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HEADINGS, SUB-HEADINGS, AND CROSS-REFERENCES. 


The headings and sub-headings under which the cases are arranged are printed 
in this table in capitals, the headings in black type, and the sub-headings in small 
capitals. The cross-references are printed in ordinary type. 


Labour, Contract to supply — 

Labourers. 

LACHES. 

Laud Acquisition. 

Laifd Acquisition Act (VI of 1857). 

LAND ACQUISITION ACT (X OP 
1870). 

Laud belonp^ing to Government. 

Laud covered with buildings, Suit for rent of — 

Laud for building purposes. 

Laud held by joint owners. 

LAND RECLAIMED PROM THE SEA 

Land, He- formation of — 

land REGISTRATION ACT (BEN- 
GAL ACT VII OP 1870). 

Ijand se]iarated by change in course* of river. 

Tjand submergi'd. 

Land taken for public purposes. 

Land taken in excess in execution of decree. 
Ijandholder. 

LAND REVENUE. 

Land Revenue Act (Bombay). 

LAND TENURE IN BOMBAY. 
land tenure in CALCUTTA. 
LAND TENURE IN KANAKA. 

LAND TENURE IN ORISSA. 

LAND TENURE IN SURAT. 
LANDLORD AND TENANT- 

1. Contract of Tenancy, Law goveenino-— 

2. Constitution of Relation — 

(a) Generally. 

(b) Acknowledgment op Tenancy by Re- 

ceipt OF Rent, Ac. 

Obligation of Landlord to give and 
MAINTAIN Tenant in possesbion. 


LANDLORD AND TENANT-cowLwttcr^. 

4. Obligation op Tenant to keep Holding 
distinct. 

6. Liability fob Rent. 

0. Rent in Kind. 

7. I’enancy fob immobal purpose. 

8. Tatment op Rent— 

( a ) Generally. 

(i) Non-payment. 

9. Nature op Tenancy. 

10. Holding over after Tenancy. 

11. Damage to Prkmirks let. 

12. Deductions prom Rent. 

13. Repairs. 

14. Tax. 

16. Alteration op Conditions op Tenancy— 

(a) Power to alter. 

(b) Division of Tenure and Distribution 

OK Rent. 

(c) CuANOK OF Cultivation or Nature 

OF Land. 

(d) Digging Wells or Tanks. 

(c) Krkction op Bdildingb. 

16. Transfer by IjAndlord. 

17. Transfer by Tenant. 

18. Accretion to Tenure. 

19. Right to Crops. 

20. Property in Trees planted on Land. 

21. Forfeiture — 

(a) Breach of Conditions. 

(b) Denial of Title. 

22. Abandonment or Relinquishment cp Ten- 

ure. 

23. Kjectment — 

( a ) Generally. 

(b) Notice to quit. 

24. Buildings on Land, Right to remove— 

25. MlRASlDARS. 

Land-marks, Obliteration of— 

LBASB- 

1. Construction, 
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IMABlSi^eontinued, 

2. ZUB-I-FBSHOI LBASB. 

Leasehold property. 

Leave to appeal granted without authority. 

Leave to appear and defend. 

Leave to defend suit without fees. 

Legacy. 

Legal necessity. 

Legal Practitioners Act. 

Legal Romombrancer, Appearance by — 

Legislature, Power of — 

Legitimacy. 

Leprosy, Incurable- 
Lessee, Right of — 

Lessee of Government. 

Lessor and lessee, 
lietter from Judge, 
lietter of advice. 

Letter of license. 

Letters between members of joint family and kurta 
of the family. 

LETTERS OP ADMINISTRATIOIT. 

Letters of assignment. 

LETTERS PATENT, HIGH COURT, 

cL 10. 

cl. 12. 

cl. 16. 

cL 18. 

cl. 28. 

cl. 38. 

cl. 87. 

letters patent, high court, 

NORTH-WESTERN PROVINCES. 

cl. 10. 

cL 12. 

cl. 27. 

Lex fori. 

Liability for nuisance caused by works. 

LIREL. 

License to practise as a pleader, Withdrawal of — 
License to sell liipor. 

LIEN. 

Light and air. Right to— 

Light and air, Obstruction to-»- 
Lights, Obligation of vessels to carry— 
LIMITATION- 
1. Law op Limitation. 

% Qitbbtion op Limitation. 

8. Statutss, Ac., op Limitaiiov— 

(a) Gskebally. 


LIMITATION-co»<»iiKsd. 

S Statute 21, Jao. I, o. 16. 

OuoH, Rules pob— 

(d) Beno. Hbo. Ill OP 1793, s. 14. 

(e) Bbng. Reg. VII op 1799, s. 18. 

(/) Bom. Reg. I op 1800, s. 13. 

( ff ) Mad. Keg. II op 1802. 

( h ) Bbng. Reg. II op 1805, 

(t) Bom. Reg. V of 1827. 

/) Act XXV op 1857, b. 9. 
k ) Act IX op 1859. 

a Act XIV op 1869. 
act IX OP 1871. 

LIMITATION ACT, 1877. 

B. 1. 

8 . 2 . 

B. 4. 

B. 6. 

B. 8. 

B. 7. 

8 . 8 . 

B. 10. 

8 . 12 . 

8. 13. 

B. 14. 

8. 16. 

8. 17. 

B. 18. 

B. 19. 

1. Acknowledgment op Debts. 

2. Acknowledgment op othbb 
Rights. 

B. 20. 

B. 2L 

B. 22. 

B. 23. 

B. 26. 

B. 28. 

8. 28. 

sell. II, art. 3. 

art. 7. 

art. 10. 

— art. 11. 

art. 12. 

art. 13. 

art. 14, 

art 16. 

art. 18. 

• art. 17. 

art. 23. 

art. 24. 

art. 29. 

art. 30. 
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LIMITATION ACT, ie&l-^ontinu0d, 

art. 34. 

art 80. 

— — art. 37. 

art. 39. 

art. 40. 

art 42. 

— art 46. 

' ■ art 46. 

art 47. 

art 48. 

art 49. 

art 6L 

art. 62. 

- - - art. 53. 

art 66. 

art. 69. 

art 60. 

art 61. 

— , art 02. 

art 63. 

art 64. 

art. 66. 

art 66. 

art 60. 

art 72. 

art 73. 

art 76. 

art 81. 

art 82, 

art 83. 

art 84. 

art. 85. 

art 86. 

art 89. 

art 00. 

art 01. 

■ art 02. 

art. 05, 

art. 06. 

art 07. 

art 08. 

art. 00. 

art 102. 

arte. 103, 104. 

art 106. 

art 106. 

art 107. 

. t ir 


LIMITATION ACT, le&I -^continued. 

art 110. 

art 113. 

art 116, 

art 116. 

arte. 118, 119. 

art 120. 

- - - ■■■■> art. 121. 

art 122. 

art. 123. 

art 124. 

art. 126. 

art. 126. 

art 127. 

art 128. 

art 130. 

art. 131. 

art 132. 

art 134. 

art 136. 

art. 186. 

art. 138. 

art. 139. 

art. 140. 

art 141. 

art. 142. 

art. 143. 

art. 144. 

1. Interest in Immoveablb Fbopbbty. 

2, Adybbsk Possession. 

art 146. 

art 146. 

art 147. 

art. 148. 

art 140. 

art. 166. 

art. 164. 

' art 166. 

art 160. 

art. 167. 

art 168. 

arts. 171, 171A, 171B. 

art 173. 

art 176. 

art 177. 

art 178. 

art 179. 

1. Law Apfuoablb to Afflioation fob Bxb* 

onTTON. 
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LIMITATIOlSr ACT. 1887 -ro«<tfi«ei. 

2. Pbbiod bbom which Limitation buns— 

(a) Continuous Pbockedinos. 

{b) Whbub thekb has been an Appeal, 
(<;) Whbbb theub has bbbn a Kbvibw. 

{d) Where previous Application has 

BEEN MAHB. 

8. Natubb op Application — 

( a ) Generally. 

(b) Irrbgttlab and Dbpbctivb Applica- 

tions. 

4, Step in Aid of Execution— 

(a) Gbnbrallt. 

b) Striking Case off File, Epfect of — 

c) Hbsistancb to Legal Procehuings. 

(d) Suits and othpb PiidcEEDiNGa by 

Dbcree-holdeb. 

(e) Confirmation op Sale. 

(/) Miscellaneous acts of Deobee- 

UOLDEB. 

B. Notice of Execution. 

6. Order for Payment at Specified Date. 

7. Joint Decree — 

(a) Joint Decree-holders. 

(b) Joint Judgment- debtors. 

8. Meaning of “Propei Court.’* 

art. 180. 

Liquidated damages. 

Liquidators, Power of — 

Liquor, Sale of — 

Ills PENDENS. 

Loan on security of land. 

LOCAL OOVEBNMENT. 

liocal inquiry. 

LOCAL INVESTIGATION. 

Lodging-housc-keejK’r. 

Lodgings Ipt to prostitute. Suit for rent of — 
LOKD»S DAY ACT. 

Lost grant. Presumption of — 

LOTTERY. 

Lottery Act. 

Lottery oflice, Charge of keeping— 

Lottery tickets. 

Lunacy. 

LUNATIC. 

MADRAS ABKARI ACT. 

MADRAS ACT. 

1868-1. 

— 1805-X. 

B. 108. . 

8. 114. 

MADRAS BOAT RULES. 


MADRAS BOUNDARY ACT. 

Madras Civil Courts Act. 

MADRAS DISTRICT MUNICIPALI- 
TIES ACT. 

MADRAS FOREST ACT. 

MADRAS LOCAL FUNDS ACT. 
MADRAS MUNICIPAL ACT. 

MADRAS POLICE ACT. 

MADRAS REGULATIONS. 

1802-XXV. 

1802 -XXIX. 

1802— XXXIV. 

18ie-XI. B. 10. 

1818-XV. 

1822- V. 

B. 8. 

B. 18. 

1822— IX 

B. 6. 

SB. 29, 36. 

MADRAS RENT RECOVERY ACT. 

B. 1. 

B. 2. 

B. 3. 

8. 4. 

8. e, 

8. 7. 

B. 9. 

B. 10. 

B. U. 

B. 12. 

B8. 16, 17. 

B. 17. 

B 86. 

B. 39. 

B. 44. 

B. 60. 

B. 61. 

BB. 67, 68. 

B. 69. 

MADRAS REVENUE RECOVERY 
ACT. 

B. 1. 

8 . 2 

■ 8. 38. * 

■ 88. 38, 39. 

MADRAS TOWNS IMPROVEMENT ACT* 

8 . 1 . 

B. 9. 
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MADEAS TOWNS IBffPEOVEMBNTS 

ACT — conii nued, 

s. 38. 

ss. 58-62. 

: 8B. 61, 62. 

s. 62. 

SB. 64, 72. 

— : s. 86. 

88. 138, 139. 

8. 164. 

8. 165. 

8. 168. 

sch. B, cl. 4. 

sch. C, 

birt” tenure. 

MAGISTEATE- 

MAQISTEATE, JURISDICTION OP— 

1. ArPEABANCB OK JUttlSDICTION ON pROCEED- 

INOa. 

2. General Jurisdiction. 

3. Transfer ok Magistrate during Trial. 

4. Powers of Magistrates. 

6. Reference uy other Magistrates. 

6. Commitment to Sessions Court. 

7. Withdrawal ok Casks. 

8. Re-trial of Cases. 

9. Review of Orders. 

10. Special Acts— 

Act XIX of 1838 (Coasting Vessels, 
Bombay). 

Act XXVI OP 1850 (Towns Improve- 
ment, Bombay). 

Act XXXV of 1850 (Perries, Bombay). 
ACT XXII OF 185d (Ports and Port 
Dues). 

Act 1 * 07 1858 (Compulsory Labour, 
Madras). 

Bengal Act III of 18G3 (Transport of 
Native Labourers). 

Bombay Act IX of 1803 (Cotton Frauds). 
Bombay Act VIII of 18GG (Poisonous 
Drugs). 

Bombay Act V op 1879 (liAND Revenue). 
Bombay Regulation XXI of 1827 (Opium). 
Cattle Trespass Act, 1857. 

Chowkidars. 

Illegal Confinement. 

Madras Act 111 of 1865. 

Madras Regulation XI of 1816. 

Madras Regulation IV of 1821. 
Merchant Seamen’s Act, 1859. 

Penal Code. 

Police Act, 18G1. 

Post Office Acts, 1854, 1866. 

Railway Act, 1854. 

Registration Acts. 

Salt Laws. 

Stam:p Act, 1869. 

Whipping. 

Witness. 

Mabomedan EcclcsiaBtlcal Law. 


Mahomedan family adopting Hindu customs. 

MAHOMBDAW DAW. 

MAHOMEDAN DAW— ACKNOWLEDG- 
MENT. 

MAHOMEDAN DAW— BILL OP EX- 
CHANGE. 

MAHOMEDAN LAW— CONTRACT. 

MAHOMEDAN DAW— CUSTODY OP 
WIPE. 

MAHOMEDAN LAW— CUSTOM. 

MAHOMEDAN DAW-CUTCHI MB- 
MONS. 

mahomedan DAW— debts. 
MAHOMEDAN LAW— DIVORCE. 
MAHOMEDAN DAW- DOWER. 
MAHOMEDAN LAW— ENDOWMENT*. 
MAHOMEDAN DAW— GIFT— ' 

1. Law Applicable to— 

2. Construction. 

3. Validity. 

4. Revocation. 

MAHOMEDAIT LAW— GITARDIAIT. 
MAHOICBDAN LAW— INHERIT ANCK 
AEAHOUEDAN LAW— JOINT FAMILY. 
MAHOMEDAN LAW— KAZI. 
MAHOMEDAN LAW- MAINTENANCE. 
MAHOMEDAN LAW— MARRIAGE. 
MAHOMEDAN LAW-M0SJID. 
MAHOMEDAN LAW— PRE-EMPTION— 

1. Right of Pre-emption — 

{ a ) Oenkually. 

{h) Co-SIIAREUS. 

(r) Pre-emption in Towns. 

{ d ) Mortgages 

(<?) Waiver of Uight or Krfusal to pub- 

CHASE 

2. Pre-emption as to Portion of Property. 

3. Ceremonies. 

4. Miscellaneous Cases. 

MAHOMEDAN L A W-P RESUMPTION 
OP DEATH. 

Malioniedan Law —-slavery. 

MAHOMEDAN LAW- SOVEREIGNTY 
MAHOMEDAN LAW- USURPED PRO- 
PERTY. 

MAHOMEDAN DAW— USURY. 
MAHOMEDAN DAW— WIPE. 
MAHOMEDAN LAW— WILD. 
MAINPRIZB. 

Maintenance. 

MAINTENANCE, ORDER OP CRIMI- 
NAL COURT FOR— 

Maintenance, Suit for — 

MAJORITY ACT (IX OP 1876), 0.8. 
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MAJORITY ACT (IX OP 1876)-coiift. 

nued. 

8 . 2 . 

— 8. d. 

MAJORITY, AGE OP— 

MAI.ABAR IiAW — CUSTODY OP 
CHILD. 

MALABAR LAW— CUSTOM. 

MALABAR LAW— ENDOWMENT. 
MALABAR LAW-GIFT. 

MALABAR LAW— INHERITANCE. 
MALABAR LAW- JOINT FAMILY. 
MALABAR LAW— MAINTENANCE. 
MALABAR LAW— MORTGAGE. 
MALICE. 

MALICIOUS PROSECUTION. 

Malikana. 

^ MAMLATDAR, JURISDICTION OP— 

Mamlatdar, Order by— 

Mambitdar’a Court. 

MAMLATDARS’ COURTS ACT, BOM- 
BAY, III OP 1876. 

Manager. 

MANAGER OP ATTACHED PROPER- 
TY. 

Manager of estate of lunatics, Security by — 

Manager of joint estate. 

Manager of joint Hindu family. 

Manager of two estates. Suit for balance of account 
by zemindar against— 

Manager under Regulation V of 1812, Order appoint- 
ing— 

MANDAMUS. 

Manorial dues. 

MAPILLAS. 

Maps. 

Market rate. 

MARRIAGR 

MARRIAGE ACT (CHRISTIAN), V OP 
1866. 

Marriage presents, Suit to recover — 

MARRIAGE SETTLEMENT. 

Married woman, Enticing away — 

Married woman, Liability of — 

MARRIED WOMAN’S PROPERTY 
ACT, 88. 8 & 9. 

Masses, Bequest for performance of — 

Master, Liability of — 

Master, Lien of, for wages and disbursements. 

MASTER AND SERVANT. 

Maurasi tenure. 


MAXIMS. 

MEASUREMENT OP LANDS. 

Medical examination. 

MEDICAL OPPICER. 

Memorandum of appeal. Return of, for correction. 
Memorandum of Association, Material variance in— 

MERCHANT SEAMEN’S ACT (I OP 
1859), 8. 83. 

MERCHANT SHIPPING ACT (17 & 
18 VICT., c. 104). 

SB. 43, 66. 

8. 207. 

I fl.243. 

MERCHANT SHIPPING ACT (IV OP 
1876). 

8.3. 

8 . 6 . 

Merchants, Law of — 

MERGER. 

MESNE PROFITS- 

1. Right to, and Liabiiitt bob— , 

2. Assessment in Execution and Suits bob 

Mesne Pboeits. 

3 Mode ov Assessment and Calculation. 
Military authorities, Jurisdiction of — 

Military Code. 

MILITARY COURTS OP BEQUEST. 

Military officer. 

MINISTERIAL OPPICER. 

MINOR— 

1. Evidence of Minority. 

2. Liability on Conteacts- 

3. Liability fob Torts. 

4. Custody of Minobs (Act IX op 1861, 

&o.). 

6. Refbksentation of Minors in Suits, 

C. Cases undeb Minors Act, Bombay, XX 
OF 1864. 

Minority, Disability of — 

Mirasidars, Right of — 

Misappropriation of property. 

MISCARRIAGE. 

MISCELLANEOUS PROCEEDINGS. 
MISCHIEF. 

Misdirection. 

MISJOINDER. 

Misprision of treason. 

Misrepresentation. 

Mistake, Condition imposed by non-fuldlment of— 

Mistake, Money paid by, in excess in satisfaction of 
decree. 

Mistake, Suit brought under, or want of inquiry. 
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Mistake of fact. 

Mistake of fact. Agreement made under, effect of — 

MOPUSSIL COURTS, POWER OP. 

Mohunt. 

Mohunt, Personal estate of— 

Mokurrari istemrari. 

MOKURRARI TENURE. 

MONEY HAD AND RECEIVED. 

Money illegally levied as tax, Suit to recover— 

Money obtained by collusion and fraud, Suit to 
recover — 

MONEY PAID. 

MONEY PAID UNDER PROCESS OP 
DECREE. 

Money payable by instalments. 

Money payable on demand. 

Money, Suit for specific sum of— 

Money-decree. 

Money-value. 

MOOKTEAR. 

MOOKTEARNAMAH. 

MORTOAGE- 

1. FoBM op MOBTaAOES. 

2. Construction. 

3. Possession unobb Mobtgaoe. 

4. Power of Sale. 

6. Sale op Mobtoaoed Propebtt — 

( а ) IliQHTS OP Mobtgagkks. 

(б) Money-decrees on Mobtoaoes. 

( c ) PUBCHASEBS. 

C. Marshalling. 

7. Tackino. 

8. Bedemption— 

( a ) Bight of Redemption. 

( If ) Redemption op Portion op Pbo- 
peuty. 

(c) Redemption otherwise than on Ex- 

piry op Term. 

( d ) Mode op Redemption and Liability 

TO Foreclosure. 

9. Foreclosure— 

( а ) Right op Foeeclosubb, 

(б) Demand and Notice op Foreclo- 

sure. 

10. Accounts. 

Mortgage-bond creating charge on immoveable pro- 
perty. 

Mortgage-debt. « 

Mortgaged property. 

Mortgagee. 

Mortgagor and mortgagee. 

Mortmain, Statutes of — 

Mother. 

Motions, Taking farther evidence on— 


Moulmein, Judge of— 

Moveable property. 

Mowra fiowers, Possession of, for distillation. 

MULTIPARIOUSNESS. 

Municipal Boards, Control over — 

MUNICIPAL COMMISSIONERS. 

Municipal Committee. 

Municipal Corporation. 

Municipal Courts, Jurisdiction of — 

MUNICIPAL DEBENTURES. 
MUNICIPAL NOTICE. 

MUNICIPAL TAX, 

MUNSIP. 

MURDER, 

Mutarofa. 

Mutiny Act. 

Mutual dealings. 

Mutwalli, Removal of — 

Miitwalli, Suit to remove — 

MUTUAL BENEPIT SOCIETY. 

Nadi bharati. 

Naib. i 

NARVA TENURE. 

Native Christians. 

Native State or Prince in alliance. 

Navigable river. 

NAWAB NAZIM OP BENGAL DEBTS 
ACT. 

NAWAB OP CARNATIC'S ACT. 
NAWAB OP SURAT. 

NAZIR. 

Necessity for alienation. 

NEGLIGENCE. 

NEGOTIABLE INSTRUMENTS. SUM- 
MARY PROCEDURE ON— 

Negotiable Instruments Act. 

Nephew. 

New trial. 

Next of kin, Creditor of— 

Next of kin. Liability of sliaro of, for barred debt 
Next of kin, Purcliaser from — 

Non-acceptance. 

Non-appearance, Effect of— 

Non-delivery. 

Non-joinder. 

Non-payment of rent. 

LAMl) BE- 

VENUE ACT. 

8 . 43 . 

a. US 
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North-West Provinres Municipal Improvements Act. 

NORTH-WESTERN PROVINCES AND 
ODDH MUNICIPALITIES ACT (XV 
OF 1873). 

s. 28. 

8. 48. 

(XV of 1883), 8. 69. 

NORTH-WEST PROVINCES RENT 
ACTS. 

8 . 1 . 

8 . 2 . 

8. 3. 

8.7. 

8. 14. 

8. 93. 

8. 04. 

8. 128. 

8. 171. 

8. 208. 

Note of judp^inent to explain decree. 

Notes of evidence. 

Notic-e. 

Notifications (Government) ^ 

Novation. 

** Now on her passage/* Meaning of — 

irUISANCE- 

1, Mtscellanrofa Casks. 

2. TInDKTI ClirMlNAT. pROORDFUR CODRS. 

8. Pfmlto Nfisance undue Penal Code. 
Nuncupative will. 

OATH. 

OATHS ACT (IV OF 1872). 
(X OP 1873). 

Ohjcction taken for first time on apj)cal. 

Ohjections. 

Ohjections to report of Commissioners for taking ac- 
counts, Memo, of — 

OBSCENE PUBLICATION. 
OBSTRUCTING NAVIGATION. 

Obstructing jinblic way. 

Obstructing road. 

Obstruction, Uouioval of — 

Olwtvuction to How of water. 

Occupancy. 

Occupant. 

Occupiers and owners, Fine imj^sed on — 

Offence against public justice. 

OFFENCE COMMITTED BEFORE PE- 
NAL CODE CAME INTO OPERA- 
TION. 


Offence committed during judicial pi*ocecding. 
Offence committed in contempt of Court. 

OFFENCE COMMITTED ON THE 
HIGH SEAS. 

OFFENCE COMMITTED UNDER 
THREAT. 

OFFENCE RELATING TO DOCU- 
MENTS. 

Offence, Specification of— 

Offer made without prejudice. 

Office, Suit to establish right to — 

Officer acting in two capacities. 

Officer appointed to conduct appeal. 

Officer of Court having personal interest in suit on 
behalf of infants. 

Officer of Government. 

Officer of Sea-Customs, Liahility of, for act done 
without jurisdiction. 

OFFICER, LIABILITY OF- 

Official Assignee. 

Official letters. 

OFFICIAL TRUSTEE. 

Official Trustees Act. 

Omission to consider effect of documentary evidence. 
Omission to decide issue. 

Omission to examine witness. 

Omission to give information of offened. 

ONUS PROBANDI- 

1. Account. 

2. Account Books, Entries in— 

3. Aoent. 

4. Arbitration. 

5. Attachment in Execution. 

0. Boundary. 

7. Claim to Attached Property. 

8. Contract. 

9. Contribution. 

10. Custom. 

11. Damages. 

12. Debtor and Creditor. 

13. Declaration op Titlk. 

14. Decrees and Deeds, Suits to set aside — 

15. Documents relating to Loans, Execu- 

tion of, and Consideration por, and 
Cases op Money Lent. 

16. Easements. 

17. Ejectment. 

18. Enhancement op Rent. 

19. Genealogical Descent. 

20. Hindu Law— 

(а) Adoption. 

(б) Alienation. 

c ) Maintenance. 

d ) Stbiduan. 

21. Husband and Wipe. 

22. Intkrvenors. 

23. Landlord and Tenant. 
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OMTTS PROBANDI~ro»«/i>»«0rf. 

24. Lroitimact. 

26. Limitation and Adverse PossEsaiON. 

26. Mrsnb PROriTS. 

27. Minority. 

28. Mortqaob. 

29. Notice. 

80. Partition. 

31. Possession and Proof of Title. 

32. Pre-emption. 

33. Recognisance to keep Peace. 

34. KELliNQUISUMENT OP PORTION OF CLAIM. 

35. Resdmption and Assessment. 

36. Sale of Goods. 

37. Salk foe Arrears op Revenue. 

38. Sale pou Arrears op Rent. 

39. Sale in Execution of Decree. 

40. Service op Summons. 

41. Trust, Revocation op — 

42. Valuation op Suit. 

43. Witness. 

44. AVrongful Conversion. 

45. Miscellaneous Casks. 

Opinions of Jndfjes, Meinovanda of — 

OPIUM, IliliEGAL POSSESSION OP— 
OPIUM, IliliEQAIi SALE OP— 

OPIUM ACT (I OP 1878). 

Oral evidence. 

Order allowing commission to Administrator Gen- 
eral. 

Order as to ine.siic profits and costs of ex(*onf.ion. 

Order fixing amount of court fee eliargoable on 
plaint. 

Order in conformity with agreement of parties. 

Order in exoeution of (h’cree. 

Order “ made on appeal.” 

Order of Criminal Court obtained on a nnsstatonient 
of facts. 

Order of executive nature. 

Order of Magistrate diainlssing lniui^terial oliicer. 
Order of Magistrate in respect of nuisaie’e. j 

Order of Magistrate in r(*hpe(*t of piisscssion. j 

Order rcfnsiiig attachment in execution of decree. j 


Order refusing to admit special ap]>eal. 

Order rejecting application for execution of decree 
on ground of limitation. 

Order rejecting application for ivgistratioii. 

Order rejecting a^iplication to bo declared an in- 
solvent.. 

Order rejecting application to sot aside ex parte 
decree. 

Order remanding case for rc-trial. 

Order substituting one judgment- debtor for an- 
other. 

Order and disposition. 

Orders. 

Orders in execution of decree of Privy Council. 
Original Side of High Court, Criminal. 

Original Side of High Court, Powers of Judge sit- 
ting on — 

Original Side of High Court, Right to plead in — 
Oudh Civil Courts Act. 

OUDH ESTATES ACT, I OP 1860. 

B. 2. 

8 . 8 . 

B. 10. 

B. 13. 

8 . 22 . 

OUDH SUB SETTLEMENT ACT (XXVI 
OP 1866). 

OUDH TALOOKDARS* RELIEF ACT 
(XXIV OP 1870). 

8. 3. 

s. 10. 

B. 25. 

Owners and occniners. Fine imposed on — 

0\MUTshi]>, Inimitiun as to joint — or several — 

OWNERSHIP, PRESUMPTION OP— 

Ownership, Transfer of — 

Ownership in the soil. 




CORRIGENDA. 


Col. 2979. — Line 9 from top, for “ Ind. Jur.,‘0. S.’* read "1 Ind. Jur., O. S.” 

Col. 2989. — Case 96, reference to case, for “‘VST. R., Act X read “2 W, R., Act X.** 

Col. 3019. — Case 2HG, reference to case, for “32 Agra ’* read “3 Agra ** 

Col. 3041. — Case H94, reference to case, for “487 ** read “847 ” 

Col. 3228. — Under section 2S, for “Art. 144 — Interest in immoveable property’* read “ Art. 
146” 

Col. 41 1 After heading “ OATHS ACT ” for “ IV of 1872 ” read “ VI of 1872.*’ 

Col. 4124. — 'From the last line, omit the reference “ I. L. R., 2 All., 876 ** 




A DIGEST 


OP 

THE HIGH COURT REPORTS, 

18G2— 188G, 

AND OF 

THE PRIVY COUNCIL REPORTS OF APPEALS FROM INDIA, 

183G-~188G. 


I. 

LABOUR, CONTRACT TO SUPPLY— 

, See Act XIII op 1850. 

[I. L. B., 1 Mad., 280 

LABOUBEBS. 

See Act XITl op 1859. 

[2 B. L. B., A. Cr., 32 
I. L. B., 1 Mad., 280 
1. L. R., 7 Bom., 379 
14 W. B., Cr., 29 
18 W. E„ Cr., 63 
8 W. B., Cr., 09 
I. L. R., 8 Mad., 379 

Protector of— 

See Uenoal Act VI of T8fJ5. 

[3 B. L. B., A. Cr., 39 

Wages of — 

See Bengal Act VI of 1805. 

[3 B. L. R., A. Cr., 39 

LACHES. 

See Acquiescence . I. L. R., 1 AIL, 82 
L2 Mad., 114, 270 
22 W. B., 207 

See Limitation Act, 1877, art. 113. 

LI. L. B., 2 Calc., 323 
See I^RiA'Y Council, Practice of — Rb- 
HEARINO . . 2 R L. B., P. C., JO 

See Sale in Execution op Decree— 
Purchasers, Kiohts of — Generally 
[11 Bom., 193 
See Summons . 16 B. L. R., Ap., 12 
See Sl^feeintendence of High Court — 
Charter Act, s. 16— Civil Cases. 

[22 W. R., 622 
6 ^m., A. C., 03 
18 W. B., 87 
2 C. L. R., 646 


LACHES — continued. 

1 . Doctrine of laches. Appli- 

cation of. — Suit.^ for which period of limitation is 
provided. — Tho tloctrint^ ol‘ laches ami 

rtcquicBCCiice does not a|)]>ly to suits f<n' which a 
jHjriod of limitation is ]>rovidi'd by the Limitation 
Act. Kam Uau V. Raja Kau . 2 Mad., 114 

Tabuck Chunder Bhuttacharjbb V. Hubo 
SUNKUB Sanhyal . 22 W. B., 267 

2. Suits for which 

period of limitation is provided. — More laches, or 
indirect acquiescence sliort of tlie period prcscrihod 
by the Stjitutc of Limitations, is n<) bar to tlio 
enforcement of a ri^^lit absolutes vissted in the plain- 
tiff at the time of suit. Senihfe, — The doctrine of 
BC(|uiesceiiee or lachc.H will aj)j>ly oidy to cases, if 
such there are, in wliicli tli(?y can bo regarded os 
a positive cxtinguislnneut of riglit. When they go 
merely to the remedy, the Courts have no power 
arbitrarily to suhstitute iiii extinguishing prescrip- 
tion different to tliat di>termim;d by the LtJgislaturo. 
Pedpamuthulaty V. Timm A Pbj>i>y 

[2 Mad., 270 

3. Morlqnfjor. — Limit- 

ation Act, 1S59, s. 1, cl. lii. — lUstoppel . — Tho laches 
of u mortgagor in taking no shsps for many years to 
enforce liis alh^ged rights t>iay afford evidence 
against the existence of thostj riglits, but cannot 
estoj) him from asserting them, if they do exist, at 
any tinu* within tho jK-riod of sixty years allowed by 
section 1, clause. 15, Act XIV of 1859. On account 
of tlie plaintiff’s laches Die .Judicial Committee dis- 
allowed uH.'sno ]>rolits j)ri(»r to tlie date of tho insti- 
tution i»f tlio suit, which had Iwjen allowed by tho 
High Court. JlKiOURNATH SAHOO V. SlIAlI MAHO- 
ME1> IIOSSEIN 

[14 B. L. R.. 380 : L. B., 2 1. A., 49 
23 W. R., 99 

4. — Reversioners suing 

within period of limitation hut after delay in 
knowing their rights. — When nworsioners bring 
their suit within the ]>eriod of limitation allowed by 
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XiACHES.— Doctrine of laches, Application 

of — continued. 

law, delay in asserting their rights is not by itself 
suiiicicnt to juBtify a finding that they have assented 
to the invasion of the right which necessitates their 
applying for relief. Dullbep Sinqh v. Sebk- 
KisiiooN Panuay . , . • 4 N. W,, 83 

5, — - Delay in iuing . — 

Suit not barred by limitation. — A suit in which 
plaintiff elaiined to have a drain closed on the ground 
tiiat it ])asHed through his land, liaving been dismiss- 
ed because the delay in bringing it amounted to 
consent, — Held that the Courts of this country have 
no jK)wer to refuse relief on the ground of mere de- 
lay, wherci the plaintiff establishes a right not affected 
by limitation. IIamphul Sauoo v, Mibbeb Lall 

t24W.R„ 97 

6. Delay in execution 

of decree. — Interest, liiyht to. — As long as a decree- 
holder does not incur the loss of right by limitation, 
he cannot- be de])rived of the interest which his de- 
cree gave him, on the ground of his dilatoriness in 
taking out execution. Monnoo SooDUN UOY Cliow- 
1>UUY V, JiUIKAUEE liOY CUOWJOnBY 

[5 W. B., Mis., 11 

7. —.Ill— ...I .. Delay in execution 

of decree. — Debt barred by limitation. — Admission 
of debtor. — The deeisioi. of tin; Full lleiieh, Bissessur 
MullicJc v. Dhiraj Mahaiah Chand Bahadoor, B. L. 

Sup. Vol,, 907 : 10 fr. li., F. B., 8, that a decree 
once barred is always harrcid, for tins reason that no 
])roeeedings in execution can bi; valid if instituted 
after three years from the date of the last pr(K*.ee4ling, 
was held to apply in a easts whert^ the admiHsions of a 
judgment-debtor wert* pleaded in condonation of the 
tltHTee-hohler’s laches in executing his decree. Iliioo- 
PUTl’Y liAIiL TeWABEH V. SOOCUISE SKEKUriC Moo- 

KKIUKIS 12 W. B., 255 

8, — ' — Diday in 

Sitiny. — Where a plaintiff sued to recover certain 
property as wutif, on tlm ground that the iiiutwali 
and his ancestor (a former mutwali) liud miscoii- 
diictetl themselves hy selling to some of the defend- 
ants the pn)jwrty >vhieh was thtJ suhjtict of the 
endowment, and where it apjR'ared that the jdain- 
tiff lay hy for nearly twelve years from the time 
when the vendees purehaseil and wt!re p\it into pos- 
session, it was held that he was not cntitltHl to the 
assistmiee of the Court. HiiUBUircK Chunuba Sa- 
noo V. Golam Suueufp . . 10 W. B., 468 

9 ^ -■ Biyht of person 

guilty of laches nyainsf subsequent purchaser with- 
out notice. — A. ls)ught laud fixnn B. in ISJtS, cuU'red 
into twssession, and in 1852 went abroad. In 1853 C. 
bought the same laud from B. witliout notice of A*s 
pimdiase, the land being then registered in B.\s name. 
Held, in a suit brought in 18511, A. could not eject 
C., liaving forfeited his right by his own laches. 
ClUDAMBABA NaYINAN V. ANNAPA NAYKKAN 

[1 Mad., 62 

Ihit sec VlBAIJUADKA PjLLAl l\ IlARl UaTUA PlL- 
liAi 3 Mad., 88 


LACHES.— Doctrine of laches. Application 

of — continued. 

10, Contract Act, 

1872, 88. 13, 20.— Bill of exchange.— Mistake.— 
Void agreement, — On the 3r(l March 1881 N. drew 
a bill in English at Cawnjiore iu favour of F. on a 
Calcutta firm and gave it to F*s agent, who did not 
understand English. F.^s agent kept tlie hill till the 
10th March 1881 without ascertaining its nature. 
On that date the Calcutta firm on which the bill was 
drawn became insolvent. F. subseiiucntly sued N. for 
the money he luwl paid for the bill, on the ground that 
his agent had asked N. for a bill drawn on himself 
and not one drawn on the Calcutta firm. N, asserted 
in defence to the suit that F.*8 agent had not asked 
for a bill drawn on himself, but merely for a bill on 
Calcutta. Held that, assuming that the sale of the 
hill was void hy reason of both parties being under a 
mistake as to the hill, yci F. could not recover the 
ninouiit of the bill ■from N. heeause his agent had 
been guilty of gross negligence in taking the hill and 
keej>ing it so long without aseerUfining its nature and 
annlying for redress. Niqutingalb v. Faiz-ulla 

[I. li. B., 4 AB, 334 

IX, — — — — Mortgagee not 

taking possessioyi after usufructuary mortgage. — An 
usufructuary mortgage of lands was executed iu 
18-10, hut tlie niorigjtgee did not enter into possi^ssion. 
In 1852 his reju'esenbitive, the plaintiff, eommeueed 
a suit to obtain ]) 088 e 8 sion, hut allowed it to drop, in 
1851 he eommenced the present suit for the same ob- 
ject. Held that laches e.ould not he imputed to the 
plaintiff from tlu‘ date of pn^si'iiting the plaint iu 
1852, and that the pnHluee from iliat tlate sljould he 
accordingly awarib'd him. Laksumi Nauayana v. 
liAMAPA CiiAKEiBA . • . • 1 Mad., 70 

12, ^ — Murtyaye, Suit 
for redemption of.— Neglect in applying m time for 
execution of decree for possession. — IVesh suit for 
redemption. — The plaintiff iu this suit claimed pos- 
session of certain property hy redemption of a usu- 
fructuary mortgagi‘ of it which he had given the de- 
fendants. The plaintiff had previously sued the de- 
fendants for i)ossession of the property by redemp- 
tion of the mortgage and had obtained a deeree for 
possession j)f it, hut had not ap])lied few execution of 
such decree within tlie time allowed hy law. Held 
that the lilaintiff, having e>htained in the feirmer suit 
aeh'crce for pe>ssessiou Of the- pre)j)erty, and having 
hy his e)Wii neglect leist his right to e*xecution ejf such 
decree, cenilel not he |H!rmitted to re'vcrt to the* posi- 
tiem whie'h he* lu'lel heJore the institution of that suit, 
and to bring a fresh suit for peissession. Oolam Ilos- 
sein V. Alla Bukhce Beebee, 3 N. W», 62, feellowed. 
Akbudu Singh v. Sued Pbasad 

[I. L. B., 4 AIL, 481 

13 , - - - Application to 

amend decree. — Delay. — Where a tie cree- holder came 
in, after the lapse eif some three and a half years, and 
when emc of the .Tudges who made the tinier ceased 
to lie a Judge of the Court, to ask for an amendment 
of the* decree by allo\>iug her the costs of all the re- 
mands that totik }>lace in the case,— Held that, aftt'r 
Mich a delay, the Court could nejt make such an order, 
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IiACHEB.—Dootrine of laches, Application 

of — continued, 

or even say whether the decree-holder was entitled to 
these costs. OODAY Taua Chowdbain r. Jonau 
Ali Chowdey , . . . 17 W, R., 868 

14. - Omheion to ap- 

peal from order, — Acquiescence^ Presumption of . — 
Where the Assistant Cuimnissioner in exeention in 
1857 acted without jurisdiction in giving- interest 
when the decree did not award it, and the claim for 
interest was disallowed by the Deputy Commissioner 
in execution in 18(»5, and the Deputy Commi88ioner’'a 
order was reversed in a]>peal by the Judicial Commis- 
sioner, on the ground that the Assistant Commis- 
sioner’s order was a judicial one from which no ap- 
pc‘al had been preferred, — by the High Court, 
that it was too late now to interfere with an order 
passed so long ago as 1857, as the judgment-debtor, 
by neglecting to aj)))eal, must Ik* j>ri'sunied to have 
ucipiiesced in that order. Dam Reran Deo v. 
Fuuima lliEEB . . . .7 W. R., 37 

16. Defence show- 

ing great delag on part of defendant. — ISuit for ar- 
rears of rent. — I'laintiffs (putnidars) sued the defend- 
ants (dur-j)utnidars) for arrears of rent. The de- 
fembuits alh'ged that a part of the laud had been 
taken by the Governuu'nt, twenty-four years previ- 
ously, for the j)ur]ioses of railway, ami they claimed 
an abatement on tliat ground. Held tliat the Limita- . 
tion Act does not in terms j)revent a defendant from 
setting up such a defence ; but that the gniat delay in 
this cjise, combined with other circmu8tjinc(*s, disen- 
titled the d(‘fendant8 to any reli(*f in a Court of 
Ecpiity, KaM NaRAIN ChUCKEBRUTTY V. POOLIN 


Dehari Lall 8inou 

. 2 C. L. R., 6 

10. 

Ignorance of 


Ameen's proceedings in demarcating land. — Delay. 
— In execution of a<lecree for possession of laud, an 
Am<*4'n having luicu <lej»ut4.d to <leinaroate the huid, 
tin* defendant ])leiuh*d, nt'arly a year afU*i tin* <U'mar- 
cation, that he ha^l been entin-Iy ignomnt of tin* 
Ameen’s j)roceeding8. Held that an opportunity 
should be given to the <lefendant of substantiating 
his ]>]ea; but that if ]>laintitr could ]irove that defend- 
ant had even indirect notice of what wsis transpir- 
ing, the lower Court should n;fuse to go into tin! 
(piestion after so long a delay. Collector oe Mon- 
GuvR r. UiiORANY Persuad . 26 W. R., 183 

17. Loss of Govern- 

ment promissory notes. — Suit on agreement to obtain 
duplicate^ or restore value. — Plaintiff’s relative l>or- 
roui'd money from defendant on the security of a 
Government promissory note \\hich was stolen from 
defendant in 18(>5, and defendant advertised the loss. 

In an ikrar was executed between the jwirties, * 
Nv hereby d<*feudaut was bound to take steps, assisted 
by plaintiff, to procure a duplicate. Tiie note was 
endorsed, not in defendant’s, but in plaintiff’s name, 
and no steps whatever were taken by plaintiff until I 
ISbO, when the note turned u}> in the Currency 
f )tlice. Defembint iKung unable therefore to jM;rform 
bis part of the contract, — Held that any neglect that 
had taken place In obtaining a duplicate w'as entirely 

111 


I IiACHES.^Doctrlne of laohee. Application 
ot^continued, 

I ow'ing to the plaintiff’s laches and that ho w'as not 
entitled to recover on the ikmr. Kaminbe Deiita v. 
IlADiiA Sham Koonhoo . • 18 W, R., 68 

18. Omission to re- 

gister cert if cate of sale. — Right to second certificate 
for purposes of registration. — Qttrere, — Whether 
the Suhordinate .Tudge should have issued a now 
certitieate of sale after the original one had lawn 
rt*jecU*fl by (he Court as being imregistcrwl in onler 
that tbe plaintiff might register it, the plaintiff 
having already lost, by his own laches, tbe right to 
register the original eertilieati*. LALRirAi Lakjjim- 
DAB V, Kamaluhin lIusEN Kuan . 12 Bom., 247 

19. Pres 11 mpt i 0 n 

against persons who do not enforce their rights . — 
Unexplained delay. — Disturbance of tong possession. 
— Dispute as to chur lands, — The priwumption that 
usually arises against those w'ho sliniiK'r on their 
rights is the stronger wlien a})pli(*d to rights, the 
subject-matter of which (as in tin* ease of eluirs) is 
in a constant state of eliangt*, and the proof of which 
is rendered more than usually ililHcult by hipso of 
time. In this ease* plaintiff sought to oust from 
jwssession juTsons who had t'ujoyt'd the property in 
(inestion from 18J5 to the prest'ui time; ami as In* 
was n*Hponsible for nearly twenty yc'ars of that 
delay, the Privy Council re(juireil to lu*. satisiU d liy 
ch'ar proof of the grounds whicli he all4*g('<l f4)r ilis- 
turhiiig a possession of such l*>ng eontinnam*(*, and 
were of opinion that plaintiff had failed to prove his 
case, inasmueh as he hiul not ]»roV(*d tin* lands which 
had re-forim‘d (if lands had ri*-fonm*(l in the Ix'd «)f the 
river) to have been tbe sann* as those wbic.li iM'longed 
to bis ])redcc('sHorH and bad been diluviatc'd, m)r liad 
he proved bis title ujnm tln^ gn)nml of tbe locus in 
quo being an ju'cretion to any bunls of w bi4*b be was 
jK»8seHm*d. SUAM CJIANP lUriACK V. KiaiJEN J*RO- 
HAuu Surma 

[18 W. R., 4: 14 Moore's I. A., 606 

BAND ACQUISITION. 

See Stati tbs, Co^aTRVCTlON or — 

i 12 Bom., 260 

LAND ACQUISITION ACT (VI of 1867). 

See (.’ASES UNDER Arimtuation— Ariu- 
TRATION UNDER HI'i:<’IAL A(M'8 AND Ub- 
(iULATlONS—Aor VI OE 1H57. 

Sec. Dawagi'.s— Mexhuuk and Assi;sa- 
MENT OF DAMAOES -ToUTB. 

[0 Bom., A. C., 116 

See Damaoes— Suits you Damages— 
llREAOii OF Contract . 8 W. R., 827 

See Cases uniter Land Acquisition 
Act (X OF 1870). 

See Limitation Act, 1877, s. 19 (1859, 

S. 4) — ACKNOWLEDOMENT in URSUECl’ 
OF OTHER UlGUTB . U W. R., 1 
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LAND ACQUISITION A.CT-^continued. 

(X of 1870).— //V^A Court.— Powers 

of superintendence. — Tho Coiirtn eHtablishc<l undor Act 
X of 1870 arc OouvIh subject to the apjM'llatc jurisdic- 
tion of the Illgli (/<uirt, and not tlic less so because 
an appeal Ii<3s to the Jli^h Court from tlicir decisions 
in certain east's only. Tlie llif^b Court t'ousequeutly 
has the powtjr of siJiK'rinttindencti over those Couids 
under section 15 of 24 and 25 Victoria, Cap. 104. 

In tub mattee of tub petition of Audool Ali 

[16 B. L. p., 197 
S. C. Abdool Ali v. Vernek. Veenee v. 
Abdool Ali . . .23 W. R., 73, 239 

8. 16. 

See Special Appeal— Oedees subject 
TO Appeal . I. L. R., 9 Calc., 838 

Reference by Collector to 

District Court . — Land claimed by Collector on 
behalf of Government or Municipahly. — The score 
and ol)jeet of the Land Aetpiisitiou Act (X of IHTO) 
is to ju'ovlde a H])eedy inetliod for tleciding' the 
amount of the compensation paya})Ie by the Col- 
lector, when such amount is disputed, and the person 
or persons to whom it is payable. Stiction 15 of the 
Laud A<!(juisition Act contemplates a reference when 
the (juestion of the title to the land arises between the 
claimants wIjo ajjpeav i’ response to the notice issued 
under section D, and uii(» set uj) contlicting- claims 
one uj,^ainst amdlier as to the land re(|uired, which 
the District .lud^'e as between such persons can de- 
termine. The Collector has no |M>\ser to make a re- 
ference to the District .ludj^e under section J5 in cases 
ill which he claims the land in question on behalf of 
(lovernment or the Municipality, and denies the title 
of other clainuints, and the District Jud^'e has no 
jurisdiction to mitertain or determine smdi reference. 
Imuau Ali Kuan h. Collectou ok Fauakhabad 
LI. li. R., 7 AIL, 817 

— " ■ 88. 16 & 17.— .4 VI of 1^57 1 s, .S'.— 

Acquisition of land by Government.^ lliyht of way. 

— When land is taken hy the Government under Aet 
VI of 1857, the land is ahsolutely vested in tbe (»<)v- 
ernment under seetion 8, free from any rij^Iit of 
wny previtmsly enjoyed hy the publie over such land. 

In the AlATTKE OF THE PETITION OF FkNWK'K 

[6 B. L. R., Ap., 47 ; 14 W. R., Cr., 72 

^ Act n of 1857. .V. .s.— 

Riyht of way. — A rij^ht of wny ennnot hy the pn*- 
visions of Aet VI of i8b7 eontinne to exist omt land 
uequivetl hy a railway eomiMiUY under that Act with 
the aiil of (Jovornment. If, however, tin- railway 
company hy their representations and ctimlnet lay 
themselvi's under lepil ohlipition to provide a way, 
such ohlit^atien may Iw enforcctl. CoLLECTOU OF 
THE 21-FKEUrNNAUS t \ XoBIN ClirM^EE (fliOSE 

[3 W. R., 27 

6. 19. — Assessor . — Qualified assc<t- 

«or.- * The Muuici]vality of I’oona wishing; 

t4) take u]) the aj^plitaul’s land, the ColUvtor of j 
IVmna deU'rmiiuHl the amount of eomjH'usation, and | 
temleriHl it to the applicant, who declined to accept i 


LAND ACQUISITION ACT (X of 1870), 

8. 19 — continued. 

it. The Collector thereupon referred the matter to 
the District Judj^e. Two assessors were ap]X)intcd 
to aid him, one by the aiiplicant and another by the 
Collector. Tbe nominee of tlie Collector was tbe 
mamlatibir of Poona, a rate- payer and ex-officio 
member of tbe Munieijiality, who, wdiilst a member 
of the mamif'in^ committee, hod unsuccessfully ne- 
gotiated with the applicant for the purchase of the 
ground. The Dlsl,rict .Tudge matle an aw'ard uphold- 
ing tbe Collector’s valuation. Held that the award 
w’as bad and must be set aside, as tbe Collector’s no- 
minee hatl, under tbe eirciimstanees, a real bias, and 
was not a qualiticd assessor within the meaning of 
section II) of the Land Acquisition Act, X of 1870. 
Kasiiinatu Kuaeghvala n. Collectou of Poona 
[1. L. R., 8 Bom., 663 

1. B, 24. — Valuation of land.— An- 

nual rental. — Market value. — In assessing the market 
value of house ])ro})crty, situated in the tow'n of 
Pulsar, acquired for public purjxises under Act X of 
1870, the Court awarded a capital sum w hich, at the 
ratt‘ of six. ])er cent, per annum, would yield intcre.st 
equal to tlie aseertaiued annual rental of the pre- 
mises after deducting tlie amount necessarily ex- 
pended for annual nqiairs. Caeey «. Uani Miva. 
Cabey 0. Kalu Miya . . .10 Bom., 34 

2. Compensation. — Determin- 

ation of value . — Occupied and unoccupied land , — 
In deb'rminiiig the compensation to he allow'ed for 
land taken for ])nhlie ]mrposes, the Court distinguish- 
ed between tlie oi'cujjied and tbe unoccupied land. 
In the ease of the former tbe income yielded was 
taken into account willi a view to consider tbe 
number of years’ purchase to In; allowed for the 
land, and, in estimating the value of the godowms 
yielding rent, a dethiciion was made for the elianei.' 
of some <d‘ them being uiKK'eiipied for part of tbe 
year, as well as for periodical ri'pairs and nmnieijial 
taxes. In tbe ease of iinoeeupied land, it was held 
that tbe thing to bt' looked at w’as not the cost of 
what bail been done to preserve tbe land or the 
money spent on imjirovemeiits, but the market value 
at the time, with an allowance for tbe manner in 
wliieli the land was taken from the claimant. CoL- 
lectoe ok Hoogiily' V. Uaj Kuisto Mookeejee 

[22 W. R., 234 

3. Principle on which com- 

prnsafioH is yircn. — Market value of property . — 
Where (iovi-rimieiit takes property from jirivaU* 
]u'rsons under statutoiy powers, it is only riglit that 
those persons should obtain sneh a measure of com- 
jieiisatiou as is warranteil hy tlie eurrent jirice of 
similar propirty in the lU'iglihourliood, without any 
special refei'euee to the uses t(> which it may In* 
applied at the lime when it is taken hy tly;* Govern- 
ment, or to the [trice whieli its owners may previously 
have given for it. in aceonlanee with this jtrinciple, 
the que^titui lor eiuiniry is, What is the market xalne 
of the j)roj»»>rt\, not according to its present disixisi- 
tion, hut laiil out in the mo.st luemtive way in which 

1 the owners could dis[>ose of it P In THE MATTER OF 
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LAND ACQUISITION ACT (X of 1870), 

S. 35 — continued. 


THE Land Acquisition Act (X op 1870). Peeh- 

CHAND BDEEAL V . COLLECTOE OF CALCUTTA 

[I. L. R., 2 Calc., 103 

4. Principle on which compen- 

sation is given. — Land subject to mokurrari tease 
in favour of Government, — WIumi iiiu Land Acquisi- 
tion cast* it was shown that the laud to ho uo«iiiirod 
was Buhjoot to a mokurrari h*as(‘ iu favour of thi- j 
Ooveruiuout, and the Court iu ostiinatiui? the C(uu|u‘U' i 
sation liad do<Iu<*tod 5 per ooiit. from the rout on | 
account of collection char<j^(‘s,' - Held that such deduc- | 
tion was excessive, and that,haviu;j;' rej^aru to the 
fact that the amount was 11S5-4, and was i*olleete<l 
only once iu a year, t< aiiiuis utis all that should have 
heeu dedueUsl. Skceetauy of Static foe India v. 
Sham Bauadooe . I. L. R., 10 Calc., 769 

8^ 35^ — Appeal. — DUfereuce of 

opinion between Judge and assessors. — '^Imonnt of 
compensation.** — IMu' “auiotiut of eouij)eusat ion iu 
Kcctiou 24, Act X of I K70, must he taken to mean 
the whole amount of tlu* awanl, and not the amount 
of the ditVereiit it<‘ms to In* taken into consideration 
sejiarately under that section; therefon*, where the 
.ludj'w dilTered wholly from (UU' asst'ssor, and <litT«*red 
from the other assessor iu the amounts awarded for 
tin* different items, hut. aj'reed with hiuj iu the total 
amount awarded, there was not such a differ- . 
cnee of ojunion between the dud;'!* and both asses- 
sors as to ;,dve a ri^^ht of appeal from tin* .lud^^*’H 
decision under section 25. AN\Ni>AKUisfJNA Bosk 
V. Veunee . 13 B. L. R., 300 : 22 W. R., 305 

2, Appeal. — Appeal from de- 

cision of Judge and assessors. ~ Collection '-harge.s\ 
Amount of to be deducted in cases of mokurrari 
lease , — In a easi* under the Land Acquisition Act, if 
tlu-n- he a dlffert*nee of opinion bt'fweeji tin* ,Lnl;fe 
ainl the assessors, or any of them, upon a (|ueHtion 
of law or ])raetiee or usa;.fe ha\in^ tlie force of law, 
hut ultimab'ly they a^ree upon tlu* amount <»f e«»m- ! 
]>ensati()n, section 28 must he taken to apply, and no I 
apj»eal will li<* a^niiiist tin* de<*ision of tin* Court with j 
reference to the ])oint upon which tin* (’ourt and tin* | 
asst*ssors differed. If, Innvever, in addition t<» differ- j 
in^ uj)on any (inestion of law, iS:<*., tln*y ultiniately j 
differ also as to tlu* amounf. of eomj»ensation to he 
uw'arded, S(*etion 28 does not ajqdy, l)«t under section ; 
25, eoujded with section 2U, in such a cast* an appeal i 
will lie, and in such ajqteal all <jUestions deeidcil by ! 
the lower Court, wbetlier the opinion of tin* asses- ^ 
sors coincided with U)at of the Jiidp* or not njnm 
these <inestions, are open to the jiartie.sin tin* Aj>j)el- 
late Court. Secuetauy OF Staie F(je India r. 
Sham Bauadooe . . I. L. R., 10 Calc., 769 

3. — Appeal . — Jhfferenee of 

opinion between Judge and assessors. — Conipeusa- 
hon. — Cnder section 30, Act X of 1870, an :i])peal lies 
from tin* derision of tin* .Judu'e where he differs 
from the assessors, whether the asscs.-jors a^ree j 
with one another or not. In the mattke of the ; 
Land AcQrjaiTiov A( t (X of ]87uj. Hlvsjiam v. . 
Bholanath MiLLick. IBioLANArn Mullick r. : 
llEisHAM . 11 B. L. R., 230: 17 W. R., 221 


4. Appeal, — ** District 

Judge.** — Officer speciallg appointed under Act X 
of 1S70 . — Costs. — All appeal from the decision of a 
judicial ofltcer appointed to exercise the functions of 
a Jud jc under Act X of 1870 within the town of 
Calcutta, lie.s to the Hij;h Court sittinp: to hoar 
app(*als from decisions by the Court in its original 
civil jurisdiction. The words “ District Judge ” in 
section 35, Act X of 1870, include the High Court 
ill its a]q>ellate jurisdiction, and them is nothing in 
the di'linition of those w'ords given in Act 1 of 1868, 
section 2, clause 12, ojiposed to this meaning. No 
appeal Tu's on a ipiestion of costs in a case under Act 
X of 1870. In this case the coats of the appeal were 
allow'ed by the High Court on scale 2 . Bamasoov- 
DEEEE Dossbe V. Veenke . 13 B. L. R., 189 

[22 W. R., 130 


— 8. 39. 

Sec llES Judicata —A D jUDiuATtoNS. 

fl. L. R., 7 Calc., 408 

See. Si’BCiAii Aim’hal —O uDKUS hhujuct 
TO Ai’PEAii . I. L. R., 9 Culc., 838 


1. Appeal. — Apportionment of 

compensation.- -Judeial ojfiee.r appointed as Judge 
in town of Madras. — Appeal. — No ajipi'ul lit*s to the 
High (knirt friun a deeisioii ajiportioning compensa- 
tion by a judicinl olfuTr ajipointiid 1o ]u*rforni the 
functions of a Jmlgi* wdthin the town of Madras, 
under Act X of 1K70, tin* Land Ae()uisition Act, 
AEOONACHELLA GeAMANX V. VELLlArJ'A (lUAMANY 

L8 Mad., 103 


2. Compensation, Apportion- 

ment of. — Right of suit. — A (h*(‘ree which apjiortioiis 
compensation made un(h*r section 39 of the Land 
Acquisition Act (X of 1870), by a Court to whom 
8iu*li matU*r has heeu n*ferred niidm' section 38 of tlie 
same Act is tinai, ami cannot he questioned other- 
wise than by tin* ajipeal ])ermiU<*d under section 39. 
Nilmonue SiNdH Deo v. L’a wnuNDiKEi Ilov 

1 1. L. R., 4 Calc., 757 : 3 C. L. R., 211 

3 . Act VT of JS57, 8. 14.-^ 

Apportionment of vompe.nsalion,~ 'V\ic coin]MMiHn- 
tioii should he divided by the ])arti»*s in tin* ratio of 
their respective interests in tin* land. The /.einindar 
of ghat.wali lands is entitled to a sharo, in retaining, 
nmler lt»‘guh»lion XXIX of 1814, an Interest in siieli 
lands. Buagkeeuth Moodbk v. Jaimie Jummau 
Kuan 18 W. R., 01 

4^ II I ■ — Apportionment of compen- 

sation. — Claim and title /o.— When land is taken 
for ]nihlie pnriKisfs, the ]»arty primd facie mititled to 
I'onipoiisatioM is tin* jiropnetor. Any ])arly (‘laimirig 
it iigainst him by virtue of a riglit creattal by him, 
must j)rove his title fo it. ISBUH CnUNDKE BaNKH- 

JEE V. .SUTTYO Dyad Baneejek . 12 W. R., 270 

6, — Compensation^ Apportion- 

ment of . — Party in possession . — Land taken for 
railway. — a railway company takes land for 
public purposes, the ]>arty in possession at the time is 
primd facie entitled to the money paid for it, until 
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B. 89 — continued. 

some one clnc CBtablishcs a prior claim. Chukdee 
ChUBN ChATTBBJEE V. IllDOO DuDDEN liANEBJBB 

[:iOW.IU48 

0, Compensation, Apportion- 

ment of. — Land taken for railway. — Wlicro lands 
arc taken conipiilsorily, tbc principle upon which the 
amount of coinjMmsation is divlsihle amongst the ze- 
mindar and tlic holders of several subordinate tenures 
is l»y asci'rtahdng the value of the interest of each 
holdijr of a tenure, and to give him a sum equivalent 
to the ]mrehase-niouey of such interest. GoltDOK, 
Stuakt, & Co., V. Mohatab Chundbb 

tMarsli., 490 : 2 Hay, 565 

7. ■' ■ - Compensation, Apportion- 

ment of.— Land taken for railway. — Deduction frotn 
rent by tenant. — WImui land is taken for railway 
pnr[>OHeB and coin]H*nsation is made which is divideil 
between the /eiuindar and those holding under him, 
any deduction of rent (duimed from the zeinindar 
must be nickoned with ndtirenee, not to the gross 
amount of conipensation, but to the proportion which 
passed into his hainls. Diikkaj Mahtab Chand u. 
ClIITTllO COOMAKlSll IJiuuis . 16 W. B., 201 

8. ’Compensation, Apportion- 

ment of, for land. — Lcner under grant by 
zemindar retaining reversionary interest. — It was 
hold that, assuming that possession t)f certain plots 
of land had been granted by the ztMuiiulars to])t*rson8 
to build thereon, an<l to hohl so long as the buildings 
subsisted, the zemindars In-ing only entitled to a 
reversionary interest in the land contingent on the 
owner of the bnildings allowing them to fall intt) 
ruin, the owner of the Imildiugs would he entitled to 
th(‘ hulk of any <*oujp(*nsalion awarded under the 
provisions of Aet X (»f 1870 in res]»eet of the sites. 
Girii Taksiiab v. Dmiiao Siwaii . 7 N. W., 218 

9. ■■ Compensation, Apportion- 

ment of, — A jmtnidar is entitled to com|HMiHatioii 
on account of lands in his putiii taken for public 
pnri> 08 es, although there wjis no agreement to that 
effect. Joy KiriUEN Mookerjee v. Ukazoonissa 
llBKBBB 4 W. R., 40 

10- ■■ — — - Compensation, Apportion- 

ment of. —Held that the principle laid down in the 
case piddished at pagi* 328 of the Sadder Decisions 
for bsilo (vide foot-note) to n'gulate cr)mjX'nsatioii 
for land taken for public jmrposcs, is not ap])licahle 
to the division of conipensation in every ease. It 
wiMild not provide* for the ease of several putnis 
where the land is taken from the holder of the lost 
tenure, and when' the grantors of the several inU*r- 
mediate tenures have reeeivtHl a sum of money as a 
bonus for tlie grant, XIauatAB Cuaxd Dauadoor 
tj. Henoal Coal Company . 10 W. R., 391 

11, Compensation, Apportion- 

of — Compensation for land taken for public 
purposes . — D4.<itribution of compensation , — Where 
laud held in imtni is tiiken by Government for jHib- 
lic purposes, the projx^r moile of settling the rights of 
the jMirtics interesti*d is to give the putuidar on 


liAND ACQUISITION AOT (X of 1870), 

8. 89 — continued, 

abatement of his rent in proportion to the quantity 
of land wdiich has been taken from him, and to coiii- 
pensate the zemindar for the loss of rent which he 
sustains. Accordingly the compensation awarded was 
held tt) have been very fairly distributed where the 
zemindar received a little more than sixteen yiiars’ 
purchase of the rentabattui, and the putnidar received 
the remainder. When the eoinpensation-momy was 
in doposit with the Collector without spccili cation 
of shares, the putnidar*s cause of action against the 
zemindar was hidd to have arisen when tlie former 
sought to obtain his share and was prevented by the 
latter’s not joining liim or enabling liim to get it. 
11 AYE Kissory Dobske V. Nilcant Dey 

[20 W. R., 370 

12. Apportionment of com- 

pensation-money . — Zemindar. — Putnidar. — Dur-put- 
nidar , — Construction of document. — Where a putni 
andadur-piitni has been given of land, Avbicli is after- 
wards acquired by the Giwernnn'nt for public i)iir- 
poses, under the jirovisions of the Land Acipiisition 
Act, the zeunindar is, generally siHiaking, entitled to 
as iniicb of the comjiensation-money as the putnidar 
is. As a rule, ryots having a right of occupai»(“y in 
such land, and the holders of the interest 

ne.xt above the occupancy ryots are the persons en- 
titled to the largi'r ])ortion of the comjiensation- 
money. The principles on which compensation -money 
should be apjiortioned among the different holdirs 
iliscussed and explaint'd. Construction of dur-putni 
lease. Gouabhar Dass r. Duunpht Sino 

[I. L. R., 7 Calc., 585 : 9 C. L. B., 227 

13. Act VI of 1857.— Com- 

pensation for land taken. — A portion of the area of 
t>vo villages having been taken under Aet VI of 
1857, and compensation depositi’d in the Collectorate, 
the diir-putoidar sued for the same, contending that 
the zemindar was entitled to tw’enty times the rental 
])ayal)le by the dnr-])ufcnidur, less expenses of col- 
lection. The zemindar claimed twenty times the 
profits he derived from the putnidar, less revenue 
paid to Government. Held that, as the plaintiff’s 
c-iilculation secured to the zemindar a more favour- 
able result than that for 'which the latter himself 
contended, it w'as suflicient to decree the suit wuthont 
determining the proper principle on w'hich compensa- 
tion should be allowed. HkNGAL CoAL COMPANY P. 
Mahtab Cufnd IIahaboou . 12 W. B., 340 

14. Distribution of compensa- 

tion allowed. — Mira,sidar. — Allowance for expenses 
of cultivation. — No gt'iieral rule can lie laid domi as 
to the tenure and rights of persons called “ Ulkudi 
Sukhavasis ” or “ Puyukaris,” but, w'hcre land is 
taken under the Land Acquisition Act, tliey are 
clearly entitled to a proportion of the eomjiensation 
granted. In asivrtaining the jmqxirtionate interest 
of the inirasidar and ulkudi tenant, allowance must 
be made for the mirasidar’s reversionary right ; and 
when the rights of the parties are calculated on the 
basis of the value of the ]>roduce, allowance must be 
made for the expenses of cultivation. Appasami 
MUDALI V, llAEQAPPA NaTTAK 

[L Lu R., 4 Mad., 367 
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15. I I-. Accretion to parent ien^ 

tire, — Beng. Beg. XI of 1S25, x, 4, cl. l.^Sate of 
rent. — Apportionment of eompensation awarded , — 
Tho words “ increase of nnit to wliicli lie may be justly 
liable” contained in danse 1, section 4, Kep^nlation 
XI of 1825> were not intended to lay down an inflexi- 
ble rule applicable to all csises, ami in the absence of 
any special circumstance the rate of rent to be assess- 
ed upon an accretion should be in ])rojMmtion to that 
paiil for the pai»‘nt 1-eniirc, Where, therefore, such 
ac'cretcid land is taken up under the Lund Aeipii- 
siticni Act, the compensation awarded should be 
divided by givinpf the landU)nl tlu' value of the rent 
payable in res^wet thereof, with 15 i)er cent, for 
<‘ompulsory sale, and the balance to the tenure- holdcT. 
Qolam Ati v. Kali Krishna Thakury 1. L. Ji., 7 
Calc.^ 470 y commenUHl on. CnoonAMONi Dry v, 
Howeaii Mills CoMrANY 

[I. L. R., 11 Calc., 690 

10, ■ ■ .■■ ■ ■. .1- — Compensationj Avmrd of 

— Frontage and hack sites. — Parties. — Lessees of 
such land, Jiight of to he joined in suithg the owner. 
— The claimant, Kasliinuth, owned certain land, 
ineasjiring 179, 43() scpiare feet, situated in the city 
of Poona, This land was originally devoted to ti^ri- 
cnltnral purposes, and contained, also, a number of 
fruit trees and some buildin^% and was in tlie form 
of a square enclosed and surn)unded by houses on alt 
sides, except towards tlie south, on which si(h‘ it 
ojjened upon a lar^e unoccnjiic'd area of pirdeii land, 
also iK'lonpnp^ to tlu? claimant. The second and 
third claimants wen* the lessees of Kushinatli. 'Phe 
said land was taken up by the Collector of Poona 
on behalf of the municijHiUty of that city for flu* 
purposes of erecting'’ a centnil msirket. The claim- 
ant, having declined to receivi' K12,880 offered to 
him as coinj)ensation, the Collector nTerred tlie 
matU'i* to the District ,Iud^e, wlio, ivfU'r deducting 
21, **32 8(|uare feet from the measurement of the 
whole land for roads, divide<l the rest, on the princi- 
ple of frontaj^e and batrk sites, in tin; proportion of 
one to three, ap])niisinj^ it at the avera;^4i rate of 
eighteen sales 4*nunierat4;d in certain sale det’ds at 
U*n annas per scpiare foot, and sorni' ath-ss than one 
anna, llis award for the land was 1130,074 f4>r t he 
land alone, U2,517 for the materials of huildinj^s, 
H400 for trees, and fl700 for sevi'rance. Tin; sum 
total wjis made subject to K3,00U awarded to Iht* 
second and thinl claimants for their miexjured leases. 
On apj»eal by the Collect<^r to tlie Ui^di Court, — 
Held that neither th<i principle of frontap* ajiplied 
by the District Judj;o nor the projiortioii of one bi 
three ffir frontaf?e and back sites was ajiplieabh* to 
the elaimanCs land, which was surrounded on all 
sides by buildinfi's, which shut it out from corainuiii-^ 
cation with the town, except by ojicniiif' a jiassaire of 
ten feet wide. As there was no evidence to show 
that there was any particular demand for land for 
buildinj^ speculation, one and a half annas per wpiare 
foot was to be reprardtsl as the mlequate value; of 
such a lar>?e area as 179,430 sipiare L et, subject to 
the lessees’ compensation for tlieir interest. The 

-.1 ■ 'j 1 1 ^ 1 1 »»»»/»/« , 


LAND ACQUISITION ACT (X of 1870), 
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aoeount of severuncc. The decree was accordinprly 
varied by awarding 5119,739-2 as compensation for 
the property, to which 15 per cent, was to be addeil, 
as provided by section 42 of the Land Acquisition Act, 
X of 1870. Heldy also, that the claim of the claim- 
ants Nos. 2 and 3 was not triable in this suit. It 
was one exclusively bi'tweeii tho co-roBi)Oudents, and 
])roperly L*!! under section 30 of tho Act. Ill so far 
as it was not olijectod to its being tried in appeal, 
they could be awarded reasonable damages, and 
111,200 was ample com])en8atiou to them. COLLEO- 
TOE OF J’OONA II. IvASUlNATlt KllABOTWALA 

[I. L. R., 10 Bom., 585 

17. and s. 40.— 

under. — Finality. — In proceedings under tho Land 
Aetpiisition Act (X of 1870), sections 38 and 89, the 
piTsons t'utitled to take* land (“ompiilsorily deal only 
with those who are in possession of it, or who are 
ostensibly its owners. It may happen tliat the real 
4)wm‘r, bi‘ing an infant, or a ]>erHoii otherwise under 
disability, does not a])])ear, and is not dealt with in 
the first instance. There is, therefore*, a pr«>vi 80 in 
section 40 to tlie effect that nothing contained in 
that or the ])r(‘ei;dnig sections “shall affect the lia- 
bility of any person who may receive; the* whole, eir 
any ])art, of any eompi'iisation awarde;d under the 
Ae;t to i>ay the* same; to the; jierson lawfully entitle;d 
. thereto.” This ap])He*s only to ])ersons whose; riglits 
have not be'cn dealt with in adjiidie'ntions in ]>urHu- 
ance of sections 38, 39, and *14) ; and eloe^s not iwrinit a 
pe;rson whose claim has be*e‘n eliH]>e)se*d of in the* nian- 
ne*r }Munte;d out in the Act, to liave* that claim res- 
ope‘m;d, and again lu'ard, in aneitlier suit. Njlmoki 
S lNGJl DkO llATlADFH V. RAM RAMDirTr RaI 

LI; L. R., 7 Culc., 388 : 10 C. L. R., 393 
L. R., 8 I. A., 00 

Contra, Dwakka Singh ti. Solano 

[ 22 W. R., 38 

18, Hetlfemcnt of 

amount of compensation. — Apportionment of compvn- 
saiiovy Notice of proceedings for. —Right of suit to 
recover share of eonipensatiou. — The Jij>portioiiim*nt 
of the e“i)ni))cnH!ition under se-etinn 39 of Act X of 1870 
is inteneh-d to be a proc(*(*ding elistine't from that of 
settling the amount of e-ompe iihutioii uml<*r the prewi- 
ems jjrovisions of the; Aet, ami any eUnjiid*- as to the ap- 
portionment is only el(*cie!(.‘d as I)etwee;n those* persons 
who are: actually be fore the Court. A se^parate* notice 
tli<*re*fe)rc of the ajqHirtionim'iiL proce*e*eIings is requisite 
to hind any |je;rBon by those* proecedings, and where 
such a notice lias imt been serve-d, any party interested, 
ulthemgb He*rved with neelice of the; proee;e;diiigs for 
se'ttliiig the* amount of tin* conqM‘nsatiori, e-unrmt he 
eMmside red a party t‘» the procce-elings for apjswtioning 
it, jukI is not bfirreel, by the* d<*cision in the latter 
j)roce*e*«liiigH, freun bringing a suit under the* proviso 
to se*ctif)n 49, b> re'ee>ve‘r a share of the* money sei 
appeirtioneel. HFltMD7’JAN Hior f>. I*AJ>MA lieiClflfN 

DoHS . . . . 1. L. R., 12 Calc., 33 

19 , Power to award compen- 

.nation. — fudge and assessors sitting together. — - 
Tlwr<- i‘- notbiie' in A#*1, V of 1870 wliicii fL^ 



( 2955 ) 


DIGEST OP CASES. 


( 295G ) 


liAND ACQUISITION ACT (X of 1670), 

B, 88 and b. W^coniinued, 

Judge and aBsessors sitting together power to deter- 
mine the right to compensation or the title to the 
land for which Cf>m]>cnsation is to be assessed. 
Whcre> therefore, the Collector leiidered coinjiensa- 
tion in resjxsct of land, some of which was above, 
and some l^low, high-water mark, and made an oftcr 
for each sepjiraU’ly, — Hald that the Judge and asses- 
sors had no power to award the wliole sum tendered 
by the Collector as eoniiKjnsation for the land above 
high-water mark ; but they shonld have determined 
what was a propc^r compensation for cacli description 
of land. In tub matteh ov thb petition op 
Addool Ali . . . 15 B. li. B., 197 

S. C. Abdool Ali p. Veeneb. Vkenbb «. Ab- 
DOOL Ali • .23 W. B., 73, 289 

20. Award of competuaiion . — 

Question of title. — Whore, in a suit for the recovery 
of the money awanlod by Government for some land 
acquired for public pur}x)scs, the Judge, instead of 
deciding as lictween the parties in possession the 
money value of their respective rights, determined 
ns between the ^Krsons in possession and others wdioso 
claims had remained dormant until the acquisition 
of the land the relative strength of their titles, — 
Held that the order of the Judge was ultra vires, 
his duty under the Land Acquisition Act being to 
detormino the money vab e of ascertained interests, 
and not to try questions of title. Qoue Ram Cuun- 
DBB SoNATiTN Doss . . 25 W. B., 820 

81, ■III. Apportionment ofeompen- 

saiioH.^ Question of title. — Under section 39 of the 
Land Acquisition Act, it is the duty of the Judge in 
apportioning the comiieiisatiou-money which ho is 
dinxjtod to apportion to decide the question of title 
liotween all persons claiming a shan« of the money. 
Semble, — No decision under the Laud Anpiisitiou 
Act should bt‘ treati'd as res judicata with re- 
spect to the title to the other parts of the j)rop<'rty 
Udonging to persons who may come before the Judge 
under section 30. Nobobeep Ciiubdeu Cuowduey 
V. Boopendbo Lall Uov 

[I. li. B., 7 Calo., 406 ; 9 C. li. B., U7 

22 . Jud^qe appointed under s, 

3 — Power of Judqe to pivp costs. — A Judge apjMuut- 
ed under sectiou 3 of Act X of 1870, to \H»rform the 
functions of a Judge under the said Aet generally 
wdthiu the local limits of the ordinary original juris- 
diction of the High Court, has no power to award 
costs in resjHict of pnx*eedings muler seetiuii 39, l*ai't 
IV of the Act. Kamanjem Naiooo v. Rungiah 
Naiboo 8 Mad., 192 

B. 55 (Act VI of 1657, b. 82). 

See Akbituation—Aebitration under 
Special Acts and REouiiATiONS— A ct 
VI OP 1807. 

B. 58. — Award of compensation . — 

iSffhet oa award of suit to recover compensation from 
person to whom it has been awarded. — An awanl 
under the Land AtHpiisition Aet cannot be affeetotl by 
a suit to recover from the {uirty to whom com|K*u8u- j 


LAND ACQUISITION ACT (X of 1870)^ 

B. 58 — continued, 

tion has been awarded and to have plaintiff’s title 
declared to the land concerned. K amines Dbbia h. 
Peotap Chdndbe Sandtal . 25 W. B., 108 

LAND BELONGINQ TO GOVBBN- 
MBNT. 

See Bombay Act i of 18(»5, ss. 35, dS. 

[I. L. B., 1 Bom., 852 

LAND COVEBBD WITH BUILDINGS, 
SUIT FOB BENT OF— 

See Casks undbu Eniianckmbnt op Rent 
— Liability to Enhancement — Lands 
occiTi'iKD BY Buildings, &c. 

See Cases under Rent, Suit fob — 

LAND FOB BUILDING PUEPOSES. 

See Cases under Enhancement op Rent 
— Liability to Enhancement — Lands 
OCCUPIED BY Buildings, &c. 

LAND HELD BY JOINT OWNERS. 

See Mischief . L L. B., 8 Calc., 573 

See Possession Order of Criminal 
Court as to — Cases wiiioh Magis- 
trate CAN DKCIDK AS TO POSSESSION. 

[I.L. R.,8Calc., 673 
17 W. R,, Or., 9, 38 
26 W. B., Or., 16 
I. L. B., 6 AIL, 607 

LAND RECLAIMED FROM THB SEA. 

Dock, Construction of.— The plain- 
tiff demised to the defendants for a term of 999 
years certain lands, a portion of which. A., was liable 
tu an annual rent of R600 jht acriL For the other 
j>ortion, B., wliieh was descrilHul in tlx? lease as “ lioing 
at times covered by the sea,” a nominal rent of ttl 
per acre jhu* annum was reserved. The lease con- 
tained a power to the lessees “ to reclaim from the 
sea*' the whole or any ]X)rtion of B., and provided 
that upon such reclamation the lesstxis should jiay 
for any portion of B. which they might “reclaim 
from the sea” an euhaiieeil rent at tin* rate of H5(K> 
per acre ])er annum. The lessees also had power 
under their lease to dig or excavate any jiortion of 
the demised lands, and to remove the soil tliercfrom. 
The lessees thereujxni excavated a portion of B., and 
thus turnwl it into a dock, at the entrance of which 
they constnietiKl gates, by means of which they 
c*ould in a measure, but not entirely, control the flow 
of sea-waUT into the dwk. The defendants charged 
nothing for the use of the dock, but for the use of 
the wharves round it they chargeti a fee. Held that 
the expression “ to reclaim from the sea” signifying, 
ill its primary and ordinary senst', the conversion of 
the reclaimotl land into dry laml, by rendering it 
secure from the ingress of the se^i, n ith the view to 
its being used as such, the construetion of the dock 
was not such a roclaniatiou as was contemplated in 
the lease, and, therefore, the enhaneeJ rent of R500 
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LAND RECLAIMED FROM THE 8EA. 
—Dock, Construction ot— continued, 

per acre could not he charged for the water area of 
the dock. Sbcbetaby of State fob India v. Sab- 
soon . . I. L. R., 1 Bom., 613 

LAND, RE-FORM ATION OP— 

See Cases undeb Accbetion. 

LAND REGISTRATION ACT (BENGAL 
ACT VII OP 1876). 

See Deolabatoby Decbee, Suit fob— 
Deolabation of Title. 

[12 C. L. R., 139 

See Evidence Act, s. 35. 

[I. L. R., 0 Calc , 431 

See JlTBISDICTION OF CiVIL COUKT — He- 
OISTUATION OF TeNUBES. 

[I. L. R., 10 Calc., 350 

See Landlobd and Tenant. 

[L L. R., 9 Calc., 617 : 2 C. L. R., 141 

See Limitation Act, 1877, abt. 14. 

. [I. L. R., 10 Calc., 626 

See Onus Prodandi— Possession and 
I^ ooF OF Title. 

[I. Ii. R., 8 Calc., 923 
Sec Possession— Evidence of Posses- 
sion . . I. L. R., 8 Calc., 863 

[I. L. B., 9 Calc., 431 

See Relief . I. L. R., 10 Calc., 626 

See Title— Evidence and Proof of 
Title— Generally. 

[I. L. R., 8 Calc., 863 

SB. 62, 66. — of ordere under 

the Act. — PoMsessiont Conjirmution of. — An order 
made under section 55 of lieiigal Act VII of 187(» 
prevents the jhtsoh agjiinst wlioin it is made from 
relying on his jjrevious iKissession, in a subscHiuently 
InstituU'd suit for eimlirmation of ])OHS4-‘H8ion. An 
onler made under section 52 of tlie same Act has not 
that effect. Omrunissa Uiuee v. Dilawar Ally 
Khan . . I. L. R., 10 Calc., 360 

LAND SEPARATED BY CHANGE IN 
COURSE OP RIVER. 

See Cases under Accretion — New 

FORMATION OF AlLDVIAL LaND— HiVEBS 
OB CUANGE IN COURSE OF UlVEBS. 

See Custom . 3 B. L. R., P. C., 6* 

[11 B. L. R., 265 

LAND SUBMERGED. 

See Cases undeb Accretion. 

See UloUT OF OCCT I’ANCY— 1 a) 88 OR FoR- 
FLiriRK OF Kiout. 

[I. L. R., 4 Calc., 894 


LAND TAKEN FOR PUBLIC PUR- 
POSES. 

See Cases under Land Acquisition 
Act, 1870. 

See Railway Company. 

[10 B. L. R., 241 

LAND TAKEN IN EXCESS IN EXE- 
CUTION OP DECREE. 

See Civil Prooedubk Code, 1882, s. 244 
—Questions in Execution of Dk- 

CRRK. 

[12 B. L. R., 201, 203, note : 207, note 
LANDHOLDER. 

See Cases under Madras Rent Re- 
covery Act, VIII OF 1805, s. 1. 

LAND REVENUE. 

See Cases under N.-W. Pbovinoks 
Land Revenue Act, XIX of 1873. 

L Liability of lands in Kanara 

district to revenue.— “ Nullum tempus 
oceurrit re(ji** — Bom, Act VII of 1863, ». 21, — Bom, 
Beg. XVII of 1827, se. 4 and 7.^Bom. Act I of 
1865, S8, 25 and 46. — 'Fho mulavargdar, a holder of 
land on muli tunnre in Kanam, enjoys an hereditary 
and transfciablo property in the soil and cannot he 
ousted so long as ho ))ay8 the land revenue as- 
sessed upon his land. In the absence of special 
terms to the contmry, Qovernnient may enhance 
the land revenue payable in resixiot of land so 
held. The history of the land revenue in Kanara 
narrated. The tpiostion of the cultivating ryots* 
property in the soil considtired lK)th with rofercucc to 
the Hindu and the Mahomeduii liiw. Similarity of 
the mirasi, kaiii yatidii, the janmakari, the swusthyun, 
and the muli tenures mentioned. The rule of 
the Hiudu and Mahomedan as well lis of the Eng- 
lish law is nullum fempue oceurrit regi. The exk*nt 
tf) which that maxim has Ikhml restrained by legisla- 
tion in the Presidency of Ilomhay considered. Con- 
struciion of lloinbay A(;t VII of 1883, section 
21, and Hombay Act I of 1886, sections 25 and 49. 
The revenno system of Akliar under Todar Mul and 
of Auning/.el) discussed. If there I no specific limit, 
cith(;r by grant, contract, or law, to the right 
of Oovernmont to obbohs hind for the pur]K)8c of land 
revenue, the Civil Courts have no jurisdiction under 
Hombay Regulation XVII of 1827, sections 4 and 7, 
to entertain a suit to rectify tho assessniont made by 
the Collector or other compe.t(jnt Uiwcnuc authority. 
Vyakunta Hai'uji ». Government of Hombay 

[12 Bom., Ap., 1 

2, Liability to land revenue of 

village of Kabilpur in district of Surat.— 

Maxim, ** Nullum iempue oceurrit regi.** — Bom. Act 
VII of 186.H, tf. 27 .- Rowi. Act I of 1865, »». 25 
and 49. — Bojh. Beg. XVII of 1827, ee. 2 and 8. 
—The jurisdiction f)f the Civil Courts, in the Presi- 
^ deucy of Romlmy, in matters of n* venue and land as- 
j se‘*-ineiit eoiiHid'-rcd and defined. The eiiiu'tments 
I liiiiiling the 0 )>cratiun, in the Presideney of Homiiuy, 

, of the maxim nullum iamputt oceurrit regi consi- 
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LAND BEVEinTB.-— Liability to land re- 
venue of village of Kabilpur in diatriot 

of Surat — continued. 

dorcd. Tho land tenures of the district of Surat de- 
scribed. The vilhige of Kabilpur in the district 
of Surat is an udhad bandhijama village, settled for 
hereditarily and of riglit, by the co-sliarcrs in it, in 
the gross at a fixed immutable rent, independent 
of the <]uantity of land under cultivation, payable to 
Government, and, as such, falls, in respect of the 
joint liability of the holders for the revenue in gross, 
within section 8 of Regulation XVII of 1827. Tho 
village of Kabilpur is land, situated in a district ceded 
by the Peishwa in 1802 to tho British, held by the 
co-sharers in it and their predecessors in title j)artially 
cxem])t from payment of land revenue, under a tenure 
recognised by tho custom of tho country, for more than 
thirty years, and, therefore, falls within the claims 
for exemption mentioned in Bombay Act VII of 18G3, 
section 21. Whetlier section 2, clause 1 , and section H of 
Regulation XVII of 1827, and section 21 of Bombay 
Act VII of 18G3 are or are not controlled by Bombay 
Act 1 of 1865, the village of Kabilpur is liahih to 
assessment to the extent of HI ,089-13-1 only. Inas- 
much as it falls within tho concluding proviso in Bom- 
bay Act I of 18G5, saving from further assessment a 
village entered in the land register as partially ex- 
empt from payment of land revenue. Comparison of 
this (tho Kabilpur) enso vJth that of Kanara — Vyak^ 
unto Bahuji v. Government of Bombay^ 12 
Ap.t 1. Govbunmskt op Bombay v, Hai 
MoNBUAr . . • .12 Bom., Ap., 226 

8 . Exemption from asseBsment. 

Wanta or rent-free land*. — Summary settlement, 
— Bom. Act VII of 1863. — Talookdari. settlement, 
— Bom. Act VI of 1862. — Right to hold wanta 
lands free. — The lands in dispute, now forming part 
of the hamlets of Jlirapur or Rasulpur, originally 
formetl |>art of tho tal(K)kihiri village of Kuwar. 
About tlm year IH-tS tho tfilookdar mortgaged the 
lands to P., and two years afterwards, in order to pay 
off P., tho tahx)kdar mortgiiged the same lands to tho 
plaiutilPs father, and in or about 1868 gjive him 
a dtHul of sah*. On tho jwwsiug of tho Talookdari 
Stittlomcnt Act (Bombay Act VI of 18G2) tho villago 
of Kuwar was brought under its oi)cration, and 
placed under Govornmont management. While tho 
village was under Govornmont management, tho Sum- 
mary Settlement Act (Bombay Act VII of 18G3) ^vas 
passed, and tho taUx)kdari settlement officer, acting 
ap}mrently under section 3 of tho Act, made an order 
directing tho plaintiff to pay assessment to the extent 
of R2,0O0. iWt of the lauds held by tho plaintiff 
were entered in the Govornmont khardas as wanta. 
In a suit brought by tlie plaintiff to establish his 
right to hold all the lands rent-free, tho District 
Judge held that tho plaintiff had failed to prove that 
tho laiuls were rent-free, and that ho was liable 
to pay the assessment, and he therefore rejected 
tho plaintiff*8 claim. Held, on apjioal, that the Gov- 
ernment was lK)und by tho stiitomonts in its onm 
khardas, which admitted that part of tho land was 
ntnita, which must lx> regarded as meaning rent-free 
or tax-free land, and that it lay| upon Government to 

S rove that land so denominated was assessable, which 
; hadifailod to do ; the plaintiff, thuroforo,| as to so 


LAND REVENUE.— Ex^ption from as- 

much of the land as was entered in the Government 
khardas as wanta, was entiGcd to hold it free of Gov- 
ernment assessment. But as to the residue of tho 
land in tho hands of the plaintiff, and to which 
as against the talookdar tho plaintiff was entitled, tlu. 
Court could not interfere with tho rate of assessment 
fixed upon it by tho Government. There not Injing 
any specific limit fixed by law, grant, sanad, contnict, 
or otherwise, to the assessment of that residue for tho 
purpose of land revenue, the Civil Courts had no juris- 
diction to regulate such assessment, even if, having 
regard to the value of the land, it were excessive. 
GULAM MoHIDIN V. COLLECTOB OF AUMEDABAD 

[12 Bom., Ap., 276 
See also Oovebnmbnt of Bombay v. Sfn barji 
Savuam • . .12 Bom., Ap., 275 

Mode of realisation.-— Rom. 
Reg. XVII of 1827 ^ s. 6. — Bombay Survey Act (I 
of 1865), ss. 2 and 48. — “ Occupant.** — Regulation 
XVII of 1827, section 5, enables the Government, 
and therefore the holder of tho rights of Govenimcnt , 
on failure of the superior holder to pay the land-rt;- 
venue, to realise it from the inferior holder. The 
laws for realising tho land revenue establish a kind 
of privity of testate between the superior and inferior 
holders, by which the latt<^r, taking the profits of the 
land, must satisfy the obligations of the former to 
Government, indej>ciidently of, and even in opposi- 
tion to, any agroemont between tho two contracting 
})artie8. The liability to pay iMlheres to the o<a‘upa- 
tion and enjoyment, and cannot be got rid of, exci'pt 
through its resignation by th(‘ Sovereign or the So- 
vereign’s representatives. Held, accordingly, that 
w’hon th(^ ]>erHon, who was tho “ occupant” r)f certain 
laud within the meaning of the BomUiy Survey Act, 
fmled to pay the revenue due thereon, the kabuliat- 
dar khot miglit recover the amount from that ])er- 
son’s mortgagee in possession. Kuisunaji Ravji 
Goddolb t). Ramohandba Sadashiy 

[1. L. B., 1 Bom., 70 

6. « ParmerB.”~Ro«i. Reg. XVII 

of 1827. — The wonl “farmer,” as used in Regulation 
XVII of 1827, is used, not ns a cultivator of tho 
ground, but as a farmer of public revenue, a person 
who would stand between the Government and tho 
ryots as jwsscssors of tho ground. Ruttonjek 
Eduljbb Suet v. Collbotob of Tuanna 

[low. R., P. C., 13 
11 Moore’s L A., 295 

Assessment of land revenue. 
— Bom. Reg. XVII of 1827, s. 3. — Right of Gov- 
ernment to enhance, ^Foras or foras-toka land . — 
Proof of right to hold at fixed rate . — Tlie plaintiff 
was tho holder of certain land in the Island of Bom- 
bay, called foras or foras-toka hmd. lie and his pre- 
decessors in title had held the said land for« up wards 
of sixty years, and hail i)aid a certain fixed assess- 
ment ti> Government. On the Slat July 1882, tho 
Collector of Bombay, claiming to act under powers 
conferred by Bombay Act II of 187G and under the 
order and with the sanction of Government contained 
in a Government Resolution, dated the 14th August 
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XAND REVENITB.— ABseBBment of land 

revenue — continued, 

1879, gave notice to the plaintiff that the assessment 
payalDlc in respect of the said lands was enhanced. 
He claimed the increased rent not merely for the 
future, but also for two previous years (1879-80 and 
1880-81) suhsetpient to the date of the Government 
Resolution of the 14tli August 1879. The plaintiff 
paid under protest, for tin* said two years, the sum of 
R442-8-2 in excess of his previous assessment, and 
now sued to recover that amount from the defendant. 
The plaint prayed for a declaration that there was 

a right on the part of the jilaintiff in lihiitiition of 
the right of Government, in constsquence of a specific 
linut to assessment having been established and pre- 
served, in re8}>ect of the said lands, to {wssess and 
liold the same at the rent or assessment hitherto paid 
by the plaintiff; and that the Collector of Rombay 
liad no right to increase the ]>laintiff*8 rent or assess- 
ment beyond such specific limit ; and that the defend- 
ant should Ihj ordered to rc'jmy to the plaintiff the 
said sum of R412-8-2.’* Held that no gnvnt, con- 
tract, or law emanating from Government being 
proved to hav(i emanate<l fr<un Government confer- 
ring on the lands in (lucstion a right t<^ a fixed and 
IKjrmanent rate of assessment, the assessment on 
these "lands w'as liable to enhancement. Held, also, 
that the jilaintiff w’as only liable to the enhanced rate 
of assessment from the time at which it was actually 
made by the Collector, and that he (the plaintiff) 
was, therefore, entitled to bo repaid the sum sued 
for. Strict proof must Ikj given of any right sot up 
in derogation of the inherent right of the Sovereign 
to assess the land at his discretion; and the facts 
that the lands in (piestion were waste lands rt^claim- 
ed from tlie sea wliieh the inhabitants were invited 
to cultivate, or that a very small rent has Ikjcii jmid 
for many years, do not show that the Govemnmnt 
has forfeited its right to enhance the assessment in 
resiwct of such lands, SuAPUiwi Jtvanji v, Col- 
LECTOB OF Rombat . L X. R., 9 Bom., 483 

XAND-BEVENUE ACT (BOMBAY). 

See Rombay Land Rbvenub Act, V of 
1879. 

XAND TENURE IN BOMBAY. 

Real and chattel •pro'perty, — Huehand 

and wife, — Agreement hy husband alone for renewal 
of lease . — “ Pension and tax.” — Nature of Rovnhay 
land tenures. — Fergu$son*s Act IX, Oeo. IV, c. HH, 
— Act IXof — Immoveable property situated in 

the Island of Rombay, conveyed in 1859 to N. and 
his wife (Parsis), their heirs, executors, administra- 
tors, and assigns, was subsequently mortgaged by N, 
and his wife, but the mortgagt?e did not enter into 
jjossession. Afterwards, in 1861, N. alone entered 
into an agreement with the plaintiffs to give them 
a lease of that property for five years, the plaintiffs 
l>oing willing to acce]>t tliat lease with such title as 
N, could confer. Held that it w'as unnecessary, un- 
der such (urcumstances, to consider whether the 
estate of N, and his wdfe in the property was chattel 
T^l or real estate ; for if it were chattel real, N. by 
liia marital right, according to English law (which in 


XAND TENURE IN BOMBAY-ooiiW- 

nued, 

this case applied), might dispose, either wholly or in 
part, of her interest ; and if the property were realty, 
the lease hy N, would at all events bind her for the 
term of five years, if N, should so long live. Assum- 
ing the projKwty to he realty, semhle, — that on N*s 
death before the expiration of the terra of five years 
the lease would, as against the wife surviving, bo 
voidable only, and not void. The proposition laid 
dowm by the Judge of tlie Division Court, that all 
immoveable ]jroperty in Bombay was of the nature 
of chattel real, and that there was not any property 
of the nature of freehold of inheritance in that islana, 
disapproved of and denied ns Ixung irroconciloable 
with Royal Charters, Acts of I*arUaraont, and of the 
Legislative Council of India, decisions of the Courts, 
l)oth in India and England, and the tenures of laud 
and practice of conveyancers in Rombay. The nnturo 
and results of Governor Aungiors* convention stated ; 
and the origin of “pension and tax** in Bombay 
traced. The tcmiro of land in Bombay under the 
Portuguese was of a feudal character. Creation and 
tenure of the ancient manor of Mazagon descril>ed. 
Doctrine that the fief of the Middle Ages has sprung 
from the Roman tenure in emphyteusis mentioneil. 
Ceremonies of cnfiK)ffmont and livery of seisin in 
Rombay. Statement of the circumstaneos which led 
to the passing of Stiitute 9 George IV., Cap. 83 
(Korgiisson’s Act), and also of those which led tho 
passing of Act IX of 1837 (relating to tho immove- 
able property of Parsis). Kaoeoji Rkkamji v, Ro- 
obes 4 Bom., O. O., 1 

XAND TENURE IN CAXCUTTA. 

Lands held in fee-simple . — TTnaU 

tested will. Devise hy, — Lands in the East Indies hold 
hy a tenure of tho nnturo of fee simple do not pass 
hy an unnttestod will, hut descend to the person who 
would ho lieir-at-law in England. A. hy an nnattost- 
cd will devised lands to R. B. rceeiv(!cl the rents 
and by a will, also nriattested, gave tho lands together 
with a legacy to the h(*ir-at-hi w of A, Held that 
tho heir might rectave the legacy and also call for an 
account of tho rents receivwl hy B. Gaedinkb v. 
Fell .... 1 Moore’s L A., 299 

2, - — ■ Freehold lajidL— Unattested 

will. Devise hy . — Tho tenure of land in Calcutta was 
of the nature of freehold, and real estate would not 
therefore ]:>as8 by an utiaitosted will. Frrbican «. 
Faiblib . . .1 Moore’s I. A., 806 

XAND TENURE IN KANAKA. 

1. Liability to land revenue.-— 

Maxim, “ Nullum tempus ocourrit regi,** considered. 
— The inulnvargdar, a hohhir of land on muli tenure 
in Kanara, enjoys an hereditary and transferable pro- 
perty in the soil, and cannot be ousted so long as he 
pays the land revtmue assesstMl upon his land. Tlie 
question of the cultivating ryot’s property in the soil 
corisidercil both with refenmee to the Hindu and Ma- 
homc<lan laws. Similarity of the mirasi, kaniyatchi, 
tho janmakari, tho swasthyan, and the muli tenures 
mentioned. . The rule of Hindu and Mahomedan as 
well as of the English law is nullum tempus occurrit 
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IiAND TEMTUBB IN KANABA.-IAab4. 
lity to land revenue— consumed. 

regi. The extent to which that maxim has been re- 
strained by loj'islation in the IVesidcncy of Dombay, 
considered. Vyakunta Dapuji v. Govbbnmbnt op 

Bombay . . . .12 Bom., Ap., 1 

2 , Mature of kumri cul- 

tivation. — Kumri aKneasment. — Mifihtft of mrgdars. 
^Korlaya. — Tlie plaintiff sued to recover possession 
of four sjMjcified tracts of forest land situated in the 
district of North Kunara from which he alleged he 
had lieen wron^^fully ejected under an order made by 
the Collector in 1801, and to recover certain suras of 
money exacted frotn him between 1849 and 1861 by 
the Hevenuo authorities as a tax or rent for the exer- 
cise, by him, of his proprietary ri^fhts by way of 
kiiinri cultivation. As to three of the tracts of the 
land in question, the plaintiff based his claim on 
certain sanads allei^'od to have been granted by the 
officers of Tii»pu SulUin to his ancestors; and as to 
the fourth, he clainu‘d a title by prescription, 
ing that the land had been in the ]M>ssession of his 
family for forty years ])riorto 1870, the date of the 
institution of the suit. The jdaint contained no indi- 
cation of a claim which was put forward during the 
argument of the a])|>t‘al, that the ])aym(‘nt, to the 
Government, of ushcssi ‘snt in respect of kumri, 
IK'pper, and farmaish, or i«» iMirticnlar of kumri assess- 
inent, and the entry of such <*harge in the chitta of 
a vargdar nmli or geni, gives to such vargdar, or at 
least is a recognition by Government that such varg- 
dar lias, a right of owuiershiji in the forests in rimpect 
of which it w'as contendeil such assessment w'as im- 
IHised, The ])laintiiT lulmitted a right on the part of 
Government to take* ceHain kinds of timlnu* from 
the forests ; but, subject to this, he contended that 
the timlier, as the soil and produce of the forests 
generally, belonged to him, snl)j»H'i nlso to the 
right of Government to levy an increaswl assessment 
thercH)!!. 8ubji»ct to these rights on the part of Gov- 
eniinent the plaintiff chiini<>d an absolute right to 
have kumri cultivation carrh'd on within the limits 
specitied j that he and no other Inul a right to cul- 
tivate and give in cultivation as rice land jungle land 
within tlmse limits, and an exclusive right to cut 
down and disixise of timber within those limits. 
Held by GuKBN, J”., on the evidence, that the sanads 
put forward wi*ro not prtived to have lieen, in fact, 
cxoeut4Hl by any pt^rson having authority to execute 
such documents, and that, even if genuine, they had 
never Wen recognised by the British Government 
us valid and binding or lx*en made the foundation of 
the revenue relations In'twtHjn the British Govern- 
nieut and the plaintiff’s family or those under whom 
they clainu'd. 'fhe fact, how'over, that the plaintiff 
put forwaitl those sanads as the root of his title, so 
far at least as concerned the greaU'r portion of the 
property clainuHl, was an admission that at the date 
4>f those samuls tlie then Government had the jmw'er 
U) make the ginvuts they purjxuted to eWdence, and 
tlic samuls Wing out of the way, the plaintiff had to 
i>stablish that lu‘ had at the iustitutioii of the suit 
suivoihUhI to rights td* property which by his ow-li 
case, at the ilates resjteciively of the sanads, Wlonged 
to the then Government, and would, in the absence 


LAND TENURE IN KANAKA.— Liabi- 
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of any private right shown then to exist therein, 
have vested in the East India Company after the 
taking of Seringapatam in May 1799, and the subju- 
gation of the country under the rule of Tippu Sul- 
tan. The primary meaning of the word “ varg” was 
“ account,” and it was only l)y an extension of the 
original meaning that it came to be used as indica- 
ting the property, to the assessment on which such 
account relates. Kumri assessment was in its origin 
an assessment ujw)!!, or having reference to, the actual 
numWr of* labourers employed cutting down forest, 
and not w'ith reference to any particular jxirtion or 
quantity of land or its produce. Originally, kumri 
assessment was inserted in vargs only as incidental 
to rice or garden cultivation, and the entry of such 
asscssm(*nt in the ]>laintiff’s vargs and its payment 
for a long series of years did not show or manifest 
any cstabi or permanent right at all in the forests, 
as such, as being vested in the plaintiff, even as to 
such ground as he might have Ihm'U able to show luwl 
been at former times kumried by liis lab Hirers, and 
whether or not the Govm’nment may have had, or, 
having luul, may have ceased to have, any right to 
collect korlaya (tax on bill-hooks) direct from the 
cutters so long as kumri cultivation at all is was 
carritnl on ; yet it has a right to stop the cultivation 
altogether (remitting the kumri assessment entered 
in tile vargs) in all the forests of North Kanara, 
including tliose in (luestion in tlie present case, not 
shown to be private property, on some other ground 
than the nu'ns entry of kumri assessnu'nt in a parti- 
cuhir varg or number of vargs. The jdaintiff’s suit, 
therefore, which was to re(*over ]) 088 ession of parti- 
cular tracts of forest on the ground of ownershii), 
shown or evidenced only (ajiart fi*om the cpiestion of 
the sanads) by such entry in his vargs of kumri 
assessment, was rightly dismissi‘d. But even assum- 
ing that the plaintiff had established a right, 
exclusive of others and permanent ns against the 
Government, to have kumri cultivation carried on in 
such places as he could show had tlu'retofore been 
kumried by him or by his permission, or even 
throughout the limits claimed in the ])lnints, such 
a right, having regard to the incidents of the culti- 
vation, itself did not necessarily involve general 
ow'iiershij) of the soil. Such general ownership, not 
W’ing in the plaintiff, W’as w ith the Government ; 
and the plaintiff, if his right, supposing he had 
any, were disturbed, either by a stranger or by 
the Government, ought to have asserted it by a 
suit for daiuiiges for the disturbance of a right in 
alieno solot and not by a suit to recover i>o8Scssion. 
Even luwl the plaintiff, therefore, established a per- 
manent and exclusive right to carry on kumri culti- 
vation wdthin the limits siiecified in his plaint, yet his 
suit, which was directed to recover iM)S8e8sion on the 
ground of gi'ueral ownership, should have been dis- 
inissi'd. Tliat was the cjise he put forwafd to the 
last, and to which his evidence was directed, and it 
would be quite inadmissible for him to fall back on 
another case*, which, if esUiblished, would have, as its 
result, a ixdicf wholly diffen*nt to that which and 
which alone he had all along asked for. Held^ also, 
that the plaintiff’s claim was barred by limitation. 
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liAND TENURE IN KANARA.-Ulabi- 
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Per Wbst, J . — Though the introduction of llritisii 
rule did not extinguish private rights already fully 
acquired, the principle to start from is, that waste 
lands belong to the Stivte. The more foot that a varg- 
dar is charged in the village accounts with an assess- 
ment for kiimri, cannot of itself make him the owner 
of all the forests within its Iwundarics. lie could not 
become the owner, in fact, without the active or jmis- 
sive assent of the Governm<>nt passing its proprietary 
right to him. Such assent is not 1 k’ inferred, ns to 
an extensive tract of forest, from the ])ayment and 
receipt of some insignificant sum — e.g.y a moiety of 
the rent realised on a small numl>cr of acres — which 
may most natumlly he referred to rateability, or the 
mere participation hy the State, according to an im- 
memorial rule, in all profits arising from the land. 
As tlu're must be certainty in a grant as to the area 
conferred, so there must Ikj certainty as to the area, 
or, at least, as to identity of the object occupied, if 
the occujiation is to raise the presumption of a grant, 
or of atrcpiiesciMice in a definite occupation. It is not 
inconsisttiut with this ])rinciple, but rather as com- 
plementary to it, that the furtlier rule is accepted, 
that the possession and the ownershii) springing from 
j>o8session of a farm or varg as a whole, and within the 
limits as to w'hich certainty is attainable, art* not pre- 
vented or destroyed by an undoubted encroachment, 
or by a want of certainty as to some i)articular plot of 
ground or as to tin* ])recise delimitation here or there 
of its i)ropt‘r boundary lino. A suit to ascertain 
boundaries does not ini]»ly that either of the owners 
of contiguous t'statcH has no property at all : and as 
there may be an t'fTective grant of lands in fK)S8ession 
f hough occupied of wrong, so may distinct iu*.<iuies- 
cence give a like right in tlie like case; but there can 
be nf) grant, no ac(|niescence in a jKjssession, unless 
the essential eUnnents of possession, a fixed, a defin- 
able, and an exclusive j>os8e8sion, exists, and are ])re- 
Rcnt to the perception of the i)arties. In the case 
of a ])rivate owner i>ven the allowance of acts whiidi 
do not neces.sarily involve any <lenial of his owner- 
shi]», or a grant from him, do not snflicc! to create an 
owmcrshij) against him ; and the mere non-interfer- 
ence of the State, Ui which neglect is not to be iin- 
putiHl, is not to la* accounted for, if it can otherwise 
be accountcil for, on a ])re8iim])f ion of a surrender of 
its ownershij?. Such a transaction must be evidenced, 
by an undisgni8<*d and eifective aj)propriation as- 
sented to or submitb'd to by some one having due* 
authority, or else fortified by an e<|uivalent law of 
prescription. Under thcsi* i'onditioiis a true owiicr- 
sliij) even of the forests miglit arise, hut the mere 
payment of the kumri assessment would not crcab* 
it in the cast* of a vargdar. Ujurn the evidetice hehl 
that the sanatls were not proved, nor laid the plaint 
tiff established any exclusive jvissession of, or j»ro- 
prictary right in, any jiart of the forest claimed ; 
while the evidence showed a continutxl and consisUmt 
exercise, on behalf of the Government, of its pro- 
prietiiry right over the timl>er and even the firewtxKl 
in the forests in disjmte from the time that the asser- 
tion of the right lHx*ame a matttT of appreciable 
conse(|uence, and that the plaintiff^s family knew 
this, and submitted to it, ami tln-nisclves npidied 
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repeatedly for timber to the Revenue officers. From 
the year 1842 downwards there wfis no instance 
which effectively dispn^ved the acquiescence of the 
plaintiff’s family in the ownership of Government. 
That ownershi]) had not been parted with at all in 
the opinion of the parties most interested. If it had 
heon i>artt*d with and become vested in the plaintiff’s 
ancestors as an iutc*gral portion of the estate in the 
land which the plaintiff claimed was theirs, then the 
assumption ami the exercise of ownership by the 
Government over the trees from 1841 down to the 
llling of the suit, was itself a perp<*tual oustt^r of the 
family from a portion of their estate*, and would con- 
stitute a complete eviction of the owner as such. If 
there was sutdi an oust(*r proved as to the whole by a 
multiplicity of acts beating on the several parts of 
the estate, but all referrible to the same principle or 
purpose, then the jtlaintiff had a cause of action in 
the nature of ejectment so soon as he was disturbed 
ill his possession by any of tlu*se acts, in their legal 
nature such as to contradict and annihilate his right 
throughout the estatis even though their immediate 
physical incidence was on but ])articular jiarts of it — 
a cause of action extending, as to its physical object, 
to the w’hole property, because his pow'cr over the 
whole was invmleil and overthrown. Regarding the 
jdaintiff’s right, therefore, to land, to timber, to 
kumri cultivation, and to reclamation and disposal, at 
his own mert*, will, as ]>urt8, so far ns the right was 
concerned, of a single legal unit, the cause of action 
had arisen more than twelve years before the institu- 
tion of the suit, 'riie ])laiutiir’s right, so far as it 
rested on the sanadM, was not supported but contra- 
dicted by the active enjoyment aHsum(*d, on Ixdialf of 
the Government thirty years almost before the insti- 
tution of the suit, of an inqmrtatit part of the ad- 
vantages conf(5rr(*d by the grants, and on an assertion 
of rights which, if the grants were to be construed as 
the plaintiff di‘sircd, called for immediate action in 
the Court on IiIh part. ’J’In* claim was also contro- 
I dieted by a series of transac rioiis in wliich tlie Gov- 
ernm.ent offuNTs jlisprmed, from time to time, of por- 
tions of land included within tlie coniines of the 
estate which tin; jilaintiff claimed. 11 is cliiim, there- 
fore, on the sanads wuh untenabh;. 8etting aside the 
sanads, then, the mme jiayment of kumri tax, how- 
ever it may have indicated that some land was bene- 
ficially (x cupicil by the vargdar, affonlcd by itself no 
certain evidence either of the phwte of that occupa- 
tion, or of ilH nature as tenqKirary or j>c*rmanent, as 
held on jiroprietary right, or as merely casual and 
I>recariou8. It is the possibility of referring the 
cxiu’tion levied to some ))articular area, shown to liavo 
been a<*tually and I'xclusively held by the tax-payer, 
cither by extriiiHic evidcniH*, or by that of the Govern- 
ment aci ounts thcmselv<*H, that makes the paymemt 
niul r(*<*ci]it of a tax a ]»racticAl assertion and iwlmis- 
sion of privati* ownership of the space thus rendered 
distinguishable. Rut private ownership being estab- 
lished, it still remains tru(5 that a jiroperty in the 
Hoil must not lx* understood to conv(*y the same rights 
ill Iinliu as in England. It may lx* subject to restric- 
tions iind qualifications varying mx'ording to the 
|M culiar laws of each country ; and those acts which 
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Uty to land revenue — continued. 
under one system would be necessarily regarded as 
contradictions of any ownership over the object on 
which they were exercised except that from which 
they springy niay, under another system, be quite 
compatible with an ownership subsisting unimpaired 
side by side with the limit^ right to which they 
would be attributed. The reserve of timber generally, 
as of particular kinds of timber, may be referred te 
as an instance of this divided dominion. What the 
Governnient intended, and practically intimated 
through its officers, constituted the bounds which it 
set to the plaiutiff^s acquisition through its acquies- 
cence, both as to the extent of the rights to bo exer- 
cised and the local limits within which they were to 
bo exercised. As to the former point, whether the 
])laintiff^B predecessors gained a general ownership of 
the soil or not, they either did not gain an ownership 
of the timber, or were wholly oust^ from the exer- 
cise of that ownership from 1842 dowuw'ards. As to 
the latter point, the evidence showed that the plain* 
tiff's family as vargdars exercised rights over forest 
tracts in all the estates to which the present claim 
extended, though as to some of these tracts these 
rights could not be referred to any particular space. 
Ihit, even though there had been no interference on 
the port of the Uevenuo officers with the plaintiff's 
free use of the forest, thu free use without an exclu- 
sive a))propriation would not in its(df constitute an 
exclusive right against the State. The right arising 
from the State’s ominout domain is not extinguished 
by its mere non-exercise, and its exercise w'as not 
called for until some public injury or inconvenience 
arose. The exorcise of the {daiutiff’s dominion had 
been prevented, except within such limits as the 
executive officers prescribed, at any rate from 1842 ; 
while the ownership of tlie Government over the 
forest trees and its proprietary right in the soil hod 
been during the same time at least uniformly as- 
serted, and the plaintiff’s suit was, therefore, barred 
by limitation. Djiaskabafpa v. Colleotob of 
Nobth Kakaba . . 1. li. B., 8 Bom., 452 

8. Mula^eargdarit, 

Tower of^ to raise rent of mul-gainidar. — JUnhance- 
went of assessment by Government , — Tower of 
iState, — The plaintiff, who was a mula-vargdar (supe- 
rior holder) of certain land situated in a village in 
the district of Kanara, sued to recover from the 
defendant, his mul-gainidar (ixjnnancnt tenant), the 
enhanced assessment levied on the laud by Govern- 
ment, and the local cess. Plaintiff also claimed rent 
for one year. The plaint alleged that the assessment 
hod bi'cn cnhaneeil, because of the defendant’s en- 
croachuu'ui on the adjoining land. The defendant 
deniinl his liability for the enhancwl assessment, as 
ho was a mul-gainidar, and only liable to |iay the 
fixed annual rent re8ei*vcd in the lease. He also 
denie<l having made any encroachment, and <h>u- 
tcndtxl that the land, alleged to have been acquired 
by encroachment, had In'cii included in the lease. 
Both the lower Courts allowed the plaintiff’s claim 
witli respect to the enhanced assessment and local 
cess, together with rent for one year. On an issue 
l>eing sent to the District Judge by the High Court 
on second appeal, it was found that defouilant was in 
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possession of land other tlian that which he held 
under the lease ; that he had acquired this other land 
by encroachment subsequently to the date of the 
lease; that both the lands were entered in the 
plaintiff’s name in the Government survey, at which 
the assessment on the land originally demised to 
the defendant was raised to 1136-12-0 (the original 
assessment being 1112), wliilo the land subsequently 
acquired by defendant was assessed at tt5. Held 
that the plaintiff could not recover from the defend- 
ant any more than the rent reserved in the lease in 
respect to the land originally demised, hut that ho 
was subject to no such restriction in respect to the 
land subsoqueuily acquired by encroachment. Held, 
also, that the defendant was liable for the local cess 
in respect of both the lands. It is not within the 
power of a Court of law, in the face of the contracts 
originally made between the mula- vargdars (superior 
holders) and their inul-gaiuidars (i)ennancnt tenants), 
to relieve the former from the hardship caused to 
them by reason of the enhancement, by Government, 
of the asBessment on their lands to an amount exceed- 
ing or equal to tho rent received by them (mula- 
vargdars) from the mul-gainidars. It is doubtful 
whether Government, in its ex(‘cutive capacity, has 
any more power than Courts of law to interfere with 
contracts made between private persons. The remedy 
lies rather in the hands of the Legislature. Eanga 
V. SuuA Hbodb . . I. If. B., 4 Born., 478 

See also Haushetti v. Vbnkatabamana 

[I. Ii. B., 8 Bom., 154 
And Kam Kuibuna Kjne v. Nausuiya SuAirnoa 
[1. L. B., 4 Bom., 478, note 

LAND TENURE IN ORISSA, TRANS- 
FER OP— 

— ■ ■ Maurasi survaraJeari. tenure. The 

mode of succession to. — Consent of the zemindar to 
the transfer. — The tenure known in Orissa as mau- 
rasi survurakari, although recorded in the name of a 
single member, is desceiuUble to all the heirs as joint 
heritable property, and cannot lie transferred with- 
out the consent of the zemindar. Bhuban Pabi 
r. Shamananp Dey . I. Ij. B., 11 Calo., 699 

l.ANl> TENURE IN SURAT. 

— — Village of Kahilpur. — Maxim, “ litiU 

lum tesnpus occurrit rtgi."' — The euactiueiits limiting 
the operation in the I’residency of Bombay of the 
maxim nullum tempus occurrit regi, considered. 
The land tonures of the district of Surat described. 
The village of Kabilpuv in the distriet of Surat is an 
udbad baiulhiyama village, settled for hereditarily 
aiul of right by the co-sharers in it in the gross at a 
fixed immutable rent indepeudeiit of the quantity of 
land under cultivation, payable to Govt-rumont, and 
as such falls in respect of the joint liability of the 
holders for the revenue within section 8 of Kcgula- 
tiou XVII of 1827. The village of Kabilpur is land 
situated in a district ceded by the Peishwa in 1802 
to the British, held by the co-slmrers in it and their . 
predeceasors in title partially exempt from imyment 
of land revenue, under a tenure recognised by the 



( 2969 ) 


DIGEST OP CASES. 


( 2970 ) 
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custom of the couutry for more thuu thirty years, and 
therefore falls within the claims for exemption men- 
tioned in Ilomhay Act VIT of 18G3, section 21. Gov- 
KENMENT OF BOMBAY t). IIaBIBHAI MoNBEAI 

[12 Bom., Ap., 225 

IjAndIiOrd and tenant. 

Col. 

1. Contract op Tenancy, Law ooveen- 2970 

iNO~ 2971 

2. Constitution of Relation . . 2971 

(<7) Genkually .... 2971 
(b) Acknowledgment of Tenancy 

BY Receipt of Rent, Ac. . 2974 

3. Obligation of Landlord to give 

AND maintain TeNANT IN RO88K88ION 2981 

4. Obligation of Tenant to keep Uold- 

INO distinct 2983 

r>. Liability for Rent .... 2‘.»84 
(J. Rent in Kind 2987 

7. Tenancy for immoral pttbfosb . 2987 

8. Payment of Rent .... 2988 

(a) Generally .... 2988 
(&) Non-payment .... 2990 

9. Nature of Tenancy .... 2992 

10. Holding over after Tenancy . . 2993 

I I . Damage to Premises let . . . 2997 

12. DedI'Ctions from Bent . . . 29i)8 

13. Repairs 2990 

14. Tax 2999 

15. Alteration of Conditions of Ten- 

ancy 2999 

(/;) Power to alter , . . 2999 

{b) Division of Tenure and Dis- 
tribution OP Rent . . 2999 

(<f) Change op Cultivation or Na- 
ture OF Land . . . 3001 

d) Digging Wells or Tanks . 3uul 

e) Erection of Buildings . . 3UU3 

IG. Transfer by Landlord . . . .3005 

17. Transfer by Tenant . . . :i008 

18. Accretion to Tenure . . . 3014 

19. Right to Crops . . . ,3019 

2u. Property in Trees planted on Land 3020 

21. Forfeiture • . , . . 3023 

(a) Breach of Conditions . . 3023 

(^>) Denial of Title . . . 3031 

22. Abandonment or Relinquishment of 

Tenure ..... 3035 

23. Kjectment 3042 

(a) Generally . . • . 3042 

(i) Notice to quit . . . 3045 

21. Buildings on Land, Right to Re- 
move— 3053 

25. Mirasidabs 3057 

See Acquiescence . 7 B. L. K., 162 

[8 B. D. R., Ap., 61 
10 B. Ii. B., Ap., 6 
L li. B., 9 Calc., 600 

Ste C'AisES UNDER CO-blIAR£RS. 1 


>LOBD AI7D TKN*A19T — continued. 

See Cases under Estoppel— Landlord 
AND Tenant— Denial of Title. 

See Cases under Kabuuat. 

See Cases under Lease, Construction 
of— 

See Limitation — Question of Limita- 
tion . 7 B. Xi. R., Ap., 17 

[12 B. Ii. B., 274, 282, note ; 288, note 
I. Ii. B., 7 Bom., 96 
See Limitation Act, 1877, art. 189. 

[1. li. B., 8 Mad., 424 
See Limitation Act, 1877, art. 144 
(1859, B. 1, CL. 12) — Adverse Posses- 
sion . 4 B. Ij. B., Ap., 86 

[6 B. Ii. R., Ap., 180 
See Cases under Madras Rent Recovery 
Act (Vlll of 1805). 

See Casks under On ub Probandi— Land- 
lord AND Tenant. 

See I’artiks — Parties to Suits — Land- 
lord and Tenant. 

[2 B. L. B., A. C., 207 
See Cases under Relinquishment of 
Tenure. 

See Cases under Res Judicata— Com- 
petent Court — Revenue Courts. 

See Right of Ocoupanoy — Acquisition 
OF Right— Subjects of Acquisition. 

[I. Ii. B., 8 Calc., 781 
See Small Cause Court, Presidency 
Towns — Jurisdiction — Moveable 
Property . I. li. B., 4 Calo., 946 
[10 B. L. B., 448 
See Small Cause Court— Purbidency 

I’OWNS — JuKISDICTJON — RECOVERY OF 

Immoveable Property. 

[I. Ii. B., 10 Bom., 80 
Sec Trespass — General Cases. 

[23 W. B., Cr., 40 
I. L. B., 2 Mad., 282 
See Wrongful Distraint. 

[L Ij. B., 4 Calo., 890 
8 W. B., 219 

1. CONTRACT OF TENANCY, LAW 
GOVKRNlN(i— 

1 , Buies applicable to relation 

of landlord and tenant. - The rules applicable 
to tile relation rd' landlord and tenant in England are 
applicable to India, wheneve r no precise rule rei^ard- 
ing the subject is to be found in Uindu or othei 
laws. Tarachand Ribwab v. Rah Gobind Chow- 
DHEY . . . 1. Ij. B., 4 Calo., 781 

2 , I ■ . — Contracts of tenancy be- 
tween Hindus in Calcutta.— 21 Oeo, 
111., c. 70, 9. ly.-^A tenancy created by express con- 
tract between Hindus in Calcutta is within the 
words “matters of contract and dealing between 
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l^ANDliOBD AND TBNANT-continued. 

1. CONTllACT OF TENANCY. LAW 

GOVERNING— 

ContraotB of tenancy between Hindna 
in Calcutta — ooniinued, 
party and party” in 21 George III., Cap. 70, sec- 
tion 17, and the right of the parties and the inci- 
dents of the tenancy must be governed by Hindu 
law. liUSSIOELOLL MUDDUCK V, LOKBNATU KUB- 

HOKAB . I. L. B., 5 Calc., 688 : 6 C. 1j. B., 482 

2. CONSTITUTION OF RELATION. 

(o) Gbnebally. 

3 . Contract to pay rent — Omit- 

*ion to obtain kahuliat. — Where two parties bind 
themselves under an indenture, drawn up in the 
English form, the one to lease and the other to 
pay rent for certain land, the contract is complete, 
and a suit for arrears of rent due under it will lie 
under Art X of 1869, although no separate kabuliau 
is executed. Kisubn Doss v. Hubby Jbbbun Doss 

[10 W. B., 824 

4 . Implied relationship of land- 

lord and tenant. — Abser^ie of expreta condition, 
— Where A* avowedly holds and cultivates B*a land, 
A* is, by the universal custom of this country, lt*a 
tenant (even without express iiermission to cultivate 
on B*a part, or express condition to pay rent on A*a 
l)art), and while so holding and cultivating is bound 
to pay B, a fair rent and to give him a kabuliat. 
Nityakubd Quosb t). Kissbn Kishobb 

[W. B., 1864, Act X, 82 

6 . Qrant of pottah by aemindar 

to BUb-tenant.— of righta to in^ 
termediata tenant. — Suit for kabuliat. — The defend- 
ant was under-tenant in re8]>ect of lands which his 
lessor held under a inodaf ut from the zemindar. Substv 
quently the lessor left, and the zemindar gave to the 
defendant a jwttjih for juirt of the laiuls covered by the 
modafut, and to the plaintiff a jiottah for the whole 
land covered by the original modafut; but did not 
assign any of his rights as zemindar to tlio plaintiff 
to recover or enlianco the rent reserved in the iK)ttah 
ho had granted to the defendiiiit. Held, in a suit for 
a kalmliat at an ouhnneed ratt', that the plaintiff and 
dofembint were not in the position of landlord and 
tenant, so ns to enable the plaintiff to maintain his 
suit. Kalau Subxkh V. PABcnr Manual 

[2RI-.B., A.Ch262 

5. C. Kallam Shbikh V, Panchoo Mundul 

[11 W. B., 128 

0 . Qrant retaining portion of 

land rent-ftree but subject to house tax.— 
Jffoldera under aanad under Bomhag Act VII of 1863. 
—The plaintiffs were the rt'gisteroil holders of the 
village of Maukoli, in the Alimedabad Colloctorate, 
for which they obtaineil a sanad in 1864 under Bom- 
bay Act VI 1 of 1 863. The defendants wore the de- 
scendants of the original owners of the village, who, 
about I7t>8, finding themselves unable to meet the 
expenses attaching to the village, gave up their title 


liAKDIiOBB AND TNNANT^ continued. 

2. CONSTITUTION OF RELATION— roafi awed. 
(a) Gbnbbally — eontinued. 

Grant retaining portion of land rent-free 
but subject to house ta:L— continued. 
to it to the ancestors of the plaintiffs on condition of 
retaining a third of the lands rent-free os their 
wanta, or share, subject to no other condition but 
a housat>tax. Held tliat the circumstances did not 
constitute the relationship of landlord and tenant 
between the parties. Jbsinobhai v. Hataji 

[I. Ij. B., 4 Bom., 79 

7 . — - Instrument not fixing per 

manent rent. — Where a written instrument pur- 
ported to create the relation of landlord and tenant 
for five years the lessor* s tenure being that of a mi- 
rasidar, — i.e., a hereditary tcnaitcy under Government 
determinable on default in payment of the proportion 
of the motha faisal assessment payable for the land. 
Held that the instrument did operate to create the 
relation of landlord and tenant notwithstanding that 
the assessment was not permanently fixed. Sami- 
NATHAiYAN V, Saminatuaiyan . 4 Mad., 163 

0 , Payment of revenue by one 

co-sharer through another.— — Act X 
of 1859, a. 20 , — By a deed Ixjtwoen A. and B., B. 
purchased from A, a fractional share of a pergun- 
nah, the Government revenue jMiyablo on wliich was 
H4d-12 ; and it was stipulated that B. was to apjdy 
to the Collector for mutation; and that until the 
mutation was coniplcted he should pay the above 
quota of tin* Government revenue tlirough A. ; and 
that after the mutation the relation between A. and 
B. should 1)0 an inde]Kmdent one. Held tliat the re- 
lation of landlord and tenant was not created by the 
deed, and consequently that section 20 of Act X of 
1869 did not aj)ply to entitle A. to interest upon the 
I’ocovoi^ of a quota of revenue payable by B. under 
the deed. Goluck Cuunubb Royc. .Tuqgkbnauth 
Roy Chowphby . Marsh., 146 : W. B., P. B., 47 

[1 Hay, 846 

9 , Decree for kabuliat.— 2 P«- 

dence of relationakip of landlord and tenant, — A 
decree which directs that a kabuliat shall bo given 
by the defendant at a certain rent amounts to an 
adjudication that there is between the parties the 
relation of landlord and tenant, and is important 
evidence on that t)oint in any subseiiuent suit against 
the same defendant. SnuBUF Jan v. Futteh Ali 

[22 W. B., 889 

10. Assessment after resump- 

tion. — Position of lakhirajdar after resumption , — 
To create the relation of landlord and tenant K'tween 
a zemindar and lakhirajdar after rcsnmpti(gi, it is 
necessary for the /.emindar to assess the rent. Tlic 
holding of a lakliirajdar, after a decr^ of resump- 
tion, is not that of a tresjiasser, and he is fully 
cntitlctl to remain in possession of the land without 
paying rent until the zemindar asm^ssos rent upon 
him. Hubebbuks Bubiial e. Joykiqhrn Mooe- 
EBJEB 6 W. B., 92 
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LANDLORD AND TENATSTT^oontinued. 

2. CONSTITUTION OP RELATlON—conWniterf. 

(a) Gbveballt— 

ABBeBsment after reBumption— 

BKOJONATH DUTT V. JOYKISUBN MOOKBBJBB 

[4 W. R., 69 

Bhoofal Cuundeb Biswas v, Mahombd 
Mollah . . . . 6 W. R., 286 

11. Decree declaring right to 

aBBCBBinent. — Resumption of invalid lakhiraj , — 
Ren^. Reg. II of 1819 ^ s. 30. — Seng. Reg. XIX of 
1793t 8. 10. — Decree of Civil Court. — A decree of a 
Civil Court in a suit (the plaint of which referred to 
section 30 of Reflation II of 1819, and section 10 
of Regulation XIX of 1793) which declared the right 
of the zemindar to assess rent on land not ))roved to 
liave been held under a grant prior to 1 st December 
1790, w^as Builicient to establish the relationship of 
landlord and tenant between the zemindar and the 
party against whom the right of assessment w'as de- 
clared. Saudamiei Drbi V. Sarup ('handra Roy 

[8 B. L. R., Ap.. 82 : 17 W. R., 368 

Shamabdnbari Deri v. Sital Ktian 

[8 B. L. B., Ap., 86 , note : 15 W. R., 474 

Maduubudan Saoory V. Nipal Khan 

[8 B. L. R., Ap., 87, note : 16 W. R., 440 

Bouini Nandan Gossain f>. Ratneswar Kundh 

[8 B. L. R., Ap., 80, note : 16 W. R., 846 

12 . Decree for resumption. — 

Resumption of invalid lakhiraj. — Seng. Reg. 11 of 
1819. — Suit for kahuliat. — Act X of 1859 ^ s. 23, cl. 1. 
— The having obtained a decree for resumption of in- 
valid lakhiraj lands, held on tenure prior to 1st De- 
cember 1790, under Regulation II of 1819, did not 
create the relationship of landlord and tenant be- 
tween the plaintiff and defendant so as to enable the 
jdainliff to sue for a kahuliat under clause 1, section 
23, Act X of 1859. That relationship could not come 
into existence until the lakhiraj<hir had agreed to 
pay the revenue assessed by the Collector. MAUilAR 
Chandra Buadory v. Hahima Chandra Mazuh- 
DAB . 8 B. L. B., Ap., 83, note : 12 W. R., 442 

18. Position of occupiers in vil- 

lage gpranted to inamdar. — Suti tenure.— An 
iuamdar to whom a village has l)een granted by Gov- 
ernment, though bound to res}>ect all existing tenant- 
rights, is under no obligation to grant unoccupied 
lands in ** suti ” or other i)ermanent tenure, or to re- 
grant on the same tenure lapsed suti lands ; nor does 
the mere taking up of lands in such a village consti- 
tute the occupiers suti tenants. Nababtanji IIob- 
MA8J1 V. NaBAYAN TBIMBAE PaTIL 

[4 Bom., A. C., 126 

14. RelatiouBhip dei>ending on 

validity of adoption. — Status pending appeal to 
Privg Council. — In a suit for rent the plaintiff sued 
as the adopted son of the deceased landlord and the 
defendant (who was the adopted son of the deceased 
tenant and in possession) denied the relationship of 
landlord and tenant between them. It appeared that 
the defendant disputed the validity of the plaintiff’s 

m 


LANDLORD AND TENANT— eoaWaasd. 

2. CONSTITUTION OF RELATION— coattaaed. 
(a) Gbnbballt— eoa^taaed. 

Relationahip depending on validity of 
adoption — continued. 

adoption and had brought a suit to set it aside in 
which ho had failed, but had appealed to the Privy 
Council ; that the plaintiff hod not received rent for 
many years, and had brought a suit to eject the de- 
fendant and recover mesne profits which was dis- 
missed, it being found that the defendant was enti- 
tled to retain ])OBsession. Held that, so long as the 
decision that the plaintiff was the adopted son of the 
deceased landlord held good, the relationship of land- 
lord and tenant existed between the parties, and the 
plaintiff was therefore cntitleil to recover rent from 
the defendant. Huronath Roy Cbowdhby v. 
Goluoknatu Chowdhby • • 19 W. B., 18 

(6) Acknowledgment of Tenancy by Rbcbift 
OF Rent, &o. 

15 , Right to recover rent, Sstab* 

lishment of. — Assessment. — Agreement to pay rent. 
— To establish a right to recover rent a zemindar must 
sliow that either by assessment in duo coarse of law 
or by agreement the tenant is liable to pay it. Gaya- 
BOODBBN V. KBUDA BUEBH 

[1 N. W., 87: Bd. 1878, 189 

Krishna Ghosb e. Ram Nabain Mohafattvb 

[26 W. R., 214 

10 . - Right to recover rent— 

Sharer in undivided talook.--^ Agreement to pay rent, 
— A sharer of an undivided talook may be entitled to 
recover his share of the rent due from the talook 
generally, but it does not follow that ho is entitled to 
recover from the jotedar of a particular jote in the 
talook unless there is an agreement to that effect. 
Shama Soondubbe Dbbia V. Kbibto Chundbb Roy 

[18 W. R., 816 

17. ' — ' Purchase of land, 

•^Contract, express or implied, for payment of rent, 
— Held that the plaintiff, not having been puu into 
the }K)SBessiou of land purchased by him, and holding 
no contract, express or implied, from the holder 
of the land for payment of rent, was not competent 
to sue the defendant (occupant of the land) for rent 
thereof. Ram Dabs Singh v. Ram Nabain 

[2 Agra« Rev., 9 

18. * " - Liability to pay rent.— Oo- 

eupation after deprivation under A party 

stripped by a decree or order of proprietary interest 
in land does not by mere subseciuent occupation of it 
become vested with the chars^'ter of a tenant, and 
therefore he is not liable to distraint for rent. Ha 
must have become a tenant by agreement or act 
of law to render him liable for rent. MuKVBDHOOJ 
Singh v. Ram Chubn 

[lN.W.,14:Bd.l878,12 

X 9 . Implied contract to pay 

rent. — Under certain circumstances a contract to 
pay rent to the zemindar on the part of the tenant 

5o 
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XiAlITDIiORD and TTSNAlSfT^ontinued. 

2. CONSTITUTION OF RELATION— continued. 

(6) Aoknowledgmeitt of Tbkanoy by Kbceift 
OF Kent, &o. — continued, 

Beoeipt of rent — continued. 
period. The receipt of rent for 1268 has the same 
^ect as if the landlord had at the commencement of 
1268 created a new tenancy. Pbebbux t>. Mowzah 

Ally . W. R., F. B., 10 ; Ind. Jur., O. S., 7 
[Marsh*, 25 : 1 Hay, 89 

40. - Suing for arreare 

of rent , — A landlord, by taking rent from a party, and 
by suing him for arrears of his predecessor" s rent, 
acknowledges him as a tenant, and cannot eject him, 
or enliance the rent, except according to law. Maho- 
med Azmub 0. CuvNDEE Lall Pandey 

[7 W. R., 260 

41. AoIcnowUdgment 

of nature of tenancy, — Receipt of rent as from 
particular tenure . — Where the nature of a tenant’s 
tenancy and the right of his lessor to create it are in 
question, the geuuineiKiss of a pottah does not settle 
the question : and even where an owner has been re- 
ceiving rents under a pottali granted by a predecessor 
in title, no such recoi))t <^u make the lease valid and 
binding against him aw to the nature of the tenancy 
if it were not original :y so, unless the receipts were 
signed by him acknowledging the nature of the 
teuauPs tenancy. Buolanath Mittbk v. Kaloo 

[26 W. R., 222 

42. — — — — - — Permitting oc- 

cupation of land and taking rent.— Right to resume 
land so taken. — By permitting a ])ntnidar to take 
a tjuautity of land in addition to what is already 
held by him in putni, and by receiving rents from 
him for such additional land for a series of years, a 
proprietor cannot, in the absence of any kahuliat 
from the putnidar or verbal agrwment giving liim 
the extra land in jierpetual lease, Ihi held to be 
debarred from resuming ]M)sseHsioii. Kishobe Bul- 
LUiiu Mitteb Bistuo Cuundeb Giiose 

[12 W. R., 188 

48. ■' Acquiescence in 

party holding after death of tenant having right of 
occupancy . — The defendant had been associated in 
the occupation and cultivation of certain land with J., 
a tenant with a right of occupancy, and after l.*s 
death continued the occuiiation, and j>aid rent to the 
plaintiffs for nine years. Held that this acquiescence 
in his occupation must be reganied us a recognition 
by the plaintiffs of his having l)iH;n asso(*iate<l witli 7., 
and in a suit to eject him held the ])laintiffs were 
not entitled to succeed. Cuatoou Sinou v. Heeha 
Koobb 5 W. R., 191 

44. — Acceptance of 

rent from agent . — Acceptance of rent from a iHjrson 
acting as the agent of another is not a recognition 
of t£o agent as a tenant. Banks Lall v. Ham 
Bhubosb Chowbby . 1 N. W., Ed. 1873, 68 


XjAEIDIjORE AEXi TEH AHT-— co ntinued. 

2. CONSTITUTION OP RELATION— continued, 
(b) Aoynowlbdombnt of Tenancy by Eecbift 
OF Rent, &c. — continued. 

Receipt of rent— continued, 
coptance of rent for forty years ratifies the original 
grant of a inokurruree pottah granted prior to Regu- 
lation V of 1812. Umeithnath Chowdhry v. 
Koonj Beiiary Singh . W. R., P. B., 34 

40. JSffeci of accept- 

ance of rent from tenant holding over. — Renewal of 
tenancy . — By indenture, dated Ist Febniary 1850, A. 
leased certain premises to if. in Calcutta for a term 
of ten years from 1st Noveml)er 1855, at a rent of 
RlOO per month, payable monthly. A. covenanted 
with B. to grant her on her request, to be made 
witliin three months of the expiry of the term, a fresh 
lease on the same terms for three years. The defend- 
ant in August 1858 became the assignee of the lease 
without notice to A., and continued to occupy the 
premises and paid the rent in the name of B. up to 
August 1866. No renewal of the lease (which ex- 
pired on Slst October 1865) w^as ever demanded by 
B. or by any one claiming through her. The plain- 
tiffs became A.*s rei)re8cntative8 in June 18(i6, and 
gave notice to (juit in September 1866, from the Ist 
November 1866. Held that the aecejdancci of rent 
by A. and his representatives from tlie defendant 
holding over after the expiration of the original 
term did not constitute a renewal of tlie lease for 
three years. Bhojonautu Mullick v. Wkskinb 
[2 Ind. Jut., N. S., 163 

47. Assent hy zemin- 

dar to transfer of tenure . — By accepting rent the 
zemindar assents to the transfer of a temure, whether 
the w’hole is sold or a part only. Biiarft Rov v. 
Gunganabain Mouapattur . 14 W. R., 211 

48. ■ " ■ Alienation hy 

cultivators. — Acceptance of rent from alienee . — 
Although in a mouzah cnltivators may not possess 
the right of alienating their lioldings, yet if, with a 
knowledge of such an alienation, the zemindar accepts 
rent from the alienee, he recognises the alienee’s 
position, and is os mueh hound as if he Inid expressly 
assented to the alienation. Rummfn Singu v, 
Esubee Pebsuad ... 2 Agra, 144 

49. Admission of 

status of purchaser from ryots. — Held that a 
zemindar, by taking the rent of the pluintitl’s pur- 
chasiHl lands after the rent W'as de]K)sik‘d by him 
in the Collector’s treasury, virtually admitted tho 
plaintiff’s status as purchaser from the former ryots, 
and that he had attorned to him as landlord: and 
that as this payment w*as made long before the 
zemindar sued the former ryots for enhanced rent 
umler Act X of 1859, the decrees obtained in that 
suit must have Wen collusive. Gudadhpr Baker- 
jeb V. Kukttebuohun Svrmah . 7 W. R., 460 


45. Ratification of. 

—Grant prior to Btng, Reg. V qf 1812,— The ac- 


60. Transfer of 

tenure. — Acceptance of rent from transferee.— 
Where a tenure is transfen'ed by a ryot without 
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2. CONSTITUTION OF JtKLATlON~Mn<,»ttffrf. 

{h) Aoknowledoment of Tenancy by Kbobift 
of’ Bjbnt, &o. — continued* 

Receipt of rent — continued* 

sanction of his landlord, and the latter nevertheless 
receives rent from the transferee, and gives him 
dakhilas for the year in which he is in ]K)sscssion, 
the landlord cannot oust him afterwards under a 
decree for the rent of previous years. AnnooL 
Kubebm V. Munsoob Alt . la W. 396 

61. Purchaser at 

sale in execution of decree. — Leases made after 
decree. — Tim pundia-ser at a sale in execution of 
a decree obtained by a mortgagee in satisfaction of 
his mortgagti'ilebt, is not bound by leases executed 
by tlie mortgagor, after decret», unless he has recog- 
nised the leases after his purcliaso by receiving rent 
from the lesHces as such. IIunooman Dosa v. 
Koomkroonissa Bkoum 

[W. R., P. B., 40 : 1 Ind. Jur., O. S., 42 
S. C. Koomeboonissa Beottm o. IIunooman Dosa 
[Marsh., 122 : 1 Hay, 266 

52,. lEvidence of 

confirmation of tenure. — Oicing receipts for rent . — 
The giving of nmeijits for rent, coupled with the fact 
of payment of rent at the old rate down to the 
present time, is evidence of confirmation of %ho 
tenure by the auction- purchaser and his successor. 
Taka Chand Dutt «. Wakenoonissa Hibre 

[7W,R.,91 

63. Lease hy naih of 

zemindar. — Transfer of tenure, —’Vihexv a zemindar 
dis]N)HsesHed the jiurchascr of u jungleboory tenure, 
tlie title of whose vendor was a(H|uired from the 
zemindar’s naib, w'bo had no power to grant such a 
jiottah, ' - ITeld that the receipt of rent by the zemin- 
dar from the ])laintilT and bis vernbir did not amount 
to a ratification of the plaintiff’s right to hold under 
the isittah transferred to him by the vendor. A 
zemindar is not bound to recognise tenures not 
creati‘d by himself, or by any authorised agent on 
his part. Bihsumbhub Poobkakt v. BiUJGdOHrTTY 
CUUBN POOBEAET . . W. R., 1864, 292 

3. OBLIGATION OF LANDLORD TO GIVK 
AND MAINTAIN TENANT IN POS- 
SESSION. 

64 , Presumption of ability to 

give possession. — When a zemimlar gives a lease, 
the presumption is that he is in a position to give 
possession of the projmrty leased. Don^klle «. Trb 
Narain Singh . . 2 W. R., Act X,^103 

66. — Implied contract for pos- 

session. — Peaceable possession, — In every agree- 
ment to lease land there is an implied contract that 
the lessor will give peaceable possession of the land 
leased to the lessee. Muneb Dutt Singh v. Camp- ■ 
bell . . , . 11 W. B., 278 j 

Affirmed on review . .12 W. R., 149 j 


IiANDIiORD AKB . 

3. OBLIGATION OP LANDLORD TO GIVE 
AND MAINTAIN TENANT IN POSSES- 
SION — continued, 

50 . Lessee ii^thout poBsession. 

— Eight to rent, — Condition precedent, — A land- 
lord cannot claim rent under a kabnliat where the 
h^ssee has never obtained possession, delivery of 
possession being ordinarily a condition necessary for 
the maintenance of an action for rent. HubibH 
Chundkb Koondoo V, Mouineb Mohun Mittbb 

[9 W. R,.682 

Ashbupoonissa Begum v, Tosudduok Hossbik 

[22 W. B., 260 

57 . Bight of tenant to be con- 

tinued in quiet possession.— to rent, — 
The right of a landlord to receive rent from a 
farmer di^pomls n])on bis seiMiring to the latter quiet 
poHsi'ssion, and giving him ])ro})er and lawTul means 
of n^alising riuits from the hMiants. Kbisto Soon- 
nuB Sanoyal t>. CiiUNDBB Nath Roy 

[16 W. R., 230 

68 . Possession not* obtained by 

lessee. — Right to rent. — A suit for rent will not 
lie where the Iohsim* has never obtained possession of 
the laud leased to him. Bullkn v, Labit Jha 

[3 B. L. R„ Ap., U9 

69, Lessee kept out of posses- 

sion. — Right to rent, — Dispossession hy or through 
landlord. — A suit for rent will not lie unless the 
relation of landlord and tenant be established, and 
a tenant cannot he made liable for rent if it be 
established that be lias been k(>]>t out of the posses- 
sion of the t(*nure by the landlord. Abdool Gun- 
nbb Khbkodr Cuundeb Roy . 2 Hay, 409 

Abdool Gunnkb v, Poobno Chundeb Roy 

[2 Hay, 624 

00 . Dispossession of tenant.— 

Obligation of landlord to indemnify tenant, — In 
the absence of any exp^'ess agreement to the con- 
trary, a landlr>r<l is iindiT the implicHl obligation to 
indemnify his tenant Hgainst ouster or disturbance 
of possession hy his own act, or by the acts of thoso 
who claim under him, or have a right paramount to 
his, but not against the wrongful ocis of third 
parties. Rabbam v. Donzbllb . 23 W. B., 121 

01 . Failure to give posses- 

sion. — Agreement to give lease. — Procedure hy 
tenant. — When consideration -money has been paid for 
a putni lease, with a view to kbas possession, and 
such possession is not obtained, the proper course is 
to repudiate the lease and bring an action imme- 
diately. Mokoond Chundbb Roy «. Fbankibben 
Paul Chowdiiby . . . W, B., 1864, 237 

02 . — Lease given without au- 
thority and afterwards set aside.— LtaJt7i^.y 
for rent after dispossession. — Where a lease was 
graiiUKl by a Deputy Collector without authority, 
and his act sist aside by the Collector, the tenant, 
who was turned out of possession without any 
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XiAJCDIjORD and TlSNANT-^-eontinued. 

8. OBLIGATION OP LANDLORD TO GIVE 
AND MAINTAIN TENANT IN POSSES- 
SION — continued, 

l«ea«e given without authority and after- 
wardB set Mide^continued, 

beneficial occupation for the short period of his lease, 
was held not to be liable for rent. Kalbb Doss 
Banbsjbb V, Nubbbn Chundbb Chattebjbb 

[24W.B.,91 

03 . DispoBsesBion by stranger. 

— Liahiliiy for rent. — A tenant dispossessed by any 
ptjrson not claiming under the landlord is still liable 
for the rent ; his remedy is against the wrong-doer 
for damages. Gale v, Chedi Jha . 2 Hay, 691 

04 . Failure of lessor to protect 

possession of lessee. — Liability for rent, — Die- 
poeseesion, — If a lessor fails by remissness to do that 
which he alone can do to prot^t his lessee in posses- 
sion, oven indepiMidcntly of any protective provision 
ill the lease*, lu! cannot claim rent from the lessee in 
rospeot of the jiortion of the property from wiiich the 
lattef has been evicted. Wajed Ali v, Chundua- 
BUT^ Kooeueb . « .22 W. R., 642 

05 . Failure to keep tenant in 

entire posaessibn —Surrender by tenant on being 
partly (Uepoitsensed- Liahiliiy for rent, — Where a 
plaintiff brought a suit to recover the rents of some 
lands wliich he hiul leased out to defendant; but 
defendant pleaded tliat he had relinquished the lands 
because, in a suit brought against him by a third 
party, who claimed a iK)rtion of the lands, a decree 
had given the said party possession of the portion 
claimed by him ; and the question arose whether de- 
fendant was jii ali tied in relinquishing the lands, see- 
ing that this decrof! had boon reversed on appeal, and 
that defendant, if he had waited, would have been 
put in possession of all the land covered by his lease, — 
Held that defendant was right in submitting to the 
decree «)f a Oourt of competent jurisdiction ; that he 
could not be exiiectod to content himself with the 
residue of the land left untouched by the decree, or 
to wait for a d'^cree wdiioh might restore the portion 
taken away from him j and that, having given up his 
lease to the plaintiff, ho was not liable for a^ rents. 
Lali Konwae t). Cabtkb, . • 26 W. ft., 492 

4. OBLIGATlpN OP TENANT TO KEEP 
HOl^DING DISTINCT. 

00 . ^ConDision of boundaries.'— 

Person holding land on lease and land of his own , — 
A tenant is Ixmnd td keep distinct from his own land 
during the tenancy, and to leave clearly distinct at 
the end of it, the land of his landlord. Where, owing 
to the negligence of the tenant, the land demised 
becomes confounded with his own, the tenant, unless 
he can ascertain the fc>rmer, is bound to deliver to the 
landlord a portion of the lands of which the boundaries 
have been confounded equal in value to the land 
demised. DtJOAPrA Chbtti e, Vidhia Pvbna Ttb- 
tuiBAMi . I. Ii. R., 6 Mad., 263 

Dooboa Kant Mosooudab v, BisnBSHrB Dittt 
CiioWDHBT . W, R„ 1864, Act X, 44 


I liANDliORD AND TENANT— 

4. OBLIGATION OP TENANT TO KEEP 
HOLDING DISTINCT— 

Oonftision of boundaries — continued. 

67. ■' " ■ — Interference of 

Civil Court to fix them, — In equity, if through 
the default of a tenant or a copy-holder, who is 
under an implied obligation to preserve the bound- 
aries of separate estates which he holds, there arises a 
confusion of boundaries, the Court will interfere as 
against such tenant or copy-holder to ascertain and 
fix them. In a case in which the boundaries of three 
talooks had been found to bo unascertainablc, it was 
decreed that they should be defined and fixed in such 
a manner that the produce of the total laud in each 
talook should bear the same proportion to the jumma 
payable by such talook as the produce of the wliole of 
the said lands boro to the total of the jummas pay- 
able on account of the tlirce talooks. Khbbiahotbe 
alias Khemebbubbe Dbbia V. Shobhee Hhoosun 
Gangooly 9 W. B., 96 

00 . Obliteration of boundary- 

marks by cultivation. — Effect of on claim to 
rent, — A claim to rent for certain land must not bo 
dismissed merely because the defendant, by planting 
indigo, has obliterated the boundary-mark of that 
land. It must he ascertaiped who, by previous en- 
joyment, is entitled to receive the rents of the land, if 
the plaintiff is not so entitled. Beojonath Roy v , 
Gilmobb . . , . 2 W. B., Act 48 

69. Tenant allowing encroach- 

ment on tenure. — Obligation of lessee to avoid 
dispossession or encroachment on lessor* s property , — 
It is a general principle of law that it is incumbent 
upon every lessee to protect his lessor's property 
from encroachment or unlawful eviction, and that if 
ho fails to do so he exposes himself to an action for 
damages by his landlord. Pbosunno Moyi Dabi v. 
Kali Das Roy . . • 9 C. L. R., 347 

6. LIABILITY POR RENT. 

70, Proof of liability.— 

iion and proof of Icahuliat, — The production of a kabu- 
liat and proof of its execution by the tenant is suffi- 
cient to charge him with rent without the produc- 
tion of the pottah. Mahomed Hydeb Uoosbin i>. 
Jeeawfn . . .IN. W., Ed. 1873, 43 

71 . Non-completion of contract. 

’^Mad, Megs, XXX of 1802, s. 6, and Vofl822,s.9. 
— Where no jiottahs and muchalkas have been ex- 
changed between the parties, occuimnts of lands can- 
not, in accordance with Regulation XXX of 1802, sec- 
tion G, and Regulation V of 1822, section 9, be sued 
for its proceeds, even tliough they have admitted the 
plaintiffs to be the proprietors. TANtryiYAN v, Va- 
LANAOANDA 1 MaA, 3 

72, — I Interruption sf tenancy.— 

Interruption of occupation by landlord. — No subse- 
quent interruption by A, in 'b*s occuj»ation and en- 
joyment of land would be an answer to A*s claim 
tor rent which had preinously accrued. B*s eviction 
by A, will not relieve him from liability for rent 
wliich accrued due prior to the eviction. Madhub 
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LANDIiORB AND TENAlSTT-^^coniinued. 

6. LIABILITY FOB HEm^continued. 

Interruption of tenaxioj^eontinued. 
ChUNDBB MoBOOMDAB V. SiBHEB NUEBBB AlI 
Khaw • • • • *8 ■ R.« 64 

73. Dispotseision qf 

tenant in middle of year, — Might to rent accrued 
due on interruption of occupation, — A landlord^ by 
dispossessing his tenant in the middle of the year, 
docs not, in aU cases, forfeit his right to rents which 
have already accrued due. Whether ho does or not 
must depend on circumstances, — e^., upon the ques- 
tion whether the ryot has enjoyed aU the year’s pro- 
fits, or has been prevented from enjoying any by the 
landlord’s act of interference. Bukskb Dhue 
Guobb V, Bhebm Lall Sahoo . 24 W. B., 219 

74. Dieposseesi on^ 

and recovery of mesne profits for, — In a suit for rent 
in which defendant pleaded that during the period 
for which rent was claimed the tenants had been out 
of possession of the land, having been ousted by a 
third party to whom the zemindars (plaintiffs) had 
given a lease of the land, — Held that the zemindars 
were precluded from suing defendants for rent on 
account of such period, even though the latter had 
recovered a decree with wasilat for the period of dis- 
possession. Kaduhbinbb Dossia V. Kashbenauth 
Biswas . . . 13 W. B., 338 

75. .. , III 11 ., Wrongful act of 

superior tenure-holders, — Ouster, — In a suit by a 
landlord to recover arrears of rent from tenants who 
had been forcibly compelled by the superior holders 
of a tenure over the plaintiff to execute a kabuliat to 
themselves and to pay rent accordingly, — Held that 
such wrongful act of the intervenor defendants (the 
superior hohlers) was not in law sufticicnt to consti- 
tute an ouster of the phiintifF, but gave the tenant 
defendants a cause of action against them for dam- 
ages. Chundee Nath Bhuttaohaejkb v, Juogut 
C nuBHBE Bhuttaciiabjbb • 22 W. B., 337 

76. Rent after loss 

of possession. — JSjectment hy zemindar, — A zur-i- 
peshgidar cannot comjKjl his lessees to pay rent 
when both he and they are evicted hy the zemindar. 
Bisiibn Dyal SiNQn v, Pbobhoo Dabs 

[1 W. B., 1 

77. ABsignment of right to re- 

cover rent. — Subsequent suit for arrears of rent, 
— A tenant was authorised by his landlord to pay a 
certain portion of his rent to 2’., a creditor of the 
landlord. T, afterwards obtained a decree against 
the tenant for the amount of rent he was reejuired by 
his landlord to pay to him. The landlord brought a 
suit for the entire amount of the arrears. Held that 
he was entitled to recover only the surplus beyond 
the amount for which T. had obtained a decree, not- 
withstanding such decree was unsatisfied. Lallah 
Goub Nabaib V, Kabbon Lall Thakoob 

[Marsh., 363 : 2 Hay, 447 

78. — Bent paid to some one else 

with landlord’s acquiescence. — Subsequent suit 
for such rents,— -A tenant cannot afterwards be held 


I ZiANDLOBD AND TmirAHT^-ecniinusd. 

6. LIABILITY POE BENT— eosftfaiisd. 

Bent paid to some one else with land- 
lord’s acquiescence— 

liable for rents which ho pays to a third party (oo> 
sharer) with the acquiescence of his landlord, express- 
ed or implied; and whore the relation of landlord and 
tenant ceases with the consent of the landlord, the 
landlord cannot again claim rent unless he shows how 
or when the relation revived, MtTDDUlff MoHinr 
Boy Chowduby v, Chundbb Sbkhub Bhvtta- 
ohabjeb 26W. B.,115 

70 . Bent between date fbced for 

leaving and actual previous departure. — 

Where there were no tonus of agreement settled 
between the parties, but the defendant after occupy- 
ing the house for a time wrote that ho would vacate 
the house on the Ist Juno, — Held that, though he 
actually left on the 16th May, ho was liable for rent 
up to the 1st Juno. Buff v, Stoeob 

[9 W. B., 213 

30, Purchaser of house.— 

of rate of rent. — 'Liability of tenant at fixed rent , — 
Where the right, title, and intt^rost of the owner of a 
house are purchased at a sale in execution, and the 
purchaser finds the house in the otjcujiation of a lessee 
at a fixed rent, his giving the lessee notice that, after 
a certain date, he iu tends to charge him at a particu- 
lar rate does not give him a right to rent at that rate. 
If not content with the rate fixed in the lease ho cim 
only get such sum as the Court finds to he a fair and 
reasonable rent for the use and occupation by the de- 
fendant ; in deciding what rate is fair and equitable, 
the state of the house wlien he entered on the occupa- 
tion and the reasonable and necessary repairs executed 
by him since his entry C4in l)e taken into consideration. 
PsaBEDO V, Mauombb Mobdessub 

[10 W. B., 267 

31 , Auction-purchaser of or- 

chard from semindar. — Orchard included in 
settled area of village. —An auction-purchaser of tho 
rights and iut«‘rest of tht zeunindar in an orchard can- 
not be treated by the latter as his ryot, because the 
area of the orcliurd is imdudf'd in the settled area of 
tho village c)f which he is the proprietor, and a suit 
hy the latter to iiiqmso rent on the garden and for 
delivery of kabuliat is not maintainable. Mooteb v, 
UooBA 3 Agra, 169 

32, Purchaser In execution of 

decree. — Payment for period subsequent to pu/r* 
chase. — Notice. — An auction -purchaser, with notice 
of a laymcmt in advan(>4>, made hy the tenant to tho 
former proprieU)rs, of rent due for a period subsequent 
to the date of puicliase, is Ixiund by such payment. 
Hah Lall Shaw «. Jogobedbo Nabaik Hoy 

[18W.B.,328 

33 , Pmehaser of specific share. 

— Proportionate liability for re«A— The purchaser of 
a specific share of a tulook, which with other talooks 
was held by the same jotedar, can bo held liable only 
for the rent due upon the share purchased ; and there 
can be no difiiculty in determining the rent payable 
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IiAKDliOBD AND TNNANT-^continued. 

6. LIABILITY POIl RENT—oonWntferf. 

PuTOliftBdr of BpeciHo Bliare — continued* 

if each tenure has a separate jumma, and each share- 
holder holds a specidc share. Khbma Moybb dfliae 
Khbubssubeb Dbbu 0. Badha Peabrb Dbbia 
Chowbhbain . *8 W, B., 469 

34 . Suit for balance of amount 

of decree against one tenant only. — Succesa- 
ful claim by another party after decree. — Plaintiff, a 
putnidar, got a decree for rent against B*a wife, the 
ostensible dur-putnidar. Shortly afterwards B*8 
nephew brought a suit against B. for an 8 annas 
•hare of the dur-putni, which he claimed as joint 
family property, and obtained a decree. Before this 
last decree was executed, the dur-putni was sold to 
satisfy the rent decree, but the proceeds were in- 
■ufhcient. In a suit for the balance remaining due, — 
Held that B, and his nephew were jointly liable for 
the amount. Pbomotho Kath Banbbjbb e. Jo- 
aBBDBO Nath Hoy . . . 12 C. L. B., 16 

35 , AsBCBBrnent of rent -Xand 

covered with treea, — Act X of 1859, s. 23, cl. t . — 
Held that the defendants, whose proprietary title at 
the time of settlement was recognised in the land 
then covered with trees, were not liable to assessment 
by zemindars, under tbe provisions of clause 1, section 
28, Act X of 1859, >>ii account of the trees having 
since disappeared and the land having been brought 
into cultivation. Jadoo Bai c. Mahombd Tuqctrb 

[1 Agra, Bev., 24 

See Moobby KhttIiBREy c, Mahomed Tuqhbb 

[1 Ag^a, Bev., 8 

33 . MiBreprcBentation by land- 

lord. — Croa»-«uxt. — A plea that the defendant was 
deceived into taking a lease by the misrepresentation 
of the plaintiff cannot be pieced as an answer to an 
action for rent. Such a defence should be made the 
subject of a cross-suit. Ishbbb Pbbshad Bab v. 
Bbhabbb Lal . • . 2 N. W., 248 

6. RENT IN KIND. 

37 , - - Suit for abare of rent or 

money-equivalent. — Valuation of crop. — A land- 
lord sued his tenant, paying rent in kind, for the 
share of the crop due to him, or rent, or for its money- 
equivalent. Held tliat the prices at which the land- 
lord was entitled to have the crop valued were those 
which prevailed at the time the crop was cut, and 
when it should have been made over to him. Laoh- 
HAH Pbasad V. Holab Mahtooh 

[2 B. Ii. B., Ap., 27: 11 W. B., 161 

7. TENANCY FOR IMMORAL PURPOSE, 

33 . Lodgings let to prostitute.— 

Suit for rent o/.— A landlord cannot recover the rent 
of lo^ngs knowingly lot to a prostitute who carries 
on her vocation there. Gahbikath Mookbbjbb v. 
Madrumaki Pbshkab . 8 B. L. B., Apn 87 

S. C. Gottbbbhath Mookbbjbb v. Modhoomonbb 
Pbbhakvb . 18W.B.,446 


LAMBLOBD Aim TBNANT-^ooniinued. 

8. PAYMENT OP RENT. 

(a) Qbnbbally. 

30 . Payment to co-leesora after 

distress. — Claim for rent.— 8 Anne, e. 14. — 
treae. — Co- Two daughters, as co-partners, 
were owners of certain property, each having an 
eight-anna share therein. On June 30th, 1868, they 
executed a lease of the property, in which it was pro- 
vided that a monthly rent should be paid in separate 
payments to each of the two owners respectively, 
they giving separate receipts for the same. The ten- 
ant having failed to pay rent, one of the owners 
brought a suit for her share in her own name only, 
and obtained a decree. In execution of this decree 
she seized and sold property belonging to the tenant. 
The sale took place on the 12th of February 1869. 
On the 16th of Februaiy the other owner brought an 
interpleader suit, the tenant having likewise failed te 
pay rent to her. She claimed to have what was duo 
to her paid out of the proceeds realised by the sale 
under the decree. Held that she was not entitled to 
have it so paid. Held also, per Peacock, C. J. — The 
Statute 8 Anne, Cap. 14, does not apply to this 
country. Held that it would not, at any rate, apply 
to a case in which a claimant seeks to enforce pay- 
ment of her rent from another creditor for rent, even 
if it would where the claim was against an or^nary 
execution-creditor. Padamani Dasi v. Jaoadamba 
Dasi • * • *8 B. L. B., O. O., 66 

90, ■ - Payment to superior land- 

lord after grant of intermediate lease.— Pay- 
ment without notice of aaaiynment. — Liability to in- 
termediate tenant. — A tenant paying rent to tbe su- 
perior landlord, after the grant of an intermediate 
lease, but without notice of it, is not liable to the 
intermediate lessee in respect of the same rent. At- 
TAPTBB MoWLAH V. SUKHAWUT AlLY 

[Marsh., 102 : W. B., P. B., 80 : 1 Hay, 240 

01 . Payment to a third person 

by landlord’s directions. — Plea of payment . — 
Payment by a tenant under the landlord's directions 
to another, or for a special purpose, of a sum equi- 
valent to the amount claimed as rent, is tantamount 
to a payment to the landlord himself, and is a suffi- 
cient answer to the landlord’s suit for rent. Such a 
defence, being rather one of payment than of a set- 
off, was open to a defendant in a suit under Act X of 
1859. Joy Kooeb r. Fublono 

[W. B., 1864, Act X, 112 

02 . Payment by tenant of reve- 

nue to save estate from sale.— Paymea/ or aeU 
off in auit for rent. — Where a tenant is left in that 
condition in which he is compelled to pay his land- 
lord’s debt to save his own security from forfeiture, 
the circumstances constitute a sufficient authority to 
make the payment,— e.y., the payment of Government 
revenue to save the estate from sale, — and it will be 
treated as a payment to the landlord in a suit for 
rent. Hills v. Wooma Moybb Bubmohxb 

[16 W. B., 646 
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LANDliOBD AND TENANT— 

8. PAYMENT OP RENT— 

(a) GEysRALLY — continued. 

98, PreBUxnption of payment of 

rent for former years. — Suit for rent of current 
year. — Beng. Reg. VTI of 1799. — Under Regulation 
VII of 1790 a plaintiff could only sue for and recover 
the rent of the current year. No legal presumption 
arose from his doing so that the rent of prior years 
had been satisfted, Miethbejbbt Singh v. Choker 
Nabain Singh ... 2 W. B.. 68 

94. Presumption of payment of 

rent. — Payment of rent of subsequent year. Effect of. 
—The payment of the entire rent of a subsequent 
year affords a presumption in favour of the payment 
of the rent for the previous year. Solano v. Dool- 
HiN Umbit Kobb . W. B., 1864, Act X, 66 

SORUTH SOONDBBY DABBB V. BbODTK 

[1 W. B., 274 

05. Appropriation of payments. 

^Arrears and current rent . — Unspecified payment. 
—A payment for rent should be credited to the 
oldest rents first, and not to current rent, unless so 
specifically stated by the party making it. SUBNO- 
MOYB 0. SiNGHBOOr BiBEB 

[W. B., 1864, Act X, 133 

08 , Payment to one of joint 

lessors. — Pa3rment to one of several joint proprie- 
tors is a payment to all. OoDiT Nabain Sing v. 
Hudson .... W. B., Act X, 15 

Ramnath Singh v. Gondeb Singh 

[10 W. B., 441 

and payment by one of several joint lessees is pay- 
ment by all. Nillumbhub Mastopiiy v. Doorga 
C uuBN Biswas . . 2 W. B., Aot X, 94 

97. Discharge of 

debt. — Payment of rent by the lessee to one of 
several joint lessors, and at his request, discharges 
the debt as to all, as also payment made at his requ4!st 
to one of several joint creditors. Kbishnabay 
Ramchandba V. Manaji bin Sayaji 

[11 Bom., 106 

98. Presumption of mode of 

payment. — Where it does not appear that rent is 
payable in instalments, it must be assumed to be pay- 
able annually. Subbeshoollah v. Ram Coomab 
Goopta 26 W. B., 666 

90 . ■ Obligation as to mode of 

payment. — Instalments. — Where a putnidar^s rent 
is payable in monthly instalments, he agreeing to 
pay the revenue out of the rent and to file the Col- 
lector’s receipts as payment, he is not entitled t(f de- 
duct from an instalment of rent any portion of the 
Government revenue which may not be payable until 
after the instalment is due. He is bound to pay 
either in cash or partly in revenue receipts ; failing 
to pay in both shapes, he may be sued for an arrear 
of rent. Radhamonee Chowdhbain v. Gbay 

[12 W. B., 296 


LANDLOBD AND TENANT-eosffssffcf. 

8. PAYMENT OF BENT— 

(b) Non-payment. 

100. — Appointment of sesawal 

on default in payment.— Dsfsrmtaaf ion of ten~ 
ancy. — It was stipulated in defendant’s lease that, 
on ids failing to pay any instalment of the rent, 
plaintiff might appoint a sezawal to collect direct 
from the under-tenants. Jle/d that the appoint- 
ment of such a sezawal did not determine defend- 
ant’s lease, and that he was still liable for f^ny defi- 
ciency in the rent after the sezawal’s collections were 
credited. Fakiruddin Mahomed Ashan v. Phil- 
lips . . 3 B. li. B., Ap., 53 : 11 W. B., 464 

Ombitnath Tbwabbe p. Buggoo Singh 

[W. R., 1864, 269 

Contra, Dalrymplb i». Brajan Saha 

[3 B. 1j. B., Ap., 64, note 

Jhoomuok Chowdhey f). Anderson 

[6 W. R., Act X, 23 

101. — — A knhuliat, af- 

ter the usual stipulations, provided for the cancella- 
tion of the lease on the tenant failing to pay any of 
the instalments, and left it (qdiontil with the zemin- 
dar to a])|>oint a sezawal to collect the rents. The 
tenant having defaulted in payment of rent, a soza- 
wal was ap{K)intcd. Held that the lease having 
been cancelled by the default, the appointment of a 
sezawal had reference only to the back rents to be 
collected. Radha Pbbshad Singh v. Bajhawun 
OOPADHYA . . . . 24 W. R., 116 

102 . - Efifeot of non-pasrment. — 

Onus probandi. — Suit for rent. — When the relation- 
ship of landlord and tenant has once been proved to 
exist, the mere non-payment of rent, though for 
many years, is not sufficient to show tliat the rela- 
tionship lias ceased; and a tenant who is sued for 
rent and contends that such relationship has ceased, 
is bound to prove that fact by wime affirmative proof, 
and more esxiecially is he so bound when he does not 
expressly deny that he still continues to hold the land 
in question in the suit. liUNGO Lall Mundul c. 
Abdool Guffoob 

[L I.. B., 4 Calo., 314 : 3 O. L. B„ 119 

103. ■ — - Adverse posses- 

sion. — Mere non-payment of rent the landlord does 
not render possession by tenants adverse to the land- 
lord. Gangabai V, Kalapa Dari Makbya 

[L li. B., 9 Bom., 419 

104. Onus probandi. 

— Suit for rent. — Adverse possession. — Where the 
relation of landlord and tenant is proved to have 
existed, it lies on the defendant in possession of the 
land to prove that the relation was put an end to at 
such a period anterior to the suit as would entitle 
the defendant to rely on his possession as adverse to 
the plaintiff for twelve years. Non-payment of rent 
for upwards of twelve years and a grant of a pottah by 
Gk)vemment to defemiant for five years do not, when 
Government claims no interest adverse to plaintiff 
and plaintiff does not content to defendant becoming 
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IiAiroiiOBD AND 

8. PAYMENT OP KENT^ontiiwed. 

(6) NoN-PATXBVT-^oontinued, 

Bffact of nozL'-pAyment^^eonftnued, 
tenant to Government, create any posgeegion in 
defendant adverse to plaintiff. Mungo Lall Mund^l 
V. Ahdool Ouffoor, /. L. M., 4 Cale., 814, approved. 
l^BVOUVBNA PEBUHAL NABAB V. SANOnVIEN 

[1. li. R., 8 Mad., 118 

Haei Vasudbv V, Mahadaji Appaji 

[6 Bom., A. O., 85 

105. ■ ■ " — Adverse posses- 

sion. — Non-payment of rent by a tenant for more 
than tv^elve years does not constitute adverse posses* 
sion. When possession may l>e referred to the 
contract of teiuinc^ under wliich the tenant entered, 
more length of enjoyment without payment of rent 
does not, under ordinal^ circumstances, affect the 
relation of the parties. 1)adoba v. Kbishva 

[I. L. R., 7 Bo^ 84 

Mahombb Ibatbtoolla V. Aebab Ali 

[2 Agra, 25 

Tboylubho Tabikeb Dossia n. Mohtma Chun* 
BBB Muttuck , . .7 W. R., 400 

Davis «• Abbool Hambb . . 8 W. R., 55 

106. I — Adverse posses^ 

sion . — The plaintiff sued for ]X)ssc88ion of a piece of 
ground, alleging that ho was the owner of it. The 
defendants denied the plaintiff’s title and claimed 
ownership in themselves. The Subordinate Judge 
found that the plaintiff had originally hold the pro* 
perty from the defendants, hut that as he had occu* 
pi(Ml it for more than twelve years without paying any 
rent or acknowledging the defendants as his land- 
lords, he was entitled to ho considered as owner by 
adverse possession. The District Judge, in appeal, 
upheld the decree of the first Court. On appeal to 
the High Court, — Jfeld that the District Judge was 
wrong ill holding that mere non-payment of rent was 
Bufiicient to constitute adverse possession. Tatia v. 
Sababhxy . • . 1. li. B., 7 Bom., 40 

107. — ■■■ Non-payment of 

rent by occupancy ryot. — Title to land. — Admis- 
sion by tenant qf liability to pay rent. — Limita- 
fton.«*^The non-payment of rent for a term of twelve 
years and more does not relieve an occupancy ryot 
from the status of a tenant so as to give him a title 
to the land, lient falls duo at certain pcrimls, and 
the failure to pay it becomes a recurring cause of 
action, and therefore, where the right to take rent is 
admitted by the ryot, no question of limitation can 
arise. Tobbse Nabain Hoy v. Kassi Chunbbb 
Talbkbab . . . I. Ij. R., 4 Calo., 661 

108. * — — » ' ' — Adverse posses- 

sion.-^J)eterminatiou of tenancy. — The plaintiffs in 
this suit, alleging that 6\, through whom they claim- 
ed, had given B., who was represented by the defeud- 
anta in July 1828, the lease of a certain house on the 
condition tliat B. should pay a certain annual rent 
for such house, and if he failed to pay such rent 


lUkHBLORl) AMD TSNAKT-confiW. 

8. PAYMENT OP UEST-^ontinued. 

(6) NON-PAY]CBNT**-CO»fiaffgd. 

SfTeot of non-paymen.t~ooa/f»«e(f. 
that he should vacate the house, such condition being 
contained in a keraianama executed by B. in S,*s 
favour, sued the defendants for the rent of such 
house for two years, and for possession of the same, 
alleging the breach of such condition. Seld (Sfan- 
KiB, •/., dissenting) that, supposing that a tenancy 
had arisen in the manner alleged, the mere non-pay- 
ment of rent by the defendants for twelve years prior 
to the institution of the suit would not suffice to 
establish that the tenancy had determined, and that 
the. defendants had obtained a title by adverse posses- 
sion, so as to defeat the claim ; for if once the rela- 
tion of landlord and tenant were established, it was 
for defendants to establish its determination by affirm- 
ative proof, over and above the more failure to pay 
rent. Pbbm Subu Dab v. Bhufia 

[l.L.R.,2 All.,517 

9. NATURE OP TENANCY. 

109, ^ Presumption as to nature 

of tenancy. — Yearly tenant. — Where there is no- 
thing to show on what tenure a tenant holds from 
his landlord, the presumption is that he is a yearly 
tenant. Enbab iIala v, Lallf Hubi 

[7 Bom., A. O., m 

Goobbial V. Eahbut 

[Agra, P. B., 15 : Ed. 1874, 11 

110. Holding for long i>eriod 

with, payment of rent. — Tenancy from year to 
year, — In a suit to recover a village Sieged by the 
plaintiff to have been let to defendant on service- 
tenure by the ancestor of the plaintiff, and to be rc- 
sumablo at the pleasure of a successor, the only facts 
proved in evidence wore a holding for a long period 
of years, and a ])ayraent of rent to the plaintiff, 
the zemindar. Meld that such facts established 
merely a tenancy from year to year. Vasudeva 
Patbubv V. Sabyasibaz Pbbbabaliyaba Simhvltt 

[8 Mad., 1 

111 , Construction of lease.— 

Monthly tenancy. — By indenture, dated Isc February 
1856, A. leased toj8. certain premises in Calcutta for 
a term of ten years from Ist November 1855 at a 
rout of moo per month, payable monthly. The 
defendant became tlie assignee of the lease without 
notice to A. from August 1858, and continued to 
occupy the premises and paid the rent in the name 
of B. up to August 18GG, though the lease bad ex- 
pired on Slst October 1805. Meld that the tenancy 
after the expiration of the lease was a monthly ten- 
ancy in the name of B. and terminable by a monthly 
notice to quit. Bbojonauth Mullici^ v, Wbskins 
[2 Ind. Jur., N. 8., 168 

112. Holding over after expiry 

of lease. — Monthly or yearly tenancy. — Notice to 
quit.-— A. and B. let a bouse and premises in Cal- 
cutta to C. under a Bengali lease, for a period of three 
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liAin>LOBD ABD 

9. NATURE OP TENANCY— conftiwdd. 

Holding over after expiry of leaae->ooe- 

Unued» 

years, from Ist Assar 1273 (14th June 186G). 
Upon expiration of the term, C. continued in posses- 
sion of the house, and A. and J?., after repeatedly 
calling upon him to deliver up possession, served on 
him, on 18th March 1873, in a letter written by 
their attorney, a notice to quit ** on or before the Ist 
day of Jaishta 1280 R. S., corresponding with the 
13th day of May next.” Held that C., after the 
end of his lease, held merely from month to month, 
and that the tenancy was terminable by a month’s 
notice. Held^ further, that the letter of the 18th 
March 1873 was a sufficient notice. There is no- 
thing which makes it a necessary inference that a 
tenancy in Calcutta is a tenancy by the year, in the 
absence of any special agreement to the contrary. 
So far as there is any custom in Calcutta, or any 
inference of fact to l>e drawn from mere occupa- 
tion accompanied by payment of a monthly rent, it 
is that the tenancy is a monthly one. Nogoobdass 
Mulliok 17. JswBAj Baboo . 12 B. Ij. B., 263 

10. HOLDING OVER AFTER TENANCY. 

113 , Terms of holding over 

after lease has expired. — Terms of lease.’-^ 
When a tenant holds on after the expiration of a 
lease, he does so at the same rent, and on the same 
terms and stipulations as are mentioned in the lease, 
until the parties cx)me to a fresh settlement. Enay- 
ATOOLAU V. EJLAUBB BuKSH 

[W.B., 1864., Act X, 42 

Shib Sahas v. Muxbool Ahmed . 217. W., 204 

Taba Chuhdse Banbbjeb «. Ameeb Mundol 

[22 W. B., 395 

Allah Bibeb v, Joogul Mtjndul 

[26 W. B., 234 

114. Current rates for 

similar land . — A ryot who holds over after the ex- 
piry of his lease, in spite of his landlord, is liable to 
pay at the rates current for the same kind of land in 
the village. Tommy ». Soobha Kukim Lal 

[2 W. B., Act X, 73 

116. ■ — ' — Evidence of rate 

of rent. — Where a tenant continues to hold land 
after his term, his pottah will l)c evidence of the 
rent at which he is holding over, in the absence of 
evidence to the effect thjit the rent was altered sub- 
sequently to its expiration. Shbo Sahoy Singh v. 
Bbcuun Singh . . .22 W. B., 31 

116. Conditions^ of 

tenure . — Where on the expiration of a lease the lessee 
is allowed to continue in }>os8C8sion as a yearly ten- 
ant, he docs so on the terms contained in the expired 
lease, so far as they are consistent with a yearly 
holding. Sayaji v. Umaji . 3 Bom., A. C., 27 

117. Bight of tenant holding 

over. ---Holding over hy acquiescence of landlord 


LANDLOBD AND TmiHST^osaiwusd. 

10. HOLDING OVER AFTER TENANCY 
•—continued. 

Bight of tenant holding over — continued, 

after lease has expired, — Notice to quit, — A land- 
owner who, after the expiration of a lease, continues to 
receive rent for a fresh period, must be considered to 
have acquiesced in the tenant continuing to hold 
upon the tt)rms of the original lease, and cannot turn 
out the tenant, or treat him as a trespasser, without 
giving him a reasonable notice to quit. Kam Khb- 
LA WAN 8ingh v. Soondba • • 7 W. XL, 162 

118. Liahility to 

ejectment. — Notice to quit,—k. tenant holding over 
for some time without renewal of his lease is entitled, 
whether he has any right of occupancy or not, to 
retain possession of his tenure until either he resigns 
it or is ejected in due course of law. OoMA LOOUHK 
MoJOOMDAB 17. Nittyb Chdnd Poddab 

[14 W. B., 467 

119. Notice to quit, 

— Where a tenant has boon allowed to hold over 
leases on the expiry of their tenns, and has continued 
in possession under those leases, it must be supposed 
that there is an implied agreement between him and 
the landlord, and the tenant under such circum- 
stauces is entitled to hold on until served with a 
legal notice to quit. Jumant Alt Shah v, Chow- 
DBY Chuttubdhabbb Sahbb . 16 W. B., 185 

120. Notice to quit, 

—There is no difference in law between the position 
of a ryot holding without a pottah and that of ono 
holding over, after the expiry of the term covered by 
a pottah, with the consent of his landlord. Such a 
tenant cannot be evicted without a reasonable notice 
to quit being given; and the relationship does not 
come to an end at the expiration of e»ich year, with- 
out sf>mc act on the part of the landlord and tenant 
jointly, or of either of them. Ram Khelawan Singh 
V. Soondra, 7 JF. JB., 152, followed. Chatubi Singh 
v, Makund Lall 

[1. L. B., 7 Oalc., 710 : 9 C. L. B., 240 

121 . Iiiability of tenant holding 

over. — Ejectment, Liability to. — If a tenant holda 
his land for a term of years, and no new tenancy is 
created hy the zomindar on the tennination of the 
original lease, either by receipt of rent or in any other 
way, and if the tenant lias no other title to the land 
beyond tliat conceded in the original lease for a term 
of years, the zemindar is cntitiwl to evict the tenant 
on expiration of the lease without the intervention of 
a Court. Chowdhby Iziiabool Huq v. Bhoosbb 
Mautoon 25 W. B., 201 

122. — ' — Tenant^aUwill, 

Rate of rent for. — A zemindar who allows a tenant 
to remain on his land without express contract can 
only demanil a fair rate of rent, — i.e., the full market 
rate. Monbebooddeen Mbbdha v. Kbnnie 

[4W.B.,ActX,45 

Gofaul Lal Thakoob v. Buduboodben 

[7 W. B.,28 
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X«Al!n>l«ORD AND TENANT— 

10. HOLDING OVER AFTER TENANCY 
— continued. 

Liability of tenant holding over--eonti- 
nued, 

128. — Tregpaeeer . — 

Whore a Icasoo whoso lease has expired, and who 
is unwillinjf to jjivo the increased rent demanded by 
the landlord) and retains possession in the liope of 
obtaining a new lease without such itu^ease, parties 
entering upon the land as cultivators with the 
consent of the landlord are not called upon to show 
the ex le8S(H3 their authority. Galk e. Maharanee 
SBEKMUTTy . . . . 16 W. B., 133 

124. - — n .- Inereaee of rent. 

• — Agreement for specified period. — The defendant 
Isung, under a settlement originally obtained from 
the Government, bound to pay a particular rent to 
the plaintiff, who had, subsequently to that settlement, 
obtained an ijarah from the Governmimt, the plain- 
tiff in 1879 sued to enhance that rent and obtained a 
decree upon which a compromise was inadis the defend- 
ant agreeing to pay a higher rent for the years 1281 
and 1282. The defendant having paid no rent for 
1283 and 1284, the plaintiff sued for the arrears at 
the higher rent. Held that no proper proceedings 
for enhancement ha^'ing l)een taken or fresh contract 
with the defendant ' ntered into, the s(>ecial arrange- 
ment came to an end at the expiration of 1282 and 
the original arrangement revived, and therefore the 
plaintiff was not eutitleil to demand mure than the 
original rent payable. Buuhunuudi Howladar t». 
Mohcn Chundeb Guha . . 8 C. L. R., 508 

This case was distinguished where there was no 
•greement for a specified period. UuuHUNcrnBi 
Howladae V, Mohitn Chundbu Git It a 

[8 C. L. R., 511 

125. Aoquiesoenoe of landlord 

In tenants holding over.— of occupancy. 
— ^Tho mere fact of a landlord permitting a tenant to 
hold over for a year Itoyond the term of his lease can- 
not create any right of occujiancy in the tenant’s 
favour. The landlord’s enuse of action in such a 
case arises when ho is refused the right to re-enter. 
Kabbbl Saha e. Radha Kissbn Mulliok 

[16 W. R., 148 

126. ' DispossesBlon of tenant 

holding over. — Right to possession on being dis- 
possessed, — Where a teqaiit, holding over after the 
expiration of his lease, is avrongfully dispossessed, he 
has a right to bo rostoreil to possession ; and he has 
the same right if, having been ejected during his 
lease, his lease expires ]>euaing a suit to recover }k>s- 
session. As against every nne except the landlord ho | 
is still the person entitled to possession. Aeub v, 
Abhbuf 24 W. R., 336 

127. Suit against tenant hold- 

ing over. — Suit on contract or for use and occupa- 
tion. — Where there is an egress contract the zemin- 
dar can only sue on the tsrms of the contract, and 
cannot sue for use and occa]^»ation. Watson & Co. 

Tasinis Chubn Gangk>4lt . 17 W. R.. 494 


LANDLORD AND TENANT— 

10. HOLDING OVER AFTER TENANCY 

— continued. 

Suit against tenant holding over— eosft- 

nued. 

Dhunitndbo Chundbb Mookebjbe V. Laidlay 

[20 W. R., 400 

128. ■■ — Use and occu- 

pation of building under unregistered lease . — A 
party who retains and liold.s a building under an 
unregistered kabiiliat, is liable, though the kabuliat 
cannot be enforced for want of registration, to pay 
a reasonable comjwnsation for the use and (K'cupation 
of it. Phroma Soondaebb Dosser r. Prollad 
Chhndbr Doss . . . .12 W. R., 289 

120. Linhility to 

change of rent. — Notice . — Use and occupation of 
land. — lu cases not governed by Rengal Act Vlll 
of 1889, a landlord, by merely giving bis tenant 
notice, cannot bind him to pay a ])articular rent; hut 
he can put an end to the tenancy on its former terms, 
and if the tenant continue to hold lie does so without 
any rent having been fixed. A suit by the landlord 
to recover his duos in such a case would be not a 
suit for rent, hut for reasonable comp(‘U8{iiion for the 
usi! and oecuipation of the land, and the ('ourt would 
have no })ow(!r to fix the rent for the future, Kylash 
CUUNl^BB SlUCAR V. WOOMANUND ROY 

[24 W. R., 412 

See Lalunmonbb v. Ajoophya Ram Khan 

[23 W. R., 61 

130. Termination of 

tenancy and alteration of rent after notice to quit . — 
Suit for use. and occupation . — A landlord who can 
tiirminatc his tenant’s tenancy by a reasonable notice 
to quit, enn also, without giving a }K)8itive notice 
to quit, raise the tenant’s rent by serving a retison- 
able notice upon him that in the ensuing year lie will 
re»iuire a higher rent. In a suit to recover such rent, 
whether governed by Hengal Act VIII of 1869 or 
not, the Court has pow(*r to find the tenant liable 
to pay a reasonable sum for (X'cnpation. Rudun 
Mollah V. Khettub Nath Chatterjkr 

[24 W. R., 441 

131. Consent of land- 

lord. — Trespasser. — Damages for use and occupa- 
tion. — To justify a holding over after expiry of lease, 
a direct consent on the piirt of the landlord is re- 
quisite. No implication of consent can or ought to 

received when then? has been every opportunity of 
consent in express terms, aiut jiarticularly in the face 
of a special warning from the landlord that he should 
re-enter on the land when the term expired. When 
tenants liave no right to hold over, their use and 
occui^tion of the land is a trespass, and they are 
liable, not for rent as tenants, but ftn* damages as 
trespassers. Mackintosh v. Gopee Mohun Mo- 
JOOMDAB 4 W. R., 24 

132. Settlement with 

tenant containing a clause for re-entry . — Compensa- 
tion til lieu of rent . — Use and occupation. — Tret- 
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10. HOLDING OVER AITER TENANCY 
— continued. 

Suit against tenant holding over— 

nued. 

paesers . — The plaintiff made a sottlemont of certain 
land with A. and B. for live years, there l>eing in the 
settlement a stipulation tliat if the tenants failed to 
pay rent the plaintiff might accept another Umant. 
A. died during the tenancy, and B. left the place and 
the property without paying rent, and thereupon the 
plaintiff entered into possession of the property and 
held khas ]X)H6e8sion of it for two y(‘ars, when he in 
1870 entered into a settlement of it with defendant 
No. 1 for six years. In 1878 B. died, and defendants 
Nos. 2 and 3, alleging themselves to be the chela and 
dasiputra of B., took n])on themselves to collect rent 
from the tenants. The ])laintiff thereu])on brought a 
suit against the three defendants, treating them as 
trespassers, but at the same time asked for the 
amount of rent due and fer eviction. Held that 
defendants Nos. 2 and 3 had no right on the property 
at all, and that defendant No. 1, who might have 
been considered Jis holding over after the exinration 
of his lease, if he had been in actual sole jjossession, 
should not be made liable for the whole rent when 
defendants Nos 2 and 3 were in possession as much 
as he was; but that, as the plaintiff had electctd to 
waive the tresjjass, all the defendants might, on the 
authority of Lalun Monee v. Sana Monee JJahee^ 22 
W. if., S33 ; and Lukhee Kant Dasn Chovodhry v. 
Sumeeruddi Luitker^ 13 B. L. A., 243 : 21 W. if., 
Ik* treated as tenants, and a decree for use and 
occupation given ligainst them. ^UBNOMOl'EB v. 
DlNOKATll Gilt SUNKYABKK 

[1. L. B., 9 Calc., 908 : 13 C. Ij.B., 69 

133 , - ■ Kjectmentt Be- 

lay in executing decree for. — Possession^ of tenant 
until execution. — Suit for damage.^, — A plaintiff who 
had obtained a decriH? for ejectment under section 25, 
Act X of 1859, ami did not exi;cute that deertje for some 
months after, is not (mtitled to a detTce in a suit 
Knl>seqnently brought for damages, in resjHict of tho 
same lands, for the ])eriod includt'd iK'tweeu <late of 
the institution of the ejectment suit and the execution 
of tlic decree in that suit, the. octrujiation of the 
defendants being the occupation of tenants-at-will, 
and not of trespassers. Aymel Iblam v. .Iaudinr, 
Skinnkb, & Co 8 W. B., 601 

11. DAMAGE TO PREMISES LET. 

184. * Damage by fire.— ATeyW- 

gence, — Defect in building. — The plaintiff hired a 
thatched bungalow of the defendant, entered into 
jiosscssion, and after living in the house some tirtte lit 
a fire in the fire-place in one of the rooms. The 
chimney took fire, and the plaintiff’s furniture was 
destroyed. He subsec]uently ascertained that the 
chimney had been thatched over, of whii-h fact he liad 
been aU along ignorant. Held that the landlord, 
defendant, w'as liable in damages for the loss sus- 
tained by him. Per Kemp, J.— The landlord should 
have given the plaintiff notice of the defective coii- 


JLANDLOBD AND TBNANT-coafiaiiad, 
11. DAMAGE TO PREMISES LET— ooaWaaed. 
Damage by fire — continued, 

etruction of the chimney. Tho'^plaintiff had a right 
to assume that it was properly built. Badba 
Kibbuba V. O’Flahebty 

[3 B. Ii. B., A. C., 277: 12 W. B., 145 

XS 5 . Damage by storage of 

goods. — Warehouse. — Damage. — Suit for negli- 
gence . — Onus prohandi. — The plaintiff let to tha 
defendants a godown on an up}>er storey over his own 
godowii, for the puriwso of storing goods, the only 
stipulation in writing being that no combustible or 
hiizardoiiH goods should be stored there. The plaint 
alleged that the premises were taken by the defend* 
ants on the understanding that the defendants should 
use tho same in a teuant-liku manner, yet the defend* 
ants used them in an untenaiit-like manner, and load- 
etl an unreasonable and improper weight on the floor, 
whereby it broke through and damaged the plaintiff’s 
g(MHls below. Tho evidence showed that the godown 
had been used by former tenants for storing light 
goods, but, in addition to light goods, the defendants 
liad, at the time the floor broke, stored upon it several 
casks of white and red lead, and sonie cases containing 
tin plates. Tho evidence of professional witnesses 
showed that a warehouse floor ought to he able to 
bear li cwt. per sutHjrttcial foot, and there was evi- 
dence to show that the pressure on the portion of the 
floor which fell was, at tho time, 1 cwt. 1 qr. 6 lbs. 
The floor gave way in the j>art w'here the heavy goods 
wore stored, but there was nothing to show that they 
were improperly stored. Eviden(;e was given that it 
was not usual to store lie«.vy gooils on an upper floor, 
but that heavy goods were sometimes stored on upper 
floors. The evidence of the ]>rofessional witnesses 
was to the effect that the flewr was not a pixijier one 
upon which to store merchandise, hut that li cwt. 
was not a dangonms weight for a warehouse-floor to 
l)ear, and tliat no unprofessional iHjrson could have 
antici])uted danger from it in the present instance. 
There was also evidence! to show that the girders 
were not suflieient for the flexjr of an upper storey to 
be used as a godown. in a suit for damage sustained 
by the jiluintiff by reason of the breaking of the floor, 
— Held {per MacI'UEBkon, «/., and on apixial) that 
it lay u]H)T) tiu*. plaintiff to show that the defciutants 
liail acted in an improper and unt(!nant-Uke manner, 
and that he had failed to show that any improper 
or unreasoimble weight hail l>eeu placed by the de- 
fendants upon the floor, or sui'li as a tenant exor- 
cising ordinary caution might not have placed tliero. 
Koeolbb V. Yulb 

[6 B.D. B.,401: 14W.B., O.C..46 


12. DEDUCTIONS PROM RENT. 

136, — Bight to hajuts or remis- 

aionB of rent. — Discretion of landlord. — A ryot 
can have no claim in law to hajuts (or reinissiuns), 
which bt:ing ai'ts of grace on the j>art of tho landlord, 
rest solely on his discretion. Pabaollah Nashto 
V. NlTBOJiEEr CuUBnBB SUAHA . 15 W. B., 270 
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X87, Iilabillly for repairB.— Cew- 

Hruotion of lease. — Where certain premises were 
lot under an agrreoment in which the tenant cove* 
nantod as follows:****! will make the necessary re* 
pidrs to the buildings at my own cost; if by reason of 
my not so repairing, any injury occur to a building, 
or it become broken, I will rest-ore it it was held 
that it would not be a fair construction to hold that 
if, whilst the buildings were in good repair, and the 
tenant had done all the necessary repairs, they were 
blown down or injured by a cyclone, the liability to 
restore them should fall uj^ion the tenant. The agree- 
ment bound the tenant only to restore buildings, 
which it became necessary to restore in conseciuence 
of his not repairing them. Any loss occasioned by 
tlie natural operation of time ought to fall upon the 
landlord and not upon the tenant. Anund Moyeb 
Dossbb r. Baj Coom ab Boy . 23 W. B., 34 

188, jDeducHiih from 

rent. — In a suit for house-rent, the timant catinot Ih) 
allowed to sot-ofP a sum exptmdod by him in repairing 
the house without authority from the plaintiff. Zpm- 
XJSJiBUKNiSflA V. Gaybb . 6 W. B.» Civ. Bef., 26 

i. TAX. 

380, Liability for tax,— House 

built by tenant. — The owner of the land is not liable 
for the tax assessed on a house built upon the land by 
his tenant. Wooma Nundo Boy r. Bbowitb 

[6 W. B., Civ. Bef., 30 

16. ALTERATION OP CONDITIONS OP 
TENANCY. 

(o) POWEE TO ALTEB. 

340, - ■ " Mortgagee of tenant. — 

Change of nature of tenure toUhout authority from 
landlord. — When the conditions of a tenure have been 
settled by a compromise between the landlord and 
tenant, a substHiuent mortgagee lias no jmwer to 
change the conditions so as to bind the landlord un- 
less he has power expressly given him in that behalf, 
and the tenant is estoj^ped from denying the con- 
ditions. Hub PsBBUAn u. Oouit Nauain 

[1 Agra^ Bev., 60 

(6) Dinsioir or Tbnubb and Distbibutiok or 
Bbnt. 

141, Change in position of ten- 

ants and rent payable for each portion of 
land. — A landlord, who has let out land at a certain 
rent, payable in one sum for the whole, cannot, with- 
out the consent of the tenant, alter the position of 
the latter and say that in future so much shall bo 
payable in ro8iH>ct of one parcel only, and so much in 
respect of another. Kalbb Chundxb Aich «. Ram- 
0IJTTX Kub , . 26 W. B., 05 

342. Breaking up tenures with- 

out oonsent of tenants.'-Xia^f for rent,’-- 


LANDLOBB AJSTD TEJSSAmS—coniirned, 
16. ALTERATION OP CONDITIONS OP 
TENANCY — continued. 

(6) Division or Tbnubb and Distbibutiok 
OP Rent — continued. 

Breaking up tenures without consent 
of tenants — continued. 

Where tenants hold land by different agreements tho 
zemindar has no right without their consent to break 
up existing holdings and redistribute lands so as to 
alter tho extent and nature of the holdings. Ruheebc- 
UDDT AkUN t?. POOBNO OuUNDEB RoY CuOW- 
DHBBT 22 W. B., 336 

143. Splitting claim for rent.— 

Suit for rent under a lease of several estates where 
the rent is a lump sum. — Where the rent reserved by 
a lease of several estates is a lump sum, a claim to 
recover it under the lease cannot be split and appor- 
tioned. Oosman Khan v, Chowdhbt Sheobaj 
S iNon 6N. W., 42 

344. Division of holding by ten- 

ant, — Becognition of by landlord. — A zemindar 
may recognise the division of a holding either form- 
ally, by actually dividing it into parts, or impliedly, 
by receiving rent from parties holding se])arately, 
doMA Chubn Banebjeb V. Bajlucehbb Debia 

[26 W. B., 19 

145, , Consent of land- 

lord. — Act X of 18^9, s, 27. — Under section 27, Act 
X of 1859, no division of tenure or distribution of 
rtmt is valid or binding without the consent in writ- 
ing of the landlord. Upbndba Mohun Taodbe v. 
Tuanda Dabi . . 3 B. L. B., A. C., 349 

8. C. WooPENDBO Mohun Taooee u. Thanda 
Dosbia . , . 12 W, B„ 263 

Sadiian Chandra Bose v. Guru Charan Bose 

^ [8 B. Jj. B., 6, note ; 16 W. B„ 99 

146. — Acquiescence by 

landlord. — But where a zemindar himself put up a 
tenure for sale in separate lots, and took rents from 
two of the purchasers sctMirately, it was held that no 
written consent was necessary in order to his being 
hound to recognise tho partition. Nubo Kibiien 
MoOEBBJEB 9. 8BEEBAM KOY . 15 W. B., 265 

347. - - — Consent of land- 

lord. — Power to ootisent,— Farmer. — Held, by a ma- 
jority of the Court (dissent ieni-e Stehr, J.), that the 
farmer of a Government khas melial, as the party 
entitled to the rents, can accept a surrender of a 
tenure, and therefore is competent to assent to the 
division of a ryoti holding within his farm into 
several distinct and separate holdings. Hubbb Mo- 
EUN Mooebbjeb V. Goba Chand Mittbb 

[2W.B., AotX,25 

348, Agreements as tP division. 

— Act X of 1359, S.27. — Liability for rent. — The pro- 
vision of Act X of 1859, which requires that every 
agreement as to division or distribution of rent Hhoiild 
be in WTiting, applies only to division or distribution 
made aftor the Act came into operation. Allendeb 
e. Dwabbanaih Roy . . 16 W. B., 329 
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15. ALTERATION OP CONDITIONS OP 
TENANCY— 

[c) Change oe Cultivation and Natubb op Land. 

149 . Allowance of time for 

change of cultivation. — Irrigated and unirri- 
gated land. — Where a landlord claimed to revert to 
nanjai rates of rent (rent assessed on irrigfated land), 
on the ground that he had repaired a tank, which for 
years had been unrepaired, — Held that a reasonable 
time must be allowed to the tenant to prepare for 
change of cultivation. Lakshhanan Cubtti p, 
Kolahdaivelu Kudumban 

[I. L. R., 6 MacL, SU 

150. Changing the nature of 

the land. — Using land for brick-making. — Injuno^ 
tion. — Acquiescence of landlord. — In a suit for a 
perpetual injunction against the principal defendants 
to stop the business of brick-making carried on by 
them on lands which they had taken under tem- 
|K)rary leases from their co-defendants, who were 
holders of small jotes within the plaintiff’s zemin- 
dari, and to recover damages for alleged injury done 
to the lands, where the evidence showed such a 
continued use of the land for twenty-five years for 
the purpose of brick-making, as raised a strong pre- 
sum])tiou of acquiescence on the part of the landlord, 
and that so far from injuring the land, the defend- 
ants had plaix'd it in a better con lition than it had 
been in previously, — Held that no case had been 
made out for the issue of an injunction. Tabinee 
Chubn Bose v. Ramjee Pal . 23 W. R., 298 

151 . Changing nature of land. 

-^Right of tenant to change nature of land. — No 
tenant taking land is entitled, without some specific 
agreement on the subject, to change the nature of 
tliat land, or to make any permanent alteration in the 
state of the landlord’s projKjrty. If a person wishes 
to lease lands for the puriK>8e of making bricks, that 
should Ix! the subject of a special ligreemcnt betw<*t!n 
the parties, in the same w'ay as when ])arties take j 
lands for building purjmses. Anuhd Coomab Moo- 
BEBJEE v. Bisson atu Bansbj EE . 17W.R.,416 

(d) Digging Wells oe Tanks. 

152. Right to dig well,— Jfol;»rrori 

tenure. Holder of.—K mokurrari lyot may build a 
well on his land, or do anything that does not bo 
entirely destroy the land as to endanger the zemin- 
dar’s ground-rent. Dheput Singh ». Halal Khoo- 
BY Chowdhby • . W. R., 1864, 270 

168. — „ , — Right of tenant 

to dig well for use of himself and other residents in 
nillage. — A tenant with a right of occu{)ancy, who 
failed to show ithat he had a right, by custom or 
otherwise, to construct a well without his landlord’s 
permission, is not justified in constructing one, and 
thereby infringing his landlord’s rights, on the plea 
that he built it for the use of himself and the other 
residents of his village. Skineeb v. Mahtab 

[4N.W.,10O 


I LANDLORD AND T^SAWS^eonUfmed, 

16. ALTERATION OP CONDITIONS OP 
TENANCY— eoaftfiiMdC. 

(d) Digging Wells ob Tanks— eonffiHied, 

Right to dig well— 

154. Custom.-^Ath 

quiescence of zemindar. — Where a cultivator was in 
the habit of digging wells to irrigate his field, described 
as irrigated chobee, and from the practice which had 
arisen under the old proprietors the consent of the 
zemindar hiul not been thought necessary, — Held 
that the cultivator was entitled to insist on his old 
right until by a now contract th(j old terms of his 
holding were supersodod, Mahomed Fyzooddbbm 
o. iMBUT 8 Agra, 286 

156. Breach of covenant not 

to dig tank. — Suit hg zemindar. — For broach of a 
covenant by an ijardar not to excavate a tank on the 
lands leased to him, or, if so, to bo liable to eviotion 
by the zemindar, and to pay the cost of filling up 
the tank, no suit will lie at the instance of the 
zemindar for the recovery of a fractional portion of 
the lands covered by the lease, but the zemindar may 
declare the lease cancelled and rosuino the whole of 
the lands, or he may sue for cancellation of the lease, 
and he may also sue for damages occasioned by tbo 
excavation of the tank. Beeb Chundbb Manick 
u. Hossbin • . . . 17 W. B., 29 

159 , Digging well or planting 

trees without permission,— Per- 
feiture of lease as for breach of condition.-— Tho 
act of digging a well or planting trees may not 
necessarily iinjily or assert a proprietary right in the 
laud in which the well is dug or the trees are ])lant- 
cd, yet by the general law of the North-West 
Provinces a ryot, evtm having a right of occupancy, 
being prohibited from <loing certain acts, such as 
planting of trees or digging wells, without his land- 
lord’s consent, makes himself liable to ejectment, 
unless pnitected by local usages, from his holding, if 
he were to dig a well or plant trees without the 
landlord’s consent. Set.tiou G, Act X of 1859, which 
provides that a ryot who has held or cultivated tho 
land for more than twelve years acquires a right of 
occuyiancy in it so long as he nays rmt for tho same, 
must lie read consistently with clause 6, section 28 
of that enactment, which provides Unit a ryot is 
liable to ejectment from his holding for breach of 
contract, and not as imjiorti ng that a lyot having 
a right of occuyiancy, so long as he pays the rent 
claimable from him, is at lilKjrty to use and deal 
with tho land as he pleases. ^ The useful or benefi- 
cial nature of an act is not a justific^ktion of it if it 
be a broaidi of contract. A condition not expressly 
made between the parties to a contract, may never- 
theless be attached to such contract by custony. 
The general rule that a ryot is liable to ejectment 
on tho digging of a well vdthout the consent of tho 
zemindar, may bo varied by particular local usage 
or express contract. KoOKJ Behaby Patdck v, 
Shiva Balitk Sinoh 

[Agra, F. B., U9: SdL 1874,69 
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16. ALTERATION OP CONDITIONS OP 
T EN A N C Y — continued, 

{d) DiaoiNa Wbllb ob Tavilb— continued, 

157 , Rule prohibiting tenant 

from digging wells. — Forfeiture for breach of 
condition, — Liability to ejectment,— Any rule which 
prohibits a tenant from improving his holding is one 
which, on grounds of public policy. Courts are lx)und 
to restrain within its strictest limits. When a zemin* 
dar insists on his right to prohibit the construction 
of kutcha wells, he should be required to prove that 
tlie right claimed by him customarily exists on the 
estate. Forfeiture is not bound to be deemed the 
invariable }>enalt^ for breach of contract occasioued 
by the construction of a well. When such forfeiture 
is claimed, and the right to claim it is proved, the 
Court should consider whether an adequate remedy 
cannot be secured to the landlord without depriving 
the tenant of his whole interest in the holding ; and if 
it finds that such a remedy can be given, and that 
the tenant has not deliberately invaded his landlord’s 
rights, but, admitting his own jxisition as tenant, has 
iwked in what he believed to lie the exercise of a 
right, or in the honest belief that his act would not 
meet with objection on the part of the landlord, it 
should refuse in oust *he tenant, and leave the 
landlord to seek a remedy which would be more 
proportionate to the injury he has sustained, and 
amply relieve him from its effects. SiiEOCMUuy v. 
DUBBUNT 81N0H. UAMJtJTHUN HINOH t>. MkHDEB 

[8 N. W. 282 : Agra, F. B., Ed. 1874, 258 

158, Prohibition to excavation 

of t&XLk.,— Sub-tenant,— Ji reach of stipulation in 
lease. —Excavation of tank, — The plaintiff let a piece 
of laud to M.t and by the terms of the lease it was 
stipulated that the lessee should not excavate a tank 
on the land. M. suh-h^t the land to J. and N., who, 
in the course of tlieir occui)ation, excavated a consi- 
derable plot of ground. The plaintiff thereupon 
brought a suit against 3f., J., and N, to have the 
ground restored to its former i*ondition, or for dam- 
ages, The first Court gave a decree for the plain- 
tiff. The Judge was of opinion that J. and A., not 
being ])urties to the original lease, could not be made 
liable in the suit, and he dismissinl the suit as against 
them. The plaintiff appealed ninking J. and N. only 
resjHmdents. Held that J. and A. hod no right to 
use the land in contravention of the terms of the 
lease, and that if the plaintiff provwl that their acts 
were in breach of the stipulation in the lease to AT., 
lie was entitled to the assistance of the Court in get- 
ting the land restored as nearly as possible to its 
former c'onditioii. Monindbo Cuukdbb Siukab o, 
Mobbbbvudbbn Bibwab 

[U B. li. B., Ap., 40 : 20 W. B, 280 

(«) Ebbotxon 07 Buildings. 

158. Right to erect buildings,— 

Tenant of non-ayrieultural land. — Injunction to 
restrain erection. — Although where land is let for 
building pucka bouses upon it, or wboro the tenant 
with the knowledge of the landlord does in fact 
lay out iaige buuib upon the land in buildings or 


LANDLORD AND TENANT— ^oaftaifAl. 

16. ALTERATION OP CONDITIONS OP 
TENANCY — continued, 

(s) Ebbotiok op Buildings — continued. 
Bight to erect buildings— 
other substantial improvements, that fact, coupled 
with a long continued enjoyment of the property by 
the tenant or his predecessors in title, might justify 
a Court in presuming a permanent grant, esjieeially if 
the origin of the tenancy could not be ascertained ; 
et the mere circumstance of a tenant occupying 
uildings upon property will not justify such a pre- 
sumption, unless it can be shown that they were 
erected by him or bis predecessors, because a landlord 
might let property of that kind as agricultural land 
at will or from year to year. Prosunno Coomaree Ee- 
lea v. Rutton Bepary, J, L. if., 8 Calc., 696 : 1 C. 
L. R., 877, considered. Lai Sahoo v. Leo Narain 
Singh, /. X. if., 8 Calc., 781, distinguisluxl. Where 
land has, with the consent of the landlord, ceased to 
lie agricultural, and the tenant has since built a 
homestead or used part of it for tanks or gardens,, 
the nature of the tenure is not thereby changed, nor 
is the Umaiit thereby deprived of any right of oecu- 
jMiney which be might have acquired. See Nyamat- 
oollah Os/agarv. Gohind Charn Dutt, 6 W. Ji., Act 
X, 40. rHOSDNNO COOMAB CHATTEBJEB V. JaOUN 
Natm Baibab . . . 10 C. L. K., 25 

Reversing det.ision in Jaoganath Baibak t>. Pko- 
BONNO CoOMAB CUATTEllJBB . 9 C. L. B., 221 

160. - Erection of 

buildings by tenant-at-will or tenant from year to 
year .—Eeiermination of tenancy . — Notice to quit . — 
There is no law in this country which converts a 
bolding at will from year to year, or for a term of 
years, into a i)ennanent tenure, merely l)ecau8e the 
tenant, without any arrangement with his landlord, 
builds a dwelling-house ujkjh the land dcmisi'd. I’ro- 
BONNO COOMAEEK DeBIA V. KUTTEN BkPAEY 

[L L. R., 3 Calc., 696 ; 1 C. L. R., 677 

101, Grant of land, 

— Presumption as to nature of tenure. — Erection 
of buildings. — Bastu land. — Suit to evict. — Where 
it is conceded that lands were not let out for agri- 
cultural purposes, but that they had ai)pjire>itly Wen 
let out more than sixty years Wforc suit for huilditig 
pur}>o8C8, the defendant’s ancestors having erected 
thereon a house more than sixty years before suit, 
and having, with the defendants, resided there from 
first to last, the Court is at liberty to presume that 
the land was granted for building pur}K)8e8, and that 
the grant was of a ]xjrmanent character. Prosonno 
Coomar Chatierjee v. Jagan Nath Bytack, 10 C. L, , 
R., 25, followed. Prosunno Coomaree Dehea v. Rut- 
ton Bepary, J. L. R., S Calc,, 696. Qunoa Dhub 
Sbiedab 0. Ayixuddin Shah Biswas 

[I. L. B., 8 Oalo., 960 
S. C. Gotinda Chundba Sikdab v. Atinuddin 
Sha Biswas . . . 11 C. L. B., 281 

162. Occupancy of 

homestead land. — Tenancy, Determination of , — The 
mere record of the name of a tenant, who U fou^d 
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16. ALTERATION OP CONDITIONS OP 
TENANCY — oontinued. 

(e) EBBOTioy op Bfildings — continued . 

Bight to ereot buildings— con^iMued. 
in occupation of a particular piece of land, in settle* 
ment proceedings, and of the rent payable by him, 
does not invest him with any permanent title to hold 
it. Where an estate, at one time the projwrty of the 
Government, was as a khas mehal settled i^otwari 
for a period of thirty years from 1247, and where in 
such settlement A. was ri^corded as tenant of the 
land at a stated rent, — Held that the Court was not 
bound to presume that the origin of A*8 title was a 
grant to continue in j»crmanent possession. Pro- 
sunno Coomaree Dehea v. Rutlon JBepary, 1, L. S., 3 
Calc., 696 i and Addaito Charan Dey v. Peter Dae, 
13 B. L. R., 17, followed. Abut Saiioo r. I^an- 
DHOKB Pykuba I. li. B., 10 Cslo., 603 

163. Suit to compel tenants to 

clear lands of buildings and txeeB.— Currency 
of leaee. — Cause of action. — Certain landlords’ suits 
to compel their lessee’s tenants to clear certain lands 
of houses and trees, and to restrain them from build* 
ing or encroaching in future, wore held to be prema- 
ture while the lease was running j their cause of 
action as regards any erection or planting subsequent 
to the date of the lease not arising until the lease had 
expired. Lootp Ali v. Shib Dyal Singh 

[8 W. B., 612 

104 , — . Suit to eject tenant and 

remove buildings. — Unsubstantial or temporary 
building. — A claim to occupy a building cannot 1)0 
maintained on the ground of a previous tenant’s long 
occupancy of the land as against a landlord who has 
since the death of such tenant exercised rights of 
ownership over the land. A decree for the removal 
of a building u]K>n his land may l)c given to the 
owner, even though he has stood by and allowed the 
defendant to construct it, provided the building is 
not substantial and has not cost much and the matC' 
rials may be removetl without difficulty. SUPDUB 
Ali Khan v. Jbo Nabain Singh . 16 W. B., 161 

IG. TRANSPER BY LANDLORD. 

166. Assignee of lessor. — As- 

signee of right to recover rent. — Acquiescence of les- 
see. — Where a landlord assigns his right to another, 
his lessee cAimot put an end to the obligation to pay 
rent, if, after becoming aware of the arrangement, 
he made no objection. If the assignee dispossesses 
the lessee, he cannot sue the latter for rent. Goue 
Dyal Singh v. Ulbkel Hosbein . 14 W. B., 83 

100, — — Right to rent . — 

Attornment by lessee. — A party suetjeeding to the 
proprietary rights of a lessor and dispossessing the 
lessee cannot sue such lessee in the Collector’s Court 
for rent due from him as tenant, unless the latter 
has previously attorned to him. Ram Lall Mibsbb 
V. Chundbabullbb Dabeb . 13 W. B., 228 

107, . . — lAahility for 

rent to assignee of person admittedly in posses- 


liANDLOBD AND TENANT-eoiiftfi«sd. 

16. TRANSPER BY LANDLORD-eonfiausd. 

ABBignee of lesBor — continued, 
sion . — A party holding an assignment from the land- 
lord to recover rents from C., a registered tenant, 
liaving sued both C. and D. as co-tenants of the 
tenure, the suit against D. was dismissed by the 
lower Courts. Held that, as the assignment respected 
the rents of that tenure, and D. had admitted being 
in possession of the land, the suit ought to have been 
allowed to proceed against both. Dhoolbb Cuunh 
V. Rajboop Koobb . .16 W. B^ 107 

168. ■■■■ " Change in pro- 

prietary title of estate. — Right of putnidar to eject 
tenant . — A mere change in the proprietary title of on 
estate does not entitle a putnidar, who holds from 
the now proprietor, to eject a tenant who can prove a 
right of occupancy. Ram Quobb v. Radha Chubn 
Gangooly . . . . 16 W. B., 416 

169. ■■ ' — ■ ■ ■■ Transfer by 

landlord or person having right to receive rent . — 
Right of assignee to realise rent. — A., a zemindar, 
granted lands on kaul to B. B. assigned to C., but 
the lands Ijcing mostly in the hands of cultivators, 
C. only occupied those that had been in B.*s ^losses- 
sion. The kist fell into arrear, and A. attached pro- 
perty of C.*8. Notice of the attachment was given 
Wore, but the property was not seized till after the 
whole of the arrears claimed had be(M)mo duo. O. 
resisted A.*s claim on the ground, substantially, that 
the sum demanded included arrears which luul ac- 
crued on the lands not ociuipied by him. Held that 
as to the lands of which C. had obtained the actual 
possession there was such a privity between A. and 
C. as gave A. a right to realise the amount of kist 
outstanding in res])ect of those lands. Held, also, 
that this right was not affected by failure to prove 
the execution of a muchalka by C. to A., or by the 
omission to furnish C. with a list of the property 
attached. Kamala Nayak v. Ranga Rau 

[1 Mad.. 24 

170. Sale of zemin- 

dar* 8 rights. — Right of purchaser to rent . — If, when 
a judgment-dtjhtor’s rights and interests in property 
are sold the jjroperty is lawfully in the possession of 
tenants, the proper course is not to d:H]>uto tlioir law- 
ful possession and occupation, but to place the pur- 
cliascr in a condition to receive from them the rents 
in the place of the judgment-debtor. Unoovbnant- 
ED Skbviob Bank v. Palmer . 2 N, W., 466 

17L *■ ■" " " Purchaser of 

zemindari. Right of, to r«fn/.--Whero a party pur- 
chases another’s zernindari rights in an estate in 
which that other had created an uiider-tenure with a 
fixed rent, the circumstance tliat payment of rent ob 
account of such tenure was su8]>endud while the 
zemindari was in the hands of the former proprietor 
does not affect the rights of his successor, or the 
fixity of the rent. Guhahhub Lall v. Ram Juan 
Gunhxbbb . . . . 10 W. R.. 212 

172, ■ — ^ Position of tsn- 

ant-at-will paying rent mnd the purchaser . — Where 


5 D 
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16. TRANSFER BY LANDLORD— ocm^wMicrf. 
AsBlgnee of lessor — continued, 
a pArty occupies land within a zemindar! with the 
zemindar’s permission as a tcnant-at-will, on the 
terms of paying rent, a purchaser of the zemindar! has 
a right to treat him as his tenant unless the zemin- 
dar has transferred his righti — e.ff., by granting 
a putui for the land to a third party. In a suit by 
such purcliaser against such tenant* in which the 
third party intervened, the issue whether the zemin- 
dar transferred his rights to the plaintiff or had 
previously transferred them to the intervener was 
material. GOOBOO Pbobubbo Ba5EBJEE v. Sbb- 
OOPAL I^AL Chowdhbt , • 20 W, B., 09 

178. — ■ ■ ■■■' '■ ' '■ ' — ■ " ■ Purehater at 

naUfor arreart of revenue.-- Alteration in payment of 
rent. — Tlie purtdiasers of a zemindar’s right, by hav- 
ing their shares separately recorded in the Collector’s 
oiHce under Act XI of 1859, do not acquire any 
right to alter the position of tenants as regerd?; the 
manner in which rent is to he paid, so', long pb the 
latter hold over after the expiry of a settlement. 
Delauey V. Kopilooboeek • . 26 W. B., 85 

174, — — ■ Suit hy ®«r- 

ehaaer of moiety of talook for rent. — Where the plain- 
tiff, after purchasing ; -om 8. a moiety of a telook 
which had been previously let in ijara on a lump 
jumma to T., bn>uglit a suit under Act X of 1859 
against the lessee to recover that portion of tho 
whole rental proj)crly accruing on the talook pur- 
cliased, and the suit was dismissed on the ground that 
tho ijara kahuliat did not siwcify tho pro|)ortion of 
rent due upon tho talook, it was held in a suhseejuent 
suit hnmght against 8. and T., for a declaration of 
title and for rout from tho time of the purchase, that 
as tho lessee hatl no explicit notice of the punhase 
and no apportionment IiojI Iwen made with her consent 
of the n‘ut payable (»n the share sold, she would be 
justitiod in continuing to pay the rent as a whole to 
tfio original lessor. Tabamoeee Dosskb v, Buecua- 
EVE Bose . . . . 18 W. B., 508 

176. — — ■ Arrangement 

between landlord and tenant binding on purchaier.— 
A purchaser of land is bound by a contract between 
his vendor and a tenant, wliich is secured by the rent 
of the land remaining in the hands of such tenant, the 
contract being in the nature of an assignment of rent 
of tho property sold. OnoOBAHUE Singh v. Patoo 
Koobb 24W. B., 68 

176. I ■ I ■ .1 ■ Mortgagee after 

foreolomre and tenant of mortgagor. — A mortgagee 
who has foreclosed his mortgage is not entitled to 
Pent from a tenant of tho property from the date of 
the foreclosure, but from the date on which he has 
iwrfected his title and the tenant has notice of his 
having done so. Raisudhie Chowdhey e. Khodh 
Nbwaz Chowuhey . , 12 C. Ij. B., 479 

177, - JV’.-IT'. P. Pent 

Act, XI t of 1881 ^ 99. 7, 95 (/). — Defennination of 
rent by Revenue Court. — Suit for arreara of rent aa 
90 determined for period prior to auch deiermina’ 


liANBLOBl) Aim TEISAm—continmed. 

16. TRANSFER BY LANDLORD— eontiiwied. 
Assignee of lessor — continued, 
tion. — An application was made in the Revenue Court 
under section 95 (/) of the N,-W. P. Rent Act (XII 
of 1881) by the purchaser of proprietary rights in a 
mobal, for determination of the rent payable by his 
vendors, who had become, under section 7, bis ex- 
proprietary tenants in resiMjct of the land they had 
previously held as sir. The Revenue Court, by an 
order dated the 18th February 1884, fixed the rent 
at a particular sum payable annually, after making 
the deduction of four aunas in the nipee required by 
Bcctiou 7 of the Rent Act. In May 1884 the pur- 
chaser sued tho ex-proprietary tenants to recover 
from them arrears of rent at the sum so fixed, for a 
periwl of three years prior to the Revenue Court’s 
order. Meld, by tlie Full Bench, that the plaintiff 
was entitled to recover arrears of rent for the years 
in suit at the amount determined by tho Revenue 
Court’s order of the IHth February 1884, subject to 
any question of limitation that might arise. Maha- 
BEO Pbabad V. Mathvba . 1. li. B., 8 AIL, 188 

17. TRANSFER BY TENANT. 

178. — Right to 8ub*let— 

with permanent right of occupation, — A tenant who 
has a permanent right to the occupancy of laud 
subject to payment of fair and equitable rent has, as 
a matter of course, a right to sub-let the laud te tlie 
extent of his own interest therein. KuosHAii Maho- 
HED V, J OYEOODDBBE . . 12 W. B., 461 

179. ^ Limit of power., 

— Under-leaae apecifying no term. — A lessee cannot 
make an under-lease for a longer time than his own 
lease, nor is he the agent of the landlord so as to 
hind him by gmnting leases for any time ho may 
think fit. Where an under-lease specifies no term 
of tenancy, it cannot Ix) construed to have effect be- 
yond the interest of the grantor. Hubish Chuedee 
iiOY CUOWGHBY V. SBBE KALBE MoOKERJEE 

[22 W. B., 274 

180. Limit of power. 

—Mxpiration of primary leaae. — Held that no farmer 
can, during the term of his lease, create for himself 
a sub- tenure whieli is to endure after the lease expires, 
to the ])rejudice of the owner whose locum ienem ho 
is ; and that no occujiancy or jotedari rights, which 
relate to a sjx^cific extent of land, could be acquired 
ill resjxjct of an undivided share of an estate. 8 hoo- 
RUT 8O0EDEY DABBB V. (BiEEY) JaBDINE, SKIENEB, 

&Co 26W. B., 347 

18L Transfer of tenancy.— 

Yearly tenancy. — Conaent of landlord. — A yearly 
tenancy cannot bo transfer!^ without the lessor’s 
consent, and tho fact that the lessee has had enjoy- 
ment under the jwttah for a very long zpries of years 
d(x?8 not alter the character of the interest originally 
created by the |X)ttah. Lalljbe Sahoo v. Hhugwan 
Do83 8 W. B., 837 

182. ' Conaent of Ittnd- 

ford. — Furchaaer from tenant. — The purchaser of a 



( 3000 ) 


DIGEST OF CASES. 


( 3010 ) 


l.A]n>I«ORD ANJ> TS 2 KANT-~cofi<tiifi 0 (i, 

17. TRANSFER BY TENANT-coii^iMied. 
Transfer of tenancy — continued. 

ryoti tenure is bound to communicate with the 
semindar and obtain his consent to the transfer of 
the tenure; without this being done, a gomastah's 
receipts of rent are not binding on the zemindar. 
Buojohubbb Babiok V, Aka Golah Ali 

[ieW.B.,97 

18S. " Trantfer o/non- 

traneferahle tenure. — Hight qf ^rchaaer agaimt 
transferee of ryot . — Where proprietors purchased a 
tenant’s rights, and sued to eject one, who alleged 
that he held the pottah from the tenant, it was held 
that tlie tenant, being a simjilo ryot, without trans- 
ferable rights, could not give a third party any 
right of ]X)S8C88ion as against the proprietors of the 
estate, and that the lioider of the pottah from tlie 
tenant was a mere trespasser. Omab v. Abdool 
Guffoou . • • • *0 W. B., 425 

184. ■ ■■ ■■ " ■ Kurpha tenant. 

T^ransferahle tenures. — The jummai rights of a 
kurpha under-tenant are not transferable without the 
consent of the ryot-landlord. BonomalI Bajadub 
V. Kotlabh Chundbb Mojoomdab 

[l.l<.B,.4Calo., 185 

185. ■ '■■■*■ . Transfer by ten~ 

ant of mirasi rights. — Acknowledgment of trans- 
fer by landlord. — The right of transfer of mi- 
rasi rights, although by no means commonly enjoyed 
by tenants in those provinces, is nevertheless in some 

{ ilaces sanctioned by local usage. Where a person 
las made such a transfer without authority, it should 
nevertheless be enquired into whether or not the 
landlord has sanc.tiotied such transfer by accepting 
the assignee us tenant, and receipt of rent. Kookbya 
«. Dooboa Pbbshad . , . 2 N. W., 189 

186. — ■ Suit for rent of 

t*‘ansferable tenure. — Possession of holder. — The 
person into whoso hands a transferable tenure comes 
is Imnnd to pay rent to the landlord, unless kept out 
of |N)8Si*ssion and enjoyment by the fault of tho 
landlord, and the Lindlord’s right to claim rent from 
his tenant does not de|)end ujKm the fact of jkishos- 
sion by the tenant. Gobimd Cuukder Cuunpeu 
r. Kbisto Kanto Dutt • • 14 W. R., 278 

187. Liahility for 

rent. — Party in possession. — A landlord seeking to 
recover rent is not bound to proceed against any 
person who may have any latent bencticial right 
to the tenure in respect of which tho rent has fallen 
due, but against that jicrson only who may be found in 
pfjsscssion thereof with a legal right. Tijx)OK Chuit- 
DBB CUUOSJBBBUTTY V. GodBMOKBB . 2 HUiy, 864 

188. Liahility for 

rent. — Registered tenant. — When arrears of rent be- 
come due, a zemindar is not bound to look beyond his 
book for the party liable, except when he has recog- 
nised other persons as his tenants either l>y receipt 
of rent or in other ways. Anund Moybk Dassbb v. 
Mohindbo Nabain Dass . . 15 W. B.,‘264 
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17. TRANSFER BY TENANT— co»<tiM*ad. 

Transfer of tenancy — continued. 

189. — Suit for rent 

against person in possession though unregistered. — 
An action for rent does not lie against a person said 
or shown to bo in possession of a tenure which is 
written in tho books of the zemindar iii the name of 
a different person, unless there is a contract for 
rent, express or implied. iEshak Chttkdbb QHOSBAlt 
o. Bubno Hoybb Dosbbb . . 16 W. B.» 283 

190. ■ "" ■■■ ■' ' ■ 1 .— .■I. LiahiUty for 

rent , — Unregistered transfer . — Where there ha|i b^n 
neither an entry of the transfer of the holding in the 
sorishta of the zemindar, nor anything in the way of 
acceptanco or recognition by the zemindar of the 
transferee as his tenant, tho original tenants are not 
exempted from their responsibility to i)ay the rent. 
Notkb Roy v. Mbajan . . 20 W. B.« 448 

SUBOOP CuUKDBB MiTTBB U. DhoNAYB BiSWAB 

[28 W. R., 108 

191. Transfer of 

ryoti jote . — Unregistered occupier. — Person in pos^ 
session . — In tho case of transfer of a more ryot’s 
jote, the person in possession is liable for tho rout, 
whether ho is registered or not. Gdnga Ram Siboab 
e. Bibbsbub Banbbjbb . 6 W. B., Act X, 82 

Misslbbaok t). Luouhbb Nabain 

[17 W. B., 504 

192. . . 1 — .1 Suit for rent , — 

Possession . — Registration of tenants . — A suit for rent 
against several parties is maintainable against such of 
them as are shown to be in possession as tenants, 
w'betlier they are registered or not. Jbbabutoonibsa 
Khanum V. Ram Cuunbbb Doss 

[6W. B., AotX,86 

198. i ■ ■■ Non’-regis* 

tration of transfer . — When a tenure is^pot transfer- 
able, and no transfer has been consented to or adopted 
by tho zemindar, the zemindar is entitled to treat the 
ill coming ryot as a trespasMer, and to evict him even 
in the middle of the year. But when a tenure is trans- 
ferable, the mere absence of registration, or of acknow- 
letlgmcnt of the zemindar’s right by the ryot, will 
not make tho ryot such a trespasser as to justify tho 
zemindar in evicting him ii» the middle of the year. 
HuBBO MoiiUN Mookebjbb V. Chintamonbb Hoy 
[ 2 W. B., Aot 19 

194. . 1 — Non^registraiion 

of transfer. — Non-registration in the zemindar’s 
serisliiu docs not invalidate the sale of a tenure. 
BbABUT Roy V. GANOANABAIN AlOHAPtTTTBB 

[14 W. B., 211 

196. — -- " ■ Unregistered 

transferee , — The unregistered transferee of a trans- 
ferabhi tenure cannot lie treated by the zemindar as a 
trespasser, but, as against tho zemindar who has evict- 
ed him, has a right to lie restored to possession. 
Nobbbn Kibbbr Mookbbjbb V. Shib Pxbbrad 
Fattuck: 8 W. B.* 96 

Upheld on review , . .9 W. B., 161 

6d2 
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LANBLOHD AND TENANT— cofiWwttfd. 
17. TRANSFER BY TENANT— cow^iiwfci. 

Transfer of tenancy — continued, 

VnregUiered 

franeferee.—Per Kbmp, J:— On the death of a regis- 
ter^ putnidar, a zemindar is not bound to recognise 
any one as his tenant without registration in his 
■emhta ; nor is he prevented from putting in a seza- 
wal to collect the rents until a declaration of the 
rights of the deceased putnidar’s heirs. Ram 
Chubn Bandopadhya V, Dbopo Motbk Dossbb 

[17 W. B.,122 

197. — - Aclenowledg^ 

ment of tenancg.-^Non-regUtration and mutation of 
uames. — A zemindar is hound to sue the actual ten- 
ant, when known to him, though the tenant’s name 
has not been registered in his scrishta. There can he 
a legal and valid recognition by a landlord of the 
vendee of a saleable under-tenure as tenant, notwith- 
standing that no mutation of names has taken p^ace 
in his books. Mbah Jan «. Kubbunamayi ^>bbi 

[8B.I..R.,1 

198. Act X of 1859, 

s. S^.^^Ditieion of rent or tenure, — The lessor is not 
bound to recognise the title of any one except 
the jierson with whom ho deals, whatever that title 
may be as botw<3en ihe '■ «»8ee and the nioinbcrs of his 
family. Upjbndiia Mouun Taoobb v. Thanda Dasi 

[3 B, L. B.» A. C., 849 

S. C. WOOPKNDRO MomJN Tagorb V, Thanda 
Dossia , . , 12 W. B., 263 

Saduan Chandra Bose v. Guru Charan Bose 

[8 B. L. B., 6, note : 16 W. B., 99 

199. Liahility for 

rent. — Mortgagee in poeseteion. — Transfer of Pro- 
j^erty Act {IV of 1882), ss. 65, 76 . — Where the sub- 
ject of a mortgage is huischold jirojierty, and the mort- 
gagee is put into possession utuler circumstances which 
amount to an assignment or transfer of tlic leaseliold 
interest, the mortgagee becouu's liable, as a rule, 
to pay the rent ; but when^ the mortgjigee is in pos- 
session and his name is registered in tlie landlord’s 
liooks as the tenant, there can be no doubt as to his 
being liable for the rent. K ANN YE Ball Sett v. 
Nistobiny Dobbbb . 1. L. B., 10 Calc., 448 

200. Purchaser of 

khas mehal. — Registration of tenures. — The purchaser 
of a Government khas mehal is not bound by the 
transfer of the rights of any of the original tenants, 
which have never been registered or recognised by 
himself or by Government ; but can sue the original 
tenants for their arrears of rent. Hubo Mohun 
Mookbbjsb V. Ram Coomab Mittkr 

[IW.B.,225 

It is otherwise if they are registered. Hvbo- 
MOHVN Mooybbjeb V, GoLUOs; Mundul 

[1 W. R., 861 

SuTTO Churn Ghobal v. Obhot Nund Dobs 

[2 W. R., Act X, 81 

201. — JPailure to o6- 

fata registry of name,— Purchaser, Position of.— 


DANDliOBD AND TENANT-coafiaW. 

17. TRANSFER BY TENANT— ooaftaacd. 

Transfer of tenancy — continued. 

Where the purchaser of a putni talook fails to ob- 
tain registry of his name in the zemindar’s books, a 
third party who claims to derive his title from the 
purchaser’s vendor has no right on the ground of 
such failure to treat the purchaser as his ten^jit. 
Ram Nabain Dobs v. Twbedib . 12 W. B., 161 

202. Right of pur- 

chaser. — Under-lessees. — A. agreed to take at a sti- 
pulated rent a portion of the property leased to JB. 
for the remainder of £,*s lease. Almost immediate- 
ly after, B. surrendered his lease to the landlord {8.), 
who gave a fresh lease to R., to whom ho afterwards 
sold all his rights. A. continued in occupation some 
time, and on relinquishing was sued for rent at the 
stipulated rates. A. deniSl liability, alleging that he 
had made no agreement with R., but, from the time of 
R.*s purchase, had held under him as a tenant-at-will. 
Meld that A. wjis bound, under the terms of his con- 
tract, to pay the rent for as many years as the lease 
had to run to his lessor, or to the person who repre- 
sented his lessor. Rubhton v. Atkinson 

[U W. B.,486 

208. M , - lA ability for 

rent accruing before tenants possession, — Liahility 
of transferee of lease for rent. — Except under special 
circumstances, which the plaintiff must prove, a 
tenant-defendant cannot bo held liable for the rent 
which has accrued due prior to his taking )X>SBCS8ion. 
Hence if A. leases land to B., who transfers the 
lease to C., and C. mortgages to D., who afterwards 
forecloses his mortgHgc and takes possession of the 
demised premises, I), cannot lie held liable for any 
rent which has accrued due prior to his taking posses- 
sion. Macnaohtbn V. Lalla Mewa Lall 

[8 C. li. B., 286 

204. ■■■ ■ Non-registra- 

tion of tenure. — Recognition of transfer of tenure . — 
A putnidar is not bound to recognise any purchaser 
by private sale as his dur-pninidar until ho registers 
his name in the zemindar’s scrishta. and any proceed- 
ing held against the old dur-putnidar for the recovery 
of arrears of rent without making the purchaser 
a party to it is jxjrfectly legal. Bissomoybb Dosses 
tj. Mackintosh . . . .2 Hay, 14 

206. Transfer of 

permanent hereditable tenure. — Forfeiture. — Sur- 
barakari tenure. — A zemindar is not l^und to recog- 
nise the transfer of a pennanent hereditable tenure 
effected without his consent, and cannot be compelled 
to register such transfer in his scrishta; hut the fact 
of such improper transfer does not deprive the old 
surbarakar of his rights, or entitle the zemindar 
to get khas possession. Kashbbnath Puneb v, 
Lukhmonbb Pebbuad Patnaik . 19 W. R., 99 

t 

206. — " '■■■■ Transfer defeat- 

ing right of re-entry. — Even where a lessee’s interest 
is transferable, the landlord is not obliged to recog- 
nise a transfer, if the effect of so doing would be to 
defeat his owm right of re-entry. Nund Kishobb 
Singh v. Ibmed Kooeb . 20 W. B., 188 
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IjA10)I«ORD AISTD TSSNANT — eoniinued, 
17. TRANSFER BY TENANT— oon^tfitted. 

Transfer of tenancy— con^tuMei. 

207. Liability for 

rent — Registration of tenant — Transfer without 
landlord* s knowledge. — Whore a landlord registers a 
new tenant with his express or implied consent in the 
place of the old tenant, the now tenant becomes for 
the future as much personally liable for the rent as 
the old tenant was; and this personal liability 
continues, notwithstanding a fresh transfer or devo- 
lution of the tenure, unless proper stops are taken to 
apprise the landlonl of the change, and to have it 
registered in his serishta. Dwab£A Nath Mittbe 
r. Nobongo Munjobi Dassi . 7 C. Ii. R.» 283 

208. ■ ■■■' Acknowledge 

meat of tenancy. — Registration of transfer. — Deposit 
of rent. — The mere deposit of rent in the Collector's 
office by the purchaser of an under-tenure in his own 
name and that of the registered tenant, is not suffi- 
cient notice to the zemindar of such purchase ; nor is 
the more acceptance by the zemindar of rent so paid 
an acknowledgment on his part of the purchaser as 
his under-tenant, but it is otherwise when there is 
acceptance with notice, notwithstanding that the 
transfer has not been registered. Mbittxtnjaya 
SlBCAB V. Qofal Chandba Siuoab 

[2 a Ii. R.» A. C., 181 

S. C. Mibtunjoy Siboab v, Gopal Chunseb 
SiBCAB . . . . 10 W. R., 466 

209. ■■ — - — Transfer by rs- 

gistered tenant — Sale in execution of decree. — JKs- 
ceipt of rent — Acknowledgment of tenancy, — Bengal 
Act VIII of 1865, 8, 16, — The plaintiffs wore share- 
holders with one B. in a tenure, of which B, was the 
registered tenant, but of which he Imd assigned part 
to the plaintiffs without the consent of the zemindar. 
In execution of a decree against B. for arrears of 
rent, the plaintiffs* -portion was sold, and purchased 
by the defendant. In a suit by the plaintiffs to set 
aside the sale, and recover their property, — Held, 
they were pecuniarily liable for the rent with B., 
unless the zemindar had made a separate agreement 
with them ; that the whole tenure was rightly seized 
and sold in execution of the decree; and that the 
taking of the rent from them by the zemindar was 
no such recognition as to bind him, or create a valid 
incumbrance under section 16, Bengal Act VIIl of 
1865. Sbinath Ciiuckebdutty v, Sbimanto 
Lashbab . 8 R L. R., 240, note ; 10 W. R., 467 

210. — ■ - Without consent 

of semindar, — Right of temindar to sell tenure for 
arrears of rent, — Recognition of transferee. — A 
tenant cannot, by merely alienating his tenure, 
deprive the zemindar of the right which he woujd 
otherwise have to sell it in execution of a decree for 
arrears of rent. A zemindar can sell the tenure in 
the hands of the transferee, not being one of the 
judgment-debtors, if he does so wiUi reasonable 
promptness : provided he has not done anything to 
recognise the transfer. Where a zemindar makes a 
transferee a part^ to a suit for rent and accepts a 
decree against him jointly with other persons, he 
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Transfer of tenancy— ooft/fwiMd. 

must be held to have recognised the transferee as a 
tenant, although the latter's name may not have been 
entered as such in the zemindar's book. Rajc Kishobb 
Aohabjxb Chowpuby V, Kbishno Monxb Dxbia 

[28 W. R, 106 

211. Liability for 

rent — Non-registration of tenure, — A,, the lessee of 
a transferable tenure, transferred his interest to R, 
but after the transfer the name of A. remained 
as regii^red tenant. Subsequently the zemindar 
brought a suit against A, for arrears of rent which 
accrued due partly before and partly after the pur- 
chase, and obtained a decree for the sale of the 
tenure. Held that the decree might bo executed 
against the tenure, though the latter was in B*s pos- 
session before it was passed, it not appearing that 
the zemindar had knowledge of the transfer before 
the date of the decree. WooMA Chubn Chattebjbb 
c. Kadambini Dabbb . . 8 C. L. R., 146 

See Nobin Chundbb Sen Chowdhby v. Nobin 
Chundbb Chuokbbbutty . 22 W. R., 46 

212. ■ Bosxtion of 

purchaser, — Act X of 185$, s, 21. — A decree against 
a vendor obtained before a Collector cancelling a 
pottah of a jote which has been sold, is not bind- 
ing on the purchaser of the jote if the purchase was 
m^e before the transfer of the tenure to him took 
place. The purchaser having entered into jiosBossion 
became a ** ryot holding under a pottah, the term of 
which hod not expired," within section 21, Act X of 
1859, and therefore could not bo ejected otherwise 
than in execution of a decree made in a suit against 
himself. Lalueb Sahoo v. Bhugwan Dobs 

[8 W. 887 

213, — .. fQf, rent, 

— Liability of tenure for rent, — Rent due by for^ 
mer tenant. — A decree for rent obtained by a land- 
lord against his registered tenant renders the tenure 
coii)])risod in the decree liable for sale, although such 
tenure may Imve ]:)a8Hed into other hands than those 
of the judgment-debtor. The landlord's remedy is, 
however, in such case, strictly confined to the sale of 
such tenure under his decree. He cannot make a 
tenant i>er8onally liable for rent which accrued due 
before such tenant became the owner of the tenure. 
The remedies which are provided by the Rent Law 
for enforcing the payment of rc'ut by sale of the ten- 
ure or by distress arc remedies in rem. The per- 
sonal liability of one tenant cannot be transferred to 
another. Rash Bkhaby Bundopadhya «. Peaby 
Mohun Mookebjeb . . I. L. R., 4 Calo., 846 

[8 O. L. R„ U6 

18. ACCRETION TO TENURE. 

214 , Right to inerement to 

tenure.— The law gives an inerement to a tenant 
or under-tenant in possession, without reference to 
the nature of his title. Nabain Dobs Bkpaby v, 
SooBUL Bepaby . . , .1 W. R., 118 
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XJkKDliOBD Ain> VinSlAISrS—eontiniud. 

18. ACCRETION TO TENURE— 

Bight to Increment to tenure— oo»<tniM<I. 

fil6. — Tenant-at‘WilL 

A tonant-atrwill is entitled to occupy an accretion 
to hid holding so long as he retains possession of his 
original holding. BHuaABUT Pbabad Singh v. 
PuBG Buai Sing • • . 8 B. Ii. B., 78 

[S. 16 W. B., 95 

Contra^ Finlat, Mttib Co., v. Qopbb Krtsto 
OossAMBJs . . • . 24 W. B., 494 

210, Bight to pottah from the 

aemlndar for accreted land. — Jote paying 
rent to Government, — In case of an accretion to 
land by alluvion, the ryot is not entitled to a pottah 
from the zemindar in respect of the accretion, if it is 
an accretion to a jote the rent of which is payable 
to Governinont. Camfbbll v, Kish bn Diitjn Au- 
ninoABBB , . Marsh., 67 : 1 Hay, 283 

KiSHBN DhITN AtTDHTOABBB V, CaKFBELIi 

[W. B., P. B., 22 : 1 Ind. Jur., 0. 8., 79 

217. Terms of holding accreted 

lands. — Heng^ Reg, XI of 1825 , — Aesesement of 
accreted lands , — Lands accreting to a tenure arc, 
under liogulation XI of 1825, to be held under the 
rates and on the conditions imposed uj)on the ori- 
ginal tenure itself. Mahomed Wassil v. Zudb- 
KHA Khatoon « • • ,2 Hay, 516 

218. ■ Beng, Reg, XI 

of 1825, e* 4, cl, 1, — B'eld that, under section 4, 
clause 1, Regulation XI of 1825, tenants have a 
right to the land accreted to their holding; and if 
the tenant has acquired a right of occupancy in his 
original holding he would enjoy a similar right in 
the alluvial land, although he may not establish that 
he has held such alluvial land for twelve years. 
OoDiT Rai 0. Kamgobind Singh 

[2 Agra, Ft II, 206 

219. ■ Zand accreted 

to maafee tenure, — Beng, Reg, XI of 1825, e. 4, cl. 
1 , — Where alluvial land has bmn formed in front of 
and contiguous to an old maafee which had been re- 
sumed and settled with the maofeedars , — Held that, 
in the absence of any custom to the contrary, the 1st 
clause of section A, Regulation XI of 1825, applies, 
and the portion so thrown up in front of the maafee 
becomes an increment to the holding of ex-maafee- 
dars. FuEL-ooD-DEElr v. Imtebae-oon-Nissa 

[8 A^a, 152 

220. — " ■ Where lands 

become annexed to a jote by gradual accretion within 
the meaning of section 4, Regulation XI of 1825, 
the jotodar is entitled to hold them on the same 
principle and under the same legal conditions as he 
holds the parent estate. QoBlND Monbe Dbbia v. 
Ding Bundhoo Shaha . . 15 W. B., 87 

221. Beng, Beg, XI 

of 1825, #. 4, el. J.— Clause 1, section 4, Regula- 
tion XI of 1825, refers only to under-tenants inter- 
mediate between the zeminaar and the ryot, and to 
khoodkasht or other ryots who possess some periua* 


ANI> TENAKT--coN/*iiifed. 

18. ACCRETION TO TENURE— 

Terms of holding accreted lands— cosft- 

nued, 

nent interest In their lands, and not to tenants from 
year to year. Zuheeboodeen Faikab v. Campbell 

[4 W. B., 67 

222. ■ , - . Beng, Reg. 

XI of 1825, 9. 4, el. 1 , — Clause 1, section 4, Regula- 
tion XI of 1825, prc8Ci*ibeB that the right to the 
occupancy of accreted land is with the owner of the 
parent mehal or subordinate tenure, as the case may 
be. But so far from saying that it is revenue or 
rent free, or that the original revenue or rent assess- 
ment covers the demand both for the original estate 
or original subordinate tenure and for the accreted 
land, the very reverse is contemplated by the sec* 
tion, which provides for payment of revenue or rent, 
if payable under law or usage. Accreted lands, 
wlien liable to enhancement at the ordinaiy neigh- 
bouring rates, are entitled to a deduction of 10 per 
cent, for collection charges, and 10 per cent, for 
talookdari profits. Juggut Chunder Dt7TT v, Pa- 
NIOTT • . • . 6 w. B., Act X, 48 

228. ^ — Accretion to Btimma ten- 

ure. — Beng. Reg. XI of 1825. — Clause 1, section 4, 
Regulation XI of 1826, and section 22, Act X of 
1859, will not allow ar suit for the assessment of lands 
accreted to a zimma tenure ; and holders like the 
ziinmodar, in a case of this nature, are not liable 
under section 16, Act X of 1859, for additional rent 
for chur land, until they arc shown by the zemindar 
to be holders of tenures subsetiuent to the Decennial 
Settlement not having a fixed jumma, and then only 
liable for the talookdari rates paid by others of the 
same class for similar lands. Panioit v. Jhggft 
C^UNDBB Durr . . .9 W. B., 879 

224, Accretion to holding of 

mirasi Jotedar. — Right of occupancy.-^A 
mirasi jotedar with a right of occupancy has a 
right to lands which accrete to his jote, and the 
zemindar cannot take them away and settle them 
with other parties. Attimoollah v. Sahbboollah 

[15 W. B., 149 

225. - — - Bent of accreted land.— 

Beng, Reg* XI of 1825, a, 4, cl. 1, — Liahility to in- 
creased rent, — When the area of land held by a 
tenant under a permanent tenure has been increased 
by accretion the tenant becomes subject to pay an 
increased rent on account of the land gained by 
accretion on the conditions laid down in Regulation XI 
of 1825, section 4, clause 1. Ramntbhee Manjib v. 
Parbvtty Dassbe . I. Ii. H., 5 Cala, 828 

S. C. SnOBOSBOTI DoSSSB V. PaRBFTTI DofiBBB 

[6 C. 1.. B., 862 

BBOJENDBA CoOMAB BhoOMICE V. WOOPBNDBA 

Nabain Singh . I. li. B., 8 Calc., 706 

See Bakranath Mandal v. Binodb Ram Sbin 

[1 B. Ii B., F, H, 25: 10 W. B., F. H, 88 

HUBBOSOOimBBEE DOSSEB V. QOPI SOONDBREB 

Dosseb *. . . . 10 C. li. B., 659 



( 8017 ) 


DIGEST OF CASES. 


( 8018 ) 


LAN JUliORD AND TENANT — continued, 
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226. Lessee under Gk>vern- 

TXiejjX,’^ Right of lessee to accretions to his tenure , — 
The lessee of a moui^h ordinarily being in tlie position 
of zemindars, a lessee holding lands from Government* 
in the absence of any stipulation in his lease to the 
contrary, is entitled to the benefit of all accretions 
formed upon such lands during the term of his hold- 
ing and may sue the occupants for a fair and equit- 
able rent. Mutuea Kant Shaua v. Mb a j an Mun- 
VUL 6 C. L. B., 192 

227. Land in excess of teniire. — 

Accretions to parent tenure , — Hate of rent . — Beng, 
Reg. XI of 1^5, s. 4, cl. 1 , — In a suit for arrears 
of rent, it appeared that tlie defendant had, in 1200 
(1858), ex(jcuted a kabuliat, in which the boundaries 
of the land were given and the rate of rent fixed, 
and which providoil that the land might be measured 
after 1201 (1854). In 1281 (1874), a measurement 
was made, and it was found that some land had 
accrett‘d ; and the jdaintiff now sued for rent for the 
accreted land, at rates varying with its nature and 
quality. Held that the accreted land should be 
governed by the terms and conditions applicable to 
the parent tenure, and that the same rent was pay- 
able for it as for the land inclutled in the kabuliat. 
The meaning of Regulation XI of 1825, section 4, 
clause 1, is, that the incidents of the original tenure 
attach to the increment. Golam Ali v. Kali 
Kuishna Thakub 

[I. L. B., 7 Calc., 479 : 8 O. L. B., 617 

228. Submergence of 

occupancy -tenants land. — Diluvion. — Liability for 
rent, — Resumption by landholder. — Custom. — Act 
XII oflSSl (N.- JF, >. Rent Act), ss. 18, 31, 34 (b), 
35 (a). — A landholder, — alleging that by local custom 
when land was submerged, and the tenant ceased to 
pay rent for the same, his right to it abated, and 
when the laud reap{)eared the landholder was en- 
titled to possession thereof ; that certain land belong- 
ing to him had been submerged and the occupancy- 
tenant thereof had ceased to pay rent for it; and 
that such land had reappeared and had come into 
bis possession under such custom, — sued such tenant 
in the Civil Court for a declaration of his right to the 
]X)ssession of it. Seld that, inasmuch as sections 18 
and 31 of the N.-W. P. !^nt Act, 1881, showed 
that notwithstanding the submergence of the land 
the tenancy still subsisted, and as the tenant could 
not lose his right to the land except by relinquish- 
ment or ejectment under the provisions of that 
Act, and as the custom set up by the landholder 
was opposed to the provisions of section 34 (b) of 
that Act, the suit was not maintainable. Kitpil 
Rai V. Ralha Pbosad Sinqh 

[I.L.B.,6A1L,260 

229. Suit for in- 

creased rent for lands found in excess on measure- 
ment. — In a suit to recover a kabuliat at enhanced 
rates for excess lands, where defendant filed a pottah 
on which were endorsed the numbers of certain 
daghs of a measurement made by the zemindar, and 
composing a mokurrari tenure, and also ideadcd 


LANDLOBD AND TmSIAJSIT^contiHUod, 

18. ACCRETION TO TENURE— coiififiaed. 

Land in excess of tenure — continued, 
that part of the excess land was lakhiraj, it was held, 
in regard to the land claimed as lakhiraj> that plain- 
tiff’s remedy lay in a suit for resumption and assess- 
ment ; and with regard to the land covered by the 
pottah, tliat defendant was entitled to hold the 
whole of the lands comprised within the daghs, not- 
withstanding that a recent measurement showed a 
greater extent of area than had been formally as- 
certained. Mobbb Uuddin Jowadab t>, Sandbs 

[12 W. B., 489 

Babhuu Bbbbeb V, Bibbonath Siboab 

[0 W. B., Act X, 67 

David e. Ram Dhun Chattrrjkb 

[6 W. B., Act X, 07 

Rajhohun Mittbb V, Qookoo Chubn Avcif 

[0 W. B., Act X, 100 

230. Land held in excess of 

tenure. — Mirasi istemrari pottah. — Right to 
enhance rent, — Where a mirasi istemrari pottah 
had Iwjcn granted by a putnidar whose putni Imd 
been created while the mehal was under temporary 
Botiloment, and who hod to pay a higher rent to the 
zemindar when the latter obtained a ]>ermaucnt 
settlement from Government at a liigher juiniua, 
it was held that the fact of the putnidar liaviug to 
])ay a higher rent to the su|>orior holder did not, 
under the circumstancos, warrant his raising his 
lessee’s rent. Where a putnidar sued for enhance- 
ment of rent on the foregoing ground, he was held 
not to bo entitled to a decree for cnhancf3ment of 
excess land in defendant’s possession, or to treat him 
os a trespasser in resiwct of such excess, Binodb 
Bbhabbb Roy v, Massbyk • • 16 W. B., 494 

231. - Rate of rent 

assessable for, — In res[)cct to excess area it was held 
(Pheab, J.) that plaintiff was entitled to a fair and 
equittiblc rate ; (Baylby, J.), that excess land should, 
as a j>art of the same lease, bo liable to the same 
terms as the other land originally given under it. 
Golam Ali v, Gopal Lall Taoobb . 9 W. B., 06 

232. — Suit for rent, — 

"Encroachment. — A., the holder of an independent 
istemrari tenure lying in B.*s zcmludari, let it to C., 
who, under cover of his lease, encroached ujK)n the 
zemindari lands. Held that there was no implied 
contract of tenancy between C. and B., and B, could 
not sue C. for rents on account of the excess lands. 
Jaynauayan Sinou V, Matilal Jha 

[1B.L.B., A.C., 21 

283. Encroachment 

by tenant. Presumption of English law as to.-^ 
The presumption of English law as to eiicroach- 
incnis made by a tenant during his tenancy ujH)n 
the adjoining lands of his landlord is that the lands 
so encroached u)>on are added to the tenure and 
form part thereof for the benefit of the tenant, 
so long as the original holding continues, and 
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afterwards for the benefit of the landlord, unless 
it clearly appeared by some act done at the time 
that the tenant made the encroachment for his 
own benefit. Where lands encroached upon have been 
added to the tenure, the tenant, if his tenancy is 
permanent, or ho has a right of occupancy, cannot 
bo ejected from them while the tenure lasts ; but 
when rent is readjusted, these lands may be brought 
into the calculation. Gooboo Dobs Hoy v. Issvb 
Chundbb Boss . • .22 W. 246 

284. — L andlord's right, 

— Encroachment acquieeced in by landlord, — If a 
tenant during his tenancy encroaches upon the land 
of a third person, and uolds it with his own tenure 
until the expiration of the tenancy, he is considered 
to have made the encroachment not for his own 
benefit, but for that of his landlord ; and if he has 
acquired a title against the third person by adverse 
possessionj he has acquired it for his landlord and 
not for himself. Nuddyabchand Shaha v, Mbajak 
[LL. B.»10 0alo.,820 

* 236, Tenant brings 

ing jungle land into cuUication. — Assesement of rent, 
— Improvements by ter jnt, — A ryot who brings juuglo 
laud into cultivation is liable, after a reasonable 
period, to pay the full j^ergunnah rates of cultivated 
land. A ryot who does more than bring unculti- 
vated land into cultivation, — i.e., converts, by moans 
of special works and special labour, unculturablo 
into culturablo land, — is entitled to hold at excep- 
tionally low rates. Chowdhby Khan v. Goub 
Jana • • • .2 W • B.^ Aiot 40 

19. RIGHT TO CROPS. 

286. Bight to crops on death of 

occupancy ryot. — Legal representatives. Right of, 
against zemindar . — A zemindar cannot lay claim to 
the croj)s on the groimd at tin; ryot’s death, even 
Bupiiosing that the occui>ancy right lapsed in his 
favour, as it forms a part of the property belonging 
to the deceased, and passes to his legal represent- 
atives. Doobqa Pbbbhad «. Doochue Pebbhab 

[32 Agra, 188 

287. Bight to crops when 

stored. — Rhag-jote tenure. — When lauds are held 
under a bhag-jotc tenure, and the tenants are bound 
by agroimicnt to cut and store the crops on their 
landlord’s chuck, where it is afterwards to be di- 
vided, the dominion over the crops till division is in 
the landlord. Hohro Nabain v. Shoodha Kbisto 
Bbbau . I. L. B., 4 Calc., 890 : 4 C. Xi. B., 32 

288. Standing oropB,— Effect of 

order ^ ejectment under Bengal Rent Act, 1869 , — 
The effect of an order of ejectment under the Bengal 
Rent Act is to disjxisscss the ryot not only of the land, 
but also of the crop standing thereon. iK THE 
UATTEB OF DUBJAN MaHTON v. WaJID HOSSBIV 

[1 li. B., 6 Calc., 135 


IiAiroiiOBD AND TNNANT^continued, 

PROPERTY IN TREES PLANTED ON 
LAND. 

289. Bight to trees for timber.— 

Right to cut down trees, — A zemindar has a right in 
the trees grown on the land by the tenant; and 
although the tenant has a right to enjoy all the bene- 
fits of the growing timber during his occupancy, he 
has no power to cut the trees down and convert the 
timber to his own use. The zemindar may sue to 
have his title in the growing trees declared. Abdool 
Rohoman V, Databam Babhbb 

[W. B., 1864, 367 

240. Bight to trees planted by 

ryot. — Death of ryot. — Held that the plaintiffs, 
the owners of the lands on which trees stand, are, in 
default of heirs, entitled to proprietary possession of 
trees as ** lawarisee” which had been planted by the 
deceased ryot. Bhaibow Debk v, Mookta Rah 

[1 Agra, 13 

24L Bight ito trees already 

planted. — Lease in perpetuity, — ^Where a lease is 
granted in perpetuity at a fixed rent, and the lessor 
reserves no reversionary interest in the land or in the 
trees growing on it, the lessees arc entitled to the 
ownership of the trees. Shaboda Soondabi Dbbia 
o. Gonbb Sheik . . . . 10 W. B., 419 

242. Assessment in respect of 

trees. — Profits realised by erection of huts for 
pilgrims.^ X landlord is entitled to assessment in 
respect of trees as being the produce of the soil, but 
notin respect of profits n^alised by the use of stalls 
or huts erected by the tenant for tlie use of pilgrims 
frequenting a fair annually held on the land in honour 
of an idol which the defendant has there. Kbwajah 
Chybmun Kajah V, Jan Ally Chowdhry 

[1 W. B., 46 

243 . Evidence of property in 

trees. — Proof of acts of ownership. — A person’s 
title or property in a tree may be proved by showing 
that the tree gro>v8 on his land, without proof of any 
act of ownership over the tree. CnUTOOB Hhooj 
TbWABBB V, VlLLABT AlI KhAN 

[ W. B., 1864, 223 

244. Trees planted by lessee.— 

Right to growing trees under grant of homestead or 
waste land. — A pesheushi sanad, or grant at a quit 
rent of homestead and waste land, being construed 
to assign a heritable right in a tract of land capable 
of yielding fruits by virtue of which the holder, during 
the continuance of his right, possessed absolutely the 
entire usq and fruits thereof, — Held that the lessor 
or grantor had no more right to the trees planted 
by the lessee than he had to the crops sown \>y him. 
GoLUCK Rana V, Nubo Soondvbbb Dobsbb 

[21 W. B., 344 

246. Presumption as to owner- 

ship of trees. — Suit for possession of tree, — Prs^ 
sumption in favour of lessee, — In a suit to recover pos- 
session of a tree and of its produce, where defendant 
was admitted to be plaintiff’s tenant os to the land on 
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LANDLORD AND TWANT-^oontinufd, 

20. PROPERTY IN TREES PLANTED ON 
LAND — continued. 

Presumption as to ownership of trees— 

continued. 

which the tree stood, — Held that the tree was rightly 
presumed to be included iu the lease, and that it was 
for the plaintiff to establish that ho was entitled to 
remain in possession of the tree notwithstanding the 
lease. Held that the fact of a part of defendant’s 
allegation — viz., that the tree had been planted by his 
ancestor — having proved untrue, did not entitle plain- 
tiff to a decree. Mahomed Ali v. Rolakee Bhuo- 
GUT 24 W. B., 330 

246. Bight of tenant to remove 

trees. — Determination of tenancy. — Purchaser of 
rights of tenant after expiry of tenure. — Held that 
trees accede to the soil and pass to the landholder 
with the land on the termination of a tenancy, and 
unless the tenant uses, during the term of his tenancy, 
his privilege, where he has it, of removing the trees, 
he cannot do so afterwards ; he would then be deemed 
a trcsj)asHcr. Held also that, where a tenant has been 
ejected in the execution of the decree of a Revenue 
Court for arrears of rent from the land forming his 
holding, his tenancy then terminates, and with it all 
right in the trees standing on such land or power of 
dealing vrith them. A person, therefore, who pur- 
chases the rights and interests of a tenant after his 
ejectment in the execution of such a decree, cannot 
maintain a suit for the jioHsossion of the trees stand- 
ing on the tenant’s holding. Rah Baban Ram v. 
Salig Ram Singh . . 1. L. R., 2 AIL, 896 

247. Property in timber.— 

to trees on land . — Transfer of trees by tenant . — 
The presumption of law and the general rule is that 
property in timber on a tenant’s holding rests in the 
landlord in the same way as, and to no less an extent 
than, the property in the soil itself, Soonar v. Khu- 
derun, 2 N. IV., 251 ; Ajudhia Nath v. Sital, I, L. 
R., 3 All., 567; Ahdool Rohoman v. Dataram Betshee, 
W. R., 1864, 367 ; Rutlonji Edulji Shet v. Collector 
of Thanna, II Moore’s I. A., 295 : 10 fV. R., P. C., 
13, referrecl to. Held, therefore, where an occupancy- 
tenant transfeiTcd his holding, that the transfer was 
not only invalid in respect of the holding, but in 
respect also of the trees on the holding. Kasim 
Mian v. Banda Husain . I. L. B., 5 All., 616 

248. Lease of produce of trees. 

— Effect of lease to pass property in trees. — A lease 
which gave a right to the produce of trees hold not to 
pass any property in the trees. Mahomed Ali v. 
Deo Nabain Singh . . .1 W. B., 362 

249. Property in trees passing 

with the land. — Trees so long as they are not severed 
or cut are primd facie to be taken as passing with the 
land on which they grow, and a sale of a house and 
compound would comprise the trees thereon unless 
it could be shown that they were specially excepted. 
SOONAB 0. Khudebun . . 2 N. W., 261 

250. Sale of trees in execution 

of decree against tenant.— planted by 


LANDLORD AND TENANT— 

20. PROPERTY IN TREES PLANTED ON 
LAND— 

Sale of trees In execution of decree 
against tenant— 

oecupancy-tenantu)ith landholder’s consent. — Trans^ 
fer of right of occupancy. — Act XII of 1881 {N.^W, 
P. Rent Act), s. 9, — An occupancy- tenant, whose 
orange trees, planted with the landholder’s consent, 
had been sold in execution of a decree against him, 
made a collusive resignation of his land to the land- 
holder, who thereupon sued the purchaser and the 
occupancy-tenant for possession of the land with or 
without the trees. He^ that, as the purchase did not 
involve a transfer of the tenancy of the land in the 
sense of section 9 of the N.-W. P. Rent Act, nor any 
change in the relations between the landholder and 
the occupancy-tenant such as was prohibited by that 
law, the landholder was not ontitle<l to possossion of 
the land. Lalman 0 . Mannu Lal 

[L L. B., 6 AIL, 19 

25L Bigbt of occupier of land. 

— Bombay Act I of 1865, #, 40, — Right to trees on 
land . — The occupier of land who does not come 
under section 40 of the Bombay Survey aiul Settle- 
ment Act, 1865, has not, in the absence of agreement, 
any proprietary right to the trees growing on his 
land. Govind Pubshotam Kolatkab v. Sub- 
COLLEOTOB AND DEFUTT CoNSBBYATOB OF FoBBSTS 

OF CoLABA ... 6 Bom., A. C., 188 

252. Lien of mortgagee of guava 

trees after ejectment of tenanU^-TVees planted 
by tenant . — A ryot mortgaged certain gimva trees 
which ho hod planted on a portion of his holding. 
Subsequently the zemindar obtained a decree against 
the ryot for ejectment, and after his ejectment the 
mortgagees obtained a decree on their mortgage 
deed. Held, in a suit between the mortgagees and 
the zemindar, that their lien on the trees was de- 
stroyed by the ejectment of the ryot. PbABUN 0. 
Ram Nabain Singh alias Kunnoo Singh 

[I N. W., Ed. 1873, 213 

258. Bight to hypothecate trees. 

— Tenant with right of occupancy. — A tenant with 
a right of occupancy can only make a valid hypothe- 
cation of the trees on the land he holds for the term 
of his tenancy ; with his ejectment from such land 
and the cessation of his tenancy, such an hy{)othoca- 
tiou ceases to be enforceable. A.tudhia Nath 0 . 
Sital .... L L. B., 3 AIL, 567 

254 . Right of uauAruotuary 

mortgagee. — Right to trees planted by him during 
tenure. — Held tliat, although defendant, usufructuary 
mortgagee of a share in a joint estate, would not 
ac(iuire any right to the trees planted by him in his 
mortgage term, yet, as coparcener in the estate, he 
would be sharer in the trees. Bahadoob Khan 0 . 
Koba Mull .... 1 Agra. 281 

255 . Ex-proprietary tenant, 

Bight of — Nature of the right of occupancy. — N,* 
W. P. Rent Act, XII of 1881, e. 7.— TVew.— In a 
suit for recovery of possession of zomindari property 
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20. FroFertv in trees planted on 

hALSD^’^ntinuad. 

Ihc-proprletary tenant, Bigbt of— eoatt- 

nued, 

conveyed by a sale-deed, including certain plots of 
laud which were the defendant-vendor's sir, the lower 
Courts held, with reference to section 7 of the N.* 

W. P. Kent Act (Xll of 1881), that the defend- 
ant was entitled to hold possession of the said plots 
as ex-propriotury tenant ; but as it appeared that 
they had fruit and other trees upon them, the Courts 
awarded the plaintiff possession ^ these trees, on the 
ground that the nature of an er-proprietary tenure 
did not entitle the holder to resist a claim of this 
kind as to the trees upon the land forming the area 
of such tenure* Held that tliis decision was errone- 
ous, and that the plaintiff's claim to possession of the 
trees upon the plots in question must bo dismissed. 
Per MaHMOOD, (A., that the principle of the maxim 
wj ^9 est eolum eju* eat uaqtte ad ccelum was- appli- 
cable to the case by way of analogy, and t^aat an 
ox-proprietary tenant had all the rights and incidents 
assigned by jurisprudence to the ownership of land, 
subject only to the restriction imposed upon the 
occupancy tenure by the statute which created it, and 
that hence ho would Iw entitled to the trees on the 
land, and to use thci ' as long as the tenure existed. 
8ohodv>a v. Smithy 12 B, L. P., 82; Narendra 
Narain Hoy Chowdhry v. lahan Chandra Sen, 13 
B, L. Pm 274 ; Oopal JPandey v. Paraoiom Vaaa, L 

X. P., 5 All., 121; Ghlui»k Bana v. Nuho Soonduree 
JOaaaee, 21 W. P., 34^1 ; Mahomed Ali v. BolaJeee 
Bhugynt, 24 W, P., 330; Bmm Baran Bam v. Salig 
Bam Singh, /. X. P., 2 All, 896 ; and Debt Praaad v. 
Jfar Dgaly X. X, P., 7 All, 691, referred to. Also 
per Maumoojo, X, that it would be imiKissiblo to give 
effect to the lower Court’s decrees without disturbing 
the ex-proprietary tenant’s rights, for if the plaintiff 
were entitled to possession of the trees, he would be 
entitled to enter ujmu the land to get at the trees, 
because when the law gives a right, it must bo un- 
derstood to allow everything necessary to give that 
right effect. Deoki Nandan «. Dhian Singh 

[I.Ii,E„8AlU467 

21. FORFEITURE. 

(a) Bebaoh oe Cokditionb. 

266. ' ' Condition for forfeiture, 
Oonstruotion of. — A condition of forfeiture should 
not bo extciuled beyond the words in wdiich it is 
expressed, unless, perhaps, it is impossible without 
so extending it to give a reasonable construction to 
the instrument in wiiich it appears. Raii Nuesiitgh 
CHUOKEJtBUXTY t?. UWABKAWATH GaNGOOLT 

[28 W. K., 10 

267. Condition for forfeiture,-- 

Concurrent remediea for breach of conditiona in 
leaae, — Damagea , — There is nothing incompatible in 
the two remedies of damages and forfeiture for breach 
of the conditions of a lease. Where there is an obli- 
gation (as in this case by a lessee) to do several suc- 
oetaivQ acts, the obligation is broken if any one of the 
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21. FORFEITURE— 

(a) Bbsach or Conditions — continued . 

Condition for forteituxB ^ continued , 

acts is omitted when the time for its performance 
comes. The lessor is not obliged to wait until the 
expiration of the term ; nor is the lessee liable to 
several successive suits for each partial breach of the 
condition, and then to one general penalty for the 
whole. Nor is it usual, when a penalty is provided 
for broach of condition, to bring two suits — one to 
enquire into the existence of the breach, and the 
otlmr to enforce the penalty. Chundrb Nath Mts- 
SBB u. SiBDAB Ehan . • . 18 W. B., 218 

268. ■ Conveyance toith 

agreement to re-purchaae. — Leaae. — A. conveyed land 
to B., with a collateral agreement to re- purchase 
within a certain period; the right to redeem, how- 
ever, being dependent upon the due performance by 
A. of the conditions of a certain lease of the land in 
question which A., remaining in possession, agreed to 
take from B. The rent falling in arrear, B. sold the 
land to C. within the period allowed A. to redeem. 
On appeal the High Court set aside the sale, holding 
that there was no natural connection between the 
lease and the condition to redeem, and that the 
clause for forfeiture was so vaguely worded as to have 
the appearance of a mere threat, as in et|iiity, in the 
absence of specific mention of the nature of the 
failure which is to bring dowrn the penatly of for- 
feiture, that penalty ought not to be enforced. 
Anonymous , . 1 Ind. Jur., O, S., 180 

S. C. Chidambaba Pillai v. Manikka Chetti 

[1 Mad., 68 

269. Breach of conditions in 

lease. — A breach of any of the stipulations in a lease 
docs not cancel the lease or give a right to eject, 
unless there has been an express provision to that 
effect in the lease. Augub Singh v. Mohineb 
Butt Singh . • 2 W. B., Act iL , 101 

Mahomed Fabz Chowdhby v. Shib Doolabbb 
Tewabeb . . . • 6 W. R., 103 

TUMBBZOODDBEN ChOWDHBY U. SfBWAB KhAN 

[7 W. B., 209 

260. ‘Ejectment . — 

Byoi with right of occupancy . — A ryot with a right 
of occupancy, though holding under a temporary 
pottah for a term of years, cannot be ejected by his 
landlord, unless the latter can prove a stipulation 
under section 7, Act X of 1859. Sheeb Dyal 
Paulbet V . Dwabkanath Sookul 

[2 W. B., Act X, 54 

26L Improper use 

of land. — Ejectment. — Where a tenant has been 
guilty of abroach of duty in the use of his land, such 
as making a tank in it, building on it improperly, or 
changing the character of the cultivation, such con- 
duct does not necessarily operate as a forfeiture so as 
to render the tenant liable to ejectment. Noyna 
Mxsseb V . Rupikun 

[I. Xu B., 9 Galc„ 609 : 12 C. li. B.» 800 
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liAUDliORD AND TNNANIV— 

21. FORFEITURE — continued, 

(a) Bbeaoh ov Conditions — continued. 
Breach of conditions in lease^-oon^timtfd. 

262. Deeiruction of 

trees and alteration of Mtivation by tenant,--^ 
Right of re-entry, — Some of the trees in a prove were 
destroyed, and the tenant broupiit the land on which 
they had existed into cultivation. His act operated 
to create a ripht of re-entry on so much of the land 
in favour of the landholder. Amib Singh ». Muaz- 
*UM Ali Kuan . • • . 7 N. W., 68 

263. Forfeiture for 

neglect to cultivate. — Construction of lease, — ^Where 
it was a condition in the kabuliat that the tenant* s 
holdinp would l>e forfoitetl if he neglected to cultivate 
the land without reasonable excuse, — Held that the 
condition could not bo rt!gardod as a mere ad terror- 
em clause, since, if it c.ame to the selling up of the 
tenure for default, it made a great difference to the 
landlord whether the laud had been pn>perly culti- 
vated or not. Golak Ali Cuowdhrt v. Buosai 

[26 W. B., 227 

264. Bight to cancel tenancy,— 

Zemindar, — Resumption of land for non-cuJtU>a- 
tion. — A zemindar cannot put an end to the relation 
of landlord and tenant, except in the manner provided 
by law. A tenancy is not determined by the mere 
fact that the tenant has allowed the land to remain 
uncultivated. Dinabhandu o. Lokanadtiasami 

[L L. B., 6 Mad., 822 

265. — — ■ Non-payment 

of rent. — Omission to pay rent may be a good ground 
for a suit for arrears of rent or for ejectment, but 
not for the canwlmont of a jiottah not otherwise im- 
pugned. Umbitunath Cuowdhbt V, Koonj Be- 
UAEY Singh .... W, B., F. B., 34 

266. — — Non-payment 

of rent. — The right to cancel a lease for non-jjayment 
of rent by a lease-holder not having a permanent or 
transferable interest in the land Iwing givtm by sec- 
tion 22, Act X of 1859, need not be provided for in 
the lease. Kadib Gazee v, Mohadebbe Dohsta 

[6 W. B., Act X, 47 

207. Liability to have tenancy 

cancelled . — QaikuH tenant, — Non-payment of as- 
sessment. — Where a gatkuli tenant omits to pay the 
assessment on his gatkuli land, he does not lose his 
right to the land unless some other person is put in 
possession by Goveriimeiit. Any one simply taking 
possession is merely a trespasser, against whom the 
gatkuli tenant would l>e entitled to recover. Mal- 
UABI YALAD RaGHOJI V. TUlLABAlf YA'LAD DaBKO- 

ji 6 Boxn .9 A. C., 86 

268. Non-payment of rent.— 

Lease ^ Construction of . — Cf'ndilions for forfeiture. 
— Where a lease of 184*7 cfuitained two provisions, 
one for the payment of ftl ,300 as rent, and the other 
was a stipulation for forfeiture and re-entry on de- 
fault of payment, and by a solehnamah of 184<8 that 
rent was put au end to, and in lieu thereof the lessor 
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21. FORFErrVRE— continued, 

(a) Bbeaoh op CoNDinONi<^cb*i/falwd. 
Non-pasrment of rent— 
reefeived back a portion of the land leased in 1847, 
but by a subsequent solehnamah of 1868 the Tesseoa 
agreed to pay H384 as rent, but no new provision 
was made for re-entry, and no fresh stipulation for 
forfeiture, — Held that the clause of forfeiture and 
re-entry, in respect of the Rl,300 under the lease of 
1847, did not apply to the R334 unde^ the solehnamah 
of 1868. litTHMOONIBBA «. SOOPUN JAN 

, [18 W. R., 244 

269. JBJeeiment,^-^ 

Right of occupancy, — Bengal Act VIH of 18$9, s, 
62 , — The mere omission to pay rent for ftve years 
do4'8 not of itself amount to forfeiture of a ryot's 
•right of occupancy, and will not ho suflUcient to sus- 
tain an action by the landlonl for the recovery of the 
ryot* 8 holding. A ryot having a right of occuphney 
cannot Ik) legally ejected, unless under an order regu- 
larly obtained under section 52 of the Rent La#,-^that 
is, under a decree for arrears of rout unsatisflGd within 
ftfteon days from the passing of the decree, Musy- 
ATULLA o, Noobzahan . L L. B., 9 Oalc., 808 

270. Failure to pay rent at due 

date.— IT. P. Rent Act, XVIII of 1873, $, 98 
(c ).— for eancelment of lease, — Breach of con- 
ditions involving forfeiture. — The plaintiff, the re- 
presentative in title of a lessor, sued under clause (c), 
section 93 of Act XVIII of 1873, for the cancel- 
ment of a lease, on the grounds, among others, that 
the l^jssees had paid the rent to the Collector, on 
account of the revenue duo in respect of the estoie, 
instead of to him; socondly, on the ground tliat 
they had failed to pay certain instalments of rent 
on the duo dates; thereby committing broaches 
of tlie conditions of tho lease involving its forfeiture. 
Held, on the construction of tho lease, with refer- 
ence to the first ground, that as tho lease was intend- 
ed to be ])erpetual, and as tho rent had been paid 
to tho Collector for many years under an arrange- 
ment effected between the parties to the lease, and it 
was not shown tliat tho plaintiff had repudiated this 
arrahgement (even if he had tho power of so doing) 
or demanded payment of the rent directly to himself, 
payment of rent by the lessees u> the Collector did 
not amount to a broach of the conditions of tho lease : 
with reference to the second ground, that the lease 
lieing intended to be perpetual, and no arrears of rent 
being due, irregularity and unpunotuality in tho pay- 
ment of the instalments of rent in question were not 
breaches of the conditions of the lease involving its 
forfeiture. Ablaxh Kai v, Ahhad Khan 

[I. L. B., 2 AU, 487 

271. Breach of condi- 

tions of lease. — Delay in payment of rent. — Right 
to interest. — In strict law a farmer forfeits his lease 
by the withdrawal of the personal security given by 
him at the time of taking the farm. But coses of 
forfeiture are not favoured when no injury has result- 
ed, or when a money compensation is a sufficient 
remedy. Mere uuxmuctuality in the date of payment 
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liAllDIaOBl) AND TENANT— croneifNMcl. 

21. FORFEITURE — oontinued. 

(a) Bbbaoh op Cokditions — continued, 

Failure to pay rent at due d&te-~-oontinued. 

of rent is no ground for forfeiture. The zemindar, if 
he has sustained injury by such unpunctuality, may 
sue for the interest due during the period in which 
the different instalments remained unpaid and for 
conditional forfeiture, but ho cannot demand at once 
the absolute forfeiture of the property. Alum 
Chukdeb Shaw Chowdhby v, Moban 

[W. 1864, Act X, 81 

272. 'Bight to re-enter. Accrual 

of. — Relief against forfeiture for non-payment of 
rent. — It is not absolutely necessary for a lessor to take 
legal measures for obtaining possession of the demised 
property on accrual of right of re-entry for breach of 
covenant. Ho may (if he can do so peaceably and 
quietly) take possession thereof without having 
recourse to civil proceedings (which are only, neces- 
sary in case he apprehends rcsistanc^e) ; and if He does 
so re-enter he cannot be sued for trespass, inasmuch 
as the interest of the lessee becomes forfeited, and 
the lessor enters on wliat is in fact his own property. 
The mere fact of demanding rent in one year is not 
sufficient to create an obligation to make such a de- 
mand in subsequent years, or on failure thcriM)f to 
debar the right of re-entry. Relief may bo granted 
by the Courts in India against forfeiture for non- 
payment of rent. A lessor who has re-entered on 
the demised property for breach of a particular con- 
dition can, when called upon to defend his position, 
plead other breaches wliich might have justifiod the 
re-entry, and cannot be restricted to prove only that 
under which he originally claimed re-entry. Gbeat 
Eabtbbn Hotel Company v. Collectob of Al- 
LAHABAJ) . . .2 Agra, Ex., O. C., 1 

27 $, Belief against forfeiture. 

— Penalty. — Non-payment of Third defend- 

ant, purchaser of the interest of first and second 
defendants, hold cei tain lands under the terms of a 
permanent kanam (A.), wliich contained the follow- 
ing condition; “And (1 have also agreed) that on 
failure to pay the said quantity of paddy the kanam 
amount of 550 fauanis shall be received by mej and 
the land restored.” In a suit by the kanamdar to 
reawer possession for non-payment of rent, — Held 
that this condition of redemption was intended as a 
penalty to secure regular payments of the rent, and 
that, such being the original intention of the par- 
ties, the penalty was one which ought to be relieved 
against. Kottal Ufpi v, Edayalath Thathxn 
Nambudibi 6 Mad., 268 

274. Condition in mo- 

hurrari lease for forfeiture on non-payment of rent, 
—•Where, in a mokurrari lease, there was a condition 
that, in case of non-j)ayuient of one year’s rent, and 
its falling into arrears, the mokurrari settlement was 
to be cancelled, and default was made and a suit for 
ejectment was brought,— that, independent- 
ly of the Bent Act, the defendants should be allowed 
in equity a reasonable time to pay the landlord’s 
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21. FORFEITURE — continued, 

(a) Bbeach of Conditions — continued. 

Belief against forfeiture — continued, 

dues in order to prevent forfeiture. Mahomed 
Amebb V, Pebyao Singh . 1. L. B., 7 Calo., 666 

[0 O. I*. B., 186 

276. ' ■ — - — Mulgaini lease, 

void for non»payment of rent or alienation, — Relief 
against penalty . — Where a perpetual lease was 
granted subject to a condition that if the rent was 
not paid in any year or if the land was alienated by 
the tenant the lease became void and all rights to 
improvements effected by the tenant forfeited, — Held 
(1) that a sale of the tenant’s right in execution of a 
decree for arrears of rent, obtained by the landlord 
and transferred by him to a stranger, was not a 
breach of the condition against alienation; (2) that 
the landlord having already sued for arrears of rent 
for three years without claiming recovery of the 
land could not again sue to recover the land on the 
ground of non-payment of rent during those years ; 
(3) that the forfeiture could not be enforced against 
the purchaser of the tenant’s rights at the execution- 
sale for non-payment of rent which accrued subse- 
quently to those three years, as the condition must be 
held to have been intended to secure payment of the 
rent, and the penalty ought to be relieved against. 
SUBBABAYA KaMTI V. KbISHNA KAMTI 

[L Ii. B., 6 Mad., 160 

276. Mulgaini lease, 

— Non-payment of rent. — Penal clause. — In a mul- 
gaini lease dated 1849, it was stipulated that if the 
rent fell in arrear in any year, the lease should be 
cancelled, — Held that this clause must be construed 
as a penal clause which should be relieved against. 
Kottal TJppi V. Edavalath Thathan Namhudri, 6 
Mad., 258, followed. NaeayanA Sanabhoga v. 
Nabayana Nayah . I. li. B., 6 Mad., 827 

277. Non-payment 

of rent . — ^Tho Court will not relieve against the for- 
feiture of a lease caused by non-payment of rent, al- 
though the lessor on previous occasions has waived 
the forfeiture. Cutbnho v. Souza . 1 Mad., 16 

278. Planting trees.— 

to ejectment, — Consent of landlord. — Held that a 
ryot having a right of occupancy forfeits his holding 
and is liable to ejectment therefrom if he plants trees 
on a portion of his holding without the landlord’s 
consent. Jewa Ram e. Futteh Singh. Tbz Singh 
V. Ram Dabs . Agra, F. B., 126 : Ed. 1874, 04 

270. Right of tenants 

to plant trees without cOTisent of zemindar. 
question whether tenants have a right to keep up or 
renew existing baghs by planting new trees without 
the consent of zemind^, must be delormined with 
reference to the custom of the country Jhona 
Singh v, Neaz Begum . 2 Agra, Pt II, 1618 

280. Maafeedars of 

Qovernment, — Held that the plaintiffs, being mere 
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LANDLORD AND TENANT — tontin^ed, 

21. FORFEITURE — continued, 

(a) Breach or CoKDiTiONB—con^mtctfd. 

Planting trees — continued, 

maafeedars of a moiety of the right of Government, 
bad no right to plant trees themselves or to prevent 
the zemindars from planting the trees, as they had 
no right to the lan^ Azukboodben v. Mohub 
Singh 2 Agra, 165 

28L ' " ■ ' - Ejectment for 

planting ireee.^ln an action of ejectment for plant- 
ing trees the penalty of forfeiture is not to 1^ en- 
forced as a matter of strict right; the Court may 
make a decree for removal of the trees. Kooba e. 
Dick 3 N. W., 822 

282. Ejectment. — 

Liability to forfeiture of entire holding by planting 
on one portion. — A tenant planted trees on one of the 
plots of land comprising his holding, an act which 
rendered him liable to ejectment. He paid rent, not 
in respect of each plot of land, but in respect of the 
entire holding. Held that ho was liable to ejectment, 
not merely from the plot on which he hail planted 
the trees, but from his entire holding. Bholai v. 
Rajah of Bansi . . I. L. R., 4 All., 174 

283. Prohibition 

againet planting trees and sinking wells. — The 
plaintiff, the rcprescntative-in-title of the lessor, sued 
under clause (c), section 93 of Act XVlll of 1873, for 
cancelment of a lease on the ground, amongst others, 
that the lessees had planted trees and sunk wells and 
had allowed their tenant to do the same without the 
lessor’s consent, thereby committing a breach of the 
conditions of the lease involving forfeiture. Held 
that the condition as to the planting of trees and 
sinking wells being merely a prohibition, and not a 
condition the breaeli of which involved the forfeiture 
of the lease, the lease could not >»e cancelled liecauso 
the lessees had planted trees or sunk wells, and allow- 
ed their tenants to do the same, without the lessor's 
consent, — Held also that, assuming that the lessor 
was entitled, on that ground, to the cancelment of 
the lease, cancelment was not to be deemed the in- 
variable penalty for the breach of such a condition 
as that mentioned in that ground. The Full Bench 
ruling in Sheo Churun v. Busunt Singh, 3 N. W., 
282, followed. Ablakh Rai v. Salim Ahmed Kuan 

[I. L. B., 2 All., 437 

284. Sub-letting.— of ten- 

ants to let their houses. — Whether tenants arc en- 
titled to let their houses, or whether, in the event of 
their letting houses, the zemindar can claim for- 
feiture must be determined with reference to the 
custom of the village. Ram Bubsh Singh «. 
PUBDHMUN KiSHOBB . 2 AgTH, Ft II, 202 

286. Covenant not 

to sub-let. What constitutes breach of. — Where there 
is a covenant not to sub-let, what constitutes a sub- 
lease causing forfeiture ? Held that the lessee must 
transfer all his rights of coUecting rents and of suing 
for them in the Courts; and that although a sub- 
lease may not be so absolute and complete as to make 


LANDLORD AND TENANT — ooniinmed, 
21. FORFEITURE — continued, 

(a) Bbeaoh of Conditions — continued, 

SvLb'letting-^continued, 

the lease ipso facto void, yet it may be such a fraud- 
ulent evasion of the terms of the covenant as to 
entitle the plaintiff to equitable relief. The more 
fixing of a sum to be paid by the sub-tenant to the 
farmer, and the declaration of the sub-tenant's right 
to all sums collected beyond that amount, are not 
sufficient to convert an agency into a sub-lease. 
Alum Chundeb Shaw Cbowdhbt v, Moban 

[W. R., 1864, Aot X, 31 

286. Alienation of tenure. — 

Liability to forfeiture. — A tenant who alienates his 
tenure does not thereby subject it to forfeiture. 
DwABKANATU MiSBBB V. KANAYB SlBDAB 

[16 W. R., m 

And see Cases under Right of Oooupanot — 
Tbanbfeb of Right. 

287. Transfer of lease.— 

of unlicensed transfer of lease. — Suit for ejectment, 
— The plaintiffs were mokurrari lease- holders, prior 
to whose lease the proprietor granted a pottah of the 
same laud to A., with a stipulation that A. should 
not let the land to others without leave. A. after- 
wards, with the proprietor's consent, sold his lease to 
B., who again, without such consent, sold his rights 
to tho defendants. . The plaintiffs sued to eject the 
defendants as trespassers. Held that as there was 
nothing in the condition on which tho plaintiffs (as 
exercising tho proprietor's rights) rely that implies 
right of re-entry u})on the land in case of a broach of 
tliat condition, tho only effect of the want of tlie 
plaintiffs' consent on tho part of the plaintiffs to B*s 
sale was to maintain unimpaired B*s liability to the 
landlord, without reference to tho arrangement be- 
tween B. and any other parties. And therefore the 
plaintiffs were not entitled to eject the defendants. 
Gordon, Stuart, & Co., v, Taylor 

[W, R., F. B., 9 

288. Transfer of tenure,— 7Va«#- 

fer of non-transfer able tenure. — Tho transfer of a 
tenure not transferable by the custom of the country 
gives tho zemindar no right to take actual possession 
so long os the rent is }>aid by the reex^rded tenant or 
his heirs, and not by a stranger. .Tot Kibhbn 
Mookebjee V. Raj Kibhen Mookkkjeb 

[6W.R.,147 

289. ' — Cuttack, Tenures 

— Surbarakari tenures. — Alienation without con- 
sent of landlord. — A Uenaiion by one of several co- 
sharers. — The alienation of a surbaraluiri tenure in 
Cuttack, and h fortiori iho alienation of any portion 
of such tenure, is invalid without the consent of the 
landlord. Assuming that the sale of such a tenure 
would entitle th«>/ landlord to re-enter as upon a for- 
feiture, the sale of a portion thereof by one of several 
CO- sharers would not work a forfeiture of the whole 
tenure. Dabsobathy Eubi Chundbb Mahafattba 
V. Rama Krishna Jana 

[L L R., 9 Galo., 626: 13 C. L R., 114 
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21. FORFEITURE — continued, 

(d) Bebaoh of CovniTiOTSB-^coutinued, 

SI90. — Waiver of forfeiture^— 

eeptance of rent, — The acceptance of the rent by the 
landlord after the institution of a suit to recover 

r session of the land is not a waiver of a forfeiture 
the tenant under a condition in the lease. A 
tenant, upon payment of all costs of the suit, will bo 
relieved from the consequence of such forfeiture, in 
accordance with the practice of Courts of Equity in 
England and America. TcmmabsA Pubanik e. 
Bapyia . • 8Botii.,70: 2ndSd.,66 

291. ' ' . ,.■■ ■ — , . jicceptance of 

rent. — Receipt of rent is not per ae a waiver of every 
previous forfeiture ; it is only evidence of a waiver. 
Bath Missbb n. Siedab Khak 

[18 W. B., 218 

2Q2. i Acceptance of 

rent, — A lease provided that every four years a mea- 
surement should be made either by the lessor or 
by. the lessees, and additional rent paid for tu^cretion 
to the land leased. It tlicn provided for failure 
on the lessee’s part to execute a kabuliat for the 
excess lands in.the following terms : ** If, at the fixed 
time stated, above, wo do not take an Ameen and 
cause measurement ^ i be made, you will appoint an 
Ameen and cause the entire, land of the said char to 
be measured, and no objection on the ground of our 
recording or not our presence on such measurement 
chitta shall.be .entertained, and we will duly file a se- 
rate dowl Jkabuliat for the excess rent tliat will 
found after deducting the settled land of the dowl 
executed by us from the land settled therein. If wo 
do not, we will be deprived of our right of obtaining 
a settlement of such excess land, as well as of the land 
which vill accrete in future to the said chur, and no 
objection thereto on our part shall be entertained.” 
In a suit by the lessor, alleging that in 1870 he had 
caused a measurement to be made, and liad called on 
the lessees to execute a kabuliat for the rent of 
certain excess lands, and praying that the lessees 
might be ejected, the lessees pleaded that the lessor 
bod waiviM bis right to enforce the forfeiture 
by Fnb8e(iuent receipt of rent. It apptwed that 
jHiyments luul been made to the lessor by the les- 
sees, which were accepted as rent, but were 
kept in susi>en 80 , subject to payment by the lessees of 
the ** remaining amount.” Meld that such a qualifi- 
cation did not make the iiaymcnts anything else than 
payments of rout, and that the lessor hiul waived his 
right to insist on re-entiy on the lessiH's’ failure 
to measure the lands, or execute a kabuliat when 
callod on to do so. Davenport v. Queen, L, M., 
8 App, Caa,, 155^ followed. KaU Kbishka Tagobs 
Fuzlb Ali Chowdhby 

£1, ^ B., 9 Calo., 8A3: 12 C. U B., 682 
(h) Dxkial of Titlb. 

4193 , Denial by tenant of title of 

lEniilord . — Mefuaal 4o pa^ rant where decree ia ob- 
tained for poaaraaionngainat landlord, — As a general 
rule, where a person takes land from another and 
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21. FORFEITURE— coaWaaed. 

(6) Denial of Title— cemfiaaerf. 

Denial by tenant of title, of landlord— 

continued, 

pays rent to him be cannot deny the title of his land- 
lo^ ; but he is not precluded or estopped from proving, 
when sued for rent, that that title has expir^ He 
is not warranted, however, in refusing to pay rent 
simply on the apprehension that he may be called on 
to pay tho rent by a jmrty who is said to have 
obtained a decree against the landlord for tho land. 
Even if a decree has been passed against the person 
from whom tho landlord derives his title, he is enti- 
tled to recover his rent until the decree is put in force. 
Bvbn & Co. o. Bubho Moyeb Dasseb 

[14 W. B., 85 

294. Aaaxgnee of land- 

lord. — The fact of a tenant having stated in a former 
snit that ho had a good title as against a person alleg- 
ing himself to be the assignee of the original land- 
loni, does not constitute a forfeiture of the tenure in 
favour of tho landlord or warrant a suit by the landlord 
for khas possession. DooBO A Kbipa Roy v. Janoo 
Latuak 18 W. B., 466 

295. ■ ■ " — - - ■■ ■■ H - Liability to 

tgeotment. — Where it is proved that. one man has been 
tho tenant of another, it is necessary, before tlie 
former can be ejected, to show that the tenure lias, in 
some way or other, come to an end, and the tenant can- 
not bo said to liave put an end to his relation with his 
landlord or denied his title if, in order to save himself 
fn>m ejectment, he, for a time, attorned to a third 
person who legally put himself in tlie place of landlord. 
Hakalhun MunnucK v , Dinobunduoo Mojoom- 
BAU 25 W. B., 319 

296. Forfeiture of 

tenure. — Fjectment. — The weight of authority of tho 
decisions of tho High Court is in favour of the view 
that when a tenant directly repudiates tho relation of 
landlord and tenant and sets up an adverse title in 
himself, the landlord is entitled to take possession 
irrespiu’.tive of the pericxl during which the tenant 
may liavc been in possession. SiirMSHKU Ali «, 
Doya Bibi . . . . 8 C. Li. B., 160 

297. A., a ryot with 

right of occupancy, in a rent-suit brought against 
him by B., the purchaser of an aima melial, denied 
tho existence of the relationship of landlord and 
tenant between liimsclf and B., on the ground that 
the lands o<!ciipied by him were not included in the 
aima mcbal purchased by B. B.'a rent suit having 
been dismissed for failure of evidence on this point, 
B. afterwards brought a regular suit to evict A., and 
for mesne profits. Meld tliat A,, by denying the title 
of B. in the rent suit, thereby forfeited his rights of 
occupancy, and became liable to eviction. Mozhub- 
VBBIN 9 . GOBIND CHUNDBB NuNDI 

[L D. B., 6 Gala, 436 

See StTTTTABnAWA Daesbb r. Kbishna Chttndbb 
Chattebjeb . 1. D. R., 6 Calo., 66 

[6 C. Lu R., 376 
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21, FORFEITURB-r-coii<fiiiw«l. 

(ft) Denial op TnUjH’— continued. 

Denial by tenant of title of landlord— 

continued. 

And ISHAN Ohttndbb Chattopadhta V, Shama 
Chvbn Dutt , I. L. B., 10 Calo., 41 
[12 C. Ii. R., 414 

298 . Suit for ejects 

ment. — In a suit for ejectment, where it is alie^d 
that the detendaiit has forfeited his tenure by denying^ 
his landlord's title, the forfeiture must be strictly 
proved. It must bo proved what the defendant said, 
and the judgment in the suit in which he is alleged 
to have denied the title is not sufficient. AhULLXA 
Debia V, Buybub Chunbeb Patxbo 

[26 W. R., 147 

299, - Ejectment^ Suit 

for , — To a suit brought to recover rent in 1877, the 
defendant set up his lakhiraj title ; this suit was dis- 
niisscHl. In 1880, in a suit brought by the same 
plaintiff to obtain khas possession of the land in ques- 
tion in the former suit, against the same defendant 
and three others claiming under the same title as 
himself, the defence that the land was lakhiraj was 
set ujj by all. Held that the case fell within the 
principle of the case of SuUyahhama Dasnee v. 
Kriehna Chunder Chatterjee, I. L, jK., 6 CaUs,^ 55, 
and that the plaintiff, who had successfully proved 
that he had collected rents from the predecessors of 
the defendants, was entitled to evict them as tres- 
passers on their failure to prove their lakhiraj title. 
ISUAN CUUNDBE CHATTOPADHYA O, ShAMA CHlTItN 

Dutt , I. Ii. B., 10 Calc., 41 : 12 C. U R,, 414 

800 . ■ Setting up per^ 

manent tenure, — In a suit for ejectment, w’here the 
defendant set up a right as a jKirmanent tenant,— 
Held that the setting up of this right was a repudia- 
tion of the landlord’s title for which he was liable to 
immediate ejectment. Baba e. Vishvanatu Jobhi 
[L L. B., 8 Bom., 228 

301 . Suit for eject- 

fnent. — Cause of action, — Written statement. — JP. and 
JR. brought a suit for ejectment on the allegation 
that their tenants had failed to come to a settlement 
in re8]H}ct of a certain jote, and that a notice to quit 
had thcrcujxm been served on them. The defendants 
(tenants) in their written statement denied the land- 
lonls* title. The lower Courts found that the jote 
belonged to the plaintiffs, and the defendants hail 
been and* btill were in iKissession of the. same as 
tenants ; but dismissed the suit on the ground that 
the 8er\'icc of notice had not been proved. Held (on 
second api>eal) that, inasmuch as the cause of action 
must be based on something that accrued antecedent 
to the suit, the denial by the defendants of their 
landlords’ title in the written statement would not 
entitle the plaintiffs to a decree on the ground of for- 
feiture. I'BANNATH SHAUA V, MADHIT KbULU 

[I. D. B., 13 Calc., 96 

802 . — ■' ' Suit for eject- 

menf, — Hepudiation of title,— Setting up djffereni 
tenure from that alleged hg landlord,— plaintiff 
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21. PORFEITURE-coartiMWcl. 

(ft) Denial op Titjx— continued. 

Denial by tenant of title of landlord. — 
continued, ' * 

in 1870 brought a suit for rent, In which the defend- 
ant set up and filed a permanent howladati lease, but 
admitted that he held at the rent alleged by the 
plaintiff, and that suit was decreed, the Court thiijk- 
ing it unnecessary to decide the question of the valid- 
ity of the tenure set up by tbc defendant. In a 
suit brought after a notice to quit, which was found 
to bo invalid, to eject the defendant, and for a de- 
claration that he had no such }>ermationt howladari 
tenure as he alleged, the defendant again set up the 
howladari lease under which ho admitted ho liad 
paid a fixed rent to the plaintiff. Held that, though 
the defendant rcpudiatiHl the particular holding which 
the plaintiff attributed to him, he did not question 
the plaintiff’s right to receive the rent, and therefore 
did not ill any sense repudiate his landlord’s title. 
What ho did amount'd merely to questioning the 
right of the landlord to enhance the rent, which was 
not such a disclaimer as would result in law in a 
forfeiture of his tenure. The plaintiff therefore was 
not entitled to eject the defendant without giving 
him a proper notice to quit. Vivian Moat, JL, jK., 
16 Ch., 780, distinguished, on the gpronnd tliat the 
principle on whicli it is based is wholly inapplicable 
in Bengal. Haba v. Vishvanath Joshi, h L, jR., 
8 Bom., 228, dissented from. Kali Kbibhna Ta- 
ooBE V , Qolam Ally . I. L. B., 13 Calc., 248 

The principle laid down hi Vivian v. Moat, L, JR., 
16 Ch, J),, 730, is not apjiUcahle to this country. 
Kali Kisuen Taqobe v, Golam Ali 

[I. X 1 .B., 13 Gala, 8 

303. Tenant setting 

up a permanent lease, — Hulice to quit. — Ejectment 
suit. — The plaintiff sued for iKisscssion of certain 
land which hatl been demised to him by the first 
defendant. I'he fourtli defendant set u]) a previous 
jiurchase from the third defendant, who, ho alleged, 
was a permanent lessw from the first defendant’s 
father, and he contended {inter alia) that his vendor 
not having Ixjcn served with a notice t(j quit, he could 
not be ejected. The lower ApiHillate Court held that 
the plaintiff could sue the defendant No, 1 only for 
sjMH'itic ijcrfonnance, and could not eject the former 
tenants with or without notice. On appeal by the 
plaintiff to the High Court, it was contended for him 
that the defendant No. 4, having set up a pennanent 
lease, had denied the landlord’s title, and was not, 
therefore, entitled to any notice to quit. Held, con- 
firming the lower Ap|)ellate Court's decree, that the 
plaintiff could not recovtT, in ejectment, without pre- 
vious notice to quit. By his statement, that his 
alienor (defcjndant No. 3) was a |>ermanent tenant and 
had not received notice to quit, the defendant pleaded 
an alternative defence he was entitled to uiAke, and 
could not, therefore, bo regarded as having consentiHl 
to the contract of yearly tenancy (which was alleged 
by the plaintiff) being treated as cancelled. JPiTB- 
6HOTAM BaPU t?. DaXTATBAYA 

[I. X.. R., 10 Bom., 669 
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22. ABANDONMENT OR RELINQUISHMENT 
OP TENURE. 

304, — — Verbal relinquislimeiit— • 

Si^oUncy qf relinquuhment . — The mere use of the 
words ** ” in conversation by the ten- 

ant, when called upon by the zemindar to pay in- 
creased rent, were held to bo insufficient to constitute 
a relinquishment where there was no acceptance of 
the same and not oven a verbal notice to quit, or to 
justify the zemindar in letting .the tenure to another. 
Bokoualbb Qhobs V, Velu Sibdab 

[24W.Il.,U8 

305, Cultivating ryot leaving 

land unoultivated."—AsL'n^«t«Amsn^ of land. — 
Vwhal relinquiithment. — When a cultivating ryot 
goes away from the land which he has occupied and 
neither cultivates nor pays rent for it, he has wholly 
relinquished the land. The relinquishment need not 
be in writing. Munbebudbbbn o. Mahomed Au 

[eW..R.,07 

306. ■ ... I ■ I . J^elinquishment 

of tooure, — When a ryot, without giving any notice, 
goes away from the land he has oi‘.cupiod, and neither 
cultivates it ifdr }iuys rent, the landlord is justitied 
in assuming that lie has relinquislied it : and the ryot 
has no right to ask t be reinstated in possession on 
the ground that he h.i8 never 'formally relinquished 
the land. Ram Chukg u. Goba Ohakd Chubo 

[24 W. R., 844 

307. " — Determina- 

tion of tenancy. -^Abandonment of tenure. — Plaintiff, 
a mirasidar, purchased certain land in 1850 which he 
allowed to lie waste from 1863. I nl8()6, on the appli- 
cation of the hrst defendant who was also a mirasidar 
to the second defendant, the hxMil Revenue authority, 
the land was granted to the first defendant and made 
over to his possession. Plaintiff was admittedly in 
arrears of kist. In a suit by plaintiff to recover the 
land, it was contendeil that non-cultivation and non- 
payment of rent for a considerable time warranted the 
Revenue authorities in entering u}K)n and disposing of 
the land. Heldt in special appeal, that plaintiff’s ten- 
ancy could only be determined by his resignation 
or abandonment of his holding, or by the procedure 
laid down in Act II of 1864; that the letting land lie 
fallow does not necessarily lead to the inference of 
abandonment ; and that, in the present cose, plaintiff, 
not being found to have abandoned the land, had 
l)een ejected in a manner which the law does not 
recognise. Special Appeal 139 of 1858, Mad. 
S. D. A., 1859, p. 21 ; S. C. 482 of 1860, Mad. S. D. 
A*t 1861, p. 112 i Genju Reddi v. A»al Reddi, 1 
Mad., 12 ; Kumaradeva Mudali v. JUfallatamhi Red-, 
di, 1 Mad., 407 ; and Sanummthaiyan v. Samviathai- 
yan, 4 Mad., 153, considered. Rajagofala Ax- 
TAHGAB V, COLLKCTOB OF ChINOLBPUT 

[7 Mad., 98 

303 , n Surrender of 

ionaney . — Mere non-occupation and non-cultivation 
were held not to amount to a surrender of the ten- 
ancy to as to get rid of liability to pay the rent : nor 


IiAMDIiOBB AMD TESATSTS-^eoniinued, 
22 . ABANDONMENT OR RELINQUISHMENT 
OP TENURE — continued. 

Cultivating ryot leaving land unculti- 
vated — continued. 

does the denial by the defendant in a former suit that 
he occupied the land amount to a notice of surrender. 
BALAJI SlTABAM NAIK SaLGAYKAB C. BhIKAJI SOY- 
ABB PbABHU KANOLBEAB 

[I. X<. B., 8 Bom., 164 

Vbnkatbsh Nabayak Pal v . Kbishnaji Abjuh 
[I. Ij. B., 8 Bom., 160 

809, Mon-cultivation of portion 

of jote. — Relinquishment. — The non-cultivation of a 
smdl x)ortion of an ancestral jote by the admitted 
holders for one year owing to their minority, does 
not amount to relinquishment as laid down in Muneer- 
uddeen v. Mahomed Ali, 6 W. R., 67. Radha Ma- 
DHUB Pal o. Kaleb Chubn Pal . 18 W. B., 41 

310, Abandonment of portion 

of jote. — Liability for rent of entire jote. — As long 
as a ryot retains possession of any portion of his jote 
ho is liable for the rent of the whole. Saboda 
S ooNDUBBB Dbbbb 0 . Hazbe Mahombd Muhdul 

[6 W. B., Act X, 78 

311 , Abandonment of share of 

holding. — Separated member of Ilindu family . — 
Whore a separation takes place in a joint Hindu 
family, and one member becomes the owner of a khas 
share, being a portion of land with a house, which 
(after living in it for some time) he eventually aban- 
dons, the zemindar is entitled to deal with it in the 
same way as ho is entitled by law to deal with the 
abandoned holding of a cultivating ryot. Lalla 
Nueohed Lall V. PuTTEH Bahadoob Lall 

[24 W. B., 89 

312 , Voluntary abandonment 

of permanent tenure. — Express relinquishment. 
— Determination of tenancy. — A voluntary abandon- 
ment of a permanent and transferable tenure for a 
long period, without any inevitable force, merger, or 
other cause beyond the power of the holder, is tanta- 
mount to an express relinquishment. If a man so 
abandon his holding for years, neither he, nor any 
one under him, can reclaim it. Chuhdehmohbb 
Nya Bhoosun V. SuMBHOO Chundee Chuceeb- 
BXJTTY .... W. B., 1864, 270 

Shoodan Kubmaeab c. Ram Chubn Pal 

[2 W. B., 187 

813 , Mon-payment of rent with 

loss of poBsesaion. — Non-payment of rent, coupled 
wdth the fact that the plaintiff was for live years out 
of possession, was held to amount to a relinquishment 
of land. Nuddbae Chand Poddab r. Modhoosoo- 
DUN Dey Poddae ... 7 W. B., 158 

314 , Mon-payment oP rent for 

some years. — Claim to eject tenant put in by land- 
lord after relinquishment. — In a suit for ejectment it 
appeared that the plaintiff had purcliased the house 
which stood u})on the plot in dispute thirteen years 
prior to the institution of the suit ; that he had occu- 
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22. ABANDONMKNT Oil RELINQUISHMENT 
OF TENURE— 

Non-payment of rent for some years— 

continued, 

piecl it for four years and then left the district for busi- 
ness purposes, paying no rent for the seven or eight 
years of his absence, during which the zemindar put 
^ defendant in possession and took rent from him. 
JEuild that, even if the plaintiff had a right when he 
went away to occupy the land if he chose to do so, as 
he did not do so, he had no right on his return to 
eject the defendant. Mdtty Soonur v , Qunditr 
S ooNUB 20W.B., 129 

815. Desertion of land and house 

by tenant,-- Sight of landlord to take poeseaeion, 
— When the house had fallen to the ground and the 
land been deserted the tenant, the zemindar was 
held justified in taking possession of the land as 
abandoned. Badam v, Michel 1 Agra, 866 

Bunn 00 Bebbb v Shbo Buns Kando 

[8 Agra, Rev., 9 

810. liand left vacant by ten- 

ant. — Zemindar* a right to poaaesaion. — A zemindar 
who without unlawful moans enters upon the land 
after the ryot’s tenancy is at an end, and takes pos- 
session, cannot be sued for illegal ejectment. Mah- 
liooD Ali Khan o. Gunga Ram . 8 Agra, 804 

817. Desertion by one of two 

tenants. — Relinquishment hg the other, — Lease hy 
landlord, — Sight of deserter to claim land subse- 
quently , — One of the two proprietors of a jotc having 
dt'serted the land, the other proprietor, while osten- 
sibly in possession of the entire jote, relinquished it 
to the landlord, who let it to the defendants. Some 
years after such relinquishment, the plaintiff, who 
claimed to have purchased the right of the proprietor, 
who liad relinquished, sued to eject the defendant on 
the ground that the relinquishment was not valid. 
Held that whether or not the relinquishment was in 
fact valid, the landlord was under the circumstances 
entitled to induct another tenant on the land, and 
that the plaintiff could not eject the defendant. 8ee 
lahen Chunder Mowleek v, Poorno Chunder Chatter- 
jee^ 8 W, R,, 153 ; and Mamrulhih v. Ramzan Ali, 
1 C, L, S,, 293, Boidonatu Maji Koybubto v, 
Aufuuna Dabbe . . 10 C. I<. B., 15 

818. Condition for liability for 

rent until express surrender.— iewor and 
leasee.— Kahuliat, — Suit for rent.— Notice of sur- 
render, — Surrender of land hy tenant, — The plaintiff 
was a mortgagee of certain land, and sued the defend- 
ant for the rent thereof for the three years 1871, 
1872, and 1873. He alleged that in 1800 the defend-^ 
ant had passed to him a kabuliat for one year ; that 
the defendant did not vactate the land on the expiry 
of his term ^ that he (plaintiff) had sued him in 1868 
and 1870 for rent, and obtain^ decrees against him; 
that the defendant had not yet surrender^ the land, 
and had not paid the rent, and hence the present 
suit. The defendant answered that he had not odfcu- 
pied the land during the years in dispute, and that 
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22. ABANDONMENT OR RELINQUISHMENT 
OF TENURE— cosWased. 

Condition for liability for rent until ex* 
press surrender— 

it had been in the possession of the owner (the mort- 
gagor). The Subordinate Judge awarded the plain- 
tiff’s claim ; but the District Judge, in appeal, reject- 
ed it, holding that the plaintiff had failed to prove 
that the defendant had occupied the land during the 
three years in dispute, and that the defendant’s con- 
duct in the former suits was ample notice to the 
plaintiff that he (defendant) had surrendered the 
land. On appeal to the High Court, — Held that the 
result of the former suits was to establish the fact 
that the defendant’s tenancy or liabiHty as a tenant 
had continued until the end of the cultivating year 
1870. By the terms of the lease the defendant was 
liable until he restored the property to the lessor. 
Ho had, therefore, to show, as against the plaintiff’s 
claim for rent, that he (defendant) had terminated 
the tenancy by some intimation to the lessor (plain- 
tiff) and put him in the way of acting on it by a re- 
entry on the promises. Tlie High Court, according- 
ly, nnding that there was no evidence in the case 
cither of notice given to the plaintiff or of an oppor- 
tunity afforded to him of resuming possession of the 
land, remanded the case for the determination of 
that question, observing that if such notice w’ero 
given, and such opportunity afforded, the plaintiff 
could not legally claim rent after the end of the cul- 
tivating year. Vbnkatbsh Nabayan Pai v . Keish- 
NAJi Abjun . . . I. D. B., 8 Bom., 160 

819 , OmiSBion to make ex- 

press surrender. — Notice of surrender of land 
by tenant. — Splitting up of the cause of action,— 
Son's liability on the fathef^s contract of tenancy, 
— On the 22nd April 1848 one A, mortgaged cer- 
tain land to the plaintiff, S. (the father of B., the 
d(;fendant), who was then tenant in possession of the 
land, attorned to the mortgagcio (plaintiff) by a 
kabuliat dated the 1st June 1848. S. dietl in 1 k 70 
in possession as tenant. In 1877 the plaintiff sued 
the dttfendant B, as heir of 8. for three years’ rent 
from 1871-72 to 1873-74. The defendant answered 
that he had had no possession or occupation of the 
land since the death of his father in 1H70. It^was 
decided in that suit that the defendant hml occu^jicd 
the land up to 1874, and a decree was iiiu4le against 
him for the rent claimed. In July 1878 the plaintiff 
brought the present suit for rent for the 8ub8e<j[uent 
three years, ui*., from 1876-76 to 1877-78. The de- 
fendant answered that he had given up the land in 
1871-72. He did not assert, either in the former or 
in the present suit, that he had given notice to the 
plaintiff of his intention to terminate his tenancy by 
' surrendering the land to the defendant, nor did ho 
allege that the plaintiff had assented to a surrender 
of it hy the defendant without such notice. The 
lower Courts found the kabuliat proved, but threw out 
the plaintiff's claim on the ground that ho tailed to 
prove the defendant’s occupation of the land during 
the three years for which rent was claimed. In the 
seroncl appeal it was contended for the plaintiff that 
the tenancy continued until the mortgage was paid 

6 F, 


U1 



DIGEST OF CASES. 


( 3040 ) 


IiANDLOBD AND TEJSlAlSlT~-oontinued, 

22. ABANDONMENT OR RELINQUISHMENT 
OP TENURE — oontinued. 

OmisBion to make express surrender— 

continued. 

off. Held that 8. became a yearly tenant of the 
plaintiff under the kabuliat, but that be was not 
bound to continue his tenancy until the mortgage 
was paid off. Held, also, that neither the plaint^ 
nor S. as yearly tenant could, without the consent 
of the other, terminate the tenancy without six 
months* notice ending with the cultivating year 
(30th June). Held, further, that the defendant as 
the son and heir of 8, was responsible on his father’s 
contract of yearly tenancy, so far as he (defendant) 
had assets of his father, and in order to free those 
assets from a continuing liability under that con* 
tract he was bound to give a six months’ notice 
of surrender to the plaintiff. The mere denial by 
the defendant in the former and present suit, that 
he bad over occupied the land, could not operate as 
such notice, and his non-occupation or non-cultiva- 
tion alone could not relievo him from his liability to 
pay the annual rent to the mortgagee (plaintiff), un- 
less the latter assented to a surrender or abandon- 
ment of the land by the defendant. Held, also, that 
the right of the plaintiff to the rent for the year 
1875-76 depended upon whether he might have in- 
clndod it in the former suit. The High Court re- 
versed the dcTTces of the Courts below, and mode a 
decree for the j)laintiff for the rent for 1876-77 and 
1877-78. Venkate^h Naraym Fai v. Krishnaji 
Arjun, /. Z. JK„ 8 Born,, 160, referred to and follow- 
ed. Balaji Sttauam Naik Salgavkab u. Bhi- 

KAJl SOTABE PUAUUU KANOLEKAU 

[L L. B., 8 Bom., 164 

820. BeUnquishment by some 

of lessees.’— Jotn< leate. — Where a joint lease w as 
given to many persons, with an entirety and equa- 
Uty of inter est among the tenants, the resignation of 
some of the joint lessees does not necessarily operate 
to void the lease. Mohima Chundeb Skin v. Pb- 
TAXBUB Shaha • . . . 9 W. B., 147 

82L BeUnquishment by man- 

ager for joint family, — Joint lease. — Where a 
member of a joint family is registered as jotedar in 
a zutNindar’s serishta, not as for himself only but as 
manager for the family, his relinquishment of the 
jotc is not sufficient in law to authorise the zemindar 
to make arrangemeuts with any others he pleases. 
Bykujtt Nath Doss v. Bissonath Majiiee 

[9 W. B., 208 

322. — BeUnquishment, Effect of. 

— Liability for renU — The mere fact of a tenant 
relinquishing the land will not excuse him from pay- 
ment of rent if he is otherwise liable, unless he makes 
some terms with his landlord. Mahomed Azmut v. 
Chundsb Lall PAEnsY . , 7 W. B., 250 

823. Liability for 

rent . — Where land redinquishod by the original ten- 
ant is settled by the zemindar with other ryots, the 
former ryot cannot be held liable for rent, even 
though his reliuqulshiueiit was not accom]ianied by 
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OF TENURE — continued. 

BeUnquishment, Effect oJ— continued. 
notice given in writing. Mahohed Qhasrr «. Shfn- 
KBB Lall 11 W. R., 58 

824. Relinquishuient 

hy tenant having a right of occupancy . — Ordinarily 
tenants having a right of occupancy may, on the 
expiry of any agricultural year, relinquish their 
holdinj^ by giving the landlord due notice ; and the 
determination of the tenure of the tenant, whether 
by forfeiture or relinquishment, will put an end to the 
tenure of the shikmoo holding under the tenant. 
The relinquishment of the holding will ordinarily put 
an end to the sub-tenures, provided such relinquish- 
ment be accepted hy the landlord in good faith. 
Where the landlord procures the relinquishment of 
the holding to defeat the under-leases, he should be 
held hound hy such under-leases, although custom 
may not authorise the tenant to grant leases to enure 
beyond the duration of his own interest. Hoolasbeb 
Ram V. PCBSOTUM Lal 

[3 N. W., 68 : Agra, F. B., Ed. 1874, 260 

825. Surrender to 

landlord. Effect of, on under-tenant . — When a tenant 
who holds laud fur a term with consent of the land- 
lord underlets that land, he parts with his own in- 
terest therein to the extent of the interest enated by 
the under-lease, and cannot, therefore, determine the 
interest of his under-tenant by suri’endcring his 
own term to the landlord. Hbbbamonkk tJ. Gonoa- 
KABAiH Roy . . . . 10 W. B., 384 

326. Surrender to 

landlord. Effect of, on under-tenant. — Whore a lessor 
gives his lesset^ }x)wer to sublet, and the latter sublets, 
the sub-lessee obtains rights against both of which he 
cannot he deprived without his own consent. The 
lessee’s surrender of his lease cannot operate to the 
prejudice of the sub-lessee. N bhaloonissa v. Dhun- 
Koo Lall Chowpby . . .13 W. B., 281 

827. Mnkurrari ten- 

ure. — Relinquishment of mokurraridar. — When a 
mokurraridar resigns his tenure, the dur-iuokurraris 
created hy him come t<i an end, but the position 
of ryots holding rights of occujiancy is not affected 
hy the extinction of either the tenure or the uuder- 
tenuri.«. Koylash Chundeb Biswas r. Bissebubeb 
Dobske 10 W. H., 408 

828. Relinquishment 

of purchaser from whom tenant holds.— rights 
of a tenant cannot be destroyed by the relinquish- 
ment of rights by the j)urchaaer from a puttidar 
from whom the tenant held by pottah. Before the 

tenant can bo ousted, it must l^ ascertained whether 
he holds under a legal title and one which gives him 
a right of occupancy. Chutteb Dhabek Singh v. 
JvTTA Singh . . . 4W. B.,76 

829. Mirasidar. — A 

mirasidor does not lose his mirasi rights by rclia- 
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Relinquishment, Effect of— continued. 
quishing his pottah. Subbaraya Mudali Col- 
LBCTOB OF CuiKQLEFUT . 1. L. B., 6 Mad., 803 

880. Inability to surrender to 

landlord. — Mortgage with landlord's consent, — A 
tenant who, with the implied consent of his landlord, 
has mortgaged his holding, cannot resign it to the 
landlord. He may resign to him the equity of re- 
demption. But tiU the mortgage has been r^eomed 
the mortgagee is entitled to retain possession. SH£0* 
uiiBUB Rai V. Shbobhuno Rai 

[1 M. W., 46 : Ed. 1878, 41 

831. — ' — Holder of tar- 

ceg field. — Consent of heirs, — There is no prece- 
dent for ruling that the holder of a survey field is 
incompetent to resign it without the consent of his 
heirs. Davalata bin Bhujanoa «. Bbeu bin Yadoji 
[4 Bom., A. C., 197 

882. Putnidar,—lEie' 

fusal to pay rent. — It is not open to aputnidarof his 
own clioice to throw up the putni, and by so doing 
escape his liability to pay rent. The contract, though 
not indissoluble, can only bo dissolved by an act of 
the Court, and as the result of proper enquiry. 
Hebba Lall Pal v, Nbel Monee Pal 

[20 W. B., 888 

333. Hur-mirasi 

mokurrart tenure,— Notice of relinquishment, — Sur- 
reiser of lease, — A tenure mider a dur-mirasi 
mokurrari lease of land, whicli is not lot for agricul- 
tural purposes, cannot be put an end to by a mere roliu- 
quishmciit, on the part of the lessee, although after 
notice to the landlord. Fer Field, J, — The principle 
laid down in the case of Heera Lall Pal v. Neel Monee 
Pal, 20 W. P., 38B, where it was held tliat a putni- 
dar cannot, of his own option, relinquish his tenure, 
is applicable to all intermediate tenures between the 
zemindar and the cultivator of the soil, except those 
held on farming leases. Judoonatu GhoBB «. 
SOUOENE, KiLBUBN, & Co. 

[L li. B., 9 Calo., 971 : 12 C. L. B., 843 

834, Ex-proprietary tenant.— 

Relinquishment ofex-proprietare rights. — Act XII of 
1881 {N.-W. P. Pent Act), ss.'d, 31.— Held, by the 
Pull Bench, that an ex-proprietary tenant is not com- 
petent to relinquish his holding to his landlord by pri- 
vate arrangement. Per Pbthbbam, C. J. — Section 
81 of the N.- W. P. Rent Act (XII of 1881) was enacted 
absolutely in the interests of the cultivator, and 
provides, in effect, that although the occupancy ^ 
tenant may not be turned, out, and may not transfer 
his rights, ho is not to be regarded as bound to his 
holding, that he may relinquish it, and that, in that 
case, he is not liable for rent ; but this provision must 
not be taken advantage of by letting the zemindar 
buy the holding, and thus inti^ucing a new cultiva- 
tor, contrary to the prohibition contained in section 
9. Imdab Sen o. Naubat Singh 

[I. L. B., 7 All, 487 


XAJNDtiOBl) AND TJOiNANT—eontinued. 

28. EJECTMENT. 

(a) Generally. 

See Cases under Ejectment, Suit fob— 

335 , Interference with tenant 

by Bemindar. — Inducing sub-tenants to pay rent 
to zemindar.— Whero a zemindar so interferes 
with the possession of a tenant not personally occu- 
pying the land as to induce the under-tenants to pay 
rent to him (the zemindar), his interference amounts 
to dispossession. Hoymobuity Dabseb v. Srhb- 
kissbnNundbb . . 14W. B., 68 

See Radha Madhub Panda v. Juggbrnath 
Dooab . . • .14 W. B., 188 

333 , . . - Bight of landlord to eject 

and re-enter. — Pxpiration of lease and omission 
to take renewal, — Where an old lease has expired, 
and the lessee, having the option of renewal on apply- 
ing within a specified time, does not choose to take a 
new lease, the landlord’s claim to re-entering cannot 
bo styled a penalty in the sense in which forfeiture 
of a lease would be upon non-performance of a con- 
tract. Deb Pooreb Boibtobbb v. Kbnoo Singh 
Roy 20 W. B., 867 

337 , Right of lessee of zemin- 

dari rights to eject. — Unless evidence to the con- 
trary be forthcoming, a lessee of zemindari rights must 
in this country bo presumed to have all and the same 
powers in relation to the location or ejectment of 
ryots as are possessed by the zemindar. Suda Nund 
V. Dwaeka Singh . . . 2 N. W., 194 

338 . Bight of joint lessor.— 

Suit for ejectment. — One of several joint lessors can 
eject a lessee after expiry of the lease. Mudun 
Singh o. Nuefut Singh . . 2 W. R., 291 

330 , Bight of purchaser.— 

talook. — Sale for arrears of rent . — “ Uptimus inter- 
pres rerum jssus,** — The plaintiff, purchaser of a 
talook sold for arrears of rent under Regulation Vfll 
of 1819, brought a suit for khas ijossession of a 
tank within the talook purchased by him, which had 
been held by the defendant and her jiredecessors from 
a time anterior to the grant of the talook. Held 
that the relationship of landlord and tonatit in which 
the parties stood did not prevent the application of 
the maxim optimus iuterpres rerum usus, and it was 
open to the defendant to show by evidence as to the 
nature of the enjoyment wliat the origin ^ of the 
tenure re»illy was. It being shown that the interest 
in the tank had been frequently transferred during a 
period of more than sixty years without any change 
in the terms of the holding or the amount of rent 
paid, and that one of the tmnsferees of the tank had 
been the owner of the talook in which it was, it was 
held that the plaintiff was not entitled to a decree 
for khas iKwsession. Nidhikrishna Bose v. Nibta- 
BINI Dasi . 18 B. L. B., 416 : 21 W. B., 886 

340. .1 — Summary 

ejectment. — Person not in receipt of Tenants 

long in possession and paying rent cannot be sum- 
marily ejected in an action by an alleged purebaser 
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28. EJECTMENT — continued, 

(a) Gbnbballt — continued. 

Bight of purchaser — continued, 
suing for poBsession ; they can only be ejected in a 
suit in the Kevonuo Court by the person entitled to 
receive the rent. Thakoob Doss Hot v. Bhyetjb 
Chukobb Bhvttaohabjbb . 11 W. B., 609 

341 , - Liability to ejectment— 

Long tenancy, Nature of.— Whore the defendant liad 
been in possession as tenant for more than thirty years, 
and there was no lease or agreement showing the 
nature of the original tenancy, the presumption of 
law is that he is a tenant from year to year, and 
therefore liable to bo ejected. Regulation V of 1827, 
section 1, does not apply to such a case. Bai Ganqa 
V. Dullabh Pabag . . 6 Bom., A. C., 179 

842. Inamdar.^ 

Perpetual right ofoceupemey. — Suit for ejectment . — 
Where a family of kulkarnis in the K‘t)nkan was 
proved to have been in actual occupation ef land under 
an inamdar for ninety years at a uniform rent,— 
Meld, in the absence of proof of any lease for a more 
limited term as alleged by the plaintifP, that the 
occu]>ants were entitled to hold as long as they paid 
the usual rent. Annaji Appaji «. Kabi Atmaji 
[8 Bom., A. C., 124 

848. Tenants of 

inamdar. — Right to raise rent, — Tenants in posses- 
eion before grant. — An inamdar, though he cannot 
eject his tenants w'ho have been in possession before 
the grant of the inam, as long as they pay the rent 
due for their land, may nevertheless raise such rent 
at his pleasure (they not having acquired a prescrip- 
tive title), and is not restrained in doing so by the 
rates fixed by the Oovernmeut survey. IIabi bin 
JoTi 0 . Nabatan Achabbya . 6 Bom., A. C., 23 

844. — Position of 

eul-lessee under unexpired lease. — The fact that a 
person holds under an unexpired lease granted by a 
mere occupancy ryot against whom a decree of eject- 
ment has been obtained, is of no avail to enable such 
person to support his possession against the zemin- 
dar. Jafbbb Bbguh V . Hossein Zaman Khan 

[2 N.W.,e 

846. — Status of 

'kashtkar. — The plaintiff occupied as kashtkar a 

{ )iocc of land in a mouzah which was subsequently 
eased in farm. The fanner granted a pottah of a 
portion of the mouzah, including the plaintiff’s hold- 
ing, to S., to whom, instead of the farmer, the plain- 
tiff subsequently paid rent. In the absence of any 
evidence as to the nature of the pottah grant^ to 
8., and of any consent on the part of the plaintiff 
to change his status, ho did not lose his status of 
kashtkar, and was not liable to ejectment by reason 
of the ejectment of N. Matapulut Singh u. Mata 
Dtal 3 Agra, 276 

343 , Lessees from 

lahhirajdar. — Right of zemindar to eject. — A 
party in legal possession under a lease from a lakhi* 


LANDLOBD AND TENANT— coafi nued. . 

23. EJECTMENT— conftJMrsrf. 

(a) Gbnbballt— 

Liability to ejectment— coraftnued. 
rajdar cannot be summarily evicted by the zemindar 
without the intervention of the Court, even if the 
zemindar is entitled to resume the land as invalid 
lakhiraj, or as lands which have lapsed on non-per- 
formance of stipulated service. Indbabutty Koon- 
WABBB V. Holloway . . . 9 W. B., 168 

347 , Illegal ejectment.— 

of tenant to he restored to possession if dispossessed 
before tenure is put an end to. — In a suit for posses- 
sion by a tenant who claimed to hold under a perma- 
nent tenure, it was found that the tenure under 
which the plaintiffs claimed had not, though not 
found to bo permanent, boon put an end to. Held 
that the plaintiffs wore entitled to succeed. Chun- 
DAB Kumab Guha V . Mungul Mollah 

[11 C. L. B., 887 

848. Suit by tenant 

for possession. — A tenant, suing to recover posses- 
sion of an old joto from which he has l)ecn dispos- 
sessed by his landlord before the termination of his 
tenancy, is not required to prove a right of occu- 
pancy. Cbowht 0 , Jhitkbbb Dhanooe 

[23 W. B., 387 

849. ; Act X of 1859, 

s. 25. — An ejectment by a zemindar without applica- 
tion made to the Collector under section 26, Act X 
of 1859, is not necessarily an illegal ejectment. The 
illegality of the ejectment must be established by 
evidence. Sheo Ruttun Singh n. Phool Koo- 
makbb . . W. B., 1864, Act X, 68 

850. Act X of 1859, 

s. 23, cl. 6, and s. 25. — Limitation Act, 1859, s. 15. 
— Suit for possession by ryot. — When a zemindar, of 
his own authority, and without the intervention of the 
Collector under section 25, Act X of 1859, ejects a 
tenant whoso lease lias expired, the tenant may recover 
possession, without reference to the title of the 
zemindar to eject him, in a suit under section 15, 
Act XIV of 1859 ; but if the tenant sue under clause 
C, section 23, Act X of 1859, the question is open as 
to whether the tenancy was at an end or not ; and if 
it was at an end, the tenant must tail in his suit. 
JONABDUN AOHABJBB V. HABADITN ACIIABJBE 

[B. L. B., Sup. Vol., 1020 : 9 W. B., 618 

Ubjoon Dutt Boniok «. Ram Nath Kubmo- 

kab . . . 21 W. B., 123 

35L — ■ Restoration to 

tenancy after wrongful eviction. — If a ryot, holding 
at a particular rent, is unlawfully evicted, he does 
not necessarily cease to hold at that rent ; and if he 
is restored to i^ssession, he is restored to his original 
holding. Rashbehaby Ghosb Kam Coomab 
Hhobb 22 W. B., 487 

LUTTEBFUNNISSA BiBBB V. POOLIN Behabbb Sbin 

[W. B., P. B.. 91 

852. ■■ Liability to 

damages for ejectment. — In a suit by an ejected Ics- 
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23. EJECTMENT — continued, 

(a) Gbnbbally — continued. 

Illegal ejectment — continued, 

see to recover a year’s balance of rent from his les- 
sor, who had given a lease to another party and dis- 
possessed plaintiff, — Held that, by granting the later 
lease, defendant had made himself responsible for any 
loss which might thereby bo occasioned to plaintiff, 
even though ho (the lessor) had not collected the rent 
himself. GobIND Chitnd Jutteb v. Mun Mohun 
Jha 14 W. B., 43 

853 , Effect of order of ejectment. 

— Bengal Rent Acty 1869 1 s. 53, — Right to standing 
crops on land , — The effect of an order of ejectment 
under section 63 of the Kent Act is to dispossess the 
ryots, not only of the land, but also of the crop 
standing thereon, the objetit of such an ejectment 
being to terminate completely the connection between 
the pirties as landlord and tenant. In the matteh 
OP Dubjan Mauton «. Wajid Hossbin 

[I. L. B., 5 Calc., 136 

{b) Notice to quit. 

864. Necessity of notice. — Mode 

of determination of tenancy. — Notice to (jnit is a 
necessary part of the landl(jrd’s title to eject tlie 
tenant. Abhulia Uawutan v. Pakkbbi Mohomkd 
Kawutan . . . I. L. B., 2 Mad., 346 

856. " Mode of deter- 

mination of tenancy , — In a suit by a lessee to oust 
the tenant in possession, — Held that the tenancy 
must be shown to have been legally determined by 
notice to quit, demand of possession, or otherwise. 
FitzPatbick d. Wallace 

[2 B. L. B., A. C., 317 : U W. B., 231 

Nabain Mhndul V. Bhooeto Mahato 

[26 W. B., 66 

856. Ryot without 

right of occupancy , — — Can a zemindar eject 
a ryot not having a right of occujMuijy without giv- 
ing any notice? KonUL Sanoath «. Komanath 

Gossambb . . . . 21 W. B., 332 

867. Suit for eject- 

ment brought without notice, — A ryot whoso tenancy 
can only be determined by a reasonable notice to quit, 
expiring at the end of the year, can claim to have a 
suit for ejectment brought against him by his land- 
lord dismissed on the ground that he hM received 
no such notice. Kajbnpbonath Mookuopadhya i;. 
Basbideb Ruhman Khondkhab 

[I.L. B., 2 Calc., 146: 26 W. B.,829 

858. — Tenant-at-will, 

— Evidence of local custom. — The nature of a hold- 
ing, as between landlord and tenant, must always be 
a matter of contract, either expressetl or implied. If 
there is no express agreement, a tenant becomes 
a tonant-at-will, or from year to year, and is liable lo 
be ejected upon a reasonable notice to quit, unless 


XiANDLOBD AND TENANT— eoaftimsrf. 

23. EJECTMENT— eon/iaasd. 

(6) Notiob to quit— 

Necessity of TLOtioe— continued, 

some local custom to the contrary is proved. Pbo- 
SUNKO Coomabbb Dbbba V. Button Bbpaby 

[I. L. B., 3 Calc., 696 : 1 C. L. B., 677 

Abdool Kubbbm V, Ombb Cuand Lahata 

[24W.B.,461 

Tabukpodo Guosal v, Shyama CnuBN Napit 

[8 O. L. B., 60 

359. Receipt of rent, 

— Creation of tenancy, — The recognition by the 
owner of lands of the ititerest of parties in possession 
by the receipt of rent from them, constitutes a ten- 
ancy re<niiring to be determined by notice or other- 
wise before such parties can be treated as trespassers. 
SONBT KoOKB n. HiMMUT KaHADOOB 

[I. L. B., 1 Calc., 391 : 26 W. B., 289 
L. B., 8 I. A., 92 

360. - . Lease at small 

rent. — Endowed lands. — Tenant- at-will. — Lands 
forming part of the endowment of a temple were de- 
mised by the Collector at a svamibhogam rent of 
four annas per eottali, the lessee paying the Govern- 
ment tirvai. The lessee entered, improved, and paid 
his rent for se.vcral years. Held^ reversing the de- 
cree of the Principal Suddor Ameen, that the small- 
ness of the rent showed that the lessee was merely 
a tenant-at-will, and the hakdar of the endowment, 
having regtvinod possession, might oust him at his 
pleasure. Ucgulation V of 1822, section 8, refers 
only to zemindars and other proprietors of estates 
permanently settled under the Regulation of 1802. 
NALLATAMBI PattAB V, CUINNADKYVANAYAGAK 

PiLLAi 1 Mad., 109 

361. Suit for parti- 

tion and ejectment of ryots. — Right of occupancy , — 
In a suit for partition of the joint inaui lands of a 
Hindu family, it was not disputed that the plaintiffs 
were entitled to the share which they claimed, but 
they joiiKxl as defendants a nurnlxjr of cultivating 
iwots whom they sought to eject. The ryots pleaded 
that the lands had been reclaimed by tln)ir foro- 
fatliers, and that they and their fathers had been in 
possession ever since, and that tlioy had thereby 
acquired a permanent right of occupancy. Semhlet-— 
That, even if the rytJts had not a ])crmaniint tenure, 
they could not bo ejccttsl exciept upon notice at the 
end of the Fasli, sf) long as they paid the rent due 
upon the lands. Saminaba Pillai t). Subba Rbd- 
DIAB . . . . I. li. B., 1 Mad., 833 

802. Mittadar, Right 

of. — Kudioaram or tenant-right. Presumption as to, 
— Right to eject. — The kiidivarain (tenant-right) does 
not necessarily vest in a mittadar, as such, so as to 
entitle him to eject the ryots on his mitta on notice 
as tenants from year to year. Srinivasa Chbtti v. 
Nunjunba Chbtti . 1. Ij. B., 4 Mad., 174 

863. — " ■ ■ Tenure trans- 

ferable by custom. — The mere fact that a tenure is 
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28. EJECTMENT— 

(b) Notice to quit — continued. 

Necessity of notioe — continued. 

transferable under the custom of the district does 
not make it one which is not terminable by the 
landlord on sufficient notice. Shaha Sukdabi Dabi 
V. Nobin Chvndeb Kolta . 6 C. li. R., 117 

864. Claims of rival 

tenants. — Pottah by landlord to tenant out of •pos- 
session, — In a suit between two rival tenants having 
the same landlord, the one striving to obtain, and 
the other to maintain, possession of a particular 
parcel of land, where it is found that the defendant 
is still in occupation and has not been ejected by the 
zemindar, the mere production of a pottah alleged 
to have been granted to the plaintiff by the zemindar 
cannot of itself determine the tenancy of the defend- 
ant, or enable the plaintiff to stand in the shoes of 
the zemindar and serve the occupant tenant with 
a notice to quit. Chttndeb Monet ' Chanda 
Bbindabttn Nath . . . 25 W. R., 182 

806. Permanent 

tenancy. — Tenancy from year to year. — Eject^ment. 
— Where the plaintiff sued in ejectment, and the de- 
fendant sot up 11 right as a permanent tenant, — Held 
that the Bettiii,' up of this right was a repudiation 
of the landlord’s title, and absolved him from the 
dbligation which would have devolved on him of 
giving to the defoiidaut a notice to quit if the 
defendant had set up a tenancy from year to year. 
Baba v. Visuyanath Joshi 

[I. L. R., 8 Bom., 228 

860. — — ' Tenant from 

year to year. — When there is no custom of the 
country to the contrary, six months* notice to quit is 
proper notice. This period must have elapsed before 
the plaint is died, and the time occupied in the suit 
before decree cannot be counted. Nanabhai Rus- 
TAMJi V. Pestanji Jambetji . 6 Bom., A. C., 81 

807. Tenant from 

year to year. —A notice to quit, running only for 
ten days, is not a sufficiently reasonable notice on 
which a landlord can maintain a suit in ejectment 
against a tenant from year to year. Kam Rotton 
Mundul V. Nettbo Kallt Dossee 

[I. li. R., 4 Calo., 889 

868. Monthly 

tenancy. — By indenture, dated 1st February 185G, A. 
leased certain premises in Calcutta to B. for a term 
of ten years, os from Ist November 1855, at a rent of 
RXOO per month, payable monthly. A. covenanted 
with B. to grant to her on her request, to be made 
within three months of the expiry of the term, a 
fresh lease on the same terms for three years. The 
defendant in 1858 became the assignee of the lease 
without notice to .4., and continued to occupy the 
premises and paid rent in the name of B. up to 
August 18615. No renewal of the lease was applied 
for, and the plaintiffs, who became the representatives 
of A, in June 1866, gave notice through their attor- 
neys on 6th September 1866 to B. to quit on Ist 


LANDLORD AND TEN ANT ^continued. 

23. EJECTMENT — continued. 

(h) Notice to quit — continued. 

Necessity of noUoe^continued. 

November 1866, and on that date demanded posses- 
sion from B. and from the defendant. Beld that 
the tenancy after 31st October 1865 was a monthly 
tenancy in the name of B., and was terminated on the 
Slst October 1866 by the notice of 6th September 
1866. Bbojonath Mulliok v. Weskins 

[2 Ind. Jur., N. S., 168 

869. Tenant from 

year to year, — Occupancy, Right of. — If a tenant 
from year to year receive no notice determining the 
tenancy at the end of eleven years, and is allowed to 
remain on the land after the commencement of the 
twelfth year, he cannot bo ejected until the end 
of the twelfth year, when he will acquire a right 
of occupancy. Dabiao Bibhoon v, Dowltjta 

[6 N. W., 9 

870. Limitation — 

Puitni lease. — Receipt of rent, — Notice, — A., a Hindu, 
died leaving his widow B, and his mother C. B. 
adopted D. C. granted a putni pottah to B, of certain 
property belonging to the estate of A, During the 
minority of 2>., B. received the rent from E,, and 
afterwards 2>., on attaining majority, realised rent 
from E. by suits under Act X of 1859. Twelve years 
after attaining majority, D. sued for cancellation 
of the putni lease and for obtaining klias possession of 
the property. Held tliat the suit was not barretl. 
The receipt of rent was no confirmation of the putni 
lease; it only created the relation of landlord and 
tenant. Held, also, that the plaintiff was not entitled 
to khas possession before the relationship of landlord 
and tenant was legally determined by a reasonable 
notice. Semble, — Such notice should [expire at the 
end of the year. Bunwabi Lal Roy v, Mahima 
Chandba Knuall 

[4 B. L. R., Ap., 86 : 13 W. R., 267 

87X. Sufficiency of notice.— 

Ejectment, Application for. — A zemindar cannot 
rightfully seek the assistance of the Collector in eject- 
ing a ryot during the currency of the agricultural 
year, nor con an application of this kind for imme- 
diate ejectment be received in the light of a notice to 
the tenant requiring him to resign his holding at the 
end of the agricultural year. Mahomed Shah v. 
UsoTTB Hossein . . . 6 N. W., 161 

Jadoohundttn Singh v, Paujdab Khan 

[6 N. W., Ap., 1 

. 372, — Unreasonable 

notice. — A notice to quit within thirty days, served 
by a landlord on his tenant at a time when the crops 
are ripening, is unreasonable and insufficient. Where 
such a notice was given, the Cdhrt refused to deter- 
mine what w'ould have been a sufficient notice, and to 
make a decree to take effect at a future date on the 
basis of such notice Per Gabth, C, J. — The cases of 
Mahomed Rasid Khan Chowdhry v. Jodoo Mirda, 
20 W. R., 401 ; and Hem Chundsr Ghose v. Raaha 
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(h) Notice to oivvL^eontinned, 

Sufficiency of natiQB— continued, 

Pershad Paleet, 23 W. 22., 440, considered and 
doubted. Jubbaj Ror v, Mackenzie 

[6 C. li. B., 281 

873. R eaa onabl e 

notice. — Tenant other than occupancy ryot. — A tenant 
other than an occupancy ryot is entitled to a reason- 
able notice to (juit. What is a reasonable notice is a 
question of fact, which must l)C decided in each case 
according to the particular circumstances and the 
local customs as to reaping crops and letting land. 
It is not necessary that the notice must expire at the 
end of the year. Janoo Mundur v. Erijo Singh, 22 
W. 22., 54S ; and Rajendronath Mookhopadhya v. 
Baesider Ruhman Khondkar, I, L. R., 2 Calc,, 146, 
considered. Jaout Ciiundee Roy aliat Bashi 
Chundbb Rot v. Rup Chand Chango 

[I. L. B., 9 Calc., 48 : U C. li. B., 148 

374. Reaeonablenees 

of notioe. — There is no authority for the projKJsition 
that a notice to quit to a ryot other than an occupan- 
cy ryot must terminate at the end of a cultivating 
year or be a three months* notice. Such a ryot 
is only entitled to a “ reasonable ** notice, and such as 
will enable him to reap his crop j what is a ** reason- • 
able** notice is a question of fact to bo decided in 
each cose, having regard to its })articular circum- 
stances, and the local customs as to reaping crops and 
letting land. Rapua Gobind Koeb «. Rakhal 
Das Mukhebji • . L L. B., 12 Calo., 82 

376. — Reaeonable 

notice. — It is not necessary that the period allowed in 
a notice to (juit by a landlord to his tenant should 
terminate at the end of the year, but the notice must 
be in respect of the date of determination of the 
tenancy as well as in other respects a reasonable 
notice. A notice to cpiit served on the 26th of Pous, 
and allowing two months to the tenant to vacate his 
holding, such ]Kjriod thus expiring on the 2Gth 
Falgun, when it appeared that cultivation began 
in the months of Magh and Falgun, and that they 
were the months for letting out land in the district, 
held not to bo a reasonable notice. Bidhumukhi 
Dabea Chowdhbain o. Kepyuttjllah 

[I. Ii. B., 12 Calo., 98 

876. Determination 

of tenancy. — Inamdars. — An inam, existing under 
grant made in 1811, became in 1863 the subject 
of arrangcmeTit between the zemindar, who had suc- 
ceeded the grantor in the zemiiidari, and the inamdars. 
This resulted in what was either a confirmation of 
the original grant on terms more favourable to the 
zemindar, or a new grant of an estate in all respects, 
save as to the rent, similar to the previously existing 
estate, which was a tenancy in i)crpctuity. To a suit 
brought by certain mortgagees against the inamdars 
to enforce mortgage rights existing since 1842, the 
defence was made that possession taken of the inam 
lands by the Collector in 1846 liad determined the 
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23. EJ£CTMENT-ooN^t»N0(2. 

{b) Notice to quit — continued. 

Suffioienoy of notioe— 
original inam rights therein, as well as the lien of the 
mortgagees. The present zemindar, son and succes- 
sor of the grantor of 1863, now claiming that he had 
dotermiiKxl the tenancy by a notice to quit, — Held 
that the tenancy was not determinable by such notice. 
MaUABAJAH of ViZIANAOBAH t). SUBYAKABAYANA 

[I. Ii. B., 9 Mad., 807 
Ii. B., 18 1. A., 82 

877. Notice ending with 

cultivating year. — Inamdar. — Partition. — An inam- 
dar cannot eject a yearly tenant without six mouths* 
notice to quit, ending with the cultivating year. Nor 
can he eject other tenants, except on the expiration of 
their term of years or other interest in the land. 
Where a family of inamdars disagree among them- 
selves, and one of them obtains a decree for partition 
a^inst the others, ho cannot, in execution thereof, 
eject (without due notice to quit) the tenantry on 
such portion of the land as may have been allotted to 
him under that decree in a suit to which such 
tenantry were not parties, and by which, therefore, 
their rights are not barred. Nabayan Bhivbav v. 
Kashi . . . . I. li. B., 6 Bom., 67 

878. Inamdar , — 

Tenants cannot bo ejected as more trespassers. If 
they arc yearly tenants, they are entitled to a clear 
six months* notic(i to (juit before they can bo evicted. 
If they arc tenants for a term of years or for a life 
or lives, there must bo proof of an expiration of the 
terra by effluxion of time or of the falling of the life 
or lives. Panpubang Saeiiaram v. Yednrshwab 

[I. Ii. B., 6 Bom., 70 

379. Holding from 

year to year. — Even in the case of a tenant from 
year to year, the landlord cannot evict without giving 
previous notice to quit. To be reasonable, a nutieo 
must not be peremptory, but must fix a time within 
which the ryot is reciuired to quit the land. Betts 
V. Jamie Shaikh . . . 28 W. B., 271 

See also Mahomed Rabid Khan Chowdhby 
V. Japoo Mibpha . 20 W. B., 401 

380. ' Transfer of 

Property Act, IV of 1882, ss. 106, 111.— On the 11th 
December 1882, A., who had, on the Ist July 1882, 
let rooms in a dwelling-liousc to B., sent a letter to 
the tenant in the following tenns : ‘‘If the rooms you 
occupy in the house No. 5, Thornhill Road, arc not 
vacated within a month from this date, 1 will file a 
suit against you for ejectment as well as for recovery 
of rent due at the enhanced rate.** On the Ist Feb- 
ruary 1883 the lessor instituted a suit against the 
tenant for ejectment, with reference to the above 
letter. Held by Oldfield, J. (Mahmoop, J., dis- 
senting), that, with reference to the terms of section 
106 of the Transfer of Property Act, the letter was 
not such a nf)tice to (luifi as the law rcciuired, 
inasmuch as the notice did not expire with the end 
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(6) Notiob to f^xsiT^oontinued, 

Suffioiency of notice — continued, 
of a month of the tenancy ; and that this defect was 
not cured by the circumstance that the lessor waited 
until the end of the month to enforce his right to 
eject by suit. Held by Mahmood, J. (Oldfield, 
•f., dissenting), that the letter dated the 11th Decem- 
ber 1882 was a valid notice to quit under sections 106 
and 111 of the Transfer of Property Act, and suffi- 
cient to determine the tenancy, inasmuch as it 
gave the tenant more than fifteen days* notice, and 
its terms were such that he could with perfect safety 
have acted upon it by quiting the premises at the 
roper time, —namely, by the end of the month, wliich 
c must be presumed to have known was the right time 
to leave, without any risk of incurring liability to 
payment of further rent, the landlord having clearly 
indicated his intention to terminate the tenancy, and 
the notice being binding upon him ; that the addi- 
tional time given by the notice must be taken to 
liave been given for the convenience of the tenant, 
and not with the object of continuing the tenancy ; 
and that the suit lor ejectment, not luiving been 
brought till long afterwards, was maintainable. Doe v. 
Smitht 5 Ad, 4* 363 ; Ahearn v. BeHman^ Z. N., 4 

Hxoh. D.t 201 i N. coordaee Mulliok v. Jewraj Baboo, 
12 B. L. E., 263 i and Jagui Chunder Roy v. Rup 
Chand Chang o, I. L. R., 9 Calc., 48, referral to. 
Also per Maumood, J . — The words “fifteen days’* 
in section 100 of the Transfer of Projierty Act imply 
a fixation of the shortest period of notice allowed by 
the section; and the term “expiring** means that 
the terms of the notice must be such as to make it 
capable of expiring according to law at the right 
time, so as to render it safe for the tenant to quit 
coincidentally with the end of a month of the tenancy, 
without incurring any liability to payment of rent for 
any subsequent period. Buadley e. Atkikson 

[I. L. R., 7 Ali, 596 

Held, on appeal under the Letters Patent, that, with 
reference to the terms of section 106 of the Transfer 
of Pro|)erty Act, the letter was not such a notice 
to quit as the law required, inasmuch os it was not a 
notice of the lessor’s intention to tenninate the con- 
tract at the end of a month of the tenancy. Per 
iSTKAiaUT, J. — Quatre , — Whether the letter was a 
notice to quit at all. Also per Straiout, J, — A notice 
to quit must be certain, at all events in respect of the 
date of the determination of the tenancy : in 
other words, there must be a clear and explicit in- 
timation to the tenant as to the date after which he 
will, if he remains in occupation of the promises, 
become a trespasser. Aheam v. Bellman, L, R., 4 
Rxeh. D., 201, distinguished. The judgment of 
Mahmood, j., rovemd, and that of Oldfield, J'., 
affirmed. Bradley v. Atkinson 

[L L. R., 7 AIL, 899 

881. ' ■ — 'Ejectment by 

putnidar, — Notice to quit. Verbal.— A putnidar, 
desirous of ejecting a tenant whose lease has expired. 
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28. EJECTMENT — continued. 

(b) Notiob to quit— - continued. 

Bufidcienoy of notice — continued. 

need not give him a written notice to quit; a verbal 
notice being sufficient. Golah Mbhdeb v . Amjttd 

Ali 23W.R.,812 

882. Tenant without 

right of occupancy. — The “reasonable notice to quit” 
wMch a ryot without a right of occupancy may 

claim from his landlord before he can be ejected, 
need not be confined to a demand of jK>Bses8iou and 
notice to quit on a certain day. It is sufficient if the 
landlord asks for a higher rat© of rent and gives tho 
ryot notice to quit if he declines to pay it. A suit 
for ejectment against a tcnant-at-will is a sufficient 
demand of possession and would justify a decree con- 
tfuning a date fixed for ejectment. Hbh CnuNDBB 
Ghobb V. Badua Pbrshad Palbet 

[28 W. R., 440 

883. Notice to quit 

or pay an enhanced rent. — Twofold claim, both 
for rent and ejectment, not suetainabU. — Decree 
for rent and ejectment. — Bengal Act Vlll of 1869, 
8 . 14. — Where A., after notice to his tenants to pay 
rent at an enhanced rate from the commencement of 
the ensuing year or quit, brought a suit in which ho 
prayed for a higher rate of rent or ejectment in the 
alternative, — Held that in such a suit tho plaintiff 
could not insist upon a two-fold claim for both rent 
and ejectment, nor obtain a decree for rent for the 
first quarter and ejectment thereafter. It is doubtful 
whether a notice in the alternative form to pay en- 
hanced rent from a certain day or quit is a good 
notice. Janoo Mundur v. Bnjo Singh, 22 W. R„ 
648, doubted. Mohahaya Goopta v. Nilhadhab 
Rai . . . . L K R., 11 Calo., 688 

384. Service of notic5e.—iVoq/* of 

service. — Publication in newspaper. — Termination of 
tenancy, — Adverse possession. — Proof of service of a 
notice to quit on a tenant, which is confined to prov- 
ing that such a notice, addressed to the tenant, was 
published in a local newspaper under circumstances 
which made it highly prcjbable that tho notice in 
question came to the knowledge of tho tenant, is not, 
without more, such proof of service os will suffice; to 
terminate the tenancy, or entitle the tenant to con- 
tend that he remained, after the ^te fixed by tho 
notice for vacation, in adverse ]) 08 session of the pre- 
mises. CuAND&lXL V. BaOHBAJ 

[I. L. R., 7 Bom., 474 

885. • ■ ■ " Necessity of 

proof of service. — In answer to tlie plaintiff’s suit 
in ejectment, the defendant denied the plaintiff’s 
title and asserted his own. Hetd that, assuming 
the defendant to be the plaintiff’s tenant, yet, inas- 
much as the defeudaut denied the plainti^s title, it 
was not necessary for the plaintiff to prove service of 
notice to quit on the defendant. Gopalrao Qanbbh 
V. Kisuorb Kalidab . 1. L. R., 9 Bom., 527 
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24. BUILDINGS ON LAND, RIGHT TO 
REMOVE— 

388. Removal of buildings by 

tenant. — Tenant holding oper after expiry of leaee, 
— By indenture, dated Ist February 185G, A, leased 
certain premises in Calcutta to £. for a term of ten 
years, as from Ist Noveml>er 1865, at a rent of RlOO 
per inoiitb, payable monthly. A. covenanted with B. to 
{i^rant to her on her request, to be mode within throe 
months of the expiry of the term, a fresh lease on 
the same terms for three years, and that it should be 
lawful for B. at any time during the second lease, or 
extended lease, to remove or sell and dispose of all, or 
any part, of the screw's and machinery which were at 
the time of the granting of the lease, or during the 
term or extended term might Ihj, upon the premises, 
and imme<liately u^kui or within two mouths after 
the expiration of the term or extended term to re- 
move, &c., the buildings, &t\, which then were or 
might at any time, during the term or extended term, 
be erected on the promises by B., her executors, 
administrators, or assigns. B. erected buildings 
during her tenancy under the lease. The defendant, 
on 24th August 1858, became, by various mesne 
assignments, the assignee of the lease, without notice 
to A., and subsequently repaired and erected build- 
ings on the land. The defendant continued to occupy 
the premises, and paid the rent in the name of J9. 
up to August 186G. No renewal of the lease (which 
expired on Slst October 18G5) was ever demanded 
by B, or by any one claiming under her. The plain- 
tiffs, who had become A.*s representatives in .Tune 
18GG, gave notice, through their attorneys, on Gth 
Septemibcr 18GG, to B. to quit on 1st NovemiHjr 
18GG, and not to remove buildings and fixtures put 
up since Ist November 1855 ; and on Ist November 
IHGG the plaintiffs, in pursuance of the notice of the 
Gtii of 8epteml)er, demanded possession of ff. and of 
the defendant who was in tmtual occupation of the 
premises. Held that the acceptance of rent by A. 
and his representatives from the (defendant holding 
over after the expiration of the original term did 
not constitute a nmewal of the lease for three 
years ; that the defendant was not entitled to a 
renewal for three years; that the tenancy after 1st 
October 18G5 was a monthly tenancy in the name of 
B.y and was terminated on 31st October 18GG by the 
notice of Gth September 18G6 ; that the deftmdant 
was not entitled to remove buildings er(!cte<l ; but 
tlmt he might remove the machinery. Bbojonath 
Mullick V. Weskins . 2 Ind. Jur., N. S., 163 

387. Removal of material of 

house by out-going tenant.— Cutout of Cab- 
cutta, — Injunction. — In an action of ejectment tli# 
defendant set up a claim by custom to remove the 
materials of a house erected by him on the premises in 
dispute ; but the Court granted an injunction to re- 
strain him from doing so, though giving him leave to 
bring a suit to establish the special custom : in default 
of such suit l)eing brought, the injunction to be per- 
petual. Dotal Cuanl Laha v. Bhotbubnatk 
Khbttby Cor., 117 


liANDIiOBD AND TENANT 

24. BUILDINGS ON LAND, RIGHT TO 
REMOV ]^-^continued, 

888. Huts, Right of tenant to.— 

Custom for out-going tenant to remove huts . — Ae» 
quiescence. — On a case stating that the plaintiff bo- 
canio tenant to the defendant of certain land in Cal- 
cutta, and at the time of becoming such tenant pur- 
chased from the out-going tenant, with the defeiidanUa 
knowledge, two tiled huts which wore then standing 
on the land j that it had been the practice in Cal- 
cutta for tenants to remove such tiled huts as those 
of the plaintiff erected uinm the land let to such ten- 
ants, and such huts were by such pnvctice treated as 
the pro[H!rty of the tenants, who, by such practice, 
wore in the habit of dis]) 08 ing of tlnun without 
the consent of their landlords ; ** that, rtdyiiig on the 
above-mentioned pratctice, the plaintiff, with the de- 
fendant’s knowledgti, bawl partially ])iilled down and 
rebuilt such huts; that the plaintiff’s tenancy was 
detonnineil, and the plaintiff ejected from the land 
by the defendant ; that before leaving she endeavoured 
to pull down and remove the huts, but that she was 
prevented from so doing by the defendant, who 
claimed the huts as her pro})crty, — Held that the 
plaintiff, by the practice stated, was entitled, Ixjforo 
giving up possession of the land, to pull down and 
remove the tiled huts. Held, forthor, that, apart 
from the existence of a valid custom entitling the ten- 
ant to remove tiled huts, the plaintiff having bought 
the huts from the out-going tenant with the defend- 
ant’s knowledge, and relying on the practice, and 
with the defendant’s knowledge having jmrtially 
pulled down and rebuilt the huts, was entitlod as 
against the defendant to remove them. BAttUUTTT 
BkWAU V. WOOMATAUA DaBBK 

[14B.D.R.,201 

389 . Removal of buildings on 

Iftnd. — Ownership in land and huildings, — Aci«mling 
to the usages and customs of this country, buildings 
and other such inqirovementH made on land do not, by 
the mere accident of their Ix-ing attached to the soil, 
liecome the property of the ownin* of the soil. 
The general rule is that, if he who makes the 
improvement is not a mere trespasser, but is in pos- 
session under any bond fide title or claim of title, ho 
is entitled either to remove the materials, restoring 
the land to the state in which it was liufore the im- 
provement was mode, or to olitain (compensation for 
the value of the building, if it is allowinl to remain 
for the lionefit of tlnj owners of tlu! soil ; the option 
of taking the building, or allowing the ronunral of the 
materials, remaining with the owner of tho land 
in those cases in which the building is not taken 
down by the builder during the continuance of any 
estate which he ‘may possess. In thk HATTKR op 
THB PETITION OP ThAKOOB OhFNDBB PaBAN[ANIOK 

[B. li. R., Sup. VoL, 696 : 6 W. R., 228 

This case contemplates the case of an admitted 
sale by a vendor in possession, not a case where the 
title and iKwsession are disputed. Mudhoo Sooduk 
ChATTSBJBB V. JUDDOOPVTTT CUUOEEUBUTT 

[9 W. R., U6 
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LAZniLOBD AHn) TBITAKT -“Continmd. 
25. MIRASIDARS — continued. 

Bight of oooupanoy — continued. 

Held by Morgan, C. J., and Holloway, J,, allowing 
the 8))ecial api>cal, that the Collector's settlement 
with the mirasidars was in fonn an annual settlement, 
and that on tlie face of the transaction there was no- 
thing which could be regarded as amounting to the 
creation or recognition of a permanent right in the 
mirasidars (plaintiffs), suc.h as could be determined 
only in the manner indicated in the case of Rajago^ 
pala Ayyangar v. Collector of Chingleputy 7 Mad.^ 
98 i that it was apparent that the mirasidars liad no 
intention cither to cultivate the land or (except on 
legal compulsion) to pay the assessment, and that in 
such circumstances it was competent to the Uevenue 
officials to decline to accept the plaintiffs as tenants. 
By Holloway, J., that the Darkhast Rules of the 
Revenue authorities did not constitute rights enforce- 
able in a Court of law, and that even if the plaintiffs 
had been wrongfully dispossessed, their only action 
would Ikj against the Government for such wrongful 
disi^ossessiou, and the relief sought in the prescnit 
suit was quite incommensurate with the injury «nn- 
plaincd of. By Innks, J, (dissenting), tliat plain- 
tiffs having lawfully purchased at a Government sale 
had betxime hy the express provisions of the law the 
occupiers of the la d, an<l that they could not he 
ejected except for the reasons and by the process 
proscribed by Madras Act 11 of 1804; that, not hav- 
ing been lawfully ej(3cted, they were still the rightful 
holders ; and, twelve years not having elapsed since the 
date of their ejectment, could claim to be restored ; 
and that the special appeal should, accordingly, be 
dismissed. Fakib Muhammah v. Tibumala Cua- 
BiAB , . . . I. L. R., 1 Mad., 205 

408 , Pottah-holder, Status of. — 

Rgoiwar poUak. — The correctness of the decision of 
the majority of the Full Bench in Fakir Muhammad 
v. Tirumala Chariatf 1. L, R., 1 Mad., 205 t that a 
ryotwar pottah enures only for a year, and that a 
pottah-holdcr is merely a tenant from year to year, 
questioned. Skcbbtaby oy State fob India v. 
Nunja . . . I. Ii. R., 6 Mad., 163 

404 , Rellnquisliment of pottah, 

— Tenure of pottahdar under Government. — IW 
Tuunkb, C, J . — A mirasidar does not lose his mirasi 
right by relimiuishing his pottah. A ])ottah issued by 
Government will, unless it is otherwise stipulated, be 
constnuKl to enure so long as the ryot pays the revenue 
he has engaged to pay. Subbauaya Mudali v, 
COLLBOTOE OP CUINGLEPUT 

[L li. R„ 6 Mad., 303 


liAITDMARKS, OBLITERATION OP~ 


See Aockktion — Nbw Fobmation of Al- 
luvial Land— Generally. 

[0 B. L. R., 150 


LEASE. 

1. CONSTErCTION . 

2 . ZuB-T-PESHGi Lease 


Col. 

. 8060 
. 3079 


LEASE — continued, 

Agreement for— 

See Bbgistbation Act, b. 17. 

[3 B. L. R,, Ap., 1 
7 B. L. R.. Ap., 21 
12 W. R., 304 
17 W, R„ 509 
^ ^ 10 W. R., 127 

r , I. In R., 10 Bom., 101 
1. Ii. E., 7 Calc., 703, 708, 717 
® « ® 886 
21 W. E., 316 : Ii. E, 1 1. A, 124 


— Braacli of oondition for forfeituro 
in— 

See Casks under Bengal Rent Act 
1809, s. 62 (Act X of 1859, s. 78). 

See Cases under Landlord and Tenant 
—Forfeiture— Bread of Conditions. 


— Cancellation of— 

See Casks under Bengal Rent Act. 

1869, 8.52 (1857,8.78). 

See Co-SHARRRs— Suits by Co-sharers 

WITH RESPECT TO THE JoiNT PRO- 
PERTY— RbNT . L L. R., 4 Calc., 96 

— Construction of— 

See Sale for Aurbars of Rent— Effect 
OF Setting aside Sale. 

[I. L. R., 4 Calft, 778 


— granted while lessor is out of 
possession. 

Ste Cases under Transfer of Proper- 
ty WHILE transferor IS OUT OF POS- 
SESSION. 


1. CONSTRUCTION. 


T T construction,— JVa- 

ture of ponsesnion given bg lease . — lu construing a 
IKittah, although such construction was according 
Ui the practice of the Court on a question of law, the 
Court held that it must look to the surrounding 
eireumstaiices, one of which was tlie nature of the 
IMissessioii given by the grantor and accepted by the 
grantee. Janokeb Nath Butt e. Mahomed 

..... 22W.R.,286 

„ ^ TZ ” “Projah, ” Meaning of. — 
Spates Jsa«»<.~Tho word «projah»’ does not 
define the status of a tenant. Kbdabnath Mitthr 
V, SoOEOOMABEB Dbbia . . 22 W. R 398 

.. , .. ~ “Karindah,” Meaning of.— 

Ntj-jote, Mnning of— Statu, of tenant— Tho 
word karindah, u nsed in a pottah* was held to be 
merely a term need to set forth what was the status 
of the ^rson to whom the pottah was granted, and 
to afford no ground for the presumption of the ten- 
ets holding previous to the date of that pottah. 
Nor did the word «nij.jotc,» as used in the ^ttah, 
mean Unds cultivated by the cultivator himsdf, but 
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LSABS — continued, 

1. CONSTRUCTION— 

** Karindah,” Meaning of— continued, 

lands held by the zemindars in their own possession 
or their own private lands. Wajoodebn Hossein v . 
Madhoo Chowdrt . . . . 17 W. B., 404 

4 , **Abadkari talookdarl,” 

Meaning of, — Effect on talooJedari right of 
accepting farming teases, — Construction of the term 
*'abadkari talookdari” in a lease explained. Nei- 
ther the acceptance of farming leases by the talook- 
dar qud farmer, subject to the Government proprie- 
tary right, nor the sale of that Government right, in 
any way ipso facto extinguishes any talookdari right 
existing in the abadkari talookdar in that capacity, 
if otherwise valid. Hubo Pebshai) Uhuttachab- 
JEB U. RhYBUB ClIUKBBB MOJOOHDAB 

[8 W. B., 881 

5 , Iiease to oommenoe in fu- 

ture. — Temporary lease. — An instrument which is 
in terms a temporary lease is as binding on the lessor, 
qud lease, where the tenancy is to commence at a 
future day, or on the determination of an existing 
lease under which another lessee is in possession, 
as where it commences immediately. Pitciiakutti 
Chbtti «. Eaicala Natakkan . 1 Mad., 168 

6, ' Duration of lease. — Lease 

where no term is specified, — Where no term is men- 
tioned in a lease, it may bo either a tenancy termin- 
able at the end of every year, or one for the life 
of the tenant, according to the terms of the lease. 
Watson v. Dost Mahombd Khan . 2 Hay, 4 

7, Lease of land for 

huilding purposes without term. — lAahiliiy to ejects 
ment. — Where land is given to a lessee for the 
purpose of building a house tt) live in, without any 
term being fixed for the tenancy, the tenure of house 
and land cannot be taken away from the lessee’s heir 
or his vendee so long as he continues to pay the rent 
assessed on it. Juhoobbb Lail Sahoo v . Dear 

[23 W, B., 890 

8, Lease for specified 

term where no provision for continuance is used , — 
Where a lease is not in writing, but the terms of 
holding are specifitid in a notification addressed by the 
lessor to his servants, such an acknowledgment is, as 
against the lessor, conclusive evidence of the terms of 
tlie agreemeTit. Where a lease for a fixed term of 
seven years contains no words to import a continuance 
of the interest after the death of the grantee, nor any 
expressions which point to any earlier determination 
of the interest, the primd facie meaning is a continu- 
ance for seven years, and that the lease did not ter- 
minate with the death of the original leasts, but 
survived during the remainder of the term to his 
heirs and representatives. The onus is on the party 
who seeks to show that the transaction should bo 
governed by Hindu law that the primd facie con- 
struction is contrary to the Hindu law, or the cstab* 
lishod custom of considering such contracts in Rengal. 
In this case the lessor having, on the death of the 
lessee, granted a putiii of bis whole estate, including 


IiEABE — continued. 

1. CONSTRUCTION— 

Duration of lease- con^tntisd. 

the farm in dispute, was adjudged liable to pay to the 
representatives of the lessee damages for the time 
they were deprived of the beneficial enjoyment of the 
farm, according to the increased rent which the new 
lessee had undertaken to pay. Tbj Chtjnb v, Sbbb 
Kanth Giiobb 

[6 W. B., P. C., 48 : 8 Moore’s I. A., 261 

9, " ' ' ■ Tenancy year hy 

year, — A tenancy which is to continue year by year 
is a continuing tenancy so long as the parties are 
satisfied; and though terminable at the option of 
either party at the end of any year is not ipso facto 
terminated at the end of every year. Malobbbb 
Nobhyo V. Bullubbbb Kant Dhvb 

[18 W, B., 190 

10. Tenancy from 

year to year. — The words, “ you must pay every year 
Government dues, and enjoy the fields along with the 
garden lands without disturbance (sukhrup rahani), 
besides the fixed amount there will be no oppression 
on account of cesses,” do not create a {)ermanont 
tenancy, but only a tenancy from year to year. 
GuNaABAi V, Kalapa Dari Mveuta 

[I. lu B., 9 Boxzl, 419 

IL Lease from year 

to year, — Mode of determining tenancy. — In a suit for 
possession of a piece of land and for rent of the same, 
the plaintiff pnduced in support of his claim two 
siirkhats or kabuliats ])urporting to be executed in 
his favour by the defendants, and dated respectively 
in January 1875 and June 1870. These documents 
were not registered. The first, after reciting that the 
executant had taken the land from the plaintiff on a 
Bjwcified yearly rent, and promised to pay the same 
yearly, proceeded as follows : “ If the owner of the 
land wishes to have it vacated, ho shall give me fifteen 
days’ notice, and I will vacate without making objec- 
tion : if I delay in vacating f he land, the owner can 
realise, by recourse to law, rent from me at the rate 
of R8 per annum.” The second sarkhat, after recit- 
ing that the executants had taken the land from tho 
plaintiff on a ytiarly rent specified for six years, and 
promised to pay the same year by year, proceeded 
thus: **And if the said Shaikh wishes to have the 
land vacated within tho said term, he shall first give 
us fifteen days’ notice, and we will vacate it without 
objection.” The lov'cr Courts held that the sarkhats 
were not admissible in evidence, m they required 
registration under section 17 (4) of tho Registration 
Act VIII of 1871, l>eing leases of immoveable pro- 
perty from year to yeiir or reserving a yearly rent. 
Meld that the two sarkhats created no rights except 
those of tenants-at-will, inasmuch as the clause com- 
mon to lK>th, to the effect tliat at any time, at tho 
will of tho lessor, the lessees were to give up tho land 
at fifteen days’ notice, governed all the previous 
clauses, and the defendants could be asked to quit at 
any time before the lapse of the term at fifteen days’ 
notice. Kuuba Bakubu v. Shbo Din 

[I.Ii.B.,8All.,406 
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US^AB'S^^ontinued, 

1. CONSTRUCTION— ccMi<t»««d. 
Duration of lease — continued, 

la. permanent ten» 

ancy only modijiahle hy revision of rent, — Right of 
ejectment, — Exclusion of lessor*s right of terminat- 
ing lease, — Ejectment by landlord against tenant. 
It api)cured that tlie land in dispute was the property 
of a niuttuin of which the plaintiff was the trustee; and 
had been let to the defendant’s father under a mu- 
chalka (Exhibit A), dated 14th August 1837* entered 
into with the Collector, the manager of the property 
on belialf of the Government. The tenancy continued 
to be regulated by his agreement until plaintiff, in 
1867, demanded an increased rent, which the defend- 
ant refused to agree to jmy. Upon that demand and 
refusal the plaintiff, at the end of the Fasli, and with- 
out tendering a pottah for another Fasli stipulating 
for the incrcascHl rent, brought his suit to eject. The 
defendant (appellant) contended that the right to put 
an end to his tenancy was conditional upon his failure 
to pay the rent iixed by the agreement. Held^ by 
Bootlanp, C. «7., upon the constnictinn of the mu- 
chalka, that the plaintiff ]) 08 ReH 8 ed tlte absolute right 
to put an end to the tenancy at the end of the Fasli, 
unless the condition relied ujKin by the apjiellaiit m'os 
by force of established : eneral custom (which hud 
not l)een alleged) or positive law made a juirt of the 
contiuct of tenancy : that neither the Rent Recovery 
Act nor the Regulations ojMTatiHl to extend a tiuiuncy 
beyond the jwricHl of its (luration secured by the ex- 
press or im})lied terms of the contract ereating it, and 
that therefore the ))laintiff had a right to eject the 
defendant at the end of a Fasli. 13y Holloway, J. — 
That whether the express contract was binding on 
the pagmla or not, it gave no right to hold juTina- 
ncntly, and that there is nothing in any existing 
writUui law tt) render a tenancy once creatinl only 
modihable by a revision of rent but not tcnuinable at 
the will of the lessor exercised in accordance with his 
obligations. Rnamandaram Venkayya v. Venkata- 
narayana Reddit 1 Mad. 75 ; and Nallatamhi Paiiar 
V. Cninnadeyanayagam Pillai, 1 Mad., 109, doubt- 
ed. The judgment in the case of Venkataramanier 
V. Ananda Chetiy, 5 Mad., 122, has gtme too far in 
laying down the rule as to a pottiihdar’s right of 
occuijation. Cuookalinoa l*iiaAi v. Vythkalinga 
PtJVDABA Spnnadt . . .6 Mad., 164 

18. Permanent ten- 

ancy on continuing to pay rent , — Suit to recover the 
prt>"prietary right in a villagt' ludonging to plaintiff’s 
muttah, which was lot to defendant’s father under a 
pottah and muchalka, and which on the death of her 
father and since the defendant refustnl to surrender, 
upon the grounds (1) that the right had Wii leasiHi 
permanently, subject to the regular jiaymeiit of the 
stipulatod n*nt^ wliich wnditiou had lieen strictly ful- 
filled; (2) that her father had exix>nded large sums 
in making substantial pi'rmauent improvements in 
the yilla^, and that he had by gift transferred the 
tenancy to her. Retd that, on the true construction 
of the terms of tlu^ {x>ttah and muchalka only a ten- 
ancy from Fasli to was creaUnl. Neither Regu- 
lation XXX of 1802 nor Madias Act Vlll of 1865 


IiSASS — continued, 

1. CONSTRUCTION— coa/taasd. 
Duration of lease— coa^inacd. 

operated to make a tenancy establisbcd by onl inary 
pottah and muchalka of a ];>ermanent nature, by at- 
taching to it the condition that it should be indeter- 
minable as long as the stipulated rent was paid. 
Chockalinga Pillai v. Vythealinga Pandwra Sun- 
nady, 6 Mad., 164, followed. Foulkss v. Rajah- 
BATHNA MtJDALi . . .6 MacL, 176 

14. — Lease of jangle lands. — 

Continuous possession . — Commencement of lease . — 
In a lease which provides for rent-free possession for 
twelve years, the rent-free possession contem^dated 
does not necessarily date from the year of the lease, 
so that in a suit more than twelve years after tbo 
granting of the lease the lessee is entitled to plead 
that be has not yet bail possession rent-free for twelve 
years. Bhabtjt Chphdke Roy v. Issue Cuunuee 
Biboab . . . 2 W. B., Act X, 7S 

15 , Death of leasee, Effect of. — 

Lease not limited to life of lessee. — Any leasehold 
estate, when not expressly limited to the life of the 
lessee, passes to his heirs in the same way as other 
projMjrty, and if the heirs take the i‘HtAte of the de- 
ceased lessee they take it with all rights and re8j)on- 
sibiliUcs. Damoollau v, Amanutoollah 

[16 W. B„ 147 

Radua Kibuobb Roy v, Sittoo Sibdab 

[24 W. R., 172 

16. ■■■ - - ■ ■■ ■ Lease at wilt of 

lessee. — A lease of land, whereby the lessee is given 
the [Hjwer of bolding the land as long as he pleases, 
is detormined by the death of the Icssct*. Vaman 
Bhbifai) V. Maki . . I. li. R., 4 Bool, 424 

17 , Death of lessor or lessee.— 

Lease for term of years. — Joint liability of lessees . — 
111 the absence of wonls to the eoutrury, a lease of 
zemindari rights for a term of years does not tenni- 
nate before the exj)! ration of the term by the mere 
fact of the death of either the lessor or lessee. Tej 
Chund v. Sree Kanth Qhose, 3 Moure’s J. A., 261, 
and Burdakant Roy v. Atuk Munjooree Lasiah, 
4 Moore’s I. A., 321, relied on. On the question 
whether the lessees in this ease were jointly as well 
as severally liable, — Held that the terms of the lease 
iiidicatid Unit the liability of the lessees w'as intend- 
ed to bt* several, but equal in extent. Badrin'ATU v, 
Bhajab Lal . . . 1. li. R.. 6 AIL, 191 

IQ, Extension of term for which 

lease is gpranted.— Zcarc to remain tilt called on 
to vacate. — A jimvisiou iu the lease that the tenant 
might after six mouths remain in (Kriqiatioii at a 
monthly rent till called on to vacate, does not extend 
the term f<‘r which the lease is granUKl. *MoBA Vl- 
TUAL V. Tukbabam valap Maluahji 

[6 Bom., A. C., 92 

19. Tenancy at wilL— Agreement 

to pay rent. — Custom. — Hotive to quit. — An agree- 
ment to {Miy rent in the ordinary form of muchalka 
given by tenants from year to year already in posses* 
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liEASB— 

1. CONSTRUCTION~co««imi«A 
Tenancy at will — continued, 

Biou is not a lease. A tenancy from Fasli to Fasli is 
not a tenancy-at-will, but a tenancy from year to 
year. In the absence of custom to the contrary, no 
tenant from year to year in this country can bo 
ejected without bein^f served at a reasonable time 
beforehand with a notice to quit at the period of the 
year at which the tenancy commenced. Abdulla 
Kawutan u. Pakkbbi Mouomed Kawutak 

[1. L. R., 2 Mad., 846 

20. — Suit for ejeoU 

ment. — Disputes arose between the Government and 
an adjacent proprietor, M. S.^ respecting" a piece of 
alluvial land gained by accretion, of which M. 8, 
was then in {possession. The Government ro({uired 
the land for public iiniprovcments. After some cor- 
respondence an agreement was entered into by which 
M. 8. undertook to relinquish in favour of Govern- 
ment all claim to the proprietary right, and to rent 
the land from Government, upon the latter allowing 
him to remain in possession until the projected 
public imjprovements rendered it necessary for him 
to vacate the land. Possession was given to Govern- 
ment, M. 8. holding the land from Government at a 
fixed rent, and undertaking to quit possession at a 
month’s notice. Improvements in the neighbourhood 
having been made by Government and M. S, l)eing. 
dead, notice to quit was served on his representa- 
tives, who refused to quit, on the ground that the 
imjprovements were not such public improvements 
as were contemj)latcd by the correspondence and 
agreement. In a suit for ejectment, — Held that 
M. S. was, under the agrwnumt, a mere tenunt-at-w'ill 
and that the suit was maintainabhs and the represen- 
tatives of M. 8. hatl no defence to the action. Anun- 
DOMOUBV Dosskk V. l)oE 1 ). Ea«t India C^ompanv 
[8 Moore’s 1. A., 43 : 4 W. R., F. C., 61 

91. Iiease to widow.— iZe-mcer- 

riape and death of widow, — Right of second husband 
to possession, — Upon the death of a tenant under a 
jaghirdar, his widow passed a kabuliat agi’ccnng to 
hold the land on the same terms as her late husband ; 
and that in the event of her marrying again she 
should have no right to the holding, but that if she 
got her huslpand to live in her house she might con- 
tinue to hold the land. She afterwards re-marriiKi, 
and held the land till her death. In an action 
brought by the second husband to recover {xpssession 
of the land, as the heir of his wife, — Held (reversing 
the decrees of both the Courts below) that the plain- 
tiff had io right to recover possession, and his wife 
had merely a personal interest in the hol<ling, which 
ceased upon her death. Kamaluddiw Husew Khan 
n. Buika Manji . . .4 Bom., A. C., 40 

22. ProviBlon for renewal— 

for possession. — Stipulation as to duration. — Where, 
upon a consideration of the terms set forth in the 
lease, it was found to be a stipulation that the jote 
was not to terminate ipso facto with the conclusion 
of the ijara, but tliat it was o{)en to the {parties to 
make a fresh agreement in respect of the land, upon 


LSASE— 

1 CONSTRUCTION— 

Provision for renewal— 

the quantity and rents being measured and assessed 
in accordance with the productive power of the land, 
•--Held that the plaintiff was entitled to a decree for 
khas possession, the stipulation being extremely un- 
certain in its character, and the defendants having 
done nothing for y«*ars in reB{>on8e to the proceedings 
taken by the plaintiff. Shoobut Soondry Dabsb 
V. Binny (Jabdjne, Skinner, k Co.) 

[26 W. R., 847 

28. — — Mature of grant. — IntenHom 

of parties. — Estate for life or inheritance. — In order 
to determine the (question whether a pottab granted 
by a zemiutlar conveyed an estate for life only or an 
estate of inheritance, — Held that it was necessary to 
arrive, as well as could bo done, at the real intention 
of the parties, to be collected chiefly from the terms 
of the instrument, but to a certain extent also from 
the circumstances existing at the time, and further 
by the conduct of the parties since its execution. 
Watson & Co. «. Mohbsh Nabain Hot 

[24W.R.,176 

24. ‘Words conveying right to 

hold at fixed rates. — It is not absolutely neces- 
sary that any particular form of words should be 
used in <;onveying rights to hold at fixed rates. Un- 
NODA PbUSHAD BaNBRJBB V. CUUNDKU li^BKllUB 

Deb 7 W. R., 884 

Afbab Mundul t). Ambbn Mundul 

[8 W. R, 502 

Kailas Chandba Roy v. IIiralal Seal. Fakir 

CUAND GUOSK V. lilRALAL SEAL 

[2 B.li. R., A.C., 83 : 10 W. R., 408 

25. Hereditary lease. — Continu- 

ance of lease dependent on continuance of superior 
tenure. — Though tin; lease in this case contained no 
wonls imjMprting an lieredihiry character, yet it was 
held to have the eff(!ct of being hereditary, on the 
ground that the {period of its continuance was not 
de{K;ntlenl on the life of any {»arty, whether lessor or 
lessi‘e, blit on the eontinuanct; of the supt^rior tutniro. 
Lekbaj Roy v. Kaniiya Sinou . 17 W. R., 485 

26. Tottah for build- 

ing purposes , — Omission of words defining grant,-— 
A {Kittali which gave land for building puqKPses and 
recited that no abatement of rent was to be granted 
at any time or fur any cause, and that no increase of 
jninma should ever Iw «lcniande«l, was held distinctly 
to provide that the land was gninhsl at the rate then 
lixisl for ever, even though no such words were used 
as “istenirari” or “ l>a-furzundan.” Binodb Bb- 
BABY Roy V. Masseyk . 15 W. R., 484 

27. Absence of words 

of inheritance inpottah, — A {pottah must not, jtprimd 
fade^ be assumed to give an liereditary interest, 
though it contains no words of inheritance ; “ [Kpttah” 
as used in ActX of 1850 being a generic term, which 
embraces every kind of engagement Ipctwecn a zemin- 
dar and his under-tenants or ryots. Where proof 
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exists of long unintorrupted enjoyment of a tenure, 
accompanied by recognition of its hereditary and 
transferable character, it is sufficient to supply the 
want of the words “ from generation to generation ” 
in the pottah, and the tenant cannot lie disiHissessed 
by his superior. Dhunput Singh u. Goomun Singh 
[0 W, P. C., 3 : 11 Moore’s I. A., 438 

28. — Ahtence of toorda 

firing rent, — Lease for building purposes.— -Vf hum 
a pottah recited that the rent was to be paid from 
father to son, who were to occupy the land and build 
a liouBO thereon, although there were no formal 
words to the effect that the rent was never to bo 
changed, the fixed character of the rent was pre- 
sumed from long and uninterrupted enjoyment and 
the descent of the tenure to the present occin»ai>t. 
Pbaubb Mouun Mookebjbb t>. Raj Kplwto 
Mookbbjbb .11 W. R., 259 

29. Idemrari. — ITere- 

ditary tenure. — Where, by an old pottah, lands form- 
ing part of a '/emindari h^ been hyised at a specified 
rent, but there were no words in tlu' jMittah imiMirting 
the hereditary and ist^ni. mri characU'r of the tennn*, 
—Held that the absence of such words was supplied 
by evidence of long and uninterrupted enjoyment, 
and of the descent of tenure from father to son, 
wboneo that hertMlitary and istemrari ehanicter 
might be legally })reMunied. Satpa Saban Guohal 
V. Maubsii Chandha Mittkr 

[2 B, Ii. B., P. C., 23 ; 12 Moore’s I. A., 63 
11 W. B., P. C., 10 

Dbbk Dyal Singh v. Hbbba Singh 

[2 N. W„ 888 

80, ■ ■ Long uninterrupt’ 

ed enjoyment, — Onus prohandi. — To rebut the evi- 
dence affordi'd by l«)ng nuinterrupU’d enjoyment, and 
the descent of the tenure from father to son, it lies 
upon the (larty asserting the holding to be from year 
to year only and determinable at will to prove such 
assertion. Dbbn Dyal Singh e, IIekua Singh 

[2 N. W., 388 

81, Although a pottah 

purjMirted to lie a grant only to the particular jx»rHon 
to whom it was imule, yet as it ]Mi8sed from father to 
son, and son to grandson, and iKissession was taken 
under it and continued from In'tweeii 76 and 80 
years, and the )>ott 4 ih did not contain any word or ex- 
prt*ssion barring inheritance or transfer, — Held that 
the temure might fairly be presnnuMl to be hen*- 
ditary. Nuuo Dookga Dosbia v. Dwauka Nath 
Roy 24 W. B., 801 

82, Assessment^ Right 

yf. — Assessment in perpetuity . — Where a lease of 
lands to be n’claimiHl from the sea by the lessee, 
granted by a former Government to ])laintiff, stipu- 
lated that the lauds should lx* held free of assess- 
ment (maafi) for thirty years, subject to assessment 
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at R1 ptT bigha in the thirty-first year, to assessment 
increasing at the rate of ^ of a rujxHj jier bigha 
during the six following years, and at the ex]u ration 
of tliat istawa (period of annually increasing as- 
sessment) should be hoUl at the full assessment of 
H3 per bigha, — Held that, after the cxjiiration of 
the first thirty-seven years, the lease was one in 
ixjrpetuity, subject to the annual paynnmt of the 
sum named as the full assessment and no more. 
Collector of Colaba v. Gonbbh Mokbsuvar 
Mbhbndalb . . . .10 Bom., 216 

83. “ Tulookj* Mean- 

ing of. — The word “talcxik” imports a ]HTmanent 
tenure, and where a chittah desiTibes the land to 
w'hich it relates as a “talook,” the presumption, in 
the absence of any evidence to the contmry, is that it 
implies a permanent interest. KuisuNo Chundkr 
Goofto V. Mkbu Safdur Ali . 22 W. B., 826 

84. - -- " ' Meaning of fa 

bahali hundobust sircar. — A pottah, under the ordi- 
nary nnianing of the wonls “ta bahali bnmbdmst 
sircar,” was to endure as long as the settlemeut. 
Obit Nauain v. Mohrshuu Hdx Singh 

[Agra, P. B., 52 : Ed. 1874, 89 

35. ' ■ ' Mokurrari istem- 

rari. — Hereditary right. — The words “mokurrari 
istemmri ” contained in a pottah must. Ik: token in 
themselves to convt'y an lienHlitory right in p«‘rpe- 
tuity. Lakiitt Cowab v. Itoy Hahi Krishna 
Singh . 3 B. L. B., A. C., 226 : 12 W. B., 8 

Munrunjun Singh v. Lblanund Singh 

[8 W. B., 84 

Lbelanund Singh c. Monobunjfn Singh 

[5 W. R., 101 

86. “ Mokurrari is- 

iemrariJ**—Qufpre, — Whether, in the abseiux* of any 
usage, the words “ mokurrari istemrari ” mean perma- 
nent during the life of the grantee, or ]x:rmanent as 
regards hereditary descent, Lilanund Singh r. 
Munoeunjdn Singh . 13 B. 1$. B., 124 

[L. R., I.;A., Sup. Vol^ 181 

87. ■■■ ' ' — Perpetual lease, 

— Suit for enhancement of rent. — A zemindar in the 
district of Cuttack granted the following lease ; “ In 
the Chawdimk Audi, 17th day of the month of 
llrisa, Sri Hari Clmckerbutty grants to Nared Manti 
this istemniri (iK'nnanent) ixittah. For thlb I exe- 
cute istemrari }K)ttah (»f my Khardigi Ayma in niou* 
zah Bhimi»ore. Jotc land, measuring four bighas, being 
previously to this in our occupation, you will cultivate 
and cause to lx* cultivatel hereafter. Mokurmri (fixed) 
rent at R8-12 sicca you will pay from ^*ar to year. 
In case of tlcKxl or drought you will be allowinl a 
reduction of rent according as such reduction will lie 
allowed to others. To this Hari Chuckerbutty as- 
sents.” A subsequent purchaser of the zemindari 
right obtained a fresh settlement of the zemindari 
under Goverumeut. The sou and grandson of the 
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grantee held successively under the lease. In a suit 
by the zemindar against the holder for enhancement 
or rent, — Held that the pottah was alihereditary lease 
hxing the rent in perpetuity, and that it was binding 
on the representatives of the grantor. Kabunakab 
Mahati «. Niladhuo CHOwnnBT 

[6 B. Ii. B., 662 : U W. B., 107 

88 , - ' Mokurr ari . — 

Worde of inheritance. — In 1798 a mokurrari pottah 
of a portion of a zemindari was granted to A. at a con< 
solidated jumma of R6 for the term of four years, 
and at a uniform rent of H26 from the expiration of 
that period, to be paid year after year. The pottah 
provided that the mokurraridar should make improve* 
ments; that profits arising therefrom should lielong 
to him, and not to the grantor ,* and that he should 
not dispose of any portion of the land granted without 
the permission of the grantor. No words of inherit- 
ance were used in the grant. The grantee tlied in 
1875, when the heirs of the grantor sued to recover 
possession of the estate from the heirs and assigns of 
A. The defendants contended that the grant was 
transferable and hereditary, and that A. his heirs, 
and assigns were entitled to it in perpetuity. Held 
that the grant was for the life of A., only, and iu>t 
in perpetuity. The use of the word “ mokurrari ” alone 
in a lease raises no presumption that the tenure was 
intended to be hereditary, and therefore, in order to 
decide whether a mokurrari lease is hereditary, the 
Court must consider the other terras of the instru- 
ment under which it is granted, the circumstances 
under which it was made, and the intention of the 
parties. Shko Pbbshad Singh ». Rally Dabs 
SiNOH . I. L. B., 5 Calc., 643 : 5 C. Ii. B., 138 

In the same case on appeal to the Privy Council, 
Held — The word “ mokurrari ” does not necessarily 
import perpetuity, although it may do so. Used in 
connection with the grant of an ijara in a {lottali, this 
word is not inconsistent with such interest being only 
for life. By a pottah was grunted a mokurrari ijara at 
a fixed rent in a mouzah, consisting mainly of waste 
lands, part of the grantor’s zeiuimlari, without words 
of inheritance. On the death of the grantee, who 
brought the land under cultivation and died in pos- 
session many years after, the question arose whether 
the pottah was for life, or for a heritable and transfer- 
able estate. Held that there Ixang in the pottali no 
words importing perpetuity, notwithstanding the use 
of the word “ mokurrari,” the question was whether 
the intention of the parties that the grant should be 
perpetual was shown with sufficient certainty in any 
other way, — e.g., by the other terms of the instru- 
ment, its objects, the circumstances under which it 
w'as made, or the conduct of the parties to it. Heldt, 
also, that such intention was not shown. Bilashoni 
Dasi a. Shbopbrshad Singh 

[I.B.B.,8Calc.,664: Ii. B., 9 I. A., 33 : 

U C.L.B.,215 

89. Meaning of the 

worde ** istemrari mokurrari ” in connection with 
grant of lande. — Intention of parttes.—Tha words 
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' 1. CONSTRUCTION-HWnlifMied. 
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"istemrari mokurrari” in a pottah granting land do 
not of themselves denote that the estate granted is 
an estate of inheritance. Not that such an estate 
cannot be so granted unless, in addition to the above 
words, such expressions as " baf urzuudan,” or " naslan 
bad naslan,” or similar terms are used. Without the 
latter, the other terms of the instrument, the circum- 
stances under which it has l>oen made, or the con- 
duct of the parties, may show the intention with 
sufficient certainty to enable the Courts to pronounce 
the grant to be perpetual ; the nbovo words not being 
inconsistent therewith, though not themselves impart* 
ing it. Held, accordingly, that where the words 
“ mokuarrari istemrari ” wore used in connection with 
a grant in a pottah (as it was also hold in another 
case where the instrument was termed “mokurrari 
ijara pottah”), that the question was whether the 
intention of the parties that the grant should bo per- 
petual had, or had not, been shown wdth sufficient 
certainty in any other way,— -s.y., by the other terms, 
by the objects or circumstances, of the grant, or by 
the acts of the jiarties. And licld that iu the present 
case the intention was so sliowti. Tdlshi Pbushad 
SiNOH V . Ramnabain Singh 

[I. L. B., 12 Calo., 117 : Ii. B, 12 I. A., 205 

. 40. ■ — Istemrari pot- 

tahs.— Hereditary t itle.-— Construct ion of pottah , — 
In an instrument described as a perpetual lease (pot- 
tali istemrari) the lessor covenanted as follows : “ So 
long as the rent is paid, I shall have no power to 
resume the land. The lessees shall have no power to 
sell the land in any way. I have therefore executed 
these few words by way of a perp(4tual lease, that it 
may be used w'heti needed.” Upon the death of ouo 
of the lessees, his heir, who was in jjossession of the 
laud which formed the subject of the lease, claimed 
to be the lessee of a moiety thereof on the ground 
that the lease was one creating a heritable interest. 
The claim was allowed by the settlement officer, and 
the lessor tliereinK)n bn)ught a suit to have it declared 
that ho was entitled to ejc*ct the defendant, under 
section 3G of the N.-W. V. Rent Act (XII of 1881), 
as iKjiiig a tcnant-at-will, and to set aside the settle* 
inent officer’s order. Held that the mere use of the 
word “istemrari” in the instrument did not eat vi 
termini make the instnimcmt such as to create an 
estate of inheritance in the lessee ; tliat the words “ so 
long as the rent is paid I sliall have no j)ower to 
resume the laml” did not show any meaning or in- 
teution that the lease was to lie in perpetuity ; and 
that the defendant (even should ho lie the legal heir 
and representative of one of the lessees) could not 
resist the plaintiff’s claim. Tulshi Pershad Singh 
V. Ramnarain Singh, L. 12 /. A., 205, followed. 
Lahhu Kowar v. Har ikrishna Singh, 8 B. L, R,, 226, 
dissented from. Data Jati v, Ramjiawah Ram 

[I.li.E.,8All.,669 

4 X. Amount of land leaied.— * 

Boundaries. — Estimated area, — In order to ascer- 
tain wliat land is actually leased, it is necessary to 
look to the boundaries mentioned in the lease, and 

5 F 
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not to the cHtiinatcd area. Abdool Mannah v. 
Baboda Kant Banbbjbb . 16 W. B., 394 

42. Boundaries . — 

jEctimated area. — Where a pottah purports to convey 
BO many bighas of land “more or less” within 
certain boundaries, the test of what is really conveyed 
is not the area of the land but its boundaries. Shbeb 
CfiUNPBB Mahnbbah V. Bbojonath Aditta 

[14 W. R., 801 

48. ■' — ' Ascertainment 

hy measurement. — Provision for rate of rent . — Plain- 
tiff let to defendant a quantity of land, of which ho 
was not certain how much was in cultivation and 
how much was jungle, at a total jnmma to be even- 
tually settled on the footing of 12 annas per bigha 
culturable, and 10 annas per bigha jungle, on the 
number of bighas of catdi sort which existed at the 
end of the year next preceding the date of the pottah, 
the calculation of the rent t<) be made permanently 
by effecting a measurement within six months, until 
which time defendant should jAy a provisional jumma 
at 12 annas a bigha on a given number of bighas, 
amounting to a specie -d sum. Plaintiff sued for 
arrears of rent, no measurement having taken place, 
though years had elapsed. Meld that, until ascertain- 
ment by inoasuremeut of a settled jumma, the rent 
duo uiiaor the terms of the pottah would be the pro- 
visional sum mentioned above ; but if the delay in 
■uch ascertainment were due to default of plaintiff, 
defendant would be entitled to set up the state of 
things which ho believi^d would be arrived at if 
measurement were effected. BuABUTn Cjuundeb 
Rot V. Bbfin Bbbabbb Cuuobebbuttt 

[9 W. B., 495 

44. Excess land. Bent 

of, — B. having covenanted to take from A. without 
enquiry 18 bighas of land at a rent of Hi a bigah, 
with a stipulation that if on enquiry any excess land 
should be found he would pay the same rate of rent 
for such excess ; or if the area should be found less j 
than 18 bighas, that he w'ould I'cceivc a proportion- ! 
ate deduction from his rent. A uieasuremeut took 
place, and an excess was discovered. A. then sued B. 
for rent on the entire quantity of land. Meld that B. 
was liable to pay rent for the excess at the rate of Rl 

a bigha, and that the tender of a pottah by A. to B. 
was not necessary. Rauuita Peosunno Chunder 
V. Kehalbb Chubk Dey . 15 W. R., 410 

45 , — Grant at fixed annual rent— - 

Bssumption hy Oovernment, Effect of. — A zemindar 
granted his zomindari by pott^ or lease as a putni 
talwA at a fixed annual rent. Adjacent to the 
demised lands were other lands called bheel bhunit- 
tee lands, in which the zemindar had only a tempo- 
rary interest, but which lands were included in the 
pottah. . The bheel bhuruttee lands were afterwanls 
returned by Oovernment under Bengal Uegulation 11 
of 1619, and assessed seiNurately from the zemindari, 
the jumma being paid by the lessee for a period of 
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nine years. Meld, in a suit brouglit by the lessees 
against the lessor’s representative for remission of the 
rent paid on the resumed lands, out of the fixed 
annual rent, that by the terms of the pottah the 
bheel bhurrutco landa were not included in the fixed 
annual rent. Pbannath Chowdbt v. Subnomovk 
DoflSEE ... 9 Moore’s I. A., 481 

46. Covenant in lease to grant 

a new lease. — Subsequent lease without covenant 
for renewal. — Meldt by the Court of first instance, 
and confirmed on appeal, tliat a covenant in a lease 
for years to grant a new lease on the expiration of the 
existing term under and subject to all covenants, as 
in the first leas# contained, is satisfied, if such new 
lease contain the like covenants as the former lease, 
except the covenant for renewal. Peninbulab and 
Oeikntal Steam Navigation Company v. Kon- 
NOYLALL Dutt . . . .2 Hyde, 21 

47 . Stipulation to renew lease, 

— Be-letting, — Holding over . — Where a kabuliat 
stqmlates that A., the tenant, shall not, on the expiry of 
his lease, be liable to pay a rent higher than that re- 
served in the lease, and that the landlord shall not 
then let the land to any other tenant, hut that A. 
shall not be entitled to erect any i)ermanent building, 
or to excavate a tank, it was held that under these 
stijmlations the landlord w'as not bound to re-let the 
land to A. at the close of the term of the lease. JTeZd, 
also, that the fact of bis allowing the tenant to hold 
over did not affect the landlord’s right to resume pos- 
session after due notice. Fukebboonissa Bequm v. 
CuuNDEu Monee Uosbkb . . 12 W. B., 588 

43 , Covenant for renewal, — 

Ambiguous covenant. — Bight to remove soil and open 
mines. — Interpretation by acts of the parties . — AV 
toppel. — Conjirmation. — Land Acquisition Act, X of 
1870. — A lease for ninety-nine years made in 1794 by 
the East India Company to W. contained a covenant 
that the said Company, ui)on ai)plication of the heirs, 
executors, admimstrators, and assigns of the said W., 
would rc-gi*aiit and renew the said lease thereby made 
** on the terms and conditions above mciitioueii,” &c. 
Held that the above covenant was not a covenant for 
}KTpetual renew'al of the lease, but a covenant for a 
single renewal only. The above lease granted to the 
said W., his heirs, executors, administrators, and as- 
signs, BliandarMida Hill **with the house, buildings, 
offices, stablings, garden aiui wells, ^c., ^c., thereon 
standing and now in his own occupation or posses* 
sion.** It was contended that this clause, if not on 
the face of it granting the right to remove and sell 
the soil, was, at all events, ambiguous, and had been 
interpreted by the subseijuent conduct of the jiarties 
themselves, who had always recognisecUtho right of 
the holders of the lease to the soil and stones of the 
land in question. It appeared that in 1864 the holders 
of the lease had permitted the E. Company to enter 
u}K>n the land and to remove the earth ana stones of 
the hill for puiqmses of reclamation ; and that on May 
10th, 1870, an indenture had been executed to which 
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the Secretary of State, the £. Company, and all per- 
tons intereeted in the lease wore parties, which in- 
denture recited the above facts and contained mntnal 
releases by the persons interested in the lease, the E. 
Company, and the Secretary of of State in respect of 
any claims that might be made against any of them 
on account of the excavation of the said hill and the 
removal of the eai*th and stones therefrom. The said 
indenture also contained a coniirmation, by the Secre- 
tary of State, of the lease of 1794. A schedule to the 
indenture described the property comprised in the 
lease and specified (inter alia) the ** quarries situated 
at Bhandt^vada Hill.*' Meld that the words of the 
lease of 1794 were not ambiguous, and gave no right 
to remove the soil and stones, and that the aets of the 
parties could not be admitted to afPect the construction 
of the lease. Q«<Er«, — Whether the acts of the parties 
in removing soil, which removal was not proved to 
have taken place earlier than 1863, could be called in 
aid of the interpretation of ambiguous words in the 
lease of 1794. There was no ** contemporanea ex- 
positio.** Even if the wprds quarries or mhies had 
been used in the lease of 1794, they would have given 
no right to work quarries or mines other than those 
open when the tenant came in, which, moreover, he 
might have worked in the absence of such words. 
To allow the opening of new quarries or mines an ex- 
press power to that effect must be given. Meld, also, 
that the Secretary of State was not estopped by the 
indenture of May 10th, 1870, from disputing the 
claimant's right to remove the soil and stones. The 
claimant's position liad not been altered so as to make 
it inequitable in the Secretary of State now to assert 
his claims under the lease. Held, also, that the inden- 
ture of May loth, 1870, did not o|)erate as a fresh 
demise of the premises in their condition at the date 
of the indenture. A confirmation does not (^rate so 
as to make the estate confirmed subject to the inci- 
dents which it would have had if granted in the condi- 
tion at the date of the confirmation. In kk Pubma- 
NAKDAS Jbswandas . 1. Ii. B., 7 Bom., 109 

49. Provision for indigo concern 

passing into hands of others. — Assignment of 
lease from two joint lessees to one of them. — N. and 
I)., having taken a lease of certain lands, jointly 
gaivc a kabuliat, agreeing that if within the term of 
the lease they die, or if in any other way the concern 
X)a8Bed into the hands of otliers, then their heirs, or 
those who would succeed to their rights, would pay the 
rent. After the kabuliat was given, made over 
his interest in the lease to 1). Meld that, in passing 
from N. and D. to D. alone, the lease had passed 
into the hands of “ others " within the meaning of th<v 
kabuliat, and that 2). occupied the position of the 
persons contemplated by the terms ‘‘those who will 
succeed to our rights." £h0BA17BX Cuukdba Mit- 
TBB V. MacNais . . . 10 W. B., 464 

Joint lease, — Joint liabilHy 

for rent. — When a lease is granted jointly to \wo 
tenants^ both are jointly liable for the rent aue under 
the leoM, and one of them cannot divide this joint 
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liability. Joqendka Dsb Rot Kttt e. Kishbk 
liiTNDuoo Roy .7 W* B., S72 

Roopwabain SiNon v. Jiraooo Singh 

[10 W. B., 904 

Bholanath SiBOAB V. Bahauam Khan 

[10 W. 892 

Goue Mohun Roy «. Anund Munoul 

[22 W. R., 296 

51. 1) efiniti on qf 

right of each lessee in pottah. — Separat ion of tenures* 
— Tlie fju‘t that at the foot of a pottah the right of 
each lessee was dellucd was held not to bind the lessor 
to recognise each part as an independent and sepanite 
tenure, and the subsequent separate payments of rents 
by the tenants was held not to vary the nature of 
the tenm*e. Bulobam Paul v. Sueoop Chundkb 
Goobo , , • • • 21 W^. B., 266 

52. Ijease of jungle lands.— 

Suit alleging interruption of lease to cut trees, ^o . — 
Form of lease. — Where an application for a lease for 
farming jungle lands was in its nature general, but 
the answer was specific and clear, and granted the 
lease on certain conditions, the answer determined 
the contract, and was the only contract between the 
parties. A lessee who sues, alleging that there has 
been an interruption to his lease to cut or sell the 
trees on the land included thei*ein, must base his right, 
first, ujwn its l>eing a necessary incident the lease 
by reason of the objects of the lease ; or, secondly, 
under some iHisitive law ; or, thirdly, under some 
custom to be incorporated in the lease j or, fouHhly,. 
under the express terms of the lease. Ruxtonjbb 
EpXTLJEK SHBT V. COLLKOTOE OF TI[ANNA 

[10 W. B., P. C., 13 : 11 Moore’s I. A., 295 

53^ Breach of covenant not to 

injure trees. — Construction of kohuliat. — A ka- 
buliat on which tlie tiuiaiit unili-rtook to preserve cer- 
tain trees in a jungle and not to injure them in any 
way, ])io\i(li!ig tlmt if ho relinquished the tal(M)k 
after dcHtn>ying the jungle he wouhl j)ay R2,00U os 
the value of the trees, was eonstruod to contain two 
distinct covenants, the second being a covenant not 
to injure the trees, on breach of which damages 
could be recovered. Wooma Soondubbk Dobbbb ^ 
Rajkibto Rot . 21 W. R., 966 

54. Lease of jungle lands by 

Gk^vernment. — HigfU to cut timber. — Whore 
jungle IbihI was let by Government to a tenant for 
tlie express purpose of being brought into cultiyi^ioii|»i 
and the lease contained no reservation of the rights 
of the Government in respect of the cutting of timber 
trees, the Court held that the parties contemplated 
that the cutting of such trees by the tenant would 
be necessary for carrying out the purposes of the 
lease KOTON RAM BOSS V. COLLBOTOB OP SYLHET 

[22 W.B.,629 

55. Agreement for certain dues 

in nature of rent. — Subsequent Government noti- 

b V I 
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XiB ABB — n%ed» 

1. CONSTRUCTION— continual. 

Agreement for certain dues in nature of 
rent — continued, 

fleation a$ to tenure, — By an agreement entered into 
between the prcdecesfiora of the plaintiff, durma- 
ktutahs of a temple, and the defen^nts, it was pro- 
vided that the defendants should have a permanent 
right of cultivating certain lands belonging to the 
temple upon payment of the circar tirva and a 
swamibogam mentioned in the agreement. Subse- 
quently to the agreement the Government notified 
tliat the mclvarum payable to the Government would 
bo thenceforth permanent and not according to the 
nerick ascertained by reference to the market prices 
in certain towns, and the Government stated that any 
advantage arising from the change of system should 
go to the ryots themselves. The plaintiffs sued the 
defendants to recover the balance of the market value 
of the produce of the land cultivated by the defend- 
ants after deducting the amount of circar kist paid 
by them. Held (reversing the decree of the lower 
Court) that the defendants were only liable to pay 
the amount of swamibogam mentioned in the agree- 
ment, and that no right was acquired by the plaintiffs 
by virtue of the subsequent arrangement made by the 
Government. Thbsik/^ M Itsngab v. Ganapatht 
I vBB 4 Mad., 820 

50. Fishery pottab.—i>sprt»a^ioa 

o/ fithery hy order of Court . — The provision in a 
fishery pottali that the lessee cannot sue for recovery 
if, through his own neglect or otherwise, he fail to 
. catch fish, wan held to be no bar to the lessee’s claim 
to a refund of rent from the time that {lossession of 
the subject of the lease was taken away, by order of 
a coiniH3tent Court, from his lessor, and consequently 
from him. Ram Gofal Sbin o. Aixum Mullick 

[7W.B„406 

57. Pa3nnent of rent— Prowwow 

for payment by instalmente. — Where a ]M)ttah, after 
providing for payment of rent by the dur-putnidar 

year by year, month by month, and kist by kist,” 
contained a distinct declaration that if the dur-put- 
nidar did not at the end of each month pay up the 
amount duo for that month ho should from the first 
day of tho succeeding month pay interest upon the 
amount in arroar, tho Court hold that tho Judge 
below was not correct in his construction of tho 
pottah that tho dur-putnidar was not bound to jiay 
rent in c<iual monthly kists, nor liable to interest if 
ho did not so pay it. Bbybub Chundbb Bambbjbb 
t>. Aubbboodbbn ... 17 W, B., 178 

58. ■ . — — Payment hy in- 

eialments. — It is contrary to usage to |Miy by month- 
ly kists unless then^ is a special agreement to that 
effect. Joy Kibuen Mookbbjbb v. Jansbb Nath 
Mookbbjbb .... 17 W. B., 471 

59. Proviso for re-letting in case 

of defkult in payment of rent— Xsose in 
perpetuity. — A lease purjK>rting to Ihj for a certain 
term of years contaimHl a proviso that if at any time 
tlie lessee should make default in payment of rent 
the lessor should be at liberty to let the lands to 


XiiBABF — continued, 

1. CONSTRUCTION— coaMaifMl. 

Proviso for re-letting in case of default 
in payment of rent — continued, 
another lessee. Held that the introduction of this 
proviso ^d not make the lease operate as a grant in 
perpetuity so long as the rent was paid, bnt merely 
had the effect of enabling the lessor to determine the 
lease within the term, in case of default by the tenant 
in paying the rent. Shahtb Rotbbb t>. Babtok 

[MArah., 260 : 2 Hay, 14 

60. — — — Proviso for default in pay- 
ment of rent. — Appointment of eezawal . — Condi- 
tion precedent, — K lease for a term of years contained 
a proviso that if in any year the rent should be three 
kists in arrear the lessor might appoint a sezawal, 
and the lessee would pay his salary ; and if, notwith- 
standing tho appointment of such sezawal, the arrears 
of rent were not paid by the end of the year, the les- 
sor should bo at liberty to rescind the lease. Held 
that it was a condition precedent to the right of the 
lessor to rescind the lease, that he should have 
pointed a sezawal. Lall Lutohhbb Pebbhaud v, 
Bhoodhuk Singh . . . Marsh., 474 

6L Bight of re-entry for non- 

pasnnent of rent,— AUX of 1869, s. 22 . — Where a 
lease provided that in case of a default in the pay- 
ment of rent, the lessor should liave the power of re- 
entry without expressly mentioning the mode of 
effecting it, the lessor was bound to exercise this power 
acconling to the provisions of the law, section 22, 
Act X of 1859. Solano v. Hoobmut Bauadoob 

[1 Hay, 673 

92. Bight of Te^exLtTj,— Implied 

right of re-entry. — Although a pottah does not contain 
words specifying the right of re-entry, the Court will 
give effect to words which, reasonably construed, in- 
volve that right. SuAnuoo Jha v. Bhuowan 
CucNDEB Ofaphia 1 Ind. Jur., H. S., 75 

[6 W. B., Act X, 17 

03. ■■■ Conditional 

lease. — Right to recover property . — If a party leases 
an estate in putni, reserving to himself the right of 
re-entry on condition of his wishing to hold the pro- 
perty khas, ho cannot sue to recover possession for 
the purpose of leasing it to a third party. RvGHOO- 
NATU COONPOO V. UVBISH CnUNDBB ROT 

[W. B., 1864, 326 

04. — H er edit ary 

tenures. — Lessor's right of re-entry. — Cause of ac- 
tion. — Where there arc no word^ in a lease extending 
its provisions to other parties beyond the lessee, its term 
must be iuterprotod as applicable to the lessee only, 
unless the Court is able, from the conduct of the 
{Nirties and the surrounding circumstances, to come 
to a differeut conclusion. Where a leaft contains a 
condition whereby the lessor agrees not to put an end 
to tiic mokurrari of his lessee, except on the occur- 
rence of a fresh settlement on the part of Govern- 
ment, it does not follow that the lessor intends to 
constitute a hereditary lease if no Governmetfl settle- 
ment took place. In such a case a lessor’s right to 
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1 . CONSTRUCn’ION—wMi^fiiiieel. 

Bight of re^ntr 3 r-~ 0 oii^tmt«< 2 . 

re-enter arises on the death of the lessee; hut if the 
representatives of the lessee have been allowed to hold 
over by the heirs of the lessor, to whom they have paid 
rent, the cause of action to a purcliaser of the les- 
sor's rights and interests arises on the refusal of the 
lessee's representatives to permit him to re-enter. 
Lbxhbaj Boy e. Kakhya Singh . 14 W. 262 

05 . Proviso against sub-letting. 

^Breach of condition in, lease, — Omission of clause 
for re’^entry, — Act X of 1869, s. 23, cl. 5.— Suit for 
ejectment . — A lease contained a stipulation that the 
ryot should give up such j«irt of the land os was un- 
fit for the cultivation of indigo, and should not sub- 
let the same. Beld that as the lease contained no 
proviso for forfeiture, or right of re-entry for the 
breach of this covenant, the landlord was not entitled 
upon such breach to maintain a suit under Act X of 
1859, section 23, clause 5, to eject the ryot. Goouoo- 
PEBSAUD SiBOAB t). PhILIPPE 

[Marsh., 866 : 2 Hay, 451 

66 . Breach of condi- 

tion, — Where a lease contained a stipulation against 
sub- letting without the lessor's consent, and the lease 
violated this stipulation, it was held that the stipu- 
lation was a reasonable one, and tliat the lessor might 
either bring an action for damages for its breacdi, or 
a suit for an injunction to restrain such sub-letting 
by the lessee. Mohaka v. Sahodin 

[7 Bom., A. C., 69 

07 . Bight to assign or sub-let. 

— Conditions attached to zemindar* s estate , — Con- 
etruction of lease . — The right to assign or sub-let is 
as well established an incident of a tenancy at a rent 
for a determinate period when the contract of letting 
is silent on the subject, as it is of an estate for life 
or of inheritance, and there is nothing in the nature 
of the conditions attached to a zeniindari estate 
which rendei*s an assignment of a lease of such estate 
an exception to the general rules. Held, on the con- 
struction of a lease, that the language did not evi- 
dence a contract purely personal to the lessee and his 
heir so as to exclude the right to assign. Venkata- 
6AMT NAICK V. MUTHUVIJIA BAGUNADA BaNI 
Kathaha Natohiab alias Kulanoapubi Nat- 
OHIAB 6 Mad., 227 

08 , Prohibition against alien- 

ation. — A pottah which provided that the grantor 
was not to alienate or lease the property to any other 
party during the term of the pottah, without giving 
the lessees under the pottah the refusal, was upheld. 
MoHIICA ChUKDBB SBIN V, PlTAHBUB SHAHA ^ 

[9 W.B.,147 

69. — — — Mulgeni tenure. 

History and nature of, — Alienation not a necessary 
incident, — Clause against suffering attachment and 
sale valid, — Bight of re-entry. — Clauses against 
alienation, — Boliey of the law.' — Transfer of Pro- 
perty Act, IV of 1862, — The plaintiff sued to estab- 


IilSABB— eoaftmiAi. 

1. CONSTBUCTION— eoaftiMisrf. 
Prohibition against alienation— eoaftssad. 

lish his right to attach and sell certain land in execu- 
tion of a decree obtained by him against a third 
party who hold the land from the defendant under a 
mulgeni lease. The lease contained a clause which, 
after forbidding the tenant from alienating it by 
mortgage, sale, or lease, stipulated tliat the tenant was 
not to let it be sold, or attached and sold in satisfac- 
tion of judgment-debts, and that if ho did, the land- 
lord might take away the land and give it to others 
for cultivation. The defendant contended that the 
land could not be attached and sold by reason of this 
clause. The lower Courts held that the clause was 
invalid, both because such a restriction on alienation 
was repugnant to the mulgeni tenure in contempla- 
tion of law, and because occurring in a lease which 
was virtually in perpetuity, it would make the land 
for ever inalienable, and was, therefore, against 
public policy. On appeal to the High Court, — Held 
that the clause was not invalid on either ground. 
The nature and histoiy of the mulgeni tenure consi- 
dered. The policy of the law, as evidenced by the 
Transfer of Property Act, IV of 1882, with regard to 
clauses against alienation, considered. Held, also, 
that if the tenant allowed the land to bo attached and 
sold by not taking measures to satisfy has judgment- 
debts, it would be a broach, both according to the 
letter and spirit of the clause in the lease, and would 
give the lessor a right of re-entry. Held, further, 
that although technically there would be no breach 
or right of re-entry until attachment and sale had 
been suffered by the tenant, yet, os the attachment 
of itself could bo of no use to the creditor, since the 
debtor was already prevented by his lease from 
alienating, and as it would be necessary, oven if the 
attachment wore allowtxl, to forbid the sale by a con- 
current order, the attachment itself, which would 
under those circuinstances Ih) futile, should not be 
permitted. Vyankatbaya v. Shivbambhat 

[I. Ii. B., 7 Bom., 266 

70. ' ■ , , Lease to an un- 

divided Hifidu family. — Partition. — Covenant 
against alienation.— Alienation voluntary or by act 
of law. — Attachment and sale. — No clause of forfeit- 
ure or re-entry. — Non-yayment of rent. — Bights gf 
the muli or landlord. — The plaintiff leased his land 
under a mulgeni chetti, or lease at a fixed rent, to 
defendant No. 1, who then lived in union with his 
brothers, defendants 2 and 8, and acted as manager 
of the family. The lease contained a clause against 
alienation by tlie lessee by mortgage, sale, gift, or other- 
wise, but did not provide for re-entry or forfeiture in 
case of breach. A partition of the land among the 
brothers subsequently took place. The shares of 
defendants 1 and 2 were afterwards sold, the former 
at a Court sale in execution of a decree, and the 
latter by private contract, and were purchased re- 
spectively by defendants 4 and 6, who entered into 
possession. Plaintiff now sued to recover his land, 
contending tluit the breach of the covenant against 
alienation had worked a forfeiture, and likewise for 
one year's rent, claiming the whole of it from defend- 
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XJBUL&l^^contimed, 

1. CONSTRUCTION — continued. 

Frahibition againat alienation — continued. 
ant No, 1. Held, following the decision in Vianka- 
traya v. Shivramhhaty I. L. JK., 7 Bom.y 256, that the 
■restriction against alienation was valid, but wont no 
farther than to prohibit alienation by the act of the 
parties themselves, and then oven did not provide for 
forfeiture or re-entry on breach, and had no application 
to the case of an alienation by act of law, as by attach- 
ment and sale in execution of a decree. That the 
plaintiff had, therefore, no right to recover possession 
from any of the defendants, — liis only remedy being 
in damages for breach of the covenant against aliena- 
tion. Meld, further, that defendants 1, 2, and 3 were 
severally liable for the whole amount of the rent 
claimed, as the lease was taken by defendant No. 1 
for the beneht of the undivided family, and the 
plmutiff was no party to the partition, neither had he 
at any time recognised defendants 4 and 5 as his 
tenants. Takaya «. TiMArA 

[I. Ii. R., 7 Bom., ^2 

2. ZUR-I-PESHOI LEASE. 

7 X, — — Nature of Bur-i-peshgi lease. 
•^Mortgage . — A zur-i-p<*Hhgi lease is nothing but a 
simple mortgage, and m y at any time l)e cancelled 
on the advance being proved to hav<^ been discharged 
with interest from the usufruct, or otherwise liqui- 
dated by the mortgagor, notwithstanding the non- 
expiry of the term mentioned in the deed. Nukd 
Lall V. Raluk . . .2 Agra, 122 

PUWFN SiNOH V. Rbshal Sinoh . 1 W, R., 7 

72, Suit to set aside sur-i-peshgi 

lease. — Act X of JS59, s. 25. — Ejectment. — A zur- 
i-peshgi lease (wliich does not provide for its can- 
cclmont in the event of a breach of any of its condi- 
tions, but provides for the cancelmeut of all sub- 
leases) cannot be sot aside because of the act of 
the zur-i-peshgidar granting a kutkina. Tlie kut- 
kiua may be sot aside, and the zur-i-poshgidar be 
liable in damages for any injury which may have 
accrued to the zemimlar. Section 25, Act X oi 1869, 
was not applicable to such a case, but only to oases 
when the pericHl of the lease ha»i expired. But as 
a zur-i-poshgi lease has always been treated as a 
mortgage, a suit to set it aside cannot be brought in 
the Collector’s Court unless the terms of the lease 
distinctly provide for such a course of procedure in 
the event of a broach of any of its conditions. 
llAKOMBD AlI «. BaTOOK DAO NABAIN SiKGH 

[1 W. R., 52 

RtTTTUN Stnoii t>. Gbbbdhabbb Lale 

[8 W.R.,810 

78 , Rent not paid when due. — 

to eet off against advanocs . — Whore a phun- 
tiff let out in zur-i-peshgee certain property for a fixed 
period at a certain rental, in consideration of a sum 
of money advanced, and the defendant withheld and 
did not tender the rent as it fell due,-— ReZd that the 
plaintiff was entitled to set off the rent so withhold 
agidiuit the money advanced, and was entitled to 


XiBABB — continued. 

2. ZUR-l-PESHGl LEASE— cofi/tnued. 

Rent not paid when due — continued^ 

claim an account as against the defendant, although 
the period for which the zur-i-peshgi lease had to run 
had not expired. Nubsingh Nabatan Singh o. 
Lukputiy Singh . . 1. 1j. R., 6 Calo., 383 

74 , Collection of rents by 

semindar. — Bight to recover rents so collected . — 
A zemindar, after he had granted a zur-i-peshgi 
lease, collected the rents from the ryots. Held, firs^ 
that the lessee was entitled to treat the rents so 
received as a payment of Vent under the lease ; and, 
secondly, was entitled to recover from the zemindar 
the amounts of rents so received in excess of the rent 
due under the lease. Rampbbshad Vogitt v. Ram- 
TOHUL Singh .... Marsh., 655 

76. Suit by mortgagee for ba- 

lance uncollected. — A mortgagor granted a ticca 
lease of the mortgaged land for ton years to B. U., 
and under an assignment executed by the mortgagor 
it was arranged between him and the mortgagee that 
the latter should pay himself off the ticca rents at a 
certain rate annually until the realisation of the 
mortgage-debt with principal and interest. Held 
that, until the mprtgagee could prove that something 
had liappened to disturb the arrangement made he- 
tween him and the mortgagor under the terms of the 
deed of assignment, ho could not, either according to 
law or the terms of the contract, call upon the mort- 
gagor or liis representatives to pay the balance of 
the mortgage-debt, or to have that balance realised 
from the sale of the mortgaged property. Junebsub 
Dabs v. Lalla Ramdhunee Lall . 17 W. R., 268 

70 , ■ — Usufructuary lease. — Bight 

to have property sold. — Where a lease gives the 
lessee the right to continue in imssession until money 
borrowed from him is liquidated, the lessor is put in 
the position of a mortgagor, and, to the extent of the 
security given, tho lessee is in the position of a 
mortgagee, hut the lessee is not entitled to have the 
property sold. Kewul Sahoo tn Rash Nabayan 
Singh 18 W. R., 445 

IiEASEHOUD PROPERTY. 

See Sbcubity fob Costs — Suits. 

[7 B. Ii. R., Ap., 60 

liBAVB TO APPEAL GRANTED WITH- 
OUT AUTHORITY. 

See Pbivt Council, Peaoticb of— 
Special Leave to Afpbal 

[15 B. Ii. R., 221 

LEAVE TO APPEAR AND DEFEND. 

See Negotiable Instruments, Summaby 
Pbocbdubb on— 6 B. L. R., Ap., 64 
[1 Ind. Jur., N. 8 ., 885 
9 B. L. R., 441 

LEAVE TO DEFEND SUIT WITHOUT 

FEES. 

Sec Insolvent Act, b. S6. 

[7 B. L. R., Ap.f 61 
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LBOACY. 

See Husband and Wipe. 

[I. Ii. B., 1 AIL, 762, 772 

See Cases undbb Will— Construction. 


— Suit for — 

See Jurisdiction— Causes of Jurisdic- 
tion — Cause op Action- Legacy. 

[16 W. R., 806 
See Parties — Parties to Suits— Lega- 
cy, Suit for — . 18 B. Xi. B.» 142 

See Will — Construction. 

[8 B. li. B., 244 
9 B. li. B., Ap., 4 


AsBisninent of, to executors. — 

Void assignment. — Semble, — Tliat an assignment by a 
legatee to an executor of a legacy is void. Vauoiian 
©. Heseltine . . . I. Ii. R., 1 All., 768 


See Hurst Mussoorie Bank 

[L Ii. B„ 1 AIL, 762 


and Bbrespord «. Hurst 

[I. D. R„1 A1L,772 


IiEQAli NECESSITY. 

See Cases under Hindu Law— Aliena- 
tion — Alienation by Widow. 


liEGAIi PRACTITIONERS ACT (XVIII. 
OP 1870). 

See CRIMINAL Proceedings. 

[I. li. R., 6 Mad., 262 

See False Etidbnob— Generally. 

[I. Ii. B., 6 Mad., 262 

See Superintendence op High Court — 
Civil Procedure Code, 1882, s. G22. 

[I. Ii. R., 8 Mad., 376 

8 . 10 . 

See Mooetear . I Ii. R„ 4 All., 876 
See Pleader— Removal, Suspension.and 
Dismissal . I. Ii. R., 4 AIL, 375 


— B. 12. 

See Pleader- Removal, Suspension, and 
Dismissal . I. L. B., 7 AIL, 290 

— 8. 16. 

See Pleader— Removal, Suspension, and 
Dismissal . LL. R., 10 Calc., 266 

— 88. 27, 28, & 30. 

See Pleader — Remuneration. 

[I. Ii. B., 9 Mad., 376 

— 8. 82. ^ 
See Mooktear . I. Ii. B., 4 All., 876 
See Pleader— Removal, Suspension, and 

Dismissal . 1. 1. B.f 4 AIL, 876 

— 8. 40. 

See Pleader — Removal, Suspension, and 
Dismissal . I. L. R., 10 Calc., 266 


liEGAL REMEMBRANOXB, AFPBAB-t 
ANCB BY— 

See Pbactiob— Criminal Cases. 

[I. Ii. B., 4 Gala, 20 

liEGISLATUBB, POWER OP— 

See Appeal to Privy Council— Cases in- 
wuiCH Appeal libs— Substantial 
Question op Law. 

[I Ii. B., 1 Oalo, 481 

See Bengal Regulation III op 1818. 

[6 B. Ii. R., 892, 469 

See Bombay Act I op 18G6, ss. 86, 48. 

[I Ii. R., 1 Boxu., 862 

See Divorce Act, s. 2. 

[1. Ii. R., 10 Born., 422 

See Governor op Bombay in Council. 

[8 Bom., A. O., 195 
I. li. R., 8 Bom., 264 

See Governor op Madras in Council. 

[2 Mad., 489 

See Jurisdiction op Criminal Court — 
European British Subjects. 

[7 Bom., Cr., 6 
14 B. li. R., 106 
See Jurisdiction op Criminal Court 
— General Jurisdiction. 

[L L. R., 8 Calo., 68 
I. li. R., 4 Calo., 172 

See Offence committed on the High 

Seas . . .7 Bom., Cr., 89 

[8 Bom., Cr., 68 

See Small Cause Court, Mopussil — 
Practice and Procedure — Miscel- 
laneous Cases . 1. 1j. R., 1 AIL, 87 

liEGITIMACY. 

Cases under Hindu Law— Mab- 

*BIAGB. 

See Casks under Mahombdan Law- 
Acknowledgment. 

UESPBOSY, INCURABLE— 

See Cases under Hindu Law— Inhbbit- 
ANCE — Divesting op. Exclusion prom, 
AND Forfeiture op Inhbritanob — Le- 
prosy. 

LESSEE, RIGHT OP— 

See Abatement of Rent. 

[B. L. R., Sup. VoL, 70 

lessee op government. 

See Limitation Act, 1877, art. 149 
, (1869, s. 17) . 1 B. li. B., A. C., 184 

LESSOR ANB LESSEE. 

/S'e^JuBisDioTioN OF Civil Court— Rent 
AND Keteeub Suits, N.-W. P. 

[I.Ii.B.,1 AU«868 
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JJBBBOn AND 

See Cases undbb Landxobd and Ten- 
ant. 

See Cases fndbb Transfrb op Property 
WHILE TbANSFBBOB IB OUT OP POSSES- 
SION. 

LBTTBR FROM JTTDOE. 

See Evidence— Civil Oases— Miscel- 
laneous Documents — Letters. 

[1 C. L. R., 239 


LETTER OF ADVICE, 

See Evidence Act, b. 82, cl. 2. 

[9 B. L. R., Ap.. 42 


LETTER OF LICENSE. 

See Consideration. 

[2 Ind. Jut., N. S„ 243 


LETTERS BETWEEN MEMBERS OF 
JOINT FAMILY AND KURTA OF 
THE FAMILY. 


See Evidknce— Civil Casbb— Miscel- 
laneous Documents— Letters. 

[12 B. L. R., 317 
19 W. R„ 366 


LETTERS OF ADMINISTRATION.— 

Jurisdiotlon of Hlgli Court— con^tnnAd. 

Provinces and of the High Court at Fort William. 
General letters of administration were granted by the 
High Court of the N.-W. Provinces to the Adminis- 
trator General of Bengal, who was not then aware 
that the deceased had left proper^ within the juris- 
diction of the High Court at Fort William. On 
^scovering that the deceased had left property with- 
in the jurisdiction of the latter Court, the Adminis- 
trator General applied to that Court for general let- 
ters of administration, which were granted by the 
Court, on condition that he would apply to have the 
letters of administration granted by the High Court 
of the N.-W. Provinces recalled. The High Court 
at Fort William has power to grant to the Adminis- 
trator General letters of administration which shall 
operate throughout the whole of the Presidency of 
Bengal. In the ooods op Necdteblein 

[1 R L. R., O. 19 

3* Attorney of execu^ 

tor, — Adminietrator Genera/.— The High Court had 
no power to grant letters of administration to the 
attorney of the executor of a deceased in respect of 
assets situate in the Punjab. The High Court has 
power to grant letters of arlministration in respect of 
such assets to the Administrator General. In the 
GOODS OP Duncan . 1 B. L. R,, O. C. 3 


LETTERS OF ADMINISTRATION. 

See Cases under Ckrtipioatb of Ad- 
ministration. 

See Costs— Special Cases— Letters of 
Adminibtbation. 

[I. L. R., 2 Bom., 9 
See Cases under Court Fees Act, scu. 
I, art. 11. 

See Illegitimacy . 11 B. L. R.. Ap., 6 

See I*ractiok— Civil Cases— Letters of 
Administration. ^ 

[1 Ind, Jur„ N. S,, 10 
Duty payable on— 

See Cases under Court Fees Act. sch. 
I, art. 11. 

with wlU annexed, Grant of— 

See Succession Act, b. 258. 

[I. L. R., 1 Calc., 149 

1, JuriBdiotion of High Court. 

Sritieh-born eubject dyin^ at Jfoa/mein.— In the 
case of a Br ish^born subject dying and leaving 
Msots in Moulmein but none in Calcutta, and a will 
^ted 6th August 1866, before Act X of 1866 came 
operation,— Hs/d that the exeentrix could not 
ob^n probate or letters of administration with the 
will annexed from the High Court in Bengal. Sauk- 
DIBS e. Noa Shoay Qbrn . , 8W. R.,8 

»*• V. . ■ . — ^ -ffw* Co^rt. ir.. w. 

F^AdmxnxetraUee operation in BenyaL^A Bri- 
tilb subject died intestate, leaving property within 
the. jurisdiction of the High Court of the N.-W. 


4. — — Sueceeeion Act 

of i8fi6)t 88. 2J2f 213. — Attorney within jurxe^ 
diction of Court. — Under sections 212 and 213, Act 
X of 1866, it is necessary that the attorney aj)plying 
for letters of administration should be within the 
jurisdiction of the Court. In the goods op Nes- 
bitt. In the goods op Bbiant 

[4 B. L. R., Ap.,49 

— Letter 8 of admi- 

nUtration or probate from Supreme Cour/.— The 
obtaining of probate or letters of administiation from 
the late Supreme Court is no ground for subjecting 
the party obtaining them to the jurisdiction of the 
High Court in matters connected with the estate in 
respect to which probate or letters of administration 
were so obtained. Lsbub v. Inglis . 1 07 

— Widow not resi- 
dent in any zillah.--Act XXVII of 1860. —Act Fill 
of 1866.— Where a widow, not being resident in any 
aillah, has not been able to get a certificate under 
Act XXVII of 1860, letters of administration were, 
on the consent of the widow, directed to issue to the 
Administrator General. In the matter of Da- 
MOODAR Does Bourke, Test, 6 

7 . Jurisdiction of Recorder’s 

Ck>^t.~The Becorderis Court had the same pow- 
CM in respect to the grant of probates to the estates 
of imtives as the High Court before and after the 
passing of the Indian Succession Act, — 1 .>., it could 
not grant probates of the will of a Hindu in any case 
in which, according to the Hindu law of inheritance 
and succession, the testator had no power to make 
a will ; and, in dealing with the will after probate 
has been granted, the Court could not give to 
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liETTBRS OF ADMINISTRATION.-- 
Juri8dictio& of Recorder’s Coiirt— 

nued, 

it» BO far as it is contrary to the Hindu law of inherit- 
ance. QncbrB , — Whether the Recorder’s Court has 
power to grant letters of administration, or such 
letters with a will annexed, to the estates and effects 
of a native of British India ; but in all cases it must 
be guided in granting them by the law of inherit- 
ance or succession of such native, and it cannot 
grant administration to the estate of a Hindu, Mn- 
homedan, or Bhuddist which would interfere with 
such law. Ik the matter of the petition of 
Fokebboodbbn Adam Shah . 11 W. B., 418 

8. Administration with wiU 

Iiexjed.^Act VIII of 1855, s. 17. — Pecuniary 
legatee. — Adminittrator General, — A pecuniary le- 
gatee is not entitled to letters of administration with 
will annexed in preference to a creditor, and there- 
fore is not entitled, under sections 10 and 17 of Act 
YlII of 1855, to a grant of administration in pre- 
ference to the Administrator General. In the goods 
OF ViBGAS .... 1 Bom., 108 

9. Ground for refusing letters 

of administration.— VIII of 1855, e. 50.— 
The statement of a belief by the Administrator 
General that applicants for probate are about to make 
charges which section 30, Act VIII of 1855, prohi- 
bits, and thereby renders it illegal for them to “ receive^ 
or retain,” is not a sufficient ground for inducing the* 
Court to refuse letters of administration to appli- 
cants otherwise well entitled, and whose application 
is altogether dehors the Administrator General’s Act. 
In the goods of Bbllabis. Foggo v. Loudon 

[1 Ind. Jut., O. S., 139 

10. Minor Hindu 

widow , — Guardian . — Special citation. — Caveat , — 
Upon an application by the father of an infant 
Hindu widow for the grant of letters of adminis- 
tration to him as her guardian and as guardian of 
the estate of her deceased husband, and of the 
estate of the husband’s mother, it appeared that 
the only property of the husband consisted of a 
sum of money ordered to be paid to him under 
a certain decree, upon his constituting himself 
the representative of the motl^r. This he liad 
not done. It also appeared that there were no 
unliquidated debts due by the husband. The sum of 
money in question was in the hands of the Official 
Trustee. Held that letters of administration could 
not be granted to the father, but that the widow 
could apply when she came of age, and that until 
that time the Official Trustee could pay the income 
to her next friend for her maintenance. A special 
citation had been served on the step-mother of the 
husband, and she had entered a caveat. Held tb^ 
she had no right to enter a caveat simply because she 
had received a special citation. In the goods of 
Httbbt Doss Bonebjsb . L L. R., 4 Calo., 87 

IL liimited gp^ant . — Succession Act 

{Xof mS), s. m.— Hindu Wills Act (XXI of 
1&7Q), — If Hindus take out letters of administration 
at idl, they must take out general letters. Letters of 


Z.RTTNR8 OF ADMINISTRATION.— r 

liimited grant— 

administration limited to certain property cannot be 
granted. In the goods of Ram Chand Sead 

LL li. R^ 6 Calo., 8: 4 C. la B., 890 

12. Grant to 

Hindu, — Probaie Act, V of 1881, e, 4.— Certain 
joint property in which five brothers were interested 
biuug the subject of a suit in which the rights of all 
parties u^ere fully ascertained and decre^; one of 
such parties (who died after the decree) was declared 
entitled to a 5-80th share in the joint estate. 8ub- 
sequently to this decree several orders were made in 
the suit, api)ointing a receiver, ordering partition 
and excluding certain proi)erties from partition, and 
directing an account. On partition, a 5-30th share 
in the properties oiilered to be partitioned was al- 
lotted and made over to the guaidian of the infant 
children of the sharer who had died, the rernun- 
der of the unpartitioned property being in the hands 
of the receiver. On the taking of the account, 
it was ascertained that the deceased sharer had 
during his lifetime ovcnlrawn from the joint estate, 
and that the sum so overdrawn by him would 
have to be made good out of the 5-30th share decreed 
to him. It being alleged by the present petition that 
the sum allotteii to him would bo insufficient to cover 
the deficiency, and there being certain Government 
securities and a small sum in cash belonging to the 
private estate of such deceased sharer in the hands of 
the Bank of Bengal, the Court, on an application made 
for the puryjosc, directed letters of n^ministration, 
limited to the Government securities and cash, to 
issue, considering that the facts of the case warrant- 
ed a departure from the rule laid down in In the 
goods of Ram Chand Seal, I. L. R., 6 Calc., 2. 
In the goods of Sutita Krishna Ghobal 

[1. L. B., 10 Calo, 656 

18. Grant In respect of immove* 

able and moveable property.— of de- 
ceased Hindu, consisting of immoveable and move- 
able property. — Except under special circumstances, 
letters of administration to the estate of a deceaseil 
Hindu must be taken out in respect of the immove- 
able as well as the moveable pro^icrty forming part of 
such estate. In the goods of Grish Chvndeb 
Mitter . I. Ij. B., 6 Calo., 488 : 7 C. L. Bi, 593 

14 , — Lost wilL — Administration 

with will annexed . — Succession Act {X of 1865), ss, 
20S-209.-Hindu Wills Act (XXI of 1870), s. 8.— 
The fact that a will has been lost is not, ii its con- 
tents be satisfactorily proved, any bar to obtaining a 
grant of letters of administration with will annexed. 
Sections 208 and 209 of the Succession Act (X of 1865) 
apply to the cases of granting letters of administra- 
tion with will annexed to the estates of Hindus, 
where the will was executed after the let of September 
1870. IsHUR Chunder Svrmah V. Dotamoti 
Debba . L Ii. B., 8 Calo., 864: 11 O. L. B., 185 

15 . Administrator of estate of 
deceased SCindiL — Suits brought and attachments 
issued before grant of letters of administration. — The 
legal status of the administmtor of the estate of a 
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I fBOTBH B OF ADMINISTBATIOlff.— 
Administrator of estate of deceased Hin- 
du — continued. 

deceased Hindu, as compared with the legal status of 
the administrator of the estate of a deceased person, 
who in his lifetime was governed by English law, 
pointed out. Where a Hindu died leaying a widow and 
no male issue, and two of the creditors of the deceased 
brought suits against such widow as the legal re- 
prosentativtJ of the deceased, and attached before judg- 
ment certain property of the deceased and afterwards 
obtained judgments against the widow, an applica- 
tion on behalf of the Administrator General, who at 
the widow’s request, but after the judgments were 
obtained, took out letters of administration to the 
estate of the deceased, to have such attachments re- 
moved, was refused, though the Judge’s order, direct- 
ing that the letters should bo issued to the Adminis- 
trator General, was prior in time to the passing of 
the judgments; and the judgment-creditors were 
held entitled to be paid out of the property attached 
BO far as the same proved sufficient for that purpose. 
Lallohaund Ramdayal c. Gumtibai. Ghej^la 
Pbha c. Gthitibai . 8 Bom., O. C., 140 

10 , Khoja Mahomedan estate. 

--^Suoeeesion in oaeei of intestacy of Khoja Maho- 
medane, — Custom.— A Khoja, having died intestate 
and without leaving insui* was survived by his mother 
(a widow), his wife, and a married sister. Held that, 
according to the custom of the Khojjw, his mother 
was entitled to the management of his estate, and 
therefore to letters of administration in preference to 
his wife or sister, HiBBAi v. Gobbai 

[12 Bom., 284 

17, Mahomedan Khoja 

administrator. Powers of — The powers of a Khoja 
Mahomedan executor or administrator, like those of a 
Cutchi Mahomedan execuU)r or atlmiui8ti*ator, seem 
to bo generally limitwl to recovering debts and secur- 
ing debtors paying such debts. Where a will gave 
the executor full powers with regard to the payment 
of the testator’s debts, — Held that an administrator 
with the will aniiexed who was a Khoja Mahomedan 
succeeded to those powers, and in a suit brought 
against him os such administrator by an alleged 
creditor of the testator’s estate represented all the 
persons interested in the estate. Ahmedbhot 
Hubibhoy o. Vullebbhoy Cassumbhoy 

[1. Ij. R., 8 Born., 708 

See Ik the mattbb op Ismail Haji Abdulla 

[I. Xi. B., 6 Bom.* 462 

10 . Joint letters of administra- 

tion. — Applicant indebted to estate, — Whore there 
were grounds for believing that one brother was in- 
debted to the estate of a deceasetl brother, the lower 
Court, it was held, exercised a wise discretion in re- 
fusing to grant letters of administration to such 
brother jointly with the other brothers of the de- 
ceased. Ik the aooDS ov Stefhek 

[1 B. li. B., S. N., 8 : 10 W. B„ 90 

19 , Qrant ot, to Administrator 

General,— General* s Act II of 
1674— Aei Xlllofmd.— Mules of High Court, 2Ut 


LETTERS OF ADMIinSTBATIOH.— 

Grant of^ to Administrator General— con- 

tinued, 

June 7575.— Grants of letters of administration to 
the Administrator Gksneral are made to him by virtue 
of Act II of 1874 (the Administrator General’s Act), 
and are not in any way affected by the provisions of 
Act XIII of 1875 (the Act to amend the Succession 
Act). The form of grant should be general and 
unlimited. Ik the goods of Hbwsok 

[I. L. R., 4 Calc., 770 : 4 C. L. B., 42 

20. Suit by Hindu widow as 

a^inistratrix of her husband leaving a 
minor son. — Parties. — Manager . — A Hindu widow, 
who lias obtained letters of administration from the 
High Court of the estate of her husband who has 
left a minor son, is not entitled in such character to 
maintain a suit with respect to immoveable property 
left by him. The Court refused to allow such a suit 
to proceed adding the son as a party, or to treat the 
plaintiff as manager of the infant, but dismissed the 
suit with costs. Kadumbikbb Dobbeb v. Koylasit 
Kahikeb Dobsee . . I. L. B., 2 Calo., 481 

21. — Attorney of executor in Eng- 

land. — Costs of entering caneat. — L., a British 
subject possessed of proiierty both in India and Eng- 
land, died in England, leaving a will, by which ho 
appointed four persons to bo his executors in England, 
and W, D. his executor in India, “ the latter account- 
ing to the former for his intronnssion, ujxm which 
he will charge a commission of three per cent.” Pro- 
bate was granted to the four English executors, but 
W. H. renounced probate. On an ap]>lication for 
letters of administration with the will annexed, to be 
granted to D. G, L., the attorney in India of the 
English executors, the Court, after directing a 
sjiecial citation to issue to the Administrator General, 
held that the English executors were intended by 
the testator to have power of administering his assets 
in India as well as in England, and therefore D. G, 
L., as their attorney, was entitled to letters of ad- 
ministration. Ik thb goods of Leoktb 

[16 B. L. B., Ap., 8 

22. Secnirity firom administrator 

of Hindu estate. — Personalty . — The security re- 
({uireil from the administrator of the effects of a 
deceased Hindu extends, as in the case of an English 
administrator, only so far as to cover the personalty 
of the deceased. Ik tbe goods of Goub Chukdeb 
Thaxoob , • .1 Ind. Jur„ N. 8 ., 228 

LETTERS OF ASSIGNMENT. 

See Stamp Act, 1869, s. 3, cl. 11. 

[L L. B., 2 Calo., 58 

LETTERS PATENT, HIGH COURT, 1886, 

Creation and continuation of High 

Courf.— The High Court as now existing «wa8 conti- 
nued. not creat^, by the Letters Patent of 1865. 
Babdot V. The “ Augusta” . 10 Bom., 110 

1, OL 10 . — CHoing instructions to 

counsel. — H^erence from Small Cause Court. — Af- 
tomey . — Giving instructions to counsel in a reference 
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XJSTCTR8 PATENT, HIQH OOUBT, 
1866, Ol. 10 — continued* 

from the Small Cause Court is acting for the suitor 
within clause 10 of the Letters Patent of tlie High 
Court, and can only be done by an attorney of the 
Court. Moban o. Dbwan Au Sieano 

[8 B. L. B., 418 

2, Cipil Procedure Code, 1859, 

•• — ^cognised agenU — Under this clause a “re- 
cognised agent ” described in section 17, Act VIII of 
1859, has not the option of addressing the Court, as 
the suitor himself may do. Peannath Chowdhby 
u. Gakenjdeo Mohun Taooeb . 8 W. B„ 108 

el. 12. 

See Appeal— Lbttbrs Patent, cl. 12. 

[13 B. L. R., 91 
21W.B.,204 
See Cases uhdbb Jtteisdiotion— CA nsBa 
OP .Tueisdiotion — Caeetino on Busi- 

NBBB OE WOEKINO FOB GaIN. 

See Cases undbe Jiteisdiotion— Cattsbs 
OP JuEisDiCTiON— C ause op Action. 

See Casbs undee Jubisuiotion — Causes 
OP JuEiSDiOTiON— Dwelling oe Kbsi- 
lbnob. 

See Cases undee Jueisdiotion— Suits 
POE Land. 

See Peactiob—Civil Cases— Leave to 

SUE OR DEPEND 

[I. Ii. B., 8 Calc., 370 

1. Jurisdiction of High Court, 

— Cases under RtOO , — The High Court, under Letters 
Patent, 1862, clause 12, had jurisdiction in all cases 
where the amount claimed is over RlOO, whatever 
may l)e the amount received. Sikue Chund o. 
SooBiNQMULL .... 1 Hyde, 272 

2. — — Jurisdiction of High Court. 

— Stat, 15 4* Viet., c. 76, ss. 18 and 19 ; and 

9 10 Viet., c. 95, s. 128. — Decisions of English 
Courts, — The decisions of the English Courts on sec- 
tions 18 and 19 of the Common Law Procedure Act 
(15 and 16 Victoria, Cap. 76), relating rather to matter 
of procedure than of jurisdiction, are not so much in 
point with regard to the interpretation of clause 12 
of the Letters Patent, 1866, as the decisions on sec- 
tion 128 of the English County Courts Act (9 and 

10 Victoria, Cap. 95), which are directed to the 

marking out and limiting of the jurisdiction of the 
Court. SUUANCHAND SHIVDAS V. MULCHAND Jo- 
HABIHAL 12 Bom., 113 

cL 13. 

See Casbs undbe Teansfee op Civil 
Cash— Lbttbes Patent, High Coubt, 
CL. 18. 

cL 16. 

See Appeal to Pbivt Council— Casbs | 
IN WHICH APPBAL libs — APPBAUIBLB 

Oedebs 7B.1«.B.,730 | 


IiBTTNBS PATENT, mOH 

1866, oL 16 — continued, 

1. Eight of appeed,^Appeah 

aj^er new Letters Patent. — Whore two Judges de-* 
cided a case of original civil jurisdiction under the 
origiual Letters Patenl^ but the decree was sealed, and 
apiHJil prof oiTod* after the amended Letters Patent 
had come into operation, — Held that the right of 
appeal to the High Court, constituted so as to hear 
an api^eal from two Judges, which existed in such 
a case under clause 14 of the old Charter, was taken 
away hy clause 15 of the new Charter, as there was 
no reservation therein that parties should retain any 
right of a])peal which existed before its publication 
in respect of suits then pending, of judgments given, 
or of decrees made but not executed. Fbamji Bo- 
MANji V . lloEMASJi Babjoeji . 3 Bom., O. C., 49 

2 . Judgment:*^^* Decree.*^ 

— Per Peacock, J, — A judgment under this section 
means a judgment in the nature of a decree oii which 
action can be taken by the parties, and not merely 
tb(i oj)iniou expressed by the Judge, whotber vorlml or 
in writing, before a decree has been formally drawn 
out. Doucbtt V, WisB . 2 Ind. Jur., N. 8 ., 280 

3. • — Appeal . — ** Judgment**-^ 

Appealable order. — Order granting mandamus , — 
Held {per Couou, C. J., and Mabkbt, J., on ap- 
peal), the word “judgment** in clause 16 of the 
Letters Patent of 1865 means n “ decision,** whether 
final or preliminary, or interlocutory, which aifocts 
the merits of the question between the })nrtieB by, 
determining some right or liability. The order of tbo 
Court below, that a writ of mjindamus should issue, 
was not a “judgment,** therefore no appeal lay from 
it. Justices of the Peace fob Calcutta v. 
Obibntal Gas Company 

[8 B. li. B., 483 : 17 W. B., 364 

See Howard e. Wilson 

[I. L. R., 4 Calo., 231 : 2 C. K B., 488 

4. Interlocutory order. — * 

Queere, — Whether an interlocutory can l )0 made the 
subject of an appeal. BAMAtiooNDSEY v. Nilmonbx 
CUUNDBK ...... Cor., 66 

5 ^ Appeal from interloou* 

tory order.— Under clauses 15 of the Letters Patent 
and under tbo rules of the Bombay High Court an 
ap|)eal to the High Court from an interlocutory order 
mi^c by one of its Judges only lies in those cases in 
which an appeal is allowed under the Code of Civil 
Procedure and its amending Acts. SoKEAl v, 
Ahmedeuai Haeibhai . • .8 Bom., 898 

0. Appeal. — Judgment, — De* 

cision on settlement of issues. — Interlocutory order, 
— Held that no apjK*al lay from a decision upon the 
settlement of issues that a certain hibbanama relied 
upon by the api)ellants was invalid. Per Gabth, 
C, J, — The word “judgment** in clause 16 of the 
Letters Patent, 1865, means a judgment or decree 
which decides the case one way or the other in its 
entirety, and does not mean a decision or order of an 
interlocutor character which merely decides som^ 
isolated point not affecting the merits or result of 
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1B66. oL Vi^continued, 
the entire salt. Per Mabeby, J. — The matter is one 
more of convenience and procedure than strict law. 
Hbbahik V. Fcokhubvbiba Bbgum 

[I. L. B., 4 Calc., 581: 3 C. !■. R., 8U 

7, Appeal. — Remand order.-^ 

At the hearing^ of an appeal before a single Judge of 
the High Court, the case was remanded to the lower 
Court for the trial of certain issues of fact, the case 
being in the meantime retained on the file of the 
Court. Seld that the order was not appealable un- 
der clause 15 of the Letters l*abeat. KALiEBiexo 
Paul v. Bamouundbb Nao 

[1. L. B^ 8 Calo., 147 : 9 C. Ii. R., 461 

8t Civil Procedure Code^ e». 

629, 632, — Appeal from one Judge of High Court . — 
Clause 15 of the Letters Patent for the High Court 
of Judicature at Madras, which Allows an appeal to 
the High Court from the judgment of one Judge of 
that Court, is controlletl by section G29 of the t^ode 
of Civil Procedure, which provides that an owler of 
a Civil Court rejecting an application for review of 
judgment shall bo final. Ac kata v. Uatnavklu 

[1. li. B., 9 Mad., 258 

9. Civil Procedure Code^ ee. 

688, 692.'— Order of Jr Ige of High Court rejecting 
applieaiion for leave to append a» a pauper , — 
Clause 16 of the Letters Patent of the High Court at 
Madras being controlled by section 688 of the Code 
of Civil Procedure, no appeal lies from the order of a 
single Judge of the High Court made under section 
692 of the Code of Civil Procedure rejecting an 
application for leave to appeal in formd pauperis. 
lir BB Rajagoyal . . I. L. B., 9 Mad., 447 

10. — — Appeal from decision of 

Division Bench in exercise of civil appellate jurisdic- 
tion, — HUd (Jackson, J., doubting), an appeal lies 
under clause 15 of the Letters Patent, 1805, from the 
judflpnent (not being a sentence or order passed or 
made in any criminal trial) of a Division Court in the 
exercise of appellate jurisdiction, when the Judges of 
such Court are equally divided in opinion, and do not 
amount in number to a majority of the whole of the 
Judges. SUBNOHOTBB O. LUOHHBBFUT DOOOUB 

[B. L. B., Sup. Vol., 094 ; 7 W. B., 52, 512 

JX Difference of opinion be- 

iuoeen Judges,'^Appeal. — In cases heaM by the High 
Court in its appellate jurisdiction, where the Judges 
are equally dividtd in opinion, a party desirous of 
appealing is bound to appeal under clause 16 of the 
Letters Patent before he can appeal to the Privy 
Council. CouBT OF Wabdb v. LaBt-ANUND Singh 

[14 W. R.,298 

12. Diferenee of opinion be- 

tween Judges.— Appeal,— TiiG difference of opinion 
between Judges constituting a Division Bench of the 
Migh Court, which entitles parties to an appeal to the 
Hig^b Court under clause 15 of the Letters Patent, 
must be a difference of opinion as to the final and 
complete decision of the appeal, and not a difference 
of qpiiiion upon one or more the points arising in 


LETTERS PATENT, HIGH COURT, 

1865, oL V6— continued, 
the appeal. In thb xattbb of thi petition of 
OmbaoBboum . . . . 18W.B.,810 

18. Judgment, — Appedl, — Ap- 

pealable order. — Order rejecting review.— kn order 
passed by the senior of two Judges of a Division 
Bench who differed in opinion, dismissing an applica- 
tion for the review of their judgment, is not appeala- 
ble. Such an order is not a judgment within the 
meaning of clause 15 of the Letters Patent. Baku 
Bibi V, Mahombd Musa Khan 

[4B.L.B., A. C.,10 

S. C. Bughoo Bibbb V, Noob Jbhan Bbgum 

[12 W. B., 469 

14. — Appeal. — Difference of 

opinion between Judges in review. — Where two 
Judges of a Division Bench have concurred in a final 
decree, the fact that there is a difference of opinion 
as to one point, amongst others, raised in review on 
the judgment on which such final decree is based, is 
no ground for an appeal under clause 16 of the 
Letters Patent. In thb matter of thb petition 
OF Hubbuns Sahay. Hubbunb Sahayo. Thaxoob 
Pbbbab 

[I. L. B., 10 Calo., 108 : 13 C. L. B., 285 

16. Appealable order.— Judg- 

ment, — Decree. -Order passed in suit referred to 
Commissioner to take Accounts. — The question whe- 
ther or not an order is appealable is one for the 
decision of the Court. An order passed in a suit, 
referring it to the Commissioner to take the accounts 
between the jiarties, is a decree. An order passed on 
a certificate given (under Rule 371 of the Equity 
Rules of the Supreme Court) by the Commissioner 
sub8e<]uently to the order of reference, is appealable. 
Sonbai v. Ahmedbhai, 9 Bom., 398, explain^. Jus- 
tices of the Peace of Calcutta The Oriental Gas 
Company, 8 B, L. R., 433, distinguished. Hibji 
JiNA V, Nabban Muuri • . 12 Bom., 129 

16. Order of Judge in original 

jurisdiction. — Under clause 15 of the Letters Patent 
an appeal lies from an order passed by a single Judge 
in the original civil jurisdiction of the High Court, 
Kbibto Kissob Nboghy V. Kadbbmoyb Dobbbb 

[2 C. L. B., 588 

17. Order allowing commis- 

sion to Administrator General. — An order passed by 
a single Judge of the High Court under Act II of 1874, 
section 27, allowing to the Administrator General 
commission at a certain rate, is subject to appeal to 
the High Court under the 16th clause of the Letters 
Patent. Justices of the Peace of Calcutta v. Oriental 
Gas Company, 8 B. L. R., 433 ; and Sonbai v. Ahmed- 
bhai Habibhai, 9 Bom,, 398, distinguished ^m De- 
Sousa V. Coles, 3 Mad., 384, and from the present case. 
Though such order, being discretionary, would not 
under ordinary circumstances be interfered with on 
appeal, yet, where it is not in accordance with the 
rule laid doam in section 64 of the Act, the Appellate 
Court will interfere to rectify it. In tbb goods qb 
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LEB CHBVaALBOTA NAIOEBB. BoMABTTKDABAM 
ChBTTI V, ADlflNlBTBATOB GRNBBAL 

[I. L. R., 1 Mad., 148 

18. Appeal from decision of 

Judge in original juriediction refusing leave to in- 
Mtitute suit under cl, 12 of Letters Patent, — An 
appeal lies from the decision of a Judgo exercising 
original jurisdiction refusing to give leave to institute 
a suit on the original side of the High Court, in a 
case in which the cause of action has arisen in part 
within the ordinary original jurisdiction of the High 
Court ; but the Appellate Court ought not to interfere 
with the discretion exercised by the Judge in such a 
matter. DbSouza v. Coles . . 8 Mad., 384 

19. - ■ Order refusing to stay 

proceedings, — Fresh suit after withdrawal without 
payment of costs, — An order refusing to stay pro- 
ceedings where the plaintiff, after being allowed to 
withdraw a suit with leave to bring another, and the 
payment of the costs of the former suit has not been 
made a condition precedent to the bringing of the 
fresh suit, is an order of an interlocutory character 
and is not appealable. CuiTTO v, MrzzuB Hossain 

[2 Hyde, 212 

20. — Payment. — Order refus- 

ing to confirm award, — In a suit referred to arbitra- 
tion under Act VIII of 1859, the arbitrator informed 
the parties that he had determined to award the 
plaintiff Rl,500 with costs; but a few days after- 
wards, in consequence of a communication made by 
the defendant, the arbitrator held another meeting, 
at which the defendant for the first time contended 
that, as before the matter was reftsrrcd to arbitra- 
tion he had offered the plaintiff Rl,500, he ought not 
to be made to pay the costs of the arbitration, and in 
support of his contention produced a letter written 
by the plmntiff*s attorneys to his attorneys, which was 
stated to be “ without prejudice,” and thereupon the 
arbitrator decided not to give the plaintiff costs. An 
application to confirm the award was refused by the 
learned Judgo of the Court of first instance, upon the 
ground that the defendant had a<!ted imprope5rly in 
using the letter. Held^ on api)eal by the defendant, 
that the refusal to confirm the award was a judgment 
upon the whole subject-matter of the suit, and that 
an appeal would lie from such a judgment. Howard 
V. Wilson 

[I. L. R., 4 Calc^ 281: 2 C. Il R., 488 

21. Order of committal for con- 

tempt of Court,-^ Procedure. — Contempts are in the 
nature of offences, and, therefore, under clause 15 
of the Letters Patent, 1866, an appeal lies from an 
order of committal for contempt. In dealing with 
on ap])eal from such an order, the Appellate Court 
will not go behind the order the disobedience to which 
constitutes the contempt. Navitahoo v, Nabotak- 
DA8 Candas . . 1. li. R., 7 Bom., 6 

22. Act VI of 1874.— Order 

granting appeal to Privy Council. — Under clause 
15 of the Letters Patent, no appeal lies to the High | 
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Court from an order of the Judge in the PHvy 
Council Department granting a oertiiloate that a 
case is a At case for appeal to Her Majesty in Coun- 
cil. Mowla Buksh V, Kishbn Pbbtab Sahi 

[L L. R., 1 Oalo., 108 

S. C. Mowla Bvkbh v. Hodokinbok 

[84 W. B.,160 

28. " ' " Appeal from order of 

Judge in Privy Council Department refusing osrii^ 
fioate gf appeal , — The Jud^ in the Aivy Council 
De})artment refused an application for a certificate, 
but was stopped from giving his reasons by the peti- 
tioner’s counsel, who had hopes of making a compro- 
mise. The attempt at compromise having failed, 
the petitioner afterwards appealed under clause 15 of 
the Letters Patent, when the Judge in the Privy 
Council Department was referred to, and was not 
able to deliver any judgment. Held that, under 
such circumstances, no appeal lay to the High Court. 
Taba Chand Biswas v, Uadha Jbbbun Mustobbb 

[24 W. R„ 148 

24. — " Appeal from order of 

Judge granting certificate cf appeal to Privy Coun» 
cil, — Act. PI of 1874 — Where an appeal was made 
from an order of a Judgo of the High Court grant- 
ing a certificate, under Act VI of 1874, to the effect 
that the subject-matter of a certain suit was of the 
value of R10,000, and thus allowing an appeal to the 
Privy Council, — Held by a Bench of the Coui-t, that 
as Act VI of 1874 did not confer the right of such 
an appeal, it could only be allowecl now if it could be 
shown that the right existed before the passing of 
that Act ; and found that, us a matter of fact, such a 
right did not previously exist. Although, nndor 
clause 15 of the Charter of 1865, an appeal is given to 
the High Court from any judgment of a single Judge, 
an order or certificate of a Judge allowing an appeal 
to the Privy Council cannot properly be considered a 
judgment of the High Court. Such an order has its 
origin in an Act of Parliament for the better ad- 
ininistraticm of justice in the Privy Council, and 
lielongs rather to Privy Council proceedings than to 
the legitimate province of the High Court. In this 
view it is immaterial whether an order and certificate 
are for admission or refusal of appful to the Privy 
Council. Amirfnnisba v. ItenARY Lall. Kbbhitb 
CUUNDEB AoUAUJBB V. HUBUO SOONDITRBB DbBEA 

[26W.R„528 

26. Order hy Judge of the 

High Court presiding over the Privy Council 
Department. — Judgment. — Certified copy of order 
of the Privy Council. — Civil Procedure Code (Act 
X of 1877), s. 610 . — A decree obtained on appeal hy 
certain defendants in the High Court was appealed 
to the Privy Council by one onlv of the two plaintiffs 
to the suit, and the decision of the High Court was 
reversed; the plaintiff who had appealed assigned 
her share in the order of the Privy Council to one of 
the defendants, and delivered him the certified copy 
of the decree made in the Privy Council. The plain- 
tiff who had not appealed to the Privy Council 
applied to the High Court for leave to transmit the 
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Older to the Court of first instance for execution of 
the share decreed to him, hut, on account of the 
assignment above mentioned, was unable to produce 
the certified copy of the decree of the Privy Council. 
The Judge presiding over the IMvy Council Depart- 
ment in the High Court held that the production of 
a ccrtifieil copy of the order of the Ihrivy Council 
was excusable under the circumstances, but refused 
the application, on the ground that the decree of the 
Court of first instance, which was affirmed by the 
Ihrivy Council, could only be executed as a whole and 
not partly by one of the plaintiffs. Held, on appeal, 
per Hauth, C , J. — That the duties of a Judge in 
dealing with the meaning of decrees of the Privy 
Council are purely ministerial, and that any order 
made in such ministerial capacity could not be con- 
sidered a judgment, and could not, therefore, be 
made the subject of an appeal to a Bench of the 
High Court under clause 15 of the Charter. Per 
Whitb and Mittke, JJ. — An order of a Judge 
presiding over the Privy Council Department in the 
High Court, rejecting an application for execution, 
is a final order, and is a judgment within the mean- 
ing of clause 16 of the Charter, and is therefore 
ap^ioalable. Ik thb matter of tub petition of 
Kally Soondkhy Dabia. Kally Soondbey 
DABIA V. Houisil Cuu^ lEK CllUWnUEY 

[L L. R., 6 Calc., 604; 7 C. L. R., 643 

In the sapie case on appeal to the Ihnvy Council, — 
jSTs/d-^A decision by the Judge ap])ointed to dispose 
of matters relating to apjieals to Her Majesty in 
Council, refusing to transmit for execution Her order 
restoring a decree, is a judgment within the meaning 
of clause 15 of the Letters Patent of 18(!5, and is 
appealable to the High Court. Held, also, that a re- 
fusal to transmit such an order for execution 'aas not 
a misapprehension on the part of the Judge of the 
extent of his jurisdiction, although, if it had been, 
this itself would have beiui a ground of ap{)eal. 
llvEEisu CnuNDEU Chowduky V. Kalibukdkbi 
Dbbi. I.li.B.,9Calo.,482: 12C.Ii.R.,611 

28, Application for leace to 

appeal to Privy Council. — Judgment of one Judge, 
— Ministerial and judicial acts. — The ])laintiff 
obtained a decriHi in the Court of first instance. On 
apfieal to the High Court, the decision of the lower 
Court was upheld, but the decree was varied in re- 
spect of some matters relating to the inode in which 
tile ii'lief to which the plaintiff was declared entitleil 
should be granted. The defendant apidieil for leave 
to apjwal to the i*rivy Council, but tlie application 
was refuswl, on the ground that the judgment in the 
High Court and the Court of first instance w’ere in 
effect concurrent judgments, and that no substantial 
point of law was involved in the case. The defend- 
ant appealoil under clause 15 of the Letters Patent. 
Meld that no ap]HUiil would lie. Amirunnissa v. 
Sehary Lall, 25 W. JK., 529, followed. Manby v. 
Pattbeson 

[I. L. R., 7 Calo., 389 : 9 C. Ii. R., 166 

27, Civil Procedure Code, 

#* 576* — Might of appeal.— Section 575 of 
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Act XIV of 1882 does not take away the right of 
appeal which is given by clause 15 of the Letters 
Patent. When the judgment of a lower Court Mias 
been confirmed under section 575 of the Code of Civil 
Procedure, by reason of one of the Judges of the 
Appeal Court agreeing upon the facts with the Court 
below, an appeal will lie against such judgment, not- 
withstanding the terms of section 575. ijloBSAMl 
Sri 108 Sei Gkidhaeiji JMahabaj Tickait v. 
Pitbttbhotum: Gossami . L L. R,, 10 Calc., 614 

28. ■■ — " Time for preferring ap- 

peal. — An apiieal under section 15 of the Letters 
l*atent from the judgment of a Division Bench of 
the High Court must be preferred within thirty days 
from the date of the judgment, unless good cause 
be shown to the contrary. In the matter of 
Hueeijoe SiNon . . .11 W. R., 107 

29. Filing petition of appeah 

— Practice. — Per Peaooce, C. J., and Kemp and 
Macpheeson, JJ. — A petition of appeal under 
clause 16 of the Letters Patent, from a decisiou of 
an Aj)pellate Division Bcncli, may be presented with- 
in thirty days from the time when the written judg- 
ments of the Division Bench arc put in. The dif- 
ference of practi(“o on the original and appellate 
jurisdictioiis of the High Court contrasted. Haueak 
SiNQ V. Tulsi Ham Sahu . . 6 B. L. R., 47 

S. C. Hubuoe Sikoh V. Toolsee Ram Sahoo 

[12 W. R., 458 

80. Arguments on appeal . — 

Practice. — On ap|H5al under clause 15 of the Letters 
Patent, no otluT jH)int8 may be argued than those 
which were argued before tlie Division Bench. Haj- 
BA Beuhm V. Khaja Uosskin a LI Khan 

[4 B. L. A. C., 86 

lliBAKATU Koek V. Ram Naeayan Sinoh 

[9 B. L. B., 274: 17 W. R., 316 

31. '■ Civil Procedure Code, 

s. 257, — Act XXIII of 2S61, e. 23. — Arguments 
on appeal. — Pruc/icc.— Clauses 15 and 30 of the 
Letters Patent of the High Court must he treated os 
qualifying section 257 of Act Vlll of 1850. Under 
the Letters Patent of 1805, in lieu of the former 
practice under Act XXI 11 of 1801, section 23, — 
namely, that when the Ai)i>eal Court consisted of 
only two Judges, and there was a difference of oj)i- 
uion between them upon a }K)int of law, the case waa 
re-argued ujwn that question before one or more of the 
other Judges,— when the Judges of a Division Court 
are equally ilivided in opinion as to the deeision to be 
given on any jwint, the opinion of the senior Judge 
is to prc\'ail, subject, however, to a right of appeal 
from such judgment of the Division Court. The 
judgment passed on such appeal, aud poUthe judg- 
ment of the Division Court, wdll be “ tioaL” In 
apjHjal under clause 15 of the Letters Patent, 1865, 
no point can be argued except a point on which the 
two Judges of the Division Bench have differed in 
opinion. Roy Nakdipat Mahata «. Ueqvhabt 

[4B.I..B., A.C„181: 13W.B.,208 
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Cl. 16. 

See SrPEBiNTBNDENCE OP Hioh Coubt— 
Chabteb Act, s. 16 . 7 W. B., 480 

Power of High Court to hear 

appeaU.^Per Mabkuy, Mitteb, and Ainslie, JJ. 
— Clause 16 of the Letters Patent of 1865 empowers 
the High Court to hear apjieals in all cases in which 
an appeal lay under Act Vlll of 1859. Kunjit 
S iBQU V. Mehbrbab Koeb 

[I. li. B., 3 Calc., 662 : 2 C. L. B., 381 
cl. 18. 

See Cases tjndeb Insolvent Act, s. B, 

oL 19. 

See CoNTBACT Act, s. 27. 

[14 B. L. B., 76 

oL 24 (Bombay). 

See High Coubt, Jubisdiotiok of— High 
Coubt, Bombay — Cbiminal. 

[I. L. B., 9 Bom., 288 
See Judicial Supebintendbut of Kail- 
ways . . I. L. B., 9 Bom., 288 

cl. 26. 

See Confession— Confessions to Police 
Officebs . 1. L. B., 2 Bom., 61 . 

cL 26. 

iSee Appeal in Criminal Cases— Crimi- 
nal Procedure Codes. 

[2 Bom., 112 : 2nd Ed., 106 

See Charge to Jury — Misdirection. 

[I. li. B., 10 Calc., 1079 

Case certified by Advocate 

General under— 

See Confession — Confessions to 1’olick 
Ufficbbb . 1. L. B., 1 Calc., 207 
[I. L. B., 2 Bom,, 61 j 

1, PrUoner sentenced bg Ses- 

sions Judge to rigorous^ for on offence punishable 
only with simple, imprisonment. — Where the Judge j 
at Sessions sentenced a prisoner to rigorous inij)ri- 
Boument for a crime punishable only with siinjile 
imprisonment, — Held that this was an error which 
might be reviewed on the AdvocaU? Generars certifi- 
cate under the Charter of 1865, section 26. Keg. v. 
\ed Ali Khan 1 Ind. Jur., N. 8., 424 


liBTTEBS PATENT, HIGH OOXJBT, 
1865, oL 26 — continued. 

8. Power of JTtyi Court where 

point of law is reserved. — Alter aiion of eenience , — 
Held (Batlby, j. dissentiente) that the High 
Court, in considering a point of law reserved under 
clause 26 of the Letters Patent, where it is of 
opinion that evidence has btnin improperly admitted 
as to one of two heads of charge of which a prisoner 
stands convictt*d (the two heads of charge relating 
to distinct and separate offences), and that the con* 
viction on such head of charge is bad, haft power 
to review the whole easii, and, if it appears that the 
evidence improjKirly admitted could not reasonably 
be supposed to have influeneed the jury as to the 
latter head of charge, ought not to set aside the 
conviction on that head of charge, but should proceed 
to pass judgment and Bcntenco on it. Semble , — 
Section 167 of the Evidence Act applies to criminal . 
trials by jury in the High Court. Keg. o. Navboji 
Dadabhai 9 Bom., 858 


4, — Reserving point of law for 

High Court. — Refusal to reserve. — Discretion of 
Judge — Review. — Non- direction . — Certificate of Ad- 
vocate General . — The statement of a Judge, who pre- 
sides at a criminal trial, is, u])on a case resorvod under 
the 25th clause of the Charter of the High Court, or 
upon a case certified by the Advoc4it-tj (ieueral under 
its 26th clause, conclusivi! as to what has passed at 
the trial. Neither the affidavits of bystanders or of 
jurors, nor the notes of counsel or of short-hand- 
writers, arc admissible to controvert the statement of 
the .ludgo. It is in the discretion of the Judge, who 
presides at a criminal trial, whether or not he will 
reserve a point of law for the opinion of the High 
Court, and such discretion will not be reviewed by 
tlic High Court, sitting as a Court of review, under 
clause 26 of tho liCttcsrs Pattmt. Semble, — Non-diree- 
tion by ii Judge is not a mutter u])ou which the Advo- 
cate Gem^ral should grant a certificate under clause 
26 of the Letters i^atent. Keg. v. 1*kstanji Dinbua 

[10 Bom., 75 


— cl. 29. 

See Cases undeb Tbansfeb of Criminal 
Case — Letters Patent, High Court, 
CL. 29. 


cl. 36. 

See Appeal in Criminal Cakes --I*boob- 

DURB. 

[2 B. L. R., P. B, 26 : 10 W. B., Or, 46 


2. Charge under s. 467, Penal 

Code. — Felony or misdemeanour. — Separation of 
jury . — Where the Judge, ou a cliargc under section 
467 of the Penal Code, }»ermittcd the jury to separaU^ 
on the first day of the trial and before verdict, — Held 
that the exercise of his discretion was not a matter to 
be reviewed by the High Court under section 26 of 
the Letters Patent, 1865, there being no error in any 
point of law, as the offence charged was only a mis- 
demeanour under the law in force before the Penal 
Code took effect. Keg. v. Dayal Jaibaj 

[3 Bom., Cr., 20 


Division Bench of two 

Judges d iffering in ojrinion. — Prnctxveof Privy Cofun- 
cil.— A cause was heard before a single Judge of the 
High Court, and a decree made by him dismissing tho 
suit. An apjxial was made to the same Court in its 
appellate jurisdiction l>efore two Judges. The Court 
was divided in opinion; the Chief Justice holding 
that the judgi/ient should be reversed, and the 
I’uisnc Judge that it should be affirmed ; and under 
the 30th section of the Letters Patent of 1866 creat- 
ing the High Court a decri$e of reversal was ordered. 
( >n ap)ical, the Judicial Committee, without expressing 
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may opinion whether the 86th section was applicable, 
having regard to the 26th Buie of the High Court, 
directed the appeal to be heard on the merits. Mil- 
JMU V, Barlow . . 14 Moore’s L A., 209 

2, Civil Procedure Code, 1877, 

ee. 675 and 647 . — The provision of the Letters Pa- 
tent of 1865, section 86, that when the Judges of a 
Division Bench are ecjually divided in opinion, the 
opinion of the senior Judge phall prevail, has been 
superseded by section 576 of the Civil Procedure 
Code (Act X) of 1877 (which is extended to miscella- 
neous proceedings of the nature of appeals by section 
647 of that Code) so far as regards cases to which 
section 575 is applicable. Affaji Bhivbav v. Shiv- 
LAL Khuuohanb I. Ij. R., 8 Bom., 204 

oL 87. — Ditcretion ae to coete in civil 

euile. — The 37tli clause of the Letters Patent con- 
stituting the High Court does not give the Court an 
uncoYttrolled discretion as to costs in civil suits. 
SUUAPATI MtJBALIYAB 0. NaBAYAMSYAVI 

liiYAB 1 Mad., 116 

ol.8a 

See Appeal to Privy Council— Cases in 
WHICH Appeal libs— Appealable Ob- 
BSBS . . 1 B. Ii. R., F. B., I 

[7 B. Ja. R., 780 
13 B. Jj. R., 103 

I. Is. R., 1 Calc., 481 
1 W. R., Mis., 13 
6 W. B., Mis., 17 

cL40. 

See Apj'kal to Privy Council— Cases in 
WHICH Appeal lies— Appealable Ob- 
BERs . • • .9 Bom., 888 

ol. 41. 

See Appeal to Privy Council— Crimi- 
nal Cases . . 7 Bom., Cr., 77 

oL 42. 

See Appeal to Privy Council— Cases in 
WHICH APPEAL LIES— Appealable Ok- 
DEBS , 1 B. Ij. R., F. B., 1 

UBTTBBB PATENT, HIOH COURT, 
N.-W. P. 

ol. 10. 

See Limitation Act. 1877, s. 12. 

[I. Ij. R., 2 ail, 192 

1, Appeal from judgment of 

RivUion Court.— To allow of an appe^ to tlie High 
Court against the judgment of a Division Court, 
under the provisions of clause 10 of its Letters Pa- 
tent, there must be such a judgment on the j)art of 
all the Judges who may compose the Division Court 
aa disposes of the suit on appeal before it. Ghasi 
Ram V. Nubaj Bboam . L li. R., 1 AIL, 81 

2 , Rijfhreuee of opinion be- 

imeen Judge* oflHvition Bench . — RaW (Spankib, J., 
dissenting) that tbo appeal given to the Full Court 
under clause 10, Letters Patent, is not confined to 
the point on which the Judges of the Diviuon Court 
diffar. Ram Dial v. Ram Dab 

[LU. R.,1A11.,181 


LETTERS PATENT, HIGH COURT, 
N.-W. R.— continued. 

'■ cL 12. — Imnatie. — Native of India . — 

Act XXXV of 1858, e. 23. — Original juriedietion of 
High Court in renpevt of the pereone and estatee of 
lunatice who are natives of India . — The High Court 
has not, under clause 12 of its Charter, any original 
jurisdiction in respect of the persons and estates of 
lunatics who are natives of India. In the MATTBB 
OP THE petition OF JaUNBHA KuAB 

[L L. R.,4A1L,169 

cla. 18 &.19. 

See Review— Criminal Cases. 

[L L. R., 7 All., 072 

cL 27. 

See Refbbbncb ybom Suddbb Court, 
Agra . 6 K L. R., 288 

24^25 Viet., 0 . 104, e. 18.— 

Difference of opinion between Judges of Division 
Bench . — Section 13 of Act 24 and 25 Victoria, Cap. 
104, and section 27 of the Letters Patent of the High 
Court, applied to the Court in its revisional as well aa 
in its appellate jurisdiction. Held, by Morgan, 
C. J., and Turner, J. (Ross and Spankie, JJ., dis- 
senting), that when a case is beard by a Division 
Bench, and a difference of opinion arises, the opinion 
of the senior Judge mast prevail, and the order must 
issue in ac^cordanco with his judgment, a reference to 
a third Judge being beyond the competency of such 
Division Bench, and an order in accordance with the 
views of such third Judge and the junior Judge was 
not valid. Queen v. Nyn Singh . 2 N. W., 117 
[8. C. Agra, F. B., Ed. 1874, 196 

cl. 8L 

See Appeal to Privy Council — Cases in 
WHICH Appeal lies — Appealable Or- 
ders . I. Ii. B., 1 AIL, 726 

LEX FORI. 

See Limitation— Law of Limitation. 

[5 Moore’s 1. A., 234 

LIABILITY FOB NUISANCE CAUSED 
BY WORKS. 

See Railway Company. 

[10 B. L. R., 241 

LI BE L, 

See Cases undrr Defamation. 

Restraining publication of— 

See Injunction— Special Cases — Public 
Officers with Statutory Powers. 

L L. B., 1 Bom., 182 

L Comments on acts of public 

men. — Newspaper*. — Privilege. — Every subject has 
a right to comment on those acts of public men which 
oouceni him as a subject of the realm if he does not 
make his comments a cloak for malice and slander. 
A writer in a public paper has the same right, and it ia 
his privilege to comment on the acts of public men 
which concern not himself only, but which concern 
the public. Where a writer m^es the public con- 
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duct of a public man the subject of comment, and it 
is for the public good, the writer is not liable to an 
action if the comments are made honestly, and he 
honestly believes the facts to bo as he states them. 
Howabd o. Nicoll . . 1 Bom,, Ap., 85 

2. Defamatory oommunioa- 

tions by Constil to his Government. — iVtm'- 
leged communications. — Limitation, — Where the 
Consul of a foreign State wrote some defamatory 
letters to his Government, reflecting on the character 
of a commercial house in Calcutta, the C<mrt held 
that, although the libellous matter was not kuow’ii to 
the plaintiffs for a long time subsequently, the suit 
for damages must be dismissed under the 8tatnto of 
Limitations, which conflned the bringing of such suit 
within the year, — Held that such communications 
W'ere not privileged ; and the Court assessed damages 
subject to the opinion of the Apjiellate Court on the 
point of limitation. Hobebt o. Lambakd 

[1 Ind, Jnr., N. S., 192 

8. Privileged communication.— 

Malicious prosecution. — Reasonable and probable 
cause. — X. Jf., an inspector of the O. G. Co„ on 
visiting the company's works at N., was informed 
that the superintendent, W. M., had misappropriated 
the company’s money, and obtained money M'rong- 
fully from their workmen, and otherwise mismanaged* 
the focitory. On further enquiry and inspection of 
W, M.’s^ books, his suspicions being confirmed, he 
communicated them by letter to the resident director. 
The company having declined to prosecute, X. M. 
presented a charge of breach of trust against IT. J/., 
on which he was arrested, and after a magisterial 
enquiry the charge was dismissed. It appeared from 
the evidence that the defendant had reasonable and 
probable cause for supposing that the plaintiff was 
guilty of the miseonduet he was charged with, and 
there was no proof that the defendant was actuated by 
malice. Heldy dismissing the suit with costs, that a 
communication such as the above is a “ jirivileged com- 
munication that when an overseer lias re^isonable 
and prcbablo cause for supposing that a workman lias 
committed a breach of trust, and prosecutes him for 
it, the employers having declined to, no enquiry is to 
be mode into the motives that prompted him to do j 
BO. Mills v. Mitchbll . Bourke, O. C., 18 

Statements made 

oy defendants to protect their own interest . — Plain- 
tiffs and defendants were the members of two firms, 
each creditors of an absconded debtor, one B. The 
plaintiffs* firm brought a suit to recover the sum 
alleged to be due to them by the said B., and 
pending that suit the defendants* firm presented 
a petition to the Court which contained the state* 
ments complained of, which were principally to 
the effect that the plaintiffs had prejudiced the peti- 
tioners hy suing the said B. for sums greatly in excess 
of their just claims against him. The Judge found 
that there was no malice in fact, but that the state- ! 
ments were untrue and calculated to damage, and he j 
accordingly gave a decree to the plaintiffs with ‘dam- | 
ages. Held, on appeal, reversing the decision of the 

111 


LIBEL.— Privileged oomxnunioation— eoa- 

tinutd. 

lower Court, that os the defendants were creditors 
of an absconded debtor and deeply interested in seeing 
th it his estate was not swept off in satisfaction of an 
excessive claim made by the earliest suitor, they, in 
presenting a fietition pointing out what they consi- 
dered suspicious elements in the plaintiffs* claim 
against such debtor, w*ere at all events entitled to the 
qualified privilege of persons acting in good faith and 
making communications with a fair and reasonable 
purpose of protecting their own interest. HiNDB e. 

hAUD^Y .... I. L. R., 8 AIL, 13 

5. Publication.— Pff vilege . — 

Bom. Act I of 1873. — Rractice.-^ Costs . — The Trus- 
tees of the Port of Bombay, who are, under the provi- 
sions of their Act of Incorporation (Bombay Act I, of 
1873), bound to keep minutes of their proceedings 
and resolutions, and to forward copies of such 
minutes to the Secretary to the Local Government, 
passed, in relation to the hiring by them to the plain- 
tiff of one of their steamers, the following resolu- 
tion: "Mr. Shephcrd*8 (the plaintiff's) offer of 
fi520 in full of all claims should be accepted, but 
any further transactions with him should bo avoided 
if possible." Copies of this resolution, made by clerks 
in the employ of the Trustees, wore recorded in two 
books kepi in the office of the Trustees, and other 
copies, also made by such clerks, were forwarded to 
the Secretary to the Local Government and to the 
plaintiff himself. Held, first, that the words of the 
resolution amounted in law to a libel; socend, that 
the act of the Trustees, in transmitting a cx)py to the 
Secretary to the Local Government, was a publica- 
tion of the lil)el; third, that such publication was 
privileged. Qumre , — Whether the giving of the reso- 
lutirin to bi* copied by clerks of the defendants was a 
publication ; hut, if it were, — Held that such a publi- 
cation was also jirivilcged. Semhle , — Tliat had the 
defendants succeeded on the plea of privilege only, 
ea(di })arty should have borne their own costs, but 
held that as the plaint contained allegations of ex- 
press malice and want of bona fldes on the part of 
the Trustees in passing and publishing the libellous 
resolution complained of, which allegations obliged 
the Trustees to plead justification, on which plea also 
they were successful, the plaintiff must pay the costs 
of the suit. SnBFHBBD V, TKUSTBBS 07 THB POBT 

07 Bombay . . . I. L. B., 1 Bom., 477 

6, — Letter gwen hy 

manager of firm to clerk to copy. — Refieotions on 
professional man. — Defamatory matter is privileged 
only when written bond fide, and shown to a third 
party to give information which the third party 
ought to liave. A letter was written by order of the 
manager of a firm reflecting upon the character of a 
professional man, and signed by the manager and 
handed over in the ordinary way to a clerk in the 
ofiice to cojiy in the office c^py letter book, which was 
open to all the incmberH of the firm. Held> that such 
instructions to copy amounted to publication. Hbck- 
70BD e. Galstik . Oor., : 2 ]l^de, 274 

7. A, brought an 

action against B, for damages for defamaSon of 

5 G 



( 3108 ) 


DIGEST OF CASES. 


( 8104 ) 


LIBEL.— Publication— 

character. The alleged libel was contained in a 
letter written and sent as an ordinary private letter 
1^ post by B. to A, No publication was alleged or 
proved, and the only damage alleged was injury to 
A*8 feelings. Held that tlie suit was rightly dis- 
missed. Kamal Chandra Dosb «. Nabin Chand- 
BA Ghobb . 1 B. L. B., 8. N., 12: 10 W. B., 184 
Mahombd Ismail Khak v. Mahomrd Jahtb 
aliae MOTSB MsAN . . 6 N. 88 

0 , Proof of injury to plaintiff.— 

Lose of ea»te — Malice, — Suit for libel in describing 
the plaintiff, who was a Jounpore bunniah, as a Telee, 
whereby the plaintiff lost his caste, &c. The alleged 
libel was contained in an answer to a suit. Held 
that the action was not maintainable, as it did not 
appear that the plaintiff had lost his caste or other- 
wise been damnified, or that defendant liad knowing- 
ly misdoscrilMid tlie plaintiff. Futtick CnuND 
Sauoo V. Makunb Jha 

[Marsh., 224: 1 Hay, 689 

0 , Bejection of plaint.— fro- 

nical publication. — On the presentation of a 
plaint for libel, the Court must see whether the 
alleged libellous matter set out in the ])laint is really 
libellous: if it is not, here is no gnmnd of action, 
and the plaint ought /lot to he admitted. If the 
words which are set out in the plaint are not a libel, 
the plaintiff cannot, by all(‘ging that they were print- 
ed and publisluNl by the del’en<lunt with the intent to 
injure the plaintiff, and bring him into public scan- 
dal and disgraci', and to expose him to public s(‘om 
and ridicule, and to cause it to be suspected that the 
plaintiff was a dishonest person, and had been actu- 
ated by sinisttT and frauduK'iit motives, make them 
a libtd ; nor can the plaintiff, by alleging that words 
arc sjK)ken ironically, make them libellous, if they do 
not Bpi>ear to the Court to bo so. Wtman v. Banks 
[10 B. L. R., 71 : 18 W. B., 610 

LICENCE TO PRACTISE A 8 A 
PLEADER, WITHDRAWAL OP— 

See Keoobdxb’s Act, s. 17. 

[6 B. L. B., 180 

LICENCE TO 8 ELL LIQUOR. 

See Act XXI of 1856 s. 43. 

[10 W. R.,Cr.,34 
8 W. B., Cr., 4 

See Excise Act. 

[I. L. B., 1 All., 630, 636, 638 

See Mandamus . 11 B. L. B., 260 

UEN. 

See Bailment . L L. R., 6 AIL, 139 

See Cases under Deposit op Title-deeds. 

See Cases under Mortoaqs — Monet- 
DBCRRBS ON MOBTOAGBS. 

See Cases under Vendor and Pue- 
CUASKU— Likn. 


LIEN — continued, 

by oustom for price of seed. 

See Indioo Faotobt. 

[1. L. B., 8 Calc., 281 

Effect of money-decree on— 

See Cases under Moetcaob — Monbt* 
DBOBEBS ON MoBTOAOBS. 

for diebureemente. 

See Bottomry Bond . 6 B. L. R., 823 

for master’s wages. 

See Bottomry Bond . 6 B. L. R., 258 

" - of mor^agee, Document acknow- 

ledging extinction of— 

See Bboistration Act, 1877, s. 17. 

[L L. R., 1 Bom., 197 

Suit for declaration of- 

fice Limitation Act, 1877, art 11. 

[3B.L.B., Ap.,122 

Creation of lien. — Agreement fot 

specific appropriation. — Possession. — To e^)iistitute 
a lien on any property, there must be a clear agree- 
moiit for the specific appropriation of the property; 
and, further, the property must be in the possession 
of the party who claims the lien. In be the claim 
OF Dadia Bibbb. Debnarain Bose v. Leise 

[2 Hyde, 267 

2. Contract between 

Hindus. — Deposit of title-deeds. — A lien created by 
verbal contract and deposit of title-deeds of immove- 
able projwrty in the Island of Bombay by a Hindu in 
favour of a Hindu upheld. Jiyandab Keshavji ». 
Fbamji Nanabuai . . 7 Bom., O. C., 46 

3. . - Deposit of shares 

for special purpose . — Where certain shares were 
deiKisited with a bank as security for the depositor 
overdrawing his account for a time, wliich, in fact, he 
never did, and other documents were deposited as 
security for drafts drawn on Eccles, Cartwright, & 
Co., against cotton, to which these latter documents 
referrixl, and Etatles, Cartwright, & Co., failed, — Held 
tliat the bank had no lien on the share-s in respect of 
the cotUm transactions. Gentle v. Bank of Hin- 
DOSTAN, China, and Japan 

[1 Ind, Jur., N. 8 ., 245 

4 . ISfacUitenoe of lien.— of 

shares with power of sale , — Unjustifiable recocation 
of power. — Effect of on right of lien, — The defendant, 
being largely indebtetl to the plaintiff company, had, 
from time to time prior to the 22nd November 1866, 
deposited with them certain shares and share certifi- 
cates in various joint-stock companies aiPsecnrity for 
the repayment (as alleged by the phuntiffs) of all 
moneys due or which might hereafter become due 
from time to time to them for principal and interest, 
and had executed several powers of sale and transfers 
and letters of pledge in favour of the plaintiffs. On 
the 22nd NovemlMr 1865 the defendant executed a 
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lilEN.-— Existence of llen—^on^tsuad. 

power of attorney authorising the plaintiffs to sell 
or dispose of the said shares and gave them a promis- 
sory note for Rl, 90,000 with interest at 11 per cent. 
^ annum. Between the 22nd November and 2nd 
January 1866 the plaintiffs caused their right of lien 
over the said shares to be registered by the various 
joint-stock companies concerned. On the Ist Feb- 
ruary 1866 the defendant, being found on adjustment 
of accounts to be indebted to the plaintiffs for 
B.1,82,173, and being pressed for payment, gave them 
a second promissory note for that amount with in- 
terest at 12 per cent, per annum. On taking the 
second note the plaintiffs gave up the first one and 
put a receipt on the back of it. In April 1870 the 
defendant wrote to the plaintiffs revoking the jiowcr 
of attorney given by him to the plaintiffs, publicly 
notified such revocation, and refused to pay the debt 
on the ground that it was barred by limitation. In 
a suit by the plaintiffs for the amount of the debt, 
and for a declaration of their right of lien and power 
of sale over the shares pledged with them by the 
defendant, and for an order for a sale of the shares 
sufficient to pay off the debt, — H^ld that the original 
debt continued to exist; that the first promissory 
note and the shares were given as a security for that 
loan ; that the second promissory note was also given 
as a security for the loan, no new debt being created ; 
that the plaintiffs had a right to cxcrciaci the luiw'cr 
given to them of selling the securities, noiwitlistandr 
ing the revocation of the power of attorney, the act 
of the defendant in trying to prevent smdi exercise 
of power by revoking the power of attorney, being 
unjustifiable, and that, therefore, the ])laiuiiiTs were 
entitled to have the power declared valid and sub- 
sisting, and generally to have the relief they asked 
for. Stewabt o. Delqi and London Bank 

[17 W. R., 201 

6. — qJ‘ leiier of 

boats on goods placed in the boat . — The mere letter 
of boats for hire has not a lien for his hire upon 
goods which may lie placed in tlie laiats, and should 
he cause loss to the owner of the goods by wrongfully 
opposing their removal, he will be liable for the 
same. Qobind Psbshad v. Kuddell 

[6 N. W., 100 

6. — ' - — ■' Jtniire contract. 

— Wharfinger^ s lien. — Contract Act {IX of 1872), 
ss. 170, 171. — Where a person does work under an 
entire contract with reference to goods delivered 
at different times such as to establish a li<'n, he is 
entitled to that lien on all goods dealt with under 
that contract. Chase v. Westmore, 5 M. dc S., 180, 
followed. The fact that a manufacturer has a wharf 
upon which he receives goods brought to him ^ 
customers, docs not entitle him to claim a lien as a 
wharfinger upon such goods. Millsb v. Nasmyth’s 
Patent Pbbss Company 

[I.1<.B.,8 Calc., 812 

7. ■ " ' Charge created by 

tenant. Duration of . — A charge on premises created 
by a tenant can only be a valid charge so long as his I 
right and interest in the property continues. It I 

III 


I LIEN.— Exlstenoe of lien— 
must coaso with the cessation of such right and 
interest Zalim Singh o. Bibhbbitb Kandu 

[7N. W..181 

8 . - — » Tainaas or rove* 

nue certificates. Endorsement of-^Sale of timber^ 
— Vendor and purchaser. — Where tainsas or revenue 
certificates have Ikhbii granted by the Conservator of 
Forests to the owners of timber, such timber cannot 
be parted with to third i)artie8, except on the under- 
standing that it is burthened with that lieu, even 
although the tainzas are unendorsed. Ko Kywetnsb 
t>. Ko Koung Bans . . .5 W. B., 188 

9. ' lAenonewchanged 

property. — Where A. mortgaged to B. certain pro- 
perty by deed of conditional sale, and afterwards at a 
partition received other land in lieu of what was condi- 
tionally sold, — Held, in a suit by B. against C., the 
purchaser of the projiorty in execution of a decree 
against A., that B. luul no lien on such property. 
PuBSoo Ham v. Byjnatu Lall . 10 W. 47lS 

10. ' Agreement not to 

alienate. — Suit to set aside putni lease. — B., as 
mortgagee, sued the D.s for possession after fore- 
closure. A raziuamah and safinamah wore put 
in and a decree ])aHscd thereon under which the 
D.s and others as juincipals, and their eo-sharers as 
sureties, bound themselves not to alionatt! any portion 
of their j)roperty in the estaU; till the debt was satis- 
fied, and that on failure the decree should l>o executed, 
the shares of tlie principals iMuiig sold first. After 
this the co-sharers grant<}d a putni of a portion of 
the estate to the defendants in this suit. Subse- 
quently the rights of the D.s wore sold in execution 
to B., who again sold them to ])laintiffs, who had pre- 
viously acquired twelve annas of the riglitand interest 
of B. UTidiT the razinamuh and safinamah and 
decree, the remaining four aiiims having passed to 
O., now represemted by defendant K. The present 
suit was brought to set aside the putni lease as being 
in derogation of plaintifl's’ right. Held tliat the 
phiintiffH, to the extent of their share, had a valid 
lien u)M)n the estate, and were cmtitled to ])riority over 
any right under the ])utni lease and tr> hold posses- 
sion until their claim was satisfied. Dhunkbisto 
Sbin V. Ebskine & Co. . . .16 W. B.,64 

11 . — Zien on land.^Pay* 

ment by mortgagee on account of revenue assessed on 
land fkortgaged as lakhiraj.—Kw usufnictuaiy mort- 
gagee, to whom was pledged as lukhiraj land which 
was not valid lakhiraj, and which was subsequently 
assessed with revenue, is entitled to a lien against the 
mortgagor for sums of mon(*y paid by the former in 
discharge of tin? public revenue. Nuejoon Sahoo o. 
Moojeebooddben . . • .8 W. 6 

12. ' — Honey •decree , — 

Lien on property of judgment^debtor , — The holder of 
a simple momty-decree docs not acquire a lien on the 
property of his judgment-debtor. Monohub Dabs v. 
Kally Dhun Dobby , . 8 W. B., Ud 

Upholding on review, Moona v. Chawd Monxb 
Gobsain 7 W. R., 206 
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I 4 ISIN. — Existence of lien — continued. 

See Lxjohmun Suhae Chowdrt v. Gttjeaj Jha 

[4 W. B., 46 

18. — — » — Receipt of money 

in execution of decree. — Repayment to judgment- 
debtor on reverxal of decree by High Court. — i8w6- 
eequent revereal by Privy Council. — A deciaiou of 
tlio Principal Suddcr Amoeii, which declared the 
decree- holders entitled to satisfy their decree by the 
sale of certain hypothecated properties, having been 
reversed by the High Court, an appeal was preferred 
to tlie Privy Council, which reversed the decree of 
the High Court and affirmed the original decision, 
and provided for the payment of costs. Held that 
the lien estabUshed by the Privy Council decree was 
not lost to the decree-holders by their previous conduct 
in receiving a portion of the decretal money by the 
sale of part of the mortgaged premiscH, which money 
was subsequently returned by them to the judgment- 
debtor, on the decision of the Principal Sudder Amcen 
having been reversed by the High Court. 1/ALLA 
llooDEB Pbbbuai> V. HuB Pbbbuab Hobs 

[23 W. R.,104 

14 . Lien on indigo factory, — 

Act X of 1859 1 sft. 110, 111. — iSale in execution of 
decree. — A lO-annas shareholder (C.) in a factory, 
who was also mamq’ r of the whole, executtHl a 
kabuliat stipulating that as long as he was the 
inooktear the lessor (})laiiitifP) was at liberty, in the 
event of the rent not iK'ing paid punctually, to take 
khas pi>8se88ion, or to lease the proj)crty to' other 
parties; and that in case of another mooktear 
being appointed, or the property being soUl, the 
factory as well as the mooktear or purchaser would 
be responsible for any arrears ac<*niing before or 
after. C. then mortgaged the factory to X., who 
Bubsecpiently obtained a decree entitling him to 
satisfy his mortgage by the sale of the factory. 
Plaintiff sued C. an<l X. to obtain a declamtory 
decree to the effect that the factory could be sold in 
satisfaction of his deerw for rent under Act X of 
1859, free of incunibranees created by the bonds. 
Meld that, as no money was advanced for the lease, 
and no debt was due from the lessi'e to lessor, 
plaintiff had no lien on tlie fju^tory in satisfaction of 
a debt. Held that jdaintiff could have proceeded 
under section 110, Act X, and then uinler section 
111, if X. objected to the sale of the factory ; but 
having no prior lion ujwn the factory he hatl no cause 
of action as against X. Cuunuif Lall Cuowdhby 
V, KUQUOOMUlfDUK SlNQH . . 11 W. B,» 184 

15 . Lien on attaohdd property. 

— The fact of A. obtaining a declaration of his lien 
upon certain property for an amount of debt, is no 
l)ar to B.*8 attaching and selling that projKTty, but 
the purchaser will be bound by that lien. Monohub 
PALtJ. W 18 B . . . 15W.B„24e 

10. B-lglit of lien. — Pleading. — 

Setting up adverse tiiU. — In order that a defendant 
may si^tup his right of lien as a defence, he must be 
prejsvred to show that when the suit was brought he 
was ready to give up the property over which he 
elainicd the liuii, on being paid the amount due to 


IjIEE.— B ight of lienr^oontinued. 
him, and, therefore, he cannot plead his right of lien 
when he denies and contests the plaintiffs title to 
the property. Jugobrnauth Hobs v. Bbijnauth 
Hobs . I. L. B., 4 Calc., 822 : 8 C. L. B., 875^ 

17 , ■ .. . I. Lien for advances made to 

manager of indigo estate. — Consignee of West 
India Estate. — Salvage lien. — Estoppel. — Know- 
ledge. — Acquiescence. — Af., the manager of an indigo 
concern, under section 243, Act VIII of 1859, by a 
deed dated the 1st February 1873, in M'hich the 
owners of the concern joined, which was duly regis- 
tered, and which was mode with the Court’s sanc- 
tion, mortgaged the concern, and pledged and as- 
signed the season’s crop to A. and B., who were 
purda-nashins, to secure repayment of a large sum of 
money, consistiiig partly of the balance of previous 
loans from the husband of A. and JB., and partly of 
a new loan to the extent of what was described in 
the deed as the estimated outlay of the season. The 
deed provided that A. and B. should have a first 
charge ujx>n the indigo to bo manufactured in the 
season in respect of the moneys secured thereby; 
that the indigo should bo sold subject to A.^s and B.*s 
direction; that until the debt was jmid M. should 
have no power to transfer, sell, or mortgage the pro- 
perties thereby mortgaged, pledged, and assigned, or 
in any way to deal with the sale proceeds of the 
manufactured indigo; and that A. and B. should 
have full power to arrange for the apiwintmont and 
dismissal of the servants of the concern, and for its 
better management. Pi’cviously to this,— namely, in 
October 1872, — M. had, in pursuance of his letter of 
appoinmeut, filed an estimate for the season’s outlay 
largely exceeding the sum mentioned in the deed as 
the estimated outlay, and had alleged that, at the 
time of executing the mortgage-deed, he had in- 
formed one C., who was the general manager of A. 
and B., and as such was the only medium of com- 
munication between M. and A. and B., that further 
advances would be necessary. According to M's 
account, C. told him that A. and B. were unable to 
make further advances, and that he could, if they 
were needed, obtain them on the usual terms from 
the plaintiffs, who were indigo brokers. In pre- 
vious years, during the lifetime of the husband of 
A. and B., who had held similar mortgages of the 
concern and of the crop in those years to secure 
advances made by him, such julvances had, with the 
mortgagc‘e’8 knowledge, Iwen supplemcnteil by loans 
ohtaiuoil from the plaintiffs on the security of a first 
charge uix)n the crop to the extent of such loans ; 
and it was alleged by M, that it was upon the 
understanding that the same course was to be fol- 
lowed in the present instance that the mortgage-deed 
to A. and B. was executeil. The moneys advanced 
by the latter were wholly expended by April, when 
M., without communicating ^^'ith A. and B,, and 
witli only the verbal sanction of the Court, applied 
to the jdaintiffs for money, and on the 26th April 
the plaintiffs wroU) to M. that they would make 
advances to the extent of H.50,000, upjii his assign- 
ing to tlunu and giving them a first charge on the 
first 250 inaunds of indigo to be manufactured in 
I the sciosou, and they enclosed a form of assignment 
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LIEN.— liien for advances made to man- 
ager of indigo estate — continued, 
for signature which he duly signed, and returned 
to the plaintiffs on the 3rd May. This document 
^ bore a K2 stamp. In September and OctobtT» M, 
obtained further advances from the ])lalntiffs in rc<* 
BjH*ct of other indigo, giving them similar letU'rs of 
assignment) which also bore H3 stamps. Of the 
moneys thus advanced by the plaintiffs, B,6,()00 was 
paid to C. for A. and J5., by a hill drawn upon the 
plaintiffs. About 1117,000 was applied towards tin* 
expenditure of the following season, and the re- 
mainder w'as applied in the protluctiou of the tlum 
scasorrs indigo, and M. statetl that without it he 
could not have manufactured any indigo whatever 
that season. The indigo, when manufactured) was 
claiiiKMl by A. and li. under their mortgage, and 
their claim bt'ing resisted by Af., who set up against 
them the plaintiffs’ rights under the letters of assign- 
ment, A. and B. brought a suit to enforce? the pro- 
vision of their mortgage-deed. In this suit the 
indigo was attached before judgment and sent to 
Calcutta for sah?. The plaintiffs now sued^., jff., 
Af., and the holders for sale to 'establish their first 
charge in respect of their advances to Af. upon 3fi0 
maunds of the indigo on the strength of their letters 
of assignment. Heldt per Gaiith, C. and Puear, 
J.f that the plaintiffs w'cro neither in the jmsition of 
managers of the concern nor of consignees of the 
indigo, and were thertifore not entitled to any liyn 
u[)on the indigo, similar to the lien possessed by tlie 
manager or the consignee of a West Itidia estate. 
Heldf per PuEAU, J., that the plaintiffs could not 
claim a lien on the indigo on grounds of a salvage 
character ; it being essential te such a lien that the 
person spending the money of whi(!h he claims 
reiinburseme-nt should have some interest in the pro- 
jxjrty, or some right or duty towards the ow'iiers who 
are to be affected by the claim, impelling him to 
make the expenditure. A mere volunteer can in 
general claim no such lien. Held on the fapcts per 
Garth, C. J., Phkar and Macpiierson, JJ., that 
there was not evidence of such knowledge and ac- 
quiescence on the part of A, and B. with respect to 
the advances by and the assignments te the plain- 
tiffs as would estop them from disputing the ]>biiu- 
tiffs’ claim. Mobak v. Mittu Uirbe 

[I. LR., 2 Calc., 68 

18. Lien on tea garden.— Pn- 

oriYy of lien. — Agreement by purchaser of moiety to 
pay working expenses to he charge on estate . — 
Valuation to purchaser of moiety for whole estate , — 
Where a firm had purchase<i a moiety in a tea estate 
and engaged te pay all its working exptmses, on the 
condition that the purcliasc-money should boa charge 
on the estate and be repaid from its produce before 
any profits were declared, and that the working^cx- 
peiises should be re|)ayable in the same manner 
as the purchase -money of the moiety, — Held that the 
firm had a cliarge upon the original owner’s moiety 
in priority to a bank mortgage which had been 
effected on it after the conveyance of the first moiety 
to the purchasing firm. On a (juestion arising as to 
the price at which the firm should secure the whole 
property, — Reld^ that the original owner's moiety 


LIEN.— Lien on tea garden^eoa^iaa^d!. 

should be purchased at the price which the bank's 
surveyor had valued it) and not at the market value 
at the time of the purchase, because the original 
owTier having dietl in the interval, and tlio firm liaving 
been allowed to recover no portion of tho advances 
which it had mode for the working of the estate after 
his decease, it eould not be required to pay again for 
the improvement in value of the estate which had 
rt*sulted from its own advances. Bbof»hton u, 
26 W. B., 248 

LIGHT AND AIR, RIGHT TO— 

See Cases under Prescription — Easb- 
MKNT — Light and Air. 

LIGHT AND AIR, OBSTRUCTION TO— 
See Injunction— Hpecial Casks — Ob- 
struction TO rights op property. 

[Cor., 9, 01 
8 Bom., 181 
10 Bom., 06 
1 Bom., 148 
I. L. R., 8 Bom., 06 
I. L. R., 2 Bom., 183 


LIGHTS, OBLIGATION OP VESSELS 
TO CARRY— 


See Shipping Law— Collision. 



[6 Bom., O. 
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1. Law op Limitation 

. 8112 

2. Question op Limitation 

. 3113 

3. Statutes, Ac., op Limitation . 

. 8118 

(«) 

Generally . 

. 3118 

(M 

Statute 21, Jac. I., c. IG 

. 8119 

(0 

OuDH, Rules por — 

. 3120 


Beng. Reg. JII op 1793, s. 14 

. 3120 

('') 

Bkng. Keg. VII op 1799, s. 18 

. 3128 
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Bom. Reg. I op 1800, s. 13 

. 8128 

0/) 

Mad. Keg. 11 op JH02 

. 8124 

(A) 

Beng. Keg. 11 op 1805 . 

. 3124 

(’) 

Bom. Reg. V op 1827 

. 3126 

(i) 

Act XXV op 1857, s. 0 . 

. 8126 

{k) 

Act IX OK 1859 

. 3127 

(0 

Act XIV OF 1859 . 

. 8129 

{m) Act IX OP 1871 

. 8133 

See Administration. 



I. L. R., 2 Bom., 76 
L. R., 7 Calo., 044 


Cases under Bengal Kent Act, 1869, 
8. 27. 

Cases under Bengal Rent Act, 1869, 
s. 29. 

See Cases under Bengal Rent Act, 1869, 
8. 30. 

See Bengal Rent Act, 1869, s. 31. 

[I. L. R., 4 Calc., 714 
See Cases under Bengal Rent Act, 1869 
8 . 68 . 
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LIMITATION~coii/t^. 

See Bbnoal Reitt Aot, 1869, 8. 100 (1859, 
8.144) . Marsh., 470; 2 Hay, B97 
[8 W. B., Act X, 189 

See Bond . B. H B., Sup. VoL, 618 
[8 B. L. Bh Ap., 112 
18 W. B„ 818 
1 Mad., 209 
6N. W., 36 
1 W. B., 189 
Bourke, 120 

6 W. B., 45 

5 Bom., A. C., 35 
I. L. B., 1 Bom., 126 

7 Mad., 293 
I. L. B., 4 Bom., 90 
I. L. B., 3 Mad., 61 
I. L. B., 5 AIL, 691 
LIj. B.,7 AU., 677 

See Building Leabb. 

[LIi. B., 6 Bom., .628 

See Cases undee Civil Pbocbdube Code, 
1877, SB. 257, 268. 

See Confiscation op Propekty in Oudh. 

[I. L. B., 4 Calc., 727 

See Kxeotttion of Dkoiibb — Transpee of 
Decree fo Kxboution, &o. 

[B. L. B., Sup. VoL, 970 
13 B. li. B., Ap., 27, 30 
I. L. B., 1 Mad., 62 

6 W. B., Mifl., 14 

7 N. W., 116 
7 W. B., 19 

See Landloro and Tenant— Payment 
OP Kent— Non-payment. 

[I. li. B., 4 Calc., 661 

See N.-W. P. Rent Acts, 1873, 1881, 
8.94 . I. li. B., 1 AIL, 612 

See Casks under Onus Probandi— Li- 
mitation AND Adverse Possession. 

[I. Xj. B., 6 Calc., 36 

See Partnership— Suits respecting 
partnerships. 

[1. Ik B., 6 Bom., 628 

See Casks under Possession— Adverse 
Possession. 

See Possession— Evidence op Title. 

[I, Ii. B., 3 Calc., 768 
I. Li. B., 1 Bom., 692 

See Possession— Nature op Possession. 

[1. Ii. B., 4 Calc., 216, 870 
2 B. Ii. B., Ap., 20 
7 B. li. B., Ap., 20 
1. Ii. B., 6 Calc., 684 

See Cases under Sale in Execution op 
Decree — Invalid Sales — Decrees 
barbed by Limitation. 

See Cases under Title — Evidence and 
proof op title — Long Possession. 

See Trustee and Cestui qub Trust. 

[3 a Ii. B., A. C., 409 


ItlMITATIOBT — eontinued. 

See Waging War against the Queen. 

[7 R Ii. B., 63 
See Waste . . 4 B. Ii. B., O. C., 1 

[7 B. Ii. B., 181 " 

1. LAW OP LIMITATION. 

L Nature of Ism,-— Prescription, 

— Lex fori. — The law of prescription or limitation is 
a law relating to procedure, having reference only to 
the lex fori. Where a Court entertains a cause of 
action wliich originated in a foreign country, the rule 
is to adjudicate according to the law of that country, 
yet the Court proceeds according to the prescription 
of the country in which it exercises jurisdiction. 
Rucrmaboyb V. Lallobhoy Mottichund 

[6 Moore’s I. A., 234 

2. Operation of law,— Cawe of 

action. — Tlic Statute of Limitations never begins to 
run until there has been a cause of action. Khu- 
ruokdharbb Singh v. Rewut Lall Singh 

[12 W. B., 168 

3. ■ ' - ' — Application to 

enter up judgment on warrant of attorney. — Tho 
Statute of Limitations is no answer to a rule nisi to 
enter up judgment on a utirrant of attorney. Soo- 
jAN Mull v. Hyder Singh 

[1 Ind. Jur., O. 8., 68 

4. ■ ' ■ ■ " ■ Agreement of 

parties. — Meld that the operation of the Law of 
Limitation cannot be prevented by any act of the 
pirties or arbitrators unless as provided by law, and 
a suit beyond time cannot be entertained by the 
Courts merely l)ccause the person entitled to assert 
the right was by souic arrangement or negotiation 
prevented from assorting it within tho statutable 
period.^ Jehandar Khan v. Munnoo 

[1 Agra, 248 

Davis v. Abdool Hambd . . 8 W. B., 66 

6. ■' ■ ■ " ■■■ Pule of Court . — 

Nor can its operation be prevented by a rule of Court. 
Kambinayani Javaji Subba Raj ALU Nayani 
Vabu V. Uddiohibi Ybnxataraya Chetty 

[2 Mad., 268 

6. Bight of Government to 

defence of. — Suits against Government by credi^^ 
ors of ex-King q/'DeiAt.— The Government of India, 
taking upon themselves to pay debts due against the 
estate of the ex- King of Delhi out of the assets of 
the estate of the ex- King, are entitled to avail them- 
selves of the Statute of Limitations in a suit brought 
against the estate ; but if a suit could justly, and in 
(Hiuity and conscience, be substantiated against the 
ex- King, it ought to be allowed before the Govern- 
ment officers, irrespective of technicai difficulties 
which might have attended legal proceedings against 
the King during his sovereignty. Narain Dobs v. 
Ebtatb op the ex- King op Delhi 

[10W.B.,P.C.,56 

5. C. Lalla Narain Doss v. Estate op ex-King 

OF Delhi . 11 Moore’s L A., 277 
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LIMITATION—cofi^tiiirMl. 

2. QUESTION OP LIMITATION. 

7. Addinif defendant.— CVvt7 Pro- 

cedure Code (Act ZIP of lS82), ss, 32, 363, 364.— 
No question of limitation can arise with respect to 
the Court’s power to make an order adding- n party 
defendant to a suit. Ouibntal IUnk Coupouation 
t>. Chakbiol . . I. L. B., 12 Calc., 642 

0 . Bight of Appellate Court to 

go into facts on question of limitation.-- 

There is no law which prevents a lower Appellate 
Court from looking into all the facts of a castMhefore 
coming to a conclusion on the i>oiut of limitation. 
Kbdabnath Quosb V, Kasim Mundul 

[8 W. B., 864 

9 . Extension of period of limit- 

ation. — jBetiff, Meg. II of 1805, e. 3, cl. 2. — Qmm- 
tion of limitation, — Plaint . — Clause 2, section 3, 
llcngal Regulation II of 1805. required the ])laiutiff 
in his plaint or replication to set forth distinctly the 
grouml on which he claimed an extension of the period 
of limitation, and the Zillah Judge had no authority 
to raise the question of limitation whore it was not 
mooted in the Court below. Kishen Chundbe Roy 
«. Rameanayb Dobs . 1 Ind. Jur„ O. S., 23 

Ramkanaye Doss v. Kisuen Chundbe Roy 

[Marsh., 22 : 1 Hay, 56 

10 . Question not raised by 

parties. — Pleading. — Small Cause Court Mule 19, 
— Per Peacock, C, J., and Nobman, J.— It is com- 
petent for a Judge of the Court of Small Causes, of 
his own motion, to notice) the point of limitation, 
and to decide a ense up<m that issue, such issue not 
having been raised by the defendant. Per Mabkby. 
J. — It is not competent for such Judge to raise the 
[>oint. aqd decide the case thereon, aft^r the case of 
both parties is closed. Lapse of time does not oust 
the jurisdiction of the Court. Paynb v. Constaulk 

[1 B. L. B., O. C., 48 

11 . Plea struck out irregularly 

by first Court for prolDcity of written state- 
ment. — Where a plea of limitation was set up in 
the defendant’s written statement, and the first 
Court, considering the written statement to be prolix, 
directed the pen to be run through a large part of it, 
the defendant, dissatisfied with this proceeding on 
the part of the first Court, appealed to the Judge 
complaining that no adjudication had been given on 
the plea of limitation. Held that the power of a 
Court to deal with written statements which appear 
to contain irrelevant matter, or to be argumentative 
or unnecessarily prolix, is regulated by section 124, 
Act VIII of 1859; and that as the plea of limitation 
must be assumed to have been properly before ^;be 
Judge, he was bound to adjudicate upon it. Boo 
LiB SiNUH V. Hubobuns Nabain Singh 

[7 W. B., 212 

19 , Question raised on appeal. 

-^Memand.— Power of Appellate CoarL— Whore in 
the lower Court an issue was raised whether the 
plaintiff’s claim was barred by limitation, and the 


LIMITATION— eoafmiisrf. 

2. QUESTION OP LIMITATION— tfosftased. 

Question raised on appeal— 

Judge decided it was not, and decreed the case on 
the merits ; and the decree was appealed against by 
the plaintiff ; and the ApjK'Uate Court did not deiu 
with the (piesiion of limitation, but remanded the 
case for a new trial on the merits, — Seld that, on 
appeal from the new decree, the Appellate Court 
could entertain the (pu'stioii of limitation ; and that 
the lower Court might have vo-tried that issue on 
the facts found on the new trial. PuoOL CoOMABBB 
RBBBB V. OONKUU rBBSUAl) ROISTOBBB 

[2 Ind. Jut., N. S„ 50 

S. C. PnooL Koomabbs Dbbbb v. Woonxab 
Pkiishad Rubtoby . 7 W, B., 07 

Niljabee V. Mujbbboollah . 19 W. B., 208 

18. ' ■■ ■ Quesiton noi 

raised in lower Appellate Court. — A plea of limit- 
ation overruled in tlio Court of first instance, and 
not brought lx3f()ro the lower Appellate Court, can- 
not he eiitertaini jl by the High Court in special ap- 
peal. Kasubr Chundeb Tubkobuoosun V. Rally 
Pbosunbo Chowdhby . . 9 W. B., 462 

14. Limitation de- 

pending on facts. — Where a ))lea of limitation can 
only be prcq^erly derided with refertuice to facts 
found in connection with the (piestion of possession 
and dispossession, and where appellants have omitted 
to press evidence on tlu* j>oint, though they had every 
opportunity helVinj the lower Ap))ellate Court, it 
cannot be admitted to he tsik(m in upceial appeal. 
Ramdhonb Dabs v. Ram Ruttun Dutt 

[IOW.B.,426 

16. — Point for which 

evidence is necessary. — Wliere the Statute of Limit- 
ations was not i)leade(l in the original Court, — Reid 
that it might be set up in the Ai)j»cllaf<c Court if evi- 
tleiico could Ixj taken there in reply to such plea. 
On Hjjccial appeal the Statute of Limitations cannot 
f(»r the first time be plisade:!, unless where the facts 
which raise the plea are admitted. Nababu Rbddi 
V. Keisiina Padayaciib . 1 Mad., 868 

Nor in review. Sabasvati v. Pacuanna Sbtti 

[3 Mad., 258 

See, however, Ramanatua Mudali r. Vaitha- 
LiNOA Mudali . 2 Mad., 288 

where it was held that the principle of the deci- 
sion in Narasu Meddi v. Krishna Padayaohe, 1 
Mad.f 358, should not be extended. 

It is now expressly laid down by section 4 of the 
Limitation Act. 1877, that the question of limitation 
must be taken into consideration whether raised as a 
defenr.e or not. 

10. — ; Power of Appel- 

late Court. — Appeal on portion of ease, — JAmitation 
Act, 1877, e. 4.— Where a suit, which ought to have 
lieen dismissed under section 4 of the Limitation 
Act, although limitation was not sot up as a defence, 
is not dismissed, the defendant, in order that the 
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ihXVSKTlON— continued, 

2. QUESTION OP LIMITATION— tfowfwiKcd. 
Question raised on appeal— 


OneBtioii of limitation may be dealt with by the 
Appellate Court, must appeal on the whole case. 
AT.T urffWTfTasA KhATOOK U. HoBBEINAlI 

[6 C. li. B., 267 


17 ^ ■ — Cro88 • appeal.— 

JurUdicHonof AppellUe Court. — Question of limit- 
ation not raised in cross-^peal. — Limitation Act. 
J877, 8 . 4 . — On an application for execution of decree 
the application was granted, but the interest claimed 
by the decree-holder on the amount of the decree 
was disallowed. The decree-holder appealed from 
the order, but the judgment- debtor filed no cross- 
appeal. On the hearing of the appeal the application 
for execution was dismissed, on the ground that the 
execution of the decree was barred by limitation. 
Held that, under the circumstances of the case, the 
Appellate Court was not competent to take the 'ques- 
tion of limitation into consideration. Aliirvnnissa 
Khatoon v. Hossein Ali* 6 C. L. E., 267, followed. 
Rughu Nath Singh Manitt «. Tabeshiiam Ma- 
HATA . I. Ii. B., 9 Calc., 635 : 18 C. L. B*. 86 


Omission to de- 
cide question. — The Judge in appeal is bound to 
decree according to t! e liuw of Limitation applicable 
to the case as stated by the plaintiff himself, although 
the objection may not be raised in the grounds of 
appeal; and his omitting to do so is an error or 
defect in the decision of the case on the merits and a 
ground of special appeal. Sahiji Kbsraji «. IIaj- 
BAKGJi Jalmsangji . 2 Bom., 169 : 2nd Ed., 162 

10 , Question in reference for 

accounts to be taken.— Waiver.— Iw a suit for an 
account, where the defendant, while alleging tlu* 
balance to be in her favour, contended tliat the plain- 
tiff's claim was barred by the Limitation Act, and the 
accounts were afterwards referred by consent to the 
commissioner, who refused without special direction 
to notice the defence of limitation, and the Judge of 
the Division Court amended the oixler of reference, 
by directing the commissioner to investigate the 
accounts with reference to the operation of the Act, 
— Held, on appeal (by Couch, C. J., and Westeopp), 
that the order of amendment was justified by the 
circumstances of the case, and that the defendant 
having raised the defence of limitation, and not 
having subsequently abandoned it, that question 
should be first decided. PiEBHAi Batji v, Nbnbai 
[3 Bom., O. C., 164 

20. Question raised after re- 

mand on special api)eal.— Xaw under the Limi- 
tation Act, 1859.— A defence of limitation under 
Act XIV of 1869 could not be raised for the first 
time after there had been a remand on special appeal 
from the decree of the Court which has heard the 
cause on remand. Buel Euheem v. Sreenaih Bose^ 
6 W, £., 178, followed; Kuria v. Oururav, 9 
Bom., 282, distinguished; Parker v. Elding, 1 East., 
852, and Lila v. Vasudev, 21 Bom., 2^, distin- 
guished. SembU, per Wbsteopp, C. J., doubting 
Soluji V. Eajsanji, 2 Bom., 162, A. C and Dav 


IjlHLlTATlON-eontinued. 

2. QUESTION OF LIMITATION— 

Question raised after remand on special 
appeal — continued, 

lata V. Beru, 4 Bom., 197, A. C., the Court ought 
not, even upon a special appeal in a case in which 
there has not been any remand, so to raise such 
question. Mobu bin Patiaji v. Gopal bin Satu 
[L li. B., 2 Bom., 120 
2L ' ' ■ Point of limitation taken 

for the jfirst time in second appeal- Ch»ts«io» 
of Court of first instance to reject a plaint for 
limitation, Effect of. — The plaintiff’s suit to recover 
certain lands was dismissed by the Court of first 
instance and by the lower Appellate Court, but on 
second appeal was remanded for determination of 
plaintiff’s alleged right of perpetual cultivation of 
the land. On remand the District Judge gave a 
decision in favour of the plaintiff. The defendant 
appealed to the High Court, and then for the first 
time raised the point of limitation. Held that the 
objection was taken too late. The defendant had the 
opportunity of raising the objection under the Limit- 
ation Act, and, if necessary, of getting any question, 
on which it depended, tried by the Courts below; 
and as he took no steps to this end he should be 
taken to have waived his right to raise the objection. 
The omission of the Court of first instance to reject 
the claim if erroneous gave the defendant a right of 
appeal which he might renounce, and virtually did 
renounce. The obligation resting on the Court of 
first instance to reject a plaint, wl)ieh on the face of 
it is barred by limitation, is not expressly laid on 
each successive Court whenever tlie objection comes 
to view, and ought not to be assumed by inference. 
Dattu V. Kasai . . I. L. B., 8 Bom., 636 

22. Question in execution of 

decree. — Jurisdiction of Court uahere decree was 
passed. — Transfer of decree for execution . — Code of 
Civil Procedure, ss. 223, 239, 248. — On the 4th of 
March 1884 a decree-holder applied to the Court of 
the Subordinate Judge of Moorshedabad (where the 
decree was passed) for transfer of the decree to the 
District Court of Beerbhoom for execution. The 
transfer was made, and, on application by the decree- 
holder, the judgment-debtor’s properties in Beer- 
bhoom wore attached. Thereu|K)n the judgment- 
debtor objected to the attachment, and obtained an 
order, under section 239 of the Code of Civil Proce- 
dure, staying the execution proceedings. The judg- 
ment-debtor then applied to the Court of the Sub- 
ordinate Judge at Moorshedabad objecting to the 
execution of the decree on the ground that it was 
barred by limitation. The objection was overruled 
by the Subordinate Judge, and his decision was up- 
held on appeal to the District Judge. On second 
appeal to the High Co\xri,— Held that the Moorshed- 
ab^ Court was competent to hear and determine 
the plea of limitation. Held, also, that the fact of 
the judgment-debtor’s not raising the plea of limita- 
tion in the Beerbhoom Court did not, under the cir- 
cumstances, preclude him from relying on it in his 
subsetiuciit application to the Court at Moorshedabad. 
Srihaby Mundul V. Mubabi Chowdhbt 

[1. Ia B., 13 Calc., 267 
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LnaTATION--<)oii<iMMl. 

2. QUESTION OP LIMITATION— 

2iJ, - Special and general ques- 

tion of limitation. — Minoriijf . — Where the issue 
of limitation raised in the first Court was a special 
issue as to the particular provision on the subject of 
minority found in section 11, Act XIV of 1859, plain- 
tiffs were entitled to be heard on the issue of general 
limitation under clause 12, section 1, and to give evi- 
dence to show that the suit was not barred. liAHm 
Ali V. SooKBA Bivbe . . .13 W. R.) 63 

24. -— Appeal from order overrul- 

ing plea of limitation. — Interlocntorjf order. — 
The order of a Judge overruling the defence of limit- 
ation, and remanding the suit for trial on the merits, 
if not immediately ap))calcd against os a decree, may, 
as an interlocutory order, be objected to when the 
ultimate decision is appealed against. Wuzeeefn 
Beebes v. Wabeis Ali . . .1 W. R.f 61 

VlTlIAL ViSHVANATH PbABHU V. RAMCHANDEA 

Saoashiy Kirkiee . 7 Bom., A. C., 149 

But see Bbeeun Kobe v. Maharajah Bahadoor 

[Marsh., 66 : 1 Hay, 134 

25. Decision on plea by impli- 

cation. — It is not necessary that the Court l>elow 
should expressly overrule a plea of limitation ; it is 
sufiicient if the Cdhrt disj)ose8 of the ({uestion of 
limitation by implication. Wise v. Homanath Sen 
liUSKuuB . .2 Ind. Jur., O. S., 5 

26. Right to raise plea.— Xa»d- 

lord and tenant. — Suit fur possession. — Trespasser, 
—In a suit to recover possession, the defendant, by 
admitting the right of the plaintiff as the owner 
of the land in dispute, and acknowledging himself to 
be the ])laintiff*8 tenant, jirecludes himself from ])lead- 
ing adverse possession or limitation, in whatever form 
it may be that the plaintiff asserts his right to the 
land, — i.e.f whether lie sues the defendant as a tenant 
or trespasser. Watson & Co. v, Suurut Soon- 
EEEBK Dbbia . . . . 7 W. R., 385 

27. Landlord and 

tenant. — False plea of tenancy. — Trespasser. — The 
jilea of limitation can be raised and determined in a 
suit brought by a landlord against a person who is 
really a trespasser, but who lias set up a false case 
of tenancy. Dinomonbt Dabba ». Doorgapeesad 
M0Z00Ki>AE 

[12 B. L. R., P. B., 274 : 21 W. B., 70 

28. ■■ ■' — Landlord and 

tenant. — Adverse possession. — Where the plaintiif 
sued for khas possession of land, it was held the 
defendants, tenants of the plaintiff, could raise the 
plea of limitation, on the ground that they had held 
possession of the land as bi-howladars for more than 
twelve years previous to the suit. Ruttoemoese 
Dabbe V. Komolakaeth Mooebrjee 

[12 B. li. R., 283, note : 12 W. B., 364 

29. Landlord and 

tenant.-^ Knowledge of adverse title. — Limitation can 
be pleaded in a suit by a landlord against a ^nant, 
but where the defendant claimed to hold on a mokur- 


LIMITATION-coa/matf(I. 

2. QUESTION OP LIMITATION— ronWaiMKl. 

Bight to raise plea— coa^ifie^d. 

rari tenure, to make the possession adverse, it must 
be shown that the plaintiff know of the title set up 
by the defendant. Tbkaitmb GowEA Kvmabi v, 
Bengal Coal Company 

[12 B. L. R., 282, note : 13 W. R., 129 

Affirmed by Privy Council . 19 W. R., 252 

30. Landlord and 

tenant. — Failure to prove talooJcdari right, — Ryota 
failing to establish a talookdari right set up by them 
are not in a jMisition to pleiul adverse possession as 
against their landlord’s right to recover rent. Laxoo 
Khan f>. Wise . . . . 18 W. R., 448 

3L Landlord and 

tenant. — Defendant pleading tenancy and adverse 
possession . — A defendant has a right to set up the 
plea of tiMianey and at the same time to rely on the 
Statute of Limitations. Dinomoney Dahea v. Door^ 
gapersad Mozoomdar^ 12 li. L. if., 274, followed. 
Tekaitne Ooivra Kumari v. Bengal Coal Company, 
12 B. L. It., 2S2, note, distingiiiRhed. Maihin 
Saiba V, Naoapa . . I. li. R., 7 Bom., 96 

32. Landlord and 

tenant. — Semhle, — A suh-hissec without title cannot 
plead limitation against his landlord either hy himself 
or through his lessor. Mahabam Sheikh v. Nakow- 
Bi Das Maiialpab 7 B. L. B., Ap., 17 

S. C. Mohcteum Shaikh v. Nowkurebe Dasb 
Mouulhab . .14 W. B., 357 

But <00 Naztmitdbin IIobskin v. Lloyd 

[6 a L. B., Ap., 130 : 16 W. R., 232 

8. STATUTES OP LIMITATION. 

(o) Geneeally. 

33 . Construction of lilmitatlon 

Act. — Statutes of Limitation are, in their nature, 
strict and infiexible enactments, and ought to receive 
such a construction as the languagi; in its plain mean- 
ing imjMirts. Lucumbe Bukbh Roy v. Runjeet 
Ram Panday 

[13 B. L. R., P. C., 177: 20 W. B„ 876 

S. C. in lower Court . . 12 W. B., 448 

84. — An Act of Limit- 

ation being restricjtive of tin* ordinary right to take 
legal procewlings must, whore its language is ambigu- 
ous, Ik*, construed strictly, — i.e., in favour of the right 
to proceed. Umiashankab Lakhmibam v. Chho- 
TALAL Vajbram . I. L. R., 1 Bom., 19 

36, — The applicability 

of the particular sections of Act XIV of 1859 must 
be determined by the nature of the thing sued for, 
and not by the status, race, character, or religion of 
the parties to the suit. PlfTTEBBANGJI Jaswant- 
BANGJi V. Debai Kullianeaiji Hakoomutbaiji 

[13 B. li. B., 254: 21 W. R., 178 
li.R.,ll.A.,84 
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tJMlTATlOlSr-^niinued. 

8. STATUTES OF LlMITATION^0Ofi<«nii«i. 
(a) QjtHEUALLY-^continued, 
Construotion of limitation Act — continued. 

80 . ■ ' Limite to enforce 

ing right*, — A Limitation Act is not intended to do- 
fine or create causes of action, but simply to pre- 
scribe the periods within|which existing rights may be 
enforced. JiTi i’. Kamji . I. L. B., 8 Bom., 207 

87. — ■ ■ " — Retrospective ef» 

feet — The general rule as laid down in Reg. v. 
Dorahjif 11 Bom., 117, — that “an Act of limitation, 
being a law of procedure, governs all proceedings, to 
which its terms are applicable, from the moment of 
its enactment, except so far as its operation is ex- 
pressly excluded or postponed,” — admits of the quali- 
fication that, when the retrospective application of a 
Statute of Limitation would destroy vested rights or 
inflict such hardship or injustice as could not have 
been within the contemplation of the Legislature, 
then the statute is not, any more than any other law, 
to bo construed retrospectively. Khusalbhai v. 
Kabhai .... I. li. B.., 6 Bom., 28 

(5) Stattttb 21, Jao. I, 0. 10. 

88. Actionof contra ot— Cause q/* 

action. — Breach of contract and refusal to perform 
it. — In actions of contract the breach of a contract is 
the cause of action, and the Statute of Limitations 
runs from the time of the hreaeh, and not from the 
time of the refusal to pi^rform the contra<;t. In 1822 
ji. purchased at a Government sale at Calcutta 
a quantity of salt, part of a larger portion then lying 
in the warehouse of the vendors (the Government) 
where the salt wtis to Ih) dtdivcrtMl. iiy the condition 
of sale it was declared that, on payment of the pur- 
chase-money, the purchaser should be furnished with 
permits to enable him to take possession of the salt : 
there was also a stipulation that the salt purchased 
should be cleared from the place of delivery wdthin 
twelve months from the day of sale, otherwise the 
purchaser was to pay warehouse rent for the quantity 
then afterwards to be delivered. The ])urchaser paid 
the purcliase-money, and received permits for the deli- 
very of the salt, which was delivereil to him in various 
quantities down to the year 1831, in which year an in 
inundation took place which destroyed the salt in the 
warehouse, and there ntmained no salt to satisfy the 
contract. The purchaser petitioned the vendors for a re- 
turn of the purchase-money, which was refused, on the 
ground that the loss happened through his negligence 
in not sooner clearing the salt from the warehouse. 
An emiuiry, however, took place at the instance of the 
Government, who referred the matter to the Salt 
Collector. The Collector did not make his report till 
the year 1838, and upon that report the Government 
refused to return the purchase-money claimed in 
respect of the deficient salt. The purchaser then 
brought an action of assumpsit for recovery of 
the purchase- money of such {)art of the salt as liad not 
been delivered, alleging, as a breach, the non-delivery 
thexwf. To this the defendants pleaded the Statute of 
Limitatious, that the cause of action had not accrued 
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8. STATUTES OP LIMITATION— eoaf timed. 

(6) Statute 21, Jao. I, o. 10 — continued. 
Action of contract — continued. 

within the commencement of the suit. The Supreme 
Court at Calcutta found a verdict for the plaintiff. 
Held on appeal, reversing that decision, that when the 
purchaser applied for the residue of the salt and was 
told there was none to deliver, the contract was 
broken, and the cause of action accrued from the 
time of such breach, and that the subsequent enquiries 
by the Government did not su8j»end the operation 
of the Statute of Limitations till 1838, the time 
of the final refusal, and that the remedy was barred 
by the statute. Semhle, — There may be an agreement 
that, in consideration of an enquiry into the merits of 
a disputed claim, no advantage should bo taken of the 
statute in respect of the time employed in the en- 
quiry, and an action might bo brought for a breach 
of such agreement. East India Company v, Odit- 
ouuBN Paul . . .6 Moore’s I. A., 43 

(c) OuDH, Rules pob— 

89, SB. 0 & 14i. — Suits on money 

bonds. — Bond executed before annexation of Oudh, 
— By section 9 of the Limitation RuIoh for the 
guidance of Civil Courts in Oudh, as explained by 
the Circular Order of the Judicial CommiHsioner, 104 
of 18G0, the limitation of suits was fixed for three 
years in “ suits for money lent for a fixi‘d ))criod, or for 
interest i)ayable on a si)ecified date or dates, or for 
brcatdi of contract, utiless there is a written engage- 
ment or contract ; and where registry offices existed 
at the time, such engagement was registered within 
six months of its date.” That section held not to 
apply in the case of a bond executed in 1855 before 
the annexation of Oudh, when there was no registry 
at the place whore it was made and sued for in 18(10, 
such transaction falling within section 14 of that 
Circular Order where the period of limitation is six 
years for “ all suits on bonds registered within six 
months of their ihite, or on bonds formally attestinl 
when there was no means of registry, and all other 
suits for which no other limitation is expressly pro- 
vidt^d by these rules and a decree of the Judicial 
Commissioner of Oudh, holding that a suit on the bond 
was barred by the three years’ limitation provided by 
section 9 of the rules, reversed on ap]>eHl. Saliqbam 
P. Azim Ali BL'a . . 10 Moore’s 1. A., 114 

(d) Bengal Regulation III op 1793, 

40. 8. 14, — Exemption from limita- 

tion. — Good and sufficient cause. — The Government 
having neglected for thirteen years to commence a 
regular suit, no “ good and sufficient cause ” precluding 
them from obtaining redress, according to the exception 
provided by Regulation III of 1793, section *14, could 
be prcBumetl to justifty the exemption ^)f their suit 
from limitation. Goyebnmbnt op Bengal v. Shub- 
BUPPUTOUMSSA 

[8 W. R., P. C., 81 ; 8 Moore’s I. A., 225 

4L Exemption from limita- 

tion.^ Distant residence.— Good cause for delay,— 
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Beng, Beg. II of 1805, e, 3 , — Where a party in pos- 
seBsion of an estate is a bond fide purchaser for valu- 
able consideration without notice, and the real owner 
had neglected for twenty -five years to assert her right 
to the estate, mere distant residence was held not to 
be a sufficient cause to preclude the owner from mak- 
ing an earlier assertion of her right so as to save her 
from limitation by bringing her within the excep- 
tions of section 14, Regulation 111, 1793, and section 
3, Regulation II of 1805. Imdad Ali v, Kootht 
Begum 

[6 W. B., P. C.. 24: 8 Moore’s I. A., 1 

42. ' Deduction of time, — Non^ 

suit. — Computation of limitation. — According to the 
former procedure, when a suit before a competent 
tribunal ended in a non-suit, the ]Kiriod of limitation 
was computed from the accruing of the original cause 
of action, tlic time while the first suit was ponding 
being deducted. PuEBHOO Nabain Singh v. Lbla- 
NUND Singh . . . -2 W. B., 266 

43. — Deduction of time . — Suit 

hy minor after attaining majority, — Non-allowance 
of pendency of suit hy guardian.^Xw a suit by 
a minor afttir attaining majority, no allowance can bo 
made, under Regulation III of 1793, for the period 
of pendency of a suit brought by his guardian and 
eventually non-suited. LuOHMUN PEBaiiAU v. JuG- 
GEBNATH Doss .... W. B., 1864, 2 

44. Deduction of time, — Suit 

in Collector's Court, — Beferenee to civil suit, — A 
suit for proprietary right in certain rent-free land 
in rcsjK'ct of which the plaintiff had instituted a suit 
for rent before the Collector, which was dismissed, 
and the plaintiff referred to a civil suit, — Held that 
the plaintiff was not entitled to any deduction of the 
time during which the rent suit was proceeding, and 
that the date of accrual of plaintiff’s right, and not 
that of the Collector’s order of reference, was the 
cause of action in this case, and that the plaintiff’s suit 
was barred by limitation, under section 14, Bcgula- 
tion 111 of 1793. Hossain Khan v, Dinnobun- 
DHOO PUNBAH . . . . 1 W. B., 35 

Okhetoonissa «, Koochil Sibdab 

[2 W. B., 46 

45. " — Deduction of time, — Suit 
for excess of gumma, — Suit first brought in summary 
department, —TYm time occupied in the summary 
department in recovering excess of jumma according 
to a decree should be deducted from the period of 
limitation for the regular suit which is afterwards 
brought for the same purpose, and to which the 
plaintiff was referred by the Court. Hubomonee 
Gooftia f>. Gobind Coomab Chowdhby 

[5 W. B., 61 

40, — - — Deduction of time. — Dis- 

puted title.— Sufficient cause.— Substitution of par- 
ties, — The plaintiffs, as heirs of B., the hustend of 
one B,, more than twelve years after her death sued to 


UMPFATION— eoii^'fiBsA 
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((Q Bengal Regulation III of 1798— eonWaaerf. 

8. 14 — continued, 

recover lands alienated by her. As an answer to the 
plea of limitation, they alleged that, in a suit for 
other property brought against B, in her lifetime, 
thev presented a petition after her death praying 
to be allowed to appear as her rojiresentatives, and 
wore opijosed by one L. claiming to Ik) an adopt^ son 
of B , ; that in March 1847, and within twelve years 
before suit, the Principal Sadder Auu>en ordered the 
plaintiffs’ names to be substitutiHl for that of B. as 
defendants in that suit. Held by the majority of the 
Court {dissentiente, Glovbb, J.) that these proceedings 
did not bar the operation of the old Law of Limita- 
tion (section 14, Regulation 111 of 1793). Ramgo- 
PAL Roy v. Chundkb Coomab Mundul 

[2 W.B., 06 

47. Deduction of time, — A 

jmrty who had been endeavouring by resort to compe- 
tent Courts to recover his riglits was hold to bo 
entitled to avail himself of the exception in Regulation 
111 of 1793, section 14, though part of the pmceed- 
iiigs was erroneous in enforcing an order made by 
a single Judge of the 8udd(;r Court, whicth was ineffec- 
tual by reason of its not Iwing confirmed by a second 
Judge. Doorgapkbsaud Roy Chowdhby v. Taba- 
PBBSAUB Roy Chowdhby 

[4 W. B., P. C., 63 : 8 Hoore’8 I. A., 308 

48. Deduction of time, — Beng, 

Beg, II of 1806, s, 3, — Adverse possession. — Suit 
by heir for share of inheritance. — A, died in 
1813. At A,*s death one of his heirs ontithvl to 
a share in the succession of his estate obtained 
possession, claiming tbc entirety under a deed of gift. 
Another bifir also claimed the entirety, first under a 
will, and in the alternative os customary heir. Suits 
were brought by the two claimants, in the course of 
which (piestions were raised as to who would bo enti- 
tled in case lM>th claimants should fail, but from the 
frame of the suits it was impracticable to deal with 
these (juestions till the adverse claims to the entirety 
were dis))osed of. Ultimately, in 1842, those claims 
were disposed of by the Judicial Committee of the 
Privy Council in one of the suits by a decision which 
in substance negatived thi; claims of lK>th parties to 
the entirety, and dccrowl that tlu^ heirs of A., accord- 
ing to the Shiah law of inheritance, were entitled, 
and directed the mesne prfifits to be brought into 
Court and dividc*d among such heirs. A suit was in 
conHCcpience instituted in 1852 by one of the heirs of 
A, to carry into execution the decree of the I^rivy 
Council made in 1842. Held that, although the claim 
which accrued so long ago as the death of A, would 
have lieen in ordinary circumstances barred by the 
Bengal Regulations III of 1793, section 14, and II of 
1805, sectiiiu 3, yet tliat, as the pendency of the ap- 
peal rendered it impracticable to bring the suit until 
the question was disposed of by the decree of the 
Privy Council in 1842, the suit must be considered as 
supplemental to that decree, and as it was brought 
witliin twedve years from tliat date, it was not barred 
by these Regulations. Held, also, that although one of 
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the original claimants had obtained posscsBion under 
an order of the Court, and retained the same until the 
final decree in 1842, it was not such a quiet and 
undisturlicd possession, under the circumstances, as 
to operate by Regulation II of 1806> section 3, as a 
bar to the suit. Enaybt Hossein u. Ahmed Kbza 
[7 Moore’B L 288 

(e) Bengal Regulation VII or 1799. 

40 , Ineffectual execution pro- 

oeedingB in Bummary BUit. — Beng. Beg. VJII 
of 1819 i 0. 18, el, 4. — Cauee of action. — In a sum- 
mary suit under Regulation VII of 1799, the plaintiff 
obtained a decree against his gomastah for certain 
moneys duo from the latter, but failed in execution to 
recover the amount. Ho accordingly brought a regular 
suit under clause 4, section 18, Regulation VIII of 
1819, in order to make the immoveable jTroperty of his 
gomastah availabUi in satisfaction of the debt. Held, 
his cause of action in the regular suit was the same 
as his cause of action in the summary suit, and 
that the period of li'. Itation must bo reckoned from 
the time when that cause of action accrued, and not 
from the date of the summary decree, or from the 
time when the plaintiff discovered that he could not 
obtain satisfaction of such decree. Sbbbnath Ghosal 
o. Bissdnatu Ghosb 

[B. li. B., Sup. VoL, Ap., 10 : 6 W, B., 100 

(/) Bombay Regulation I oy 1800. 

50, B, 13 . — Offer to compromise 

suit. — Admission. — Recidence of defendant out of 
jurisdiction. — The offer of a 8i)ocirtc sum of money 
by way of compromise, in no way involving an admis- 
sion of the justice of the plaintiffs* demand further 
tliau what may bo inferred from the offer of any com- 
promise (an inference which is never permitted), could 
not bring the plaintiffs within the exception, in section 
13, Regulation 1 of 1800, of the Bombay Code, under 
which a suit was barred by limitation if not brought 
within twelve years from accrual of the cause of 
action. The defendant’s residence beyond the limits 
of the E. I. Co.*8 Court was not a g^Kxl and sufficient 
cause, within tho meaning of the same exception, to 
excuse the plaintiffs’ delay in suing beyond the twelve 
years. Buabe Chund v. Pubtad Cjiund 

[6 W. B„ P. O., 81 : 1 Moore’B I. A., 154 

51 . Suit for land, — Land at- 

tached to hereditary q/?ics.— Tho Bombay Regulation 
1 of 1800, section 13, limiting the right of action to 
twelve years, included suits on account of laud as well 
as |)er8onal actions. Whore, therefore, a suit was insti- 
tuted for tho share of certain lands some of which were 
attached to the hereditary office of dosai, and no satis- 
factory proof was given that any demand had been 
made in respect thertM)f within that period, tho right 
of action w'as held to bo absolutely barred. Nundbam 
Dyabax p. Dula Bhabb Kubpabam 

riMoore’B I. A., 414 


I 3. STATUTES OP LIMITATION— conKnwit 

I {g) Madsab BsaiTLATiOK II OP 1802. 

52. B. 18, cL 4. — Irregular proceed- 

ings of Court. — A suit was not barred by limitation 
under clause 4, section 18, Regpilation II, 1802, of 
the Ufadras Code, if the plaintiff preferred his claim 
within the prescribed period to a Court of competent 
jurisdiction, and was prevented from commencing his 
suit in proper time by no neglect on his part, but by 
the irregular proceedings of the Court to which his 
claim was preferred. NabagUnty LUCHMSDATAMAH 
c. Vkngama NaiDOO 

[1 W. B., P. C., 309 : 9 Moore’s I. A., 06 

53. Deduction of time bond 

was under attachment. — Good and sufficient cause . — 
Where a bond was seized under legal process of 
attachment after it had become due, but before tho 
lapse of twelve years from its date, and remained under 
attachment for several years, — Held that there was 
“ good and sufficient cause ” for tho bipse of time 
within the meaning of Regulation II of 1802, section 
18, clause 4, and that a suit on the bond was there- 
fore not barred. Kadabbacha Sahib v. Ranoa- 
flVAM.1 Natak . ... 1 Mad., 150 

(A) Bengal Regulation II op 1805. 

Suit for rent. — Adverse posses- 
sion, — Suit for ejectment. — A suit instituted by a 
zemindar in 1857, for the reeoveiy of rent, for six 
years and nine months preceding its commencement, 
of land held rent-free since 1790, under a grant al- 
leged to be null and void under section 10 of Re- 
gulation XIX of 1793, was heUl l>arred by sixty 
years’ peaceable and uninterrupted possession of tho 
grantee and iiis representatives according to the pro- 
visions of Regulation II of 1805. Held, also, that a 
suit to eject would Ikj similarly barred. Cuundba 
Bullbb Debia V. Luokiiek Dedia Chowdheain 
[1 Ind. Jur., N. S., 25, 141 ; 5 W. R., P. C., 1 
10 Moore’s 1. 214 

55 . Suit for possession. — Under Re- 

gulation II, 1805, sixty years is fixed as the al)8olute 
limit beyond which neither fraud nor any other 
B|}ecial allegation will give a cause of action. In a 
suit by Government against ghatwals, the defendants 
were found to have been in jwssession “for a very 
long time,” and although they had failetl to prove 
)H>8scsBiou in excess of sixty years, the onus was held 
tt> lie on the Government to prove possession within 
sixty years. Bbomanund GotsSAiN v. Govebnment 

[6 W. B., 136 

53, 8. 2, cL 2. — Suit for resump- 

tion and assessment by Oovemments^Tlm right of 
Government to institute proceedings by orrofore the 
Revenue Collector under Regulation II of 1819 for 
the resumption of lands for the purpose of assessment 
to the public revenue was barred by Regpilation 11 of 
1805, section 2, clause 2, after the lapse of sixty years 
from the cause of action. So held by the Judicial 
Committee of the Privy Council on appeal from a 
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8. 2, oL 2 — continued. 

decree made by the Special Commissioner, on a claim 
by Government where mahatemn lands Mere held as 
lakhiraj by the liajah of Burdwau before the Com- 
pany's accession to the DeM aiiy in I7b6, and no claim 
had been made by Government to resume the lands 
for assessment till the year 183G. Duebuaj Raja 
Mahatab Chund Bauaooor n. Government of 
Bengal ... 4 Moore’s I. A., 466 

57, S. S.Senff. Seff. XIX of 1793. 

— Lakhiraj. — Adverse possession. — Held that under 
section 3, Regulation II of 1805, possession of land 
for a period uj)ward8 of sixty years since the ])assing 
of Regulation XJX of 1793, without jiayment of 
rent, barred the remedy of the zemindar to di8])<)sses8 
the liolder, or to resume the land as inal. Kasi- 
NATU KoOWAB C. BANRUBKUARI CllOW'BHRT 

[3 B. L. R., A. C., 446 

. S. C. Kashkknath Koonwar v. Bunko Bkharbe 
CnowDUUY ... 12 W. B., 440 

58. Henff. Betj. 11 of 1S03, s.l8. 

— Violent and forcible possession. — This case, which 
was originally instituted in the Zillah Court at the 
time Mlieii no regulation for the limitation of suits 
applicable to the suit existed but section 18, Regula- 
tion II, 1803, but which, having been appealed from 
the Zillah Court, was pending at the time that Regu- 
lation II of 1805, M'hich corrected the Regulation 
of 1803, was ])as8cd, M’jis held to be subject to the 
Regulation of 1805, as regards the forcible and 
violent possession tak<'u by the defendants, who 
could not be alloM'ed to j)leatl their M'rong in supfHirt 
of the idea of limitation. Lall Dokul Singh v. 
Lall Roodkr Purtab Singh 

[5 W. B., P. C., 95 

50, — Fraudulent or forcible 

acquisition , — Regulation 11 of 1805, section 3, M'hich 
provides that the limitation of twelve years shall not 
be considertHl applicjible to any private claims of 
right to immoveable property, if the party in po88<*s- 
sion shall have acijuired possession hy violence, fraud, 
or other unjust, dishonest means, must be considered 
with some strictness (otherwise the door would be 
opc'ued widely to a large class of claims whicdi ought 
properly to be barred), and the alleged fraudulent or 
forcible dispossession must Ihj clearly established. 
Kajbnbbr Kishore Singh v. Perlhad Sein ^ 

[22 W. B., 165 

60. — Maintenance, Liability to 

pay. — The nullum tempus clause of section 3, Regu- 
lation II, 1805, does not apply to a case where the 
occupant was not a mortgagor or depositary, other- 
wise than as he m'os 8ubj€*ct to jw-y a i»ortion of the 
proceeds of the pro|H?rty to anotljer during his life- 
time. Gordon v. Aboo Mahomed Khan 

[5 W. B., P. C., 08 


LIMITATION-<roiifiii««f. 

3. STATUTES OF LIMITATION— cofi/tiMierf. 

(i*) Bombay Regulation V of 1827. 

6L B. L — Miras land . — The law 

of limitation contained in section 1, Regulation 
V of 1827, applies to miras land ae well as to all 
oth(‘r descriptions of immoveable property. Special 
Api)eal8 No. 2620 of 1860, Morris, SeU Dsc., 61 ; and 
No. 3004, Morris, S. J). A. Hep., VoL 11, overruled. 
Salu Kom Raguuji v. Ravaji bin Ramjbb 

[1 Boxn.» 41 

62. BS. 3 & Claim for ao- 

count by representative of deceased partner against 
surviving partners. — A right to an account claimod 
by the representatives of a deceased partner in a Arm 
against bis surviving partners fell under section 4 of 
Regulation V of 1827, and was not a debt within the 
meaning of section 3 of tliat Regulation. Bhaiohanp 
BIN Kukmcuand V, Fdlchand Hauichand 

[8 Bom., A. C., 150 

63. B. 7, cl. 2. — Claim without binding 

decree havino been made.— A case was within the ex- 
ception contained in clause 2, section 7, Regulation V of 
1827, of the Bombay Code (Limitation of Suits), by 
reason of a claim having been preferred to the autho- 
rity that M'as then the supreme iK)wer in the State, 
altuougb a satisfactory and binding decree was not 
obtained. Jewajee v. Trimbukjkb 

[6 W. B., P. C., 38 : 3 Moore’B I. A., 188 

64. B. 7, cL 3,— Age of majority.— > 

Held that Regulation V of 1827, section 7, clause 8, did 
not alter the Hindu law of minority, but only defined 
the period of limitation in eases of minority general- 
ly. Hari Mohadaji .Josiii V. Vabudkv Mobksh- 
VAR JoBui 2 Bom., 844: 2nd Bd., 825 

ij) Act XXV of 1857, s. 9. 

65 . B.9,—AvtlXoflH71,s. 1.— Min- 

ority, Disability arising from. — Forfeiture of pro- 
periy ’f rebel . — Hepeal, KJject of. — B. the father 
of tile plaintiff, who was in is>88eH8ion of an estate in 
Lohardiigga, Mdiich lawl bt*<*n grauh'J to his ancestor 
by th(.* Rajah of Chola NagiM)re, was, on the 10th 
I>eceinl)er ’l857, after proceeilings taken under Act 
XXV of 1857, declared t»> be a rebel, and it was or- 
dere<l that all his projaTty should lx? forfeited to 
Government. On the 10th April 1858, B. 8, 
having been arresh^d was triwl and e^nvicted on a 
charge of rebellion, and scuhnn ed to death. The 
sentence was carried out on the 2l8t April 1858, and 
an order was made on the same day by the Deputy 
Commissioner for the confiscation of his property. 
On the 1st April 1S72, a suit was instituted hy the 
plaintiff, then a minor, to recover possession of the 
estate of his father B. S. Held tliat the suit not hav- 
ing Ixicn instituted within one year from the seizure 
of the projKjrty, was hiirred hy section 9, Act XXV 
of 1857, notwithstanding its repeal by Act IX of 
1871. There Ixjing no exc4;ption in Act XXV of 
1857 in favour of infants, the plaintiff was not en- 
titled to deduct the time during whicU was under 
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the disaliility of minority. EaPILI^AFTH Sahai 
Deo u. Gotbbkhent 

[18 B. Ii. B., 446: 22 W. B., 17 

66. Omission to adjudicate 

forfeiture of property, — Seizure of property of 
suspected person, — The property in suit was attached 
by the Magistrate in 1858, and seized in 1802, witli- 
out adjudication of forfeiture, as provided by Act 
XXV of 1857, and the owner did not surrender him- 
self to undergo trial, and did not establish his inno- 
cence, or prove that ho did not escape or evade jus- 
tice, within one year from the date of seizure, as pro- 
vided by section 8 of that enactment. Keld that 
the suit was not barred by one year’s limitation 
provided in section 9 of the said Act, it being appli- 
cable to suits and proceedings in respect of property 
seized after conviction of the offender if he is tried, 
or after an adjudication of forfeiture if he is not in 
person present to take his trial, and not where there 
IS a mere seizure by a Magistrate of a suspected ]>er- 
son’s property without further proceedings. Maho- 
XBD Yubub Ali Kl* J!r 0. Qovbbnmbnt 

[1 Agra, 191 

(1) Act IX OF 1869. 

67. 88. 18 & 20. — Ineoluntary 

absence. — Refusal to surrender. — Although section 
18, Act IX of 1859, deals with tlie projxjrty of 
an offtmder on conviction, and provides that the 
offender’s failure to surrender himself within one 
year fr»)in tlie date of seizure would preclude the 
Courts from questioning the validity of seizure, 
yet the gimoral terms of that section cannot, in 
the absence of ex])reHs j)rovi8i(»u to that tjffect, 
be construed to mean that any involuntary ab- 
seiuH3 would be treateil as a default or refusal to 
Burrouder. lleld^ tluuvfore, that plaintiff’s suit, if 
ho succeed in establishing that his absence within 
the limited period was involuntary, would be removed 
from the operation of that section. The plaintiff’s 
suit was not barred by section 20, Act IX of 1859, 
whi<*h deals with the rights of persons who are not 
accused and suspected of tlie act of rebellion, and its 
operation according to ordinary rules of construction 
cannot be extended to cases not w'ithin the preced- 
ing portion of the section. Mahomed Yusuf Ali 
Khab 9 . Goybbnment . . .1 Agra, 191 

68. 8. 20. — 'Forfeiture ofreheVspro^ 

petty, — Where the pro})crty of a rebel has been sold, 
any party claiming an interest in the thing sold is 
bound, uuder section 20, Act IX of 1869, to bring 
his suit urithin one year from the date of the order 
of confiscation. Pbobunno Paiidbt v, Guvga Ram 

[W.B., 1864,2 

Nbpal Sinqh 9 . Ram Sabun Singh 

[W.B., 1864, 6 

N UNDUE Singh o. Koolboom 

[W.B^ 1864, 877 
Ambbboonnibba V. Shib Suhai . 1 Agra, 271 
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8. STATUTES OP LIMITATION— coafiaiisd. 
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8. 20 — continued. 

69. Attachment of rebeVs pro^ 

perty, — The property of certain rebels was confis- 
cated, and a list made of such property, which list 
did not specify the land in suit. Held, nevertheless, 
that, if the land in suit was actually attached as the 
property of the rebels, the plaintiff’s suit could be 
barred by the special Limitation Law of Act IX of 
1869. Hafiz Ameeb Ahmed v, Hafiz Nuzal Ali 

[1 Agra, 46 

70. Disability of minority , — 

Forfeiture of rebel* s property, — Certain property, in 
the actual possession of a rebel, was confiscated by 
the Government in 1858. In a suit brought on 1st 
May 18G5 to recover the proj)erty, it ap{)eared that 
the plaintiffs were the sons and heirs of one If., 
who died in 1854, legally entitled to, though not in 
possession of, the property in question ; that, at the 
<late of his death, and at the date of the confiscation, 
the plaintiffs were minors, and that they came of 
age in 18G1 and February 1864 rcsi>cctivtily. Held 
that the suit not having been brought within one 
year from the date of the confiscation, was barred 
by section 20, Act IX of 1859. There is no saving 
clause in Act IX of 1859 with respect to minors 
or parties under disability to sue, and such saving 
cannot be held to be implied upon any principle of 
equitiible construction; nor can the saving clauses 
contained in the general Limitation Act ,XIV of 1859, 
be imported into a special enactment. Act IX of 
1869 is plainly retrospective in its opt^ration, and ap- 
jdies to claims to forfcit<*d property which bad been 
confiscated lM*fore its ])asciiiig. Mahomed Rahaduu 
Khan v, Collbctou op Rareillv 

[13 B.Ii. B., 292 : 21 W. B., 318 
L. B., 1 1. A., 167 

71. Forfeiture of property. — 

Cause of action, — In cases of confiscation, limitation 
runs, not from the date on which confiscation is 
sanctioned by the Government, but rather from the 
date on which the property is actually attached on 
the part of the Government. Deo Kahcn «. Mo- 
HAMED Ali Shah . • . 3 If . W., 328 

72. Foreclosure proceedings . — 

Proceedings to foreclose are not the “suit” (contem- 
plated by section 20, Act IX of 1859. Nundun 
Singh o. Koolboom . . W. B., 1864, 377 

73. Suit to redeem after con- 

fiscation of mortgagee* s interest. — Where the 
rights and interests of mortgagees only arc confis- 
cated and granted, the suit to redeem by a mort- 
gagor is not barred by 8ccti(m 20, Act^IX of 1859. 
Ramdhun 9. Bhowanbe Singh . 3 Agra, 139 

74. Suit by mortgagee for pos- 

session after foreclosure. — A suit by a mortgagee 
for possecssion, on the ground of forccl(wure, of rebel’s 
proper^ sold under Act IX of 1859, is barred by 
limitation if not brought within one year from the 
date of seizure or sale. Nothing in section 20 of the 
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(A:) Act IX of 1869 — eontximed, 

B. 20 — continued. 

Act allows a concurrent period of twelve years to sue 
in the ordinary Civil Courts for confirmation of civil 
rights. Gobind Pabdey v, Heemut Bahadoob 

[6 W. B., 42 

76. Suit hy mortgagee of con- 

fitcated property to enforce hie lien againet gran- 
tees , — Tlic plaintiff was the mortgagee of property 
confiscated in the Mutiny. He asserted his lien in 
May 1859 and when the property was afterwards 
granted to the defendants, it was granted subject to 
any claims that might be made in respect of it, and 
they in June 1869 executed an agreement, which 
had reference to the plaintiff’s claim, binding them- 
selves to take the risk of any liens subsisting on the 
property. In July 18(51 they were informed by the 
Collector that they were answerable for the plain- 
tiff’s lien. The plaintiff suctl the defendants to en- 
force his lien against the property. Held that the 
suit was not barred by limitation under Act IX of 
1859. SiBDAB Kuan v, Buldeo Sinoh 

[6N.W..e9 

(0 Act XIV OP 1859. 

See Cases undbb Limitation Act, 1877. 

70 . Application of Act.— The 

provisions of the Limitation Act, XIV of 1859, did 
not ap])ly to suits for arrears of rent uruh?r Act 
X of 1869, nor were the provisions of Act Xof 1859 
in any way affected by the provisions of Act XIV 
of 1859. PouLSON ®. Madiiusudan Pal Ciiow- 
nuBY • . . B. L. R., Sup. Vol., 101 

[2 W. B., Act X, 21 

See Unnoda Pebbaud Mookebjee v, Kbisto 
C oOMAB MoITKO 

[15 B. Ij. B., F. C., 60, note : 19 W. B., 6 

Asmedh Koonwub V, Joykubm Lall 

[1 W. B., 840 

Stephen v, Gasfbb . . • 1 W. B., 265 

Dabeb t>. Nubeemunissa * 

[W. B., 1864, Act X, U 6 

SUBNOMOYEE V, SiNOnROOF BeBEB 

[W. B., 1864, Act X, 184 

Bam SuNEtTB Sanapatty v. Gopal Kishen Dro 

[1 W. B., 68 

Mates v, Sowlatoonisba 

[2 B., Act 96 

Mahomed Kalbb Shiedab v, Ali Hossein 
Chowdhby . 8 W, B., Act X, 6 

In the mattes of Hossein Ali 

[18 W. B^ 295 

77 . ■ ■■ .. - Operation of Act.— The Act 

for limitation of suits (Act XIV of 1859) came into 
operation on the 1st January 1862. Kambinayani 
Jataji Subba Rajalh Natani Vabh V, Uddi- 
ohibi Veneatabaya Cketty 2 ICad., 268 


IilMlTATIOBT — ooniinued, 

8. STATUTES OF LIMITATION— #c»i«tiiE#cL 
(D Act XIV op 1869— coaftEifFil. 

Operation of Aot^eontinued, 

7a ^ Act XI of 1861. 

— The jKjriods of limitation specified in sections 19 to 
23 of Act XIV of 1859 ran (under section 2, Act XI 
of 1861) from the Ist of January 1862. Hukhm 
Chand Tbeabam V. Bhuoyantba . 1 Bom., 94 

Contra, Ee parte Kalidab Damodhab. Ez. 
FABTB BaPUJI PiTAMBHAB 

[8 Bom., A. O., 176 

Bai Udeeutab V, Mulji Nab an 

[8 Bom., A. O., 177 

79. Act XI of 1861. 

— Ca^ee since Jan, 1862, — Notwithstanding Act XI 
of 1861, suits instituted after January 1st, 1862, 
were held to be governed by the provisions of Act XIV 
of 1859. MoHiDiN Sahib v, Kuadeb Sahib 

2 Mad., 42 

80. Act XI of 1861. 

•-^Decree not in force at time of passing of Act XIV 
of 1859, — Act XI of 1801 did not apply to decrees 
which were not in force at the time of the passing 
of Act XIV of 1859. SuAMEE Mahomed Siboab e. 
Bbinda Mundle . . . 11 W. B., 100 

81. . ' ' — — Former charae- 

ter of lands entirely altered. — Act XIV of 1859 was 
not applicable to a case where the former condition 
of the lands sued for l)ecame entirely altered and the 
former landmarks dcstroywi by diluvion. Shitbut 
S ooNDEBY Debeb V, Gotebnment . 7 W. B., 42 

82. Act IX of 1871. 

— Applications in suits. — Act XIV of 1859, and not 
Act IX of 1871, applied to applif»tion in suits insti- 
tuted before 1st April 1878. Hhikambhat v. 
Feunandez . I. Ij. B., 5 Bom., 678 

Mongol Pebbhad Diohit v. Gbija Kant 
Lahubi . . • 1. Ii. R., 8 Calc., 61 

[Ij. B., 8 I. A., 128 

Behaby Lall e. Godebdhun Lall 

[I. Ij. B., 9 Calc., 446 

GHBHPADAPA BaBAPA V. VlBBUADBAPA IbBAN- 

OAPA . • I. Ii. B., 7 Bom., 459 

Lhchmee Pebbhad Naeain Singh e. Tilttok- 
DHABBB Singh .24 W. B., 295 

JoYBAM Loot v. Pani Ram Dhoba 

[8 O. Ij. R., 54 

88. ... 88. 20 6s SJu^Xweciition of 

decree. Application for, — 1 1 was not necessary, under 
sections 20 and 21, that process of attachment should 
have been taken out within throe years ; but in order 
to determine whether execution was barred or not, it 
was necessary to see whether, at the time of applica- 
tion to execute next after the passing of the Act, any 
portion of the time theretofore limited by law for issu- 
ing process of execution still remained, unless these 
three years from the passing of the Act had already 
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SB. 20 21 — continued. 

expired. Nowaeaja Cuowphey ®. R am Kan ate 
Dass • • • • * R.i 880 

04^ Decree fay able by in- 

ttal-ment$.-~^\\cTc a decree passed before 1859 
authorised the judgment-debtor to pay by instal- 
ments extending over a period of thirteen years, and 
no proceedings in execution were taken within the 
time prescribed by sections 20 and 21, the execution 
of the decree was held barred by limitation even as 
to those instalments which were within time. Ti- 
xuojc Chunpeb Gooho V. Goubmonee Debee 

[6 W. B., Mis., 02 

86 . — "Execution of decree. — In 

the case of a decree which was passed in 1831, and 
part payment made on the 2nd of February 1869, 
BO that it was in force at the time of the passing 
of Act XIV of 1859 (4th of May ' 1869), the | 
Sudder Ameen rejected an application for exe- 
cution made on the 19th April 1866 ; but the Dis- 
trict Judge reversed his order, being of opinion that 
decrees referred to in section 21 of the Act might be 
saved from the operation of section 20, even tliough 
no proc(^88 of « ^ecution had issued within the time 
provided for by section 21. Deld that the right 
construction of the Act was to keep these sections 
distinct by applying section 20 to decrees or orders 
made after the passing of the Act, and section 21 to 
decrees or orders in force at the time of its passing ; 
BO that it was not necessary to resort to section 20 in 
construing section 21 if the word “ may in the lat- 
ter section were read as equivalent to “ must ** or 
“shall,” on the principle that affirmative words some- 
times imply the negative of what was not affirmed, 
as strongly as if expressed. Where the 

issuing of the execution within the time limited by 
section 21 was prevented by the delay of the Court 
which was to execute the decree, such Court would 
have power to prevent an unjust prejudice to the 
suitor by the delay unavoidably arising from its own 
act, by ordering the execution to issue as of the date 
when it would have been issued if there luid been no 
such delay. Bai Udk Kutab ©. Mulji Naran 

[8 Bom., A, C.. 177 

Expaete Kalidas Damophah. Ex paetb Bapuji 

l^TAMBHAB 8 Bom., A. C., 176 

MaEUNDA VALAD BALAOHAEYA V. SlTABAM 

[5 Boin., A. C., 102 

80, Execution of decreet Af- 

fixation for. — A decree w'as obtained in the Court of 
the Deputy Commissioner of Delhi on the 6th Octo- 
ber 1866, prior to the date when Act XIV of 1869 
was extoudoil to the Punjab, — vi*., the Ist of January 
1867. On the 22nd of October 1869, an application, 
admittedly bond fide, was made for execution, but 
the applicatiou was refused on the ground that it was 
barred by lapse of time, and no appeal was brought 
against that order, A subsequent application for exe- 
cution was made on the 4th of May 1871, which was 


LIMITATION— coa^iausd. 

8. STATUTES OP LIMITATION— ceaWancd. 

{!) Act XIV op 1859 — continued. 

88. 20 & 21 — continued. 
also refused on a similar ground. On appeal the 
Commissioner and Chief Court confirmed this order. 
Reldt reversing the decision of the Court below, that 
execution of the decree was not barred by section 21, 
Act XIV of 1859. In construing section 21, Act 
XIV of 1859, the words “nothing in the preceding 
section shall apply to a judgment in force at the time 
of the passing of the Act,” mean that nothing in the 
preceding section should prejudicially affect the right 
of a creditor under a judgment in force at the time 
of the passing of the Act : and the words “ but pro- 
cess of execution may bo issued,” &c., mean that not- 
withstanding anything in the preceding section, exe- 
cution might issue either within the time limited by 
the law in force when the Act was passed, or within 
three years next after the passing of the Act, which- 
ever should first expire. Delhi and London Bank 
V, Oecuabd . . . I. L. B.,’8 Calc., 47 

[L. B., 4 I. A., 127 

87. 8. 21. — From what period it 

counts. — Limitation under section 21, Act XIV of 
1859, countiHl from May 5th, 1859 (tlio. date of the 
passing of the Act), and not from the date of its com- 
ing into op(‘ration. COLLBCTOE op Bkeebuoom v. 
Raj Coomaebe Dassia . 2 W. B., Mis., 17 

Mahomed Bubebeooddebn d. Mahomed Khan 
Kuzulbabh . . .4 W. B., Mis., 18 

88. Application for execution 

of decree. — According to section 21, process of exe- 
cution could not be issued in respect of a decree in 
force at the passing of that Act, except where an 
effectual application Imd l>ecn made, cither within 
the time previously limited by law, or within three 
years next after the passing of the Act, whichever 
should first expire. Abortive, because unauthorised 
proceedings, cannot give the decree- liolder any fresh 
start for computing limitations. Baeoda Dbbia v, 
Sbbebam Ohowdhby . . 6 W. B., Mis., 21 

89. Application of section — 

Sedliou 21 applied to the first application after 
the passing of that Act to execute a decree in force 
at the time of the passing of the Act ; hut on the 
next and subsequent applications, the rule contained 
ill section 20 was to be followed. (tEEGOBY v. JuG- 

OAT Chundee Bannerjee . 6 W. B., Mis., 17 
Doobga Chubn Rot v. Dino Moyee Dbbia 

[6 W. B., Mia., 14 

90. Issue of process of exe- 

cution. attachment of property in execution of 
a decree, although attachment was afterwards set 
aside, was a sufficient issuing of process of execution 
within the meaning of section 21,, Act XIV of 1859. 
Kalee Pebshad Singh v. Jankee Deo Nabain 

[7 W. B., 9 

9L Application for execution 

of decree. — Where the holder of a decree which was 
in force when Act XIY of 1859 came into operation 
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8. 21 — continued, 

applied for execution on the 6th of December 1 864, 
but allowed the application to drop, and a^ain ap- 
plied for execution on the 28th of March 1866, it 
wae held that ho was barred by the law of limita- 
tion. MAKUNDA VALAD BaLACHAUTA V. SlTABAM 

[6 Bom., A. C., 102 

(w) Limitation Act, 1871. 

92, ' B. 1. — Operation of Act. — Clause 

(«), section 1, of Act IX of 1871, has reference only 
to suits actually instituted before that date. Joyram 
Loot v. Pani Bam Dkoba . . 8 C. li. B., 54 

Mongol Pkesuad Dichit v, Qrija Kant La- 
uuBi . • . . I. li. B., 8 Calc., 61 

[B. li., 8 I. A., 123 

Bbuaby Lall o. Qobebdhttn Lall 

[I. Ii. B., 9 Calc., 448 

GUBUPADAPA BASAPA V. VlBEHADBAPA lUBANGAPA 

[I. Ii. B., 7 Bom., 469 

93, ... Operation of Act. — The 

law of limitation ni»pli<uiblu suits brought after Ist 
April 1873 upon causes of action which liad accrued 
previously to that day, and which had not ' been 
barred under ])reviouH enactments, as well as to suits 
ujKjii causes of action which accrue afterwards, was 
Act IX of 1871. JlAW CHANDRA 1 ) SOMA 

[I. Ii. B., 1 Bom., 306, note 

And see NocooB Chundkb Bosk v. Rally Coomab 
Ghobk . . . 1. Ii. B., 1 Calc., 328 

94, Operation of Act. — Appeals 

and applications. — General Olau^es Acty The 

Limitation Act, 1871, came into operation from 1st 
July 1871 with respect to appeals and applications, 
and was not controlled by the General Clauses Consoli- 
dation Act, 1868, section 6. GoviND liAKBUMAN 
V. Nabatan Mobesuvau . . 11 Bom., Ill 

Balkbishna V. Ganksh . 11 Bom., 116, note 

Rdgiioo Nath Dobs v. Shibomonkb Pat Moiia- 
DKBKA 24 W. B., 20 

96. ■ ■ • Operation of Act. — Suit 

barred when Act came into force, — Qucercy — Whether 
suits barred under Act XIV of 1859 before Act IX 
of 1871 came into force could, by reason of the alter- 
ation of the }X'riods of limitation in the latter enact- 
ment, he sustained. Abdul Kaeim v. Manji Hanb- 
BAJ . . . I. Ii. B., 1 Bom., 296 

96. Operation of Aet.'n-Revi- 

val of claim. — Repeal of Act. — A claim barred by 
limitation when Act IX of 1871 came into force, was 
not reviveil by the passing of that Act. Vinayak 
Govind V. Babaji . . I. Ii. B., 4 Bom., 230 

97. Operation of Act. — Suit 

for maintenance. — A claim once barred cannot be re- 
vived by a change in the law of limitation. This 


LIMIT ATIOlOr — continued, 
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8. 1 — continued, 

principle applies as well to a claim for arrears of 
maintenance, or any other claims, as to one for posses- 
sion of land. Kbisuna Mouun Boas w. Okhilmoni 
Dosses . . . . I. L. B., 8 Calo., 381 

98. Operation of Act. — Suit 

on bond barred bp Act XIV of 1859 , — The Limita- 
tion Act, 1871, did not give a new period of limita- 
tion to a suit on a bond which was barred by the 
Limitation Act of 1859 before the Act of 1871 came 
into force. VsNR attaoiiella Mudali v. Sasha- 
QUEBBY Rau . . . .7 Mad., 283 

Molakatalla Naoanna V. Pedda Nauappa 

[7 Mad., 288 

99. Suit on bond payable on 

demand. — Cause of action. — In a suit brought in Au- 
gust 1873 on a bond, ]>ayab1o on demand, dated July 
1868, on which ])ayment hail l)een demanded on three 
occasions — May 1871, Sci>temher 1872, and May 1873, 
Held that, by the law in force at the time of execu- 
tion of the document, the action was horn in July 
18()8, and by the new os well as by the old law be- 
came barred in July 1871. The rule of the old as of 
the new hiw was that the time, having once begun to 
run, could not Ihj stopped. The demand in 1871 
could have no effect, for it w^as neither by the old 
nor the new law a mode of giving a now point of 
departure. Venoatabamanieb v, Manchb Reddy 

[7 Mad., 298 

100. 8. 2. — Rom. Rey. V of 1827 ^ 

8. If cl. 1. — Prescriptive right. — Repeal of statute.f 
'Kffect of. — 111 1873 the plaintiff sued for his share in 
certain ancestral property in the iiosscHsion of the 
defendant, and alleged tliat the latter liad been united 
w'ith him in estate. He, however, admitted that he 
had lived separate from the defendant for forty 
years jireviously to the institution of the suit, and 
that ho had not, during that period, reciiived any jHir- 
tioii of the profits of ihe ancestral property. The 
defendant pleailed limitation. Both the lower Courts 
held that the case was governed by Act IX of 1871, 
schedule II, article 127, and decreed in favour of the 
plaintiff on the ground that no ileTuaud by the plain- 
tiff of his share and refusal to comply therewith had 
been proved. Held by the High Court, in special 
appeal, that the defendant had ocipiired, under Regu- 
lation V of 1827, section 1, clause 1, a proscriptive 
title in the immoveable estate sued for by his unin- 
terrupted poBHCHsion as proju'ietor for more than 
thirty years before Act IX of 1871 came into force, 
and that, therefore, the jilaintiff’s claim was barred, 
the effect of that Itegulation being not only to bar 
the plaintiff's remedy, hut to take away his right. 
The repeal of a statute or other legislative enactment 
cannot, without express words, or clear implication 
to that effect in the repealing Act, take away a right 
acquired under the re|)calcd statute or other enact- 
ment while it was in force, and accordingly, althougli 
Act IX of 1871, section 2, schedule 1, expressly re- 
pealed Regulation V of 1827, it did not affect any 

6 II 


III 
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prescriptive right or title which had, nnder sec- 
tion 1 of that Regulation, been acquired before Act 
MC of 1871 was passed. Sitabam Vastjdbb v, 
Khandbbat Balkbishna . I. L. B., 1 Bom., 287 

201 ^ BOh. II. — Suite before Act came 

into force. — Act IX of 1871 did not apply to suits 
instituted before the 1st April 1873. Luohmeb 
Pbbbhad Nabain Sinoh tJ. Tiluokdhabbb Sinoh 

[24 W. K., 295 

102. art. lQQ,--Regittration 

AoU 1871. — Regietration of memorandum of decree 
under Act XX of 1866. — The “ Indian Registration 
Act ” mentioned in the new Limitation Act (IX of 
1871), schedule II, article 168, is the Registration 
Act of 1871, and that article cannot apply to a de- 
cree of which only a memorandum was registered 
nnder Act XX of 1866. Ruohoo Nukditn Sinoh 
V. CoCHUANB . . . .24 "W. R., 372 

LIMITATION ACT, 1877. 

1 , Operation of Aot. — Mattere 

barred by Act IX of 1871. — Unless it can be shown 
that such was t ' e express intention of the Legislature, 
none of the provisions of the ])re8ent Limitation Act 
(XV ^of 1877) can be made applicable to any matter 
which, at the time when such Limitation Act came 
into force, had already becsouio barred by the opera- 
tion of the prior Limitation Act. Shitmbhonath 
Shaba v. Guruoiiubn Lahibi 

[L L. B., 6 Calc., 894 : 6 C. L. B., 437 

2, — Limitation Act, 

1871, e. 1. — Suits before 1st April 1873, — Qutere , — 
Whether, inasmuch as Act IX of 1871 is rei)ealed by 
Act XV of 1877 and the later Act contains no provi- 
sion similar to that contained in section 1 of Act IX 
of 1871, Act XIV of 1859 c«n be said to have been 
rept^aled in respect of suits instituted before the 1st 
of April 1873. Radha Pbosad Sinoh v. Sundub 
Lall . . . • I. L. B., 9 Calo., 644 

8. - Limitation Act, 

1871, e. 1. — Application for execution of decree . — 
General Clauses Cotuiolidation Act, 1828, s. 6. — 
Held, following Munpul Pershad Dichit v. Qrija 
Kant Lahiri, I. L. R„ 8 Calc., 61, that although 
there is no corresponding provision in Act XV 
of 1877 to that contained in section 1 of Act IX 
of 1871, all applications for execution of a decree 
are applications in the suit which resulted in that 
decree. Held, further, that under section 6 of Act 
I of 1868 the repeal of Act IX of 1871 by Act XV 
of 1877 does not affect any proceedings commenced 
before the repealing Act came into force. Re Ratansi 
Kalianji, I. L, R., 2 Bom., 148, followed. Bbhaby 
liALIi V. OoBBUBHrN LaLL 

[L L.B., 9 Calo., 446: 12 C. L. B., 431 

4^ • - — Application for 

execution, by tohat limitation governed,-- Act XIV 


LIMITATION ACT, 1877.— Operation of 

Aot — continued, 

of 1859, M. 20 . — Act XV of 1877 operates from the 
date on which it came into force as regards all appli- 
cations made under it. Behary Lall v. Ooberdhun 
Lall, I. L, if., 9 Calc., 446, dissented from. Bbcha- 
BAH Dotta V. Abdul Wahbd 

[I. L. B., U Calc., 66 

6. — — Limitation applu 

cable to execution of decree passed when Act XIV 
of 1859 'was in force. — Rxecution of decree. — Dis" 
ability of decree-holder. — Minority. — Limitation 
Act {XIV of 1859, ss. 11, 14, and 20, and XV of 
1877, 8. 7). — In execution of a decree, dated the 29th 
April 1862, certain proceedings were taken which 
terminated on the 6th September 1866, when the 
execution case was struck off the file. Between that 
date and the 25th September 1882, no further pro- 
ceedings were taken. On the latter date an applica- 
tion was made for execution. The decree-holder was 
a minor when the decree w'as passed and did not at- 
tain his majority till the 25th September 1879. Held 
that the words to “ bring an action ” as used in sec- 
tion 11, Act XIV of 1859, must be taken to bo syno- 
nymous with the words to “ bring a suit,” and that 
the word ** suit ” must be construed in the same way 
as the word ** suit ” used in section 14, and following 
the decision of the majority of the Full Bench in 
Huro Chunder ^oy Chowdhryv. Shoorodhonee Debia, 
B. L. R., Sup. Vo). 985 : 9 TV. R, 402, must be taken 
to include execution proceedings; Mothoora Dans v. 
Shumhhoo T)uU,20 TT\R., 53, dissented from. Held 
therefore that, ns Act XIV of 1859 was applicable to 
the case i)reviou8 to the date on which Act XV of 1877 
came into openition, and as under section 1 1 the decree- 
holder w'as entitled to have the time during which he 
was a minor deducted from the period during which 
limitation was running against him, his right to execu- 
tion was not barred when Act XV of 1877 came into 
force ; and that being so, and the present ap)>lication 
Insiiig made within three years of the date on which 
ho attained his majority, execution of the decree was 
not barred. Ourupadapa Rasnpa v. Virhhadrapa 
Irsangapa, I. L. R., 7 Bom., 459, discussed; Behary 
Lall v. Ooberdhun Lall, I. L, R., 9 Calc., 446 : 12 
C. L, It., 431, dissentefl from; Nursing Dogal v. 
Hurryhur Saha, I. 1,. R., 5 Calc., 897 : 6 C. L. R., 
489 ; Shambhu Nath Shaha Chowdhry v. Quru 
Churn Lahiri, I. L, R., 5 Calc., 894 : 6 C.L. Jt.,437, 
approved. Juo- Mohun Mahto r. Lfchmebhub 
Sinoh . . . I. L. B., 10 Calc., 748 

6. ■ , Debt, Suit for . — 

The law of limitation governing a suit for a debt is 
that law' which is in force at the date of its institu- 
tion. Moursh Lal V. Bubdnt Kumabkb 

[I. L. B., 6 Calc., 340 : 7 C. L. B., 121 

Bansidhab V, Habsahai 

[I. L. B., 3 AIL, 340 

«. 2. 

See abt. 64 . I. L. B., 2 All., 872 

!• — Suit on promissory note 

payable on demtnd. — Limitation Act, 1S71, sch. II, 
art. 72.— Under Act IX of 1871, the limitation on a 
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promisBory note payable on demand was three years 
from the date of makingr the demand. Under Act 
XV of 1877 the limitation is three years from the 
date of making the note. Held that the period of 
limitation so prescribed by Act XV of 1877 is shorter 
than that prescribed by Act IX of 1871 within the 
meaning of section 2 of Act XV of 1877. Omibto 
Lall Dey V. Howblii . . 2 C. Ii. B., 426 

2. Suit on promissory note 

payable on demand. — Section 2 of Act XV of 1877 
allows a plaintiff two years from the 1st October 
1877, to bring his suit in cases where the period of 
limitation prescribed by that Act is shorter than the 
period prescribed by Act IX of 1871, but that allow- 
ance is not to be made where the period prescribed 
by the latter Act would expire before the completion 
of two years from the Ist October 1877. Omrito 
JLall Dey v. Howell, 2 C. L. JR., 426, cited and distin- 
guished. Ai>MINT8TRATOB Genbbal of Benoai. V. 
Kedab Nath Moitby , . 4 C. Xi. B., 102 

3. '■ '■ '■ ■'■■■ Suit on promissory note on 

demand executed prior to October 1877. — Shortening 
period of limitation. — As the Limitation Act XV of 
1877, shortens the period of limitation in the case of 
promissory notes payable on demand, the period of 
limitation in respect of such notes executed prior to 
1st October 1877 is governed by the provisions of sec- 
tion 2 of the Act. Babdi Subbayta r. Madala 
PaliiI Subaena . . . I. li, B., 3 Mad., 96 

4. and art. 73. — Shorter pe- 

riod of limitation. — The period of limitation pre- 
scribed by article 73 of the second schedule to Act XV 
of 1877 is a ** shorter period of limitation ** within the 
meaning of the last clause of section 2 of that Act 
than the ])eriod prescribed by article 72 of the secoml 
schedule to Act IX of 1871. The language of Acts 
IX of 1871 and XV of 1877 leads to the conclusion 
that by each of these enactments the starting point 
and period given in its schedule were to take the 
place of those given by the Act which preceded it in 
the case of all suits instituted after the date of the 
Act coming into force, and that the expiration of the 
period, calculated with reference to the Act in force 
at the date at which the note was executed, does not 
necessarily affect the remedy. Appasami r. Aohi- 
LABDA . . . . I. li. B„ 2 Mad., 113 

6. Bond of 1869 payable on 

demand. — Curtailment of period of limitation . — 
Where a suit was brought upon a registered bond 
dated 1809, payable on demand, and demand was 
made in September 187C, — Held that the period of 
limitation was in effect curtailed by Act XV of 1877, 
and that the plaintiff was entitled to two years from 
Ist October 1877 under the provisions of section 2, 
although under Act XIV of 1859 (in forc^ d^on the 
bond was executed) the limitation period was six 
years from the date of the bond. Sabapati Chetti 
V. Chedumbaba Chetti . 1. Li. B., 2 Mad., 397 

0^ Jtegiatered bond payable on 

demand. — Act XI F of 1859 {Limitation Act). — Act 
IX of 1871 (Limitation Act), — The cause of action 

111 
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in a suit on a registered bond bearing date the 2nd 
March 1870 was alleged to have ariien on the 6th 
January 1879, the date of demand. Under Act XIV 
of 1859 the limitation for such a suit was six years 
computed from the date of the bond. Before that 
period expired Act IX of 1871 came into force, which 
provided a limitation for such a suit of three years 
computed from the date of demand. Held that, as 
the cause of action and the institution of such suit 
occurred after the repeal of Act IX of 1871; the pro- 
visions of that Act wore not applicable, and, accord- 
ingly, whether Act XIV of 1869 or Act XV of 1877 
governed such suit, it was barred, as in either case 
limitation began to run from the date of such bond. 
Bansi Dhab 0. Hab Sahai . I. Xi. B., 3 All,, 340 

7. Bond payable on demand,^ 

Act IX of 19111 (Limitation Act XV of 1877, 

by making the period of limitation for a suit on a bond 
payable on demand computable from the date of its 
execution, has shortened the ]>eriod of limitation pre- 
scribed for such a suit by Act IX of 1871, under whicl) 
the period was computable from the date of demand. 
Held, therefore, that, under the provisions of section 
2 of Act XV of 1877, a suit on such a bond executed 
on the 14th December 1869, having been brought 
within two years from the date that Act came into 
force, was within time. Rup Kishoeb v. Mohni 

[X Xi. B., 3 Aa, 416 

3, Bond . — Change in Limita- 

tion Acts . — The defendant executed, on the 20th 
April 1876, a bond to the plaintiff, who, without 
making a demand for his money, filed a suit upon it 
on the 2 Ist of Juno 1878. Held that, under section 
2 of the Limitation Act, XV of 1877, the suit was not 
barred, although more thau three years had elapsed 
since the date of the bond. Iohuabhakkab v. Killa 
[ I. Xj. B., 4 Bom., 87 

9. and art. 64. — Suit on ac- 

count stated — Act IX of 1871 (Limitation Act), 
sch. Ilf art. 62 . — The accounts in a suit on an account 
stated were stated when Act IX of 1871 was in force, 
and were not signed hy the defendant or an author- 
ised agent on his behalf. Had that Act been in force 
when the suit was instituted, the suit would liave been 
within time under article (J2 of schedule II of tliat 
Act. The suit was brought, however, after the passing 
of Act XV of 1877, and by reason of the accounts not 
being signed did not come within the scope of article 
64 of schedule II of that Act. Held that the words 
in section 2 of Act XV of 1877, “ nothing herein con- 
tained shall be deemed to affect any title acquired 
under the Act IX of 1871,*" did not save the plaintiff’s 
right to sue on the account stated, a right to sue not 
being meant by or included in the term title ac- 
quired,” that term denoting a title to property and 
being used in contradistinction to a right to sue; that 
the last clause of that section was not applicable, 
because Act XV of 1877 did not prescribe a shorter 
period of limitation than that prescribed by Act IX of 
1871, but attached a new conation to the suit, 
that the accounts must be signed by the defendant or 
his agent duly authorised in that behalf; and that 
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the iuit was in consequence barred by limitation. 
JuxorixAs Hitbain o. Munita Lal 

[L L. R., 8 All., 148 

10, Suit ly person excluded 

from joint family property. — Limitation Acts, 1871, 
art. 127 ; and 1877, art. 197.— Under Act IX of 
1871, schedule II, clause 127, the limitation for a suit 
by a person excluded from joint family property, to 
enforce a right to share therein, was twelve years 
from the time when the plaintiff claimed and was re- 
fused his share. Under Act XV of 1877, schedule II, 
clause 127, the limitation for such a suit is twelve 
years from the time the exclusion becomes known to 
the plaintiff. Held that the period of limitation 
prescribed by the latter Act is shorter than the jieriod 
prescribed by the former Act, within the meaning of 
section 2, Act XV of 1877. Nabain Khootia v . 
Lokenath Khootia 

[I. L. B., 7 Calc., 461 : 9 a L. R., 243 

IL and art. MS^.^Mortyage. 

-^Redemption. — Suit against purchaser from mort- 
gagee. — Purchase in good faith. — Limitation Act, IX 
of 1871, sch. 11, arts. 134 and 148. — Under the Li- 
mitation Act, IX of 1871, the period of limitation 
for suits to recover possession of property purchased 
from a mortg..goo depended upon the good faith of 
the purchaser. A suit against a purchaser in good 
faith was barred after twelve years from the date of 
the purchase, under article 134 of schedule II. In 
other cases a suit might be brought against the pur- 
chaser within sixty years from the date of the mort- 
gage, under article 148 of schedule II. Article 134 
of the later Limitation Act, XV of 1877, by the 
omission of the words “ in good faith ” makes twelve 
years from the date of tlic purchase the period of 
limitation for all such suits, w ithout reference to the 
question of good faith on the part of the purchaser. 
The result is that, in cases of a purchase not in good 
faith from a mortgagee, the period of limitation 
allowed by Act XV of 1877 for a suit to recover the 
property is shorter than the i^riod allowed by Act 
lyof 1871 iind, (!on8e<iuently, under the provisions 
of ai'ticle 2 of the liimitation Act, XV of 1877, the 
plaintiff in such a suit hits two years from the Ist 
October 1877. Baiva Kuan Daud Khan «. Bhiku 
8azba ... I. L. R., 9 Bom., 475 

Tft, — — Suit filed after repeal of 

Act. IX of 1871. — A claim to attached property hav- 
ing been disallow'cd under section 240 of Act VllI 
of 1859, a„8uit was filed on the 17th February 1879. 
Held that by section 2 of the Limitation Act, XV 
of 1877, the suit w^as governed by the former Limi- 
tation Act, IX of 1871, by w’hich the plaintiff was en- 
titled to bring his suit within twelve years from the 
claim being disallowed. Amib Hossbin v . Imam- 
bandiBequm . . . lie. L. R.,44d 

13 . and art H,— Claim to 

mortgaged property . — Execution of decree. — In 
execution of a decree upon a mortgage, a claim 
to the mortgaged property w^as put in under sec- 
tion 246 of Act VIII of 1859 by certain persons. 
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on the ground that they had purchased the right, 
title, and interest of the judgment-debtor in execu- 
tion of a previous decree. The claim was allowed on 
the 26th July 1877. On the 29tli March 1879, the 
mortgagee instituted a suit to establish his right to 
the property. The period of limitation for such a 
suit under Act XV of 1877 is one year from the date 
of the order, but under Act IX of 1871 a longer 
period was prescribed. Act XV of 1877 did not 
come into force until the Ist of October 1877. 
Held that the provisions of the last paragraph of 
section 2 of Act XV of 1877 applied, and that the 
suit was not barred. Kaj Chundsb Chattebjbb v. 
Moduoosoodhn Mookebjke 

[I. L. B., 8 Calo., 396 : 10 C. L. B., 485 

14. Application to execute 

decree barred by Act IX of 1871 . — Tlie words in 
section 2 of Act XV of 1877—“ nothing herein shall 
be deemed to revive any right to sue ** — should be 
used in their w’idest signification, and will include 
any application invoking the aid of the Court for the 
purpose of satisfying a demand. Where, therefore, 
a judgment-creditor sought, on the 25th September 
1877, to execute a decree passed on the 27th May 1874 
(which decree, at the time of the application for exe- 
cution, was barred by article 167 of schedule 11 of 
Act IX of 1871), on the ground that he w'as entitled 
to take advantage of art. 179 of schedule 11 of Act 
XV of 1877, which w'as more favourable to him, — 
Held that, under the wording of section 2 of the 
latter Act, he was not entiiled to do so. NUBSiNa 
Doyal V. Httkbtuub Saha 

[I. L. R., 6 Calc., 897 : 6 O. L. B., 489 

Shumbhoonath Shaha V. Gubuchtjbn Lahibi 
[I. li. B., 5 Calc., 894 : 6 C. L. B., 437 

8.3. 

See B. 26 . I. L. B., 6 Calo., 945 

B. 4 (1871, B. 4). 

See B. 5 . . 1. L. B., 1 All., 84 

1 . ** Applications.**-.^** Ap- 

peal.** — Pauper appeal. — Pauper application fur 
review . — In the Limitation Act it was intended to 
draw' a clear distinction between what are styled 
“applications’* and what are styled “apjHjals.” 
Labshmi V. Ananta Suanbaga 

[L L. B., 2 Mad., 230 

2. Distinction between suits, 

appeals, and applications. — Jurisdiction. — The dis- 
tinction made for the purposes of limitation between 
suits, appeals, and applications by the Limitation 
Acts has no bearing upon a question of jurisdiction. 
In be Balaji Kanchhobdas 

[I. B., 5 Bom., 680 

3. Presentation of plaint . — 

Transfer of case. — A suit was instituted in Pubna, 
and on application to the High Couxt for authority 
to proceed with it in Pubna, the High Court ordered 
its transfer to Dacca. Instil of merely transferring 
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the suit to Dacca, the Pubna Court returned the plaint, 
in order to its being presented anew in the Dacca 
Court. For the purpose of computing limitation, 
the suit was held to have been institute on tlie day 
when it was admitted by the Pubna Court. Takhttr- 
ooDEEN Mahomed Eshak Chowdhey ». Kurim- 
Bux Chowdhbt ... .8 W. B.., 20 

Ehellat Chundeb Ghose f>. Nusseebunibba 
Bibeb ... 16 W. R., 47 

4. Prcaeniation of plaint , — 

Placing petition on table. — It must be presented to 
the proi>er Court. The placing a petition on the 
table when the officer is not present is not a pre- 
sentation to him. Taj Uldeen Khan r. Ghaeoor- 
UL-NISSA .... . 8IT.W.,841 

The presentation of a plaint at the private resi- 
dence of the Munsif was held not a sufficient institu- 
tion of the suit. Jai Kuab v. HbbraIal 

[7 N. W., 5 

6. Presentation of plaint when 

proper Court was closed. — Where a plaintiff pre- 
sented a plaint to the District Court, the Munsif’s 
Court, in which he ought to have presented it, being 
then temporarily closed, it was held that the date on 
which the plaint was presented to the District Judge 
should be considered as the date of presentation ix> 
the proper Court. In the matter of the petition 
OF Ganesh Sadashiv . . 6 Bom., A. C., 117 

6. Plaint presented during va- 

cation to wrong q/^cer.— Where a plaint was present- 
ed to a Kurkun left in charge of a Court during 
vacation, and the cause of action on which the suit 
was brought became barred before the vacation ended, 
it was held that, as the Judge was the proper person 
to receive plaints, the presentation to the jKurkun 
was invalid, and did not prevent the period of limita- 
tion from running. Nandvallabh v. Allibhat 
Isyagani . • . .6 Bom., A. C., 264 

7. ■ - Presentation of plaint when 

Court was closed. — Where a plaintiff presented a 
plaint to the District Court, the Subordinate Judge’s 
Court in which he ought to have presented it being 
then temporarily closed, it was held that the District 
Court could not be considered a Court of first instance 
competent to receive the plaint. In re Sadashiv, 5 
Bom., A. C., 117, overruled. Motilal Ramdas v. 
Jamnadas, 2 Bom., 42, followed. Kamaya Elapa r. 
Muhamadbhai . . • .10 Bom., 485 

8. Presentation of plaint . — 

Computation of time. — The plaintiff’s suit was barred 
by the Limitation Act on the 11th of May 1870. 
His plaint was presented in the Court of the Pistrict 
Munsif’s Court of Cudderpah on the 21st of May. He 
liad presented his plaint on the 5th May in the Court 
of another District Munsif who had no jurisdiction, 
and it was returned by the latter District Munsif on 
the 7th May, in order that it might be presented to 
the Court ^ving jurisdiction to determine the suit 
within one month from the date on which, it was re- 
turned. Held that the plaintiff’s suit was barred by 
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the provisions of the Limitation Act (XIV of 1859). 
ChRIQU NaNGIAH GaUBI NANGUH f». PiDATAlA 

Vbnoatuppah . , . *5 Mad., 407 

9. Presentation of plaint , — 

Suit against minor. — Appointment of guardian ad 
litem. — Suit when instituted. — A suit to enforce a 
right of pre-emption in respect of a share of an un- 
divided village was instituted against the vendor and 
the purchaser, the latter being a minor, on the Ist 
June 1880. The instrument of sale was registered 
on the 9th .Tune 1879. On the 14th June 1880, the 
Court in which such suit was instituted made an 
order appointing a guardian for such suit for the 
minor purchaser. Held, having regard to the provi- 
sions of section 4 of Act XV of 1877, and Ram Lai 
v. Harrison, I. L. R., 2 All., 832 ; and Shinner v. 
Orde, I. L. R., 2 All., 241 : L. R., 6 I A., 126, that, 
for tho pur}) 0 BeB of limitation, such suit was insti- 
tuted, as regards the minor imrchaser, on tho let June 
1880, when the plaint was first presented, and not on 
the i4th Juno 1880, when the order ap|>ointing a 
guardian for such suit for him was made, and such 
suit was therefore within time. Khrm Karan i». 
HabDayal . . I. Ij. B., 4 All., 87 

10. Presentation of plaint . — 

Plaint not accepted on dag it is presented . — A plain- 
tiff was held to l)c t(*chnieally right in stating that 
the fact of his plaint not having been accepted on the 
day on which it was actually presented, ought not to 
deprive liim of his right of suit. Young v. Mao- 
Cohxindalb . . • . 19 W. B., 159 

11. Presentation of plaint in- 

sujfirientlg stamped . — Order for registration of 
plaint made after expiration of time. — Where a 
plaint, insufficiently stamped, was duly presented to 
a Court before the cxi)iratiun of tho time allowed by 
the Limitation Act, and was retained hy the Court, 
the plaintiff being ordered within a limited time to 
supply the requisite additional stamped pafier, which 
was done, — Held to be in time, although the formal 
onler for registration of the ])laint was not made 
until the period of limitation a])pHcable to the case 
had expired. Hidayut Ali v. Maeraj Hegum 

[8 N. W., 202 

iBTAZA HOBBBIN V. HUBBY PBRBHAD SiNOH 

[7 W. B., 241 

12. '■ Presentation of plaint. 
— Return of plaint for amendment. — A plaint was 
presented to the Court on the day previous to the ex- 
piration of the time limited for suing, but it was 
returned to the plaintiff for the purpose of being 
amended by the insertion of the particulars required 
by Act VIII of 1859, section 26; a^d on the second 
day after (the intermediate day being Sunday), it was 
again presented, amended as required, and received. 
Held that the suit was commenced, for the purpose 
of saving the Statute of Limitations, when the plaint 
was first presented to the Court, and that it was 
therefore within time, notwithstanding tho day when 
it was presented after amendment was beyond the 
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period o£ limitation. Sham Chand Koohdoo 
Kally Kanth Roy . Harsh., 886 : 2 Hay, 814 

13, ■- ' Presentation of plaint — 

Computation of time from which it runs. — Where the 
plaintiff within three years from the time the cause 
of action arose present^ his plaint, which the Court 
returned to him for amendment but without specify- 
ing any time for such amendment, and the plaint was 
again presented and filed some days beyond the three 
years, and the defendants pleaded that the suit was 
barred, — Held that the date of commencing the 
action was that of the original presentation of the 
plaint. Ismail Sahbb v. Abumuga Cubtti 

[1 Mad., 427 

Gbebsh Chundkb Singh v. Pban Kishrn 
Bhuttaohabjkk . . 7 W. R., 167 

Mbngitb Mundub «. Hubeb Mohttn Thakoob 

[28 W. B., 447 

Bam Coomab Shaha «. Dwabeanath Hazba 

[6 W. R., 207 

HtrsBUTooLLAH V. Aboo Mahomed Abdool 
Kadeb .... 6 W. R., 89 

14, Presentation of plaint . — 

Institution of suit — Return for amendment. — Under 
the provisions of Act IX of 1871, a suit is instituted 
when a plaint is presented to a proper officer. The 
plaintiff, the limitation of whose suit expired on 6th 
October, jwesented his plaint to the Subordinate 
Judge on 20th September, improi>erly stamped, and 
it was returned to him with an order to make the 
deficiency good, without any time being specified 
within \vhi(;h the order was to be carried out. A 
vacation supervened. The deficiency was supplied, and 
the plaint accepted on 4th November, or cloven days 
after the Court opened. The defendant pleaded limit- 
ation. Held that the date of presentation being taken 
as the date of institution for the jmrpose of calcu- 
lating limitation, the suit was instituted within time. 
Bbgeb Begum v. Yusue Ali . 6 H. W., 139 

15 , Pate from which appeal 

considered as 'instituted. — Memorandum of appeal re- 
turned for correction. — Where an appeUant presented 
an appeal within the period of limitation prescribed 
therefor, and the Appellate Court returned the memo- 
randum of appeal for correction without specifying 
a time for such correction, the ap])cal again presented 
some days after the period of limitation was presented 
within time, the date of its presentation being the 
date it was first presented. Jagak Nath v. Lalmak 

[I. UR.,! All., 260 

16. Civil Procedure Code, 

1677, s. 54 (b). — Appeal when presented, — Memo^ 
randum of appeal insufficiently stamped. — Limit- 
aiion.— For the purposes of limitation, an appeal is 
preferred when the memorandum of appeal is 
presented to the proper officer, and not when, where 
the memorandum of appeal is insufficiently stamped 
and is returnctl in order that the deficiency may be 
supplied, it is again presented. When an AppeUate 
Court returns an insufficiently-stamped memorandum 
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of appeal, in order that it may be sufficiently stamped, 
it should fix a time within which the deficiency is to 
be supplied. Shbo Pabtab Nabain Singh v. Shbo 
Gholam Singh . . L L. R.» 2 All., 875 

17. ■ ■ ' ' ' Amendment of decree. 

Application for. — Civil Procedure Code, s. 206 . — 
Under a proper interpretation of the preamble and 
section 4 of the Limitation Act (XV of 1877), the 
rule of limitation is confined to the litigants, and is 
inapplicable to acts which the Court may or has to 
perform suo main. Section 206 of the Civil Procedure 
Code empowers a Court of its own motion to amend 
its decree, and the mere fact that one of the parties 
has made an application asking the Court to exercise 
that power will not render the action of the Court 
subject to the rule of limitation. Roberts v. 
Harrison, I. L. R., 7 Calc,, 333 ; Vithal Janardun 
y. Rakmi, I. L. R., € Bom., 686; and Kylasa Goundan 
V. Ramasami Ayyar, I. L. R., 4 Mad., 172, referred 
to. Dhan Singh v , Babant Singh 

[I.L.R.,8 All., 619 

18. Amendment of plaint — 
Civil Procedure Code, 1877, s. 53 . — The plaint in a 
suit for money charged upon immoveable property, 
which described such property as “ the defendant's one 
biswa five biswansi share within the jurisdiction of 
the Court,” was presented on the 2lBt November 
1878 within the period of limitation prescribed for 
such a suit by Act XV of 1877. It was subsequently 
returned for amendment, and, having been amended 
by the insertion of the words “ in mouza S., pergunnah 
S.,” after the word “ share,” was presented again on 
the 8th January 1879 after such period. Held that 
the date of the amendment of the plaint did not 
affect the question of limitation for the institution of 
the suit, and the return of the plaint for amendment 
and its subsequent presentation and acceptance by the 
Court did not constitute a fresh institution of the 
suit. Bam Lal v, Habbibon 

[I. Is. R., 2 AIL, 832 

19. Application, Return of, for 

amendment — Where an application is returned for 
amendment, the period of limitation counts from the 
first presentation. Chowdhry Pueladh Maha- 
PATTUE V. CHOWDHEY JOKAED UN MoHAPATTUB 

[6 W. R., Mis., 15 

Contra, GouB Mohun Submah v. Jfggernath 
Achabjee . .14 W. R., 446 

20. Pauper suit. — Civil Pro- 

cedure Code, A. 308. — Calculation of period of 
limitation. — Under section 308 of Act VIII of 1859, 
and the Limitation Act, 1869, in computing the period 
of limitation in a pauper suit, the commencement of 
the suit must be reckoned fiom the day when the 
application to sue in formd pauperis was filed, and 
not from the day the application wsm admitted. 
Goluoknath Dutt V. Seetabam Gowrb 

[W. R., F. B., 58 : 1 Ind. Jur., O. S., 66 

Sbetabam Goweb V. Golucknath Dutt 

[Marsh., 174 : 1 Hay, 878 
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21. SuiHnformd pauperit . — 

Payment of Court feee hy petitioner.— Ciml Pro- 
cedure Code, 1859, se, 308-310.— Date of institution 
of suit. — Where a person, being: at the time a pauper, 
petitions, under the provisions of Act VI II of 1S59, 
for leave to sue as a pauper, but subsequently, 
pendin{^ an enquiry into his pauperism, obtains funds 
wbieb enable him to pay the Court fees, and bis 
petition is allowed upon such ))ayment to be 
numbered and registered as a plaint, bis suit shall 
be deemed to have been instituted from the dtite he 
filed bis pauper petition, and limitation runs against 
him only up to that time. Skinnbu «. Oudk 

[I. L. R., 2 All, 241 
I,. R., 0 1. A., 120 

Reversing the decision of the High Court 

[L L. R., 1 All, 280 

22. Explanation. — Petition 

in suit in fortnA pauperis . — Ciml Procedure Code, 
1859, s. 308. — A, put in a petition to sue in formd 
pauperis for jmssession of certain foreclosed pro- 
perty within the time specified by the Limitation 
Act, but on her failing to ap^Hiar on two occasions 
when called ujwn to give evidence of her pauperism, 
the case was struck off so far as the application to 
sue in formd pauperis was concerned. At the in- 
stance of A. the case, however, was again reopened, 
and a date fixed for her appearance. Two days j>rior 
to this date, but at a time beyond the limit fixed by 
the Limitation Act, A, put in a petition asking that 
the petition which she then made to have her suit 
proceed as an ordinary suit might be joined with her 
application to sue in formd pauperis, and the suit 
be duly tried in the ordinary way. She also paid in 
the regular amount of stamp duty for an ordinary 
suit. On the point of limitation, — Meld that the 
plaint must be considered as filed, not on the day of 
filing the application to sue in formd pauperis, but 
on the day on which the stamp duty was paid, and 
application made to have the suit tried in the ordi- 
nary way. The explanation to section 4 of the Limit- 
ation Act only applies in cases where, under section 
308 of the Civil Procedure Code, the apjilieation for 
leave to sue in formd pauperis is granted, and the 
application numbered and registered as a suit. 
OflUNDBB Mouun Roy e. Bhubon Mohini Dabea 

[L L. R., 2 Calc., 889 

23. Application to sue in 

formd pauperis.— Menewal of application. — An 
application to sue as a pauper having been refused, 
on the ground that the suit was barred by limitation, 
the High Court on revision permitted the applicant 
to renew his application to the Court below. The 
Judge verl^liy rejected this application, saying he 
would deliver a written jud^ent. Before the 
written judgment was delivered the applicant offered 
to pay the usual Court fees, and asked that the peti- 
tion might be taken as a plaint filed on the date of 
the first application : this was mentioned and refused 
in the written judgment. Q^cery , — Wiiether the rul- 
ing in Skinner v. Orde, I. L. R., 2 AIL, 241, could 
be held to apply. Ram Sahai Stno «. ^abiram 

[L li. R., 5 Calc., 807 : 0 C. L. H., 223 
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24. Act XIV of 1859, s. 2.— 

Claim against company being wound up. — Com- 
Tnenrement of suit . — Where A. applied to the Court 
to realise a claim against a company which was 
being wound up by the Court, — Meld that he was 
prosecuting a suit in Court within the meaning of 
section I of Act XIV of 1859. He commenced his 
suit when ho first sent in his claim to the official 
liquidator. In the matter of Act XIX OF 1867 
AND THE Ganges Steam Navigation Company. 
Robertson's Case . 2 Ind. Jur., N. 8., 180 

25. Appeal by prieoner in 

jail. — Presentation of petition to officer in charge 
of ja il . — In the case of appeals hy prisoners in jail, 
presentation of the petition of a]>peal to the officer 
in charge of the jail is, for the purj,)O80 of the 
Limitation Act, equivalent to presentation to tlie 
Court. Quebn-Embrbss e. Ling ay a 

[1. li. B., 0 Mad., 258 

28. Applications. — Rules of 

Court. — Applications of urgent nature. — The rules 
of the Court, prescribing certain hours for the receipt 
of petitions and hearing of motions, cannot operate to 
alter the period of limitation prescrilwd by law, so 
as to exclude urgent applications mtide at any time 
in the day. In the matter of Dbsputty Singh v. 
Doolar Roy . . . . 1 C. li. R., 291 

27. Filing appeal after pre- 

scribed time. — Removal from file, — When a petition 
of appeal has been registered after lapse of the time 
allowed by law, the Judge has power, on discovery 
thereof, to reject or to remove it from his file. 
Jafer Hossbin V. Mahomed Amir 

[4 B. L. R., Ap., 103 : 13 W. E., 851 

8. 5 (1871, 8. 6). 

See ART. 1G6 (1871, art. 168). 

[1. li. R., 2 Bom., 878 
See Appeal in Criminal Cases — Acquit- 
tals, APricALB prom— 

[I. li. R., 2 Calo., 486 
Appeal TO Privy Council— Praotioh 
AND Procedure — Time for appealing. 

[I. L. R., 2 Calc., 128 
Bee Court Fees Act, 1870, sch. I, arts. 
4 AND 5 . I. li. B., 9 Mad., 134 

1, Exception to section.—'- 

Special law . — The exceptions contained in section 5 
of Act IX of 1871 apply only to cases dealt with 
under the General Act of Limitation. Thib Sing v. 
Venkata Ramibr . I. Ij. B., 8 Mad^ 92 

2, Time during which Court 

is closed . — The time that the Courts are closed must 
be deducted in computing the period of limitation. 
Maneerun V. Lutbbpun . . 8 W. B., 40 

Contra, Ramabamt Chbtty v. Vbnsataobbt- 
TAPATY Chbtty . . .2 Mad., 408 

3 ^ Time expiring when Court 

ie closed.— hen the time for doing an act expires 
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whilit the Conrt is closed, the act, if done on the day 
on which the Court is next open, will be hold to be 
done within time. Muchul Kooeii v . Laljee 

[2 N. W.. 112 

Ajmudpin If. Mathubadas Goeadhan Das 

[11 Bom., 206 

Nabatan Mandal r. Beni Madhab Sieoab 

[4 B. L. B., F. B., 32 : 12 W. R., F. B., 21 

4. Appeal. — Holiday, Time 

expiring on. — When tlie last day for presenting an 
appeal falls upon a Sunday or close holiday, an addi- 
tional day is to be allowed for the presentation of the 
memorandum of appeal. Ex pabtr K rishn a Pad he 

[6 Bom., A. C., 50 

Moshbup Ali Chowdhtit o. Janokenatii 
Oduioabeb . W. B., 1864, Mis., 40 

Bishen Pebkash Naeain Singh v. Babooa 
Misseb . . . 8 W. B., 73 

This section overrules the following cases, decided 
under the limitation Act of 1859 : — 

KHODIE liAL 4 ). Biswasu Kunwab 

[4 B. I*. B., A. C., 131 : 13 W. B., 122 

Rajkbisto Hoy o. Dinobundoo Suema 

[B. Ij. B., Sup. Vol., 360 
8. C. 3 W. B„ S. O. C. Ref., 5 

Dbwan Ali v. Munsoob Ali . 11 W. B., 259 

Kudokebbubbe Dosses v. Emam Alt 

[20 W. B., 167 

CoLLis If. Taeinbb Chuen Singh 

[3 W. R., 210 

Holee Ram Doss tf. Miuee Ham Gogooeb 

[6 W. B., 39 

5 , Suit on promissory note on 

demand. — Closing of Court, — A suit on a promis- 
sory note payable on demand, dated the 14th Novem- 
ber 1867, was filed on 14th November 1870, that 
being the first day on which the Court was open 
after the Durga Puja holidays : the 13th November 
was a Sunday. Held, the suit was not barred. 
Abdul Ali if. Tabachand Ghosb 

[6 B. li. B., 292 

5. C. on appeal . Tabachand Ghosb t>. Abdul 

Ali . 8 B. Il B., 24 : 16 W. R., O. O., 1 

Muhtab tf. Ram Dyal . 3 Agra, 319 

6. OL (a). — Time expiring 

when Court is closed. — Where a suit was filed in the 
MunsiPs Court on the <lay on which the Court re- 
opened after the vacation, but the Munsif found he 
had no jurisdiction, and on the same day the suit was 
filed in the Small Cause Court, — Held, the plaintiff 
could not claim the benefit of section 6, clause (a), 
as to the time during which the Munsif’s Court was 
closed, because the suit was not instituted in the 
Small Cause Court on the day on which that Court 
reopened. Abhoya Chuen Chuckebbuttt tf. 
OouB Mohun Dutt . 24 W. B., 26 
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7. — Holiday.— Act XI of 1865, 

s. 21.— By section 21, Act XI of 1865, notice of 
application for a new trial must be filed within seven 
days from the date of the decision. When the decree 
was made on 6th November, and the Court was 
closed on 12th, 13th, 14tli, and 15th, — Held an appli- 
cation filed on the 16th was in time. Gibija Bhusan 
Holdab t). Akhay Nikabi 

[5 B. li. B., Ap., 57, note : 13 W. B., 105 

8. Time for institution of suit 

expiring when Court is closed. — Held that where 
the period of limitation prescribed for a suit expired 
when the Court was closed for a vacation, and the 
Court, instead of reopening after the vacation on the 
day that it should have reopened, reojiened on a later 
day, and the suit was instituted when it did reopen, 
it was instituted within time. Bishan Chand tf. 
Ahmad Khan . . . I. L. B., 1 AIL, 263 

9. Adjournment of Court with 

ojffice opened during adjoumment for reception of 
plaints, (j-c. — Where a District Court was adjourned 
for two months, but the notification stated that the 
Court would lie open twice a week for one hour for 
the reception of plaints, iietitions, and other papers, — 
Held, per curiam (Innbs, J., dissenting), {hat the 
Court was not closed till the last day of the ad- 
journment within the meaning of section 5 of the 
Limitation Act, 1877, so as to allow an appellant to 
present his appeal on the day the Court reopened 
after the adjournment, the ajfpeal time having ex- 
pired during the adjournment. Nachiyappa Mudali 
I f. Ayyasami Ayyab . I. Ij. B., 5 Mad., 189 

10. Time for presenting ap- 

peal expiring during the vacation. — Where the 
period of limitation for the filing of an appeal has 
expired during vacation, a party to a suit has a right, 
under the provisions of the Limitation Act (XV of 
1877), to have his appeal admitted on the day the 
Court reopens, and the Prothonotary of the High 
Court has jKfwer to receive and file a memorandum of 
appeal on that day. Kino if. King 

[I. Ij. B., 6 Bom., 487 

11. Computation of period of 

limitation, — Holiday. — On the l.lth April 1883 (cor- 
responding with the Ist Bysack 1290) the plaintiff 
instituted a suit to recover money due on a simple 
unregi8tere<l bond, dated 8th Bysack 1286, and re- 
payable on the 30th Cheyt 1286 (corresponding with 
the 11th April 1880). The 12th April 1883 (30th 

I Cheyt 1290) was a lioliday. Held that limitation 
I began to nm on the 12th April 1880, and tliat the 
suit was therefore barred. Deb Naeain Singh v. 
IsHAN Chundbb Malo . . 13 C. L, B., 153 

12. Suit for an account from 

agent. — Courts being ^Although a suit to 

recover moneys or obtain papers or accounts from an 
agent must, under section 30 of Bengal Act VIII of 

, 1869, be instituted within one year from the deter- 
I mination of the agency, yet, if on the last day of such 
year the Courts be closed, the suit will, under sec- 
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lion 6 of Act XV of 1877, not be barred if ftled on 
the first day of the reopening of the Court, Golap 
Chand Nowluckha v, Kbishto Chundeb Dabs 
Biswas . • . 1. L. R., 6 Calo., 814 

13 , Time for prenenling 

plaint, — Beng. Act VIII of 1869 » ». 31. — Tlie pm- 
visions of section 6 of the Limitation Act (XV of 
1877) apply equally to suits under the Bengal Bent 
Act (Bengal Act VIII of 1869). In a suit for rent, 
where it appeared that a dejKJsit had been made in 
Court under the provisions of the Bengal Kent Act 
(Bengal Act VI 11 of 1809), and that tlie six months 
allowed by section 31 of that Act for the jmrpose of 
instituting a suit hod expired on a day when the Court 
was closed for an authorised holiday, but that the 
plaint had been filed on the first day the Court re- 
opened, — Held that the provisions of section 5 of the 
Limitation Act (XV of 1877) applied to such cases, 
and that, consecpieiitly, the suit was not barred. 
Qolap Chand Notoluckha v. Krishio Ohunder Dan 
BiswaXf I. L. Ti.i 5 Calc.^ 314 ; and Iloxsein Ally v. 
Bonzelle^ I. L. 5 Calc.^ 906^ followed. Purran 
Chunder Qhose v. Mutty Lali Ohose Johiriy /. L, R.y 
4 Calc., 50y dissented from. Kuoshelal Mablton 
V. Gunbbu Dutt alias Nanhoo Singh 

[I. li. B., 7 Calc., 090 

14. Suit to compel registra- 

tion. — Registration Act, III of 1877, s. 77. — The pro- 
visions of section 5 of Act XV of 1877 apply to sdits 
instituted under the provisions of section 77 of the 
Kegistration Act (111 of 1877). Nijabutoolla v, 
Wazie Ali 

[1. Ii. B., 8 Calc., 910 : 10 C. li. B., 883 

15, Civil Procedure Code, 

1877, s. 661. — Time for filing objection. — Holiday . — 
Where the time for filing objections under section 5G1 
of the Civil Procedure Cotie expired on a day when 
the Court was closed, and objections were filed on the 
day the Court reopened, — Held that such (objections 
were filed within time. Bagiielin v. Matiixjka 
Pbasad . . . I. Ij. B., 4 AH., 480 

16. Civil Procedure Code, s. 

661, Objection under. — Section 5 of Act XV of 1877 
does not apply to an objection under section 561 of 
the Procedure Code. Rally Pbosunno Biswas v. 
Mungala Dasseb . . I. Ij. B., 9 Calc., 681 

17, Objections to decree . — 

Civil Procedure Code, 1877, s. 561. — Extension of 
time. — The seven days within which a notice of 
objections to a decree by a respondent under section 
661 of the Code must be given, is not a period to 
which tlie provisions of paragraph 2 of section 6 of 
the Limitation Act can be extended, and the Court 
has no discretion to extend the period. DBGAftBEB 
Mobumdab V. Kallynath Roy 

[I. I*. B„ 7 Calc., 664 : 9 C. L. R„ 265 

18. — Objections taken under s. 

848, Civil Procedure Code, 1859. — Withdrawal of 
appeal. — Ground for admitting appeal after time 
—The circumstance that a respondent who has taken. 
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or intended to take, objections, under section 848 of 
the Code of Civil Prewodure, to the decree of the 
Court of first instance, at the hearing of an appeal 
already preferred by his opponent, has been prevented 
by the withdrawal of the appeal from having liis 
objections heard, does not constitute a sufficient cause 
for admitting a cross-appeal by such respondent after 
the proscribed periotl. Act IX of 1871, section 6. 
The High Court may consider and determine upon 
the Bufiiciency of the reasons which a Judge has given 
for admitting an a])pcal after the lapse of the period 
limited for that purjjoso by law. Mowri Betoa V. 
Soorendra Hath Roy, 2 li. L. R., A. C., 184: 10 W, 
R., 178, followed. 8uuuuAi Dayalj! v. Raohh- 
HATHji Vabanji . .10 Boxh., 897 

19. Admission of, after limit- 

ed period. — Grounds for admission after time , — 
Sufficient cause for dflay. — Act VIII of 1859, s. 
333. — As to what will be considered sufficient cause 
for delay in filing a]>peal and he ground for admitting 
n ]Hdition of a])}>eal after the time limited by Act 
VllJ of 1859, section 333. Seobetaby oe State v. 
Mutu Sawmy 

[4 B. Ii. B., Ap., 84 : 18 W. B., 245 

20. Calculation of period 

allowed for. — Reasonable ground for enlarging 
time — Review. — Tlie plaintiff, against whom a decree 
had been given, did not appeal within the twenty days 
allowed for that puri) 080 ; but, after the expiration of 
more than a month. Ins ma<le an application for a 
review of judgment, which was refused after nine 
mouths. NineteeJi days later h(3 ajipliod to have the 
time for filing his a])peal enlarged. Held that the 
application was not made in time. Sufliciorit cause 
was not shown for not having present'd the appeal 
within the limited period. In calculating the numl)or 
of days limited for apjiealing, the j>oriod occupied by 
the Court in disposing of an ap])lieatlon for review 
presented during the time limited for a])pealing, must 
not he, reckoned. NoBO Kibsbn Singh v. Kamjnkb 
Dabbbk B. Ij. B., Sup. Vol., 849 

[2 W. B., Mis., 85 : Bourke, A. O. C., 88 

21 . Appeal preferred after 

time. Admission of. — Ground for delay. — In a ease 
decided by a Deputy Collecbn*, anup|K*al was preferred 
to the Collector, who rejected ii, holding that he had 
IK) jurisdiction. An apj»cul was then j>referred to the 
Jiu'lgc, who also r(‘jec,t(i(l it, on tlie ground of want of 
jurisdiction, and referred the parties to the Collector. 
The Collector accordingly tried the case, but bis 
proceedings were (juashed by tins High Court as being 
without jurisdiction. 'J’lie parties then applied to the 
Judge for a review of his order, which he refused to 
giunt, suggesting an ap{>eal. They accordingly filed 
an appeal, and the Judge reversed the order of the 
Deputy Collector. Held that the Judge, not having 
ajlmitted the review as he might have done, was at 
liberty to treat the appeal as one filed after time on 
sufficient reasons assigned for the delay. Tbot- 
LHCKHKATU CUDCKBBBUTTY V. JhABBOO HhAIKH 

[10 W. B., 884 
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— Delay in appealing , — 

Application for review, — An application for review, if 
made within reasonable time and with due diligence, is 
» sufficient cause for delay in preferring an appeal, if 
the appeal is preferred as speedily as may be after the 
other proceedings. Kullbb Sikgh «. Jewan Singh 

[22 W. R., 79 

28. Appeal admitted out of 

time. — Review pending. — Time excluded. — Review 
when excuse for delay. — In calculating the period 
allowed by the Limitation Act, 1877, for presenting an 
appeal, the time during which an application for re- 
view of judgment is pending cannot be excluded as a 
matter of right. But, if an application for review 
lias been presented with due diligence, and admitted, 
and there was a reasonable jirospcct that the peti- 
tioner would obtain by tlie review all he could obtain 
by appeal, the Court would be justihed in admitting 
an appeal presented out of time. VASUiijavA v. Chu- 

NiASAMi . I. L. B., 7 Mad., 684 

24. — Time for preferring . — 

Tendency of application for review.— computing 
the period within which an appeal may be preferred, 
the time during which an application for review was 
pending is to ne excluded. In tub mattkb op tub 
PETITION OP Urojbndko Coomab Hoy 

[B. L. R., Sup. VoL, 728 : 7 W, R., 629 

PoBBSH Natu Hoy v. Gofal Kbibto Deb 

[16 W. B., 61 

26, — Date from which time for 

appeal runs where an application for review is 
admitted. — Whether a review order is rightly niade 
upon legal grounds or not, when once made it has the 
effect of reojMjniiig the hearing and of causing the 
judgment passed upon such hearing to be the final 
judgment as regards the parties to that review; 
consequently any such parties* right of appeal against 
the decretal order runs from the time of the final 
order on review, even if the Appellate Court should 
put aside the review matter. liooF Kalkb Kooeb 
V. Doolae Panoby . .20 W. B., 101 

20, — Delay in filing. -^Grounds 

for delay. — Delay in preferring an appeal should be 
explained. Inasmuch as a new statement of the law 
by the High Court is not a sufficient excuse for delay in 
applying for a review of judgment, it is still less an 
excuse for delay in appealing against a judgment. 
MOWBI BBWA V. SOOKENDBANATH ROY 

[2 B. Ii. B.. A. O., 184 ; 10 W. B., 178 

Amba Kasuya V. Gajan Shutab 

[2 B. Ii. Bn Apn 86: U W. B^ 130 

27. Tims for appealing. — Al- 

teration in law. — An appeal will not be allowed after 
the time for appealing has expired, merely because 
a judgnmnt altering the view of the law which pre- 
vailed at the time of the decision of the original suit 
has subsequently been given by the High Court. 
liAEHUB HAIKIE V. MABCHAND LaDHABHAI 

[6 Bonin A. Cn 107 
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28. — — Sufficient cause for admis- 

sion of appeal after time, — Appellate Court. — A cer- 
tain suit was dismissed on the 2fith July 1875, on which 
day the plaintiff applied for a copy of the Court’s 
decree. 8he obtained the copy on the Slst July, and 
on the Slst August, or one day beyond the period 
allowed by law, she presented an appeal to the Ap- 
pellate Court. She not assign in her petition any 
cause for not presenting it within such period, but 
alleged verbally that she had miscalculated the period. 
The Appellate Court recorded that it should excuse 
the delay, and admitted the appeal. Held that there 
was, under the circumstances, no sufficient cause for 
the delay. An Api^ellate Court should not admit an 
appeal ^ter the jwriod of limitation prescribed there- 
for wthout recording its reasons for being satisfied 
that there was sufficient cause for not presenting it 
within such period. Zaibulnissa Bibi v. Kulsuh 
Bibi .... I. L. B.,1A11.,260 

29. ■ Suits under Act X of 

1859. — Civil Procedure Code, 1859, s. 338.' — Act Xof 
1859, s. 161. — Although in computing the period of 
limitation in suits under Act X of 1859 no deduction 
was allowed as in section 14 of Act XIV of 1859, yet 
section IGl of Act X of 1859, read together with 
section 333 of Act Vlll of 1859, gave the Court dis- 
cretion to allow an appeal to be presented after time, 
on the ground that its pendency in a Court that liad 
no jurisdiction was “ sufficient cause for delay.*' 
Moduoosoodun Mojoomdab V. Buojonath Koond 
Chowbhby . . . 6 W. B., Act X, 44 

But see Kalbb Kishobb Paul v. Monbb Ram 
Singh . . . 6 W. B., Act X, 46 

SO. Admission of appeal after 

time. — Discretion of Judge. — It is in the discretion 
of the Judge to consider whether sufficient cause has 
been shown for the non-presentation of an a])peal in 
proper time, owing to delay on the part of the Col- 
lector, to whom the appeal was wrongly preferred in 
the first instance, and the High Court has no author- 
ity to interfere with such exercise of discretion by 
the Judge. Rajcoomab Roy v. Maiiomel Wais 

[7 W.B., 337 

81. Power of Division Court 

to set aside order of single Judge admitting appeal 
after time. — Held that the order admitting an appeal 
after time, made ex parte by a single J udge of the 
High Court sitting to receive applications for the ad- 
mission of appeals, under a rule of the Court made in 
pursuance of 24 and 25 Victoria, Cap. 104, section 13, 
and the Letters Patent of the Court, section 27, w'as 
liable to bo impugned and set aside at the hearing by 
the Division Court before which it was brought for 
hearing, on the ground that the reasons assigned for 
admitting it were erron^us or inadequate. Dubey 
bAHAi V. Gansshi Lal . ^ . L Ij. B., 1 AIL, 34 

82. Appeal filed after time , — 

Order under cl. b, e. 5, of the Limitation Act {IX of 
1871).— An order made ex parte under clause (b), 
section 6, of the Limitation Act of 1871, permitting 
an appeal to be registered although filed ^yondtime. 
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may, on proper cause beinj? shown, be set aside by 
the Court which made it ; but such an order made by 
a District Judge cannot be afterwards cancelled by 
a Subordinate Judge upon the appeal coming on for 
hearing before him. Jhotee Sahoo r. Ombsh 
Chukdbb Sibcab . . I. li. R., 5 Calo., 1 

33^ — Admission of appeal out 

of time, — JEx parte order set aside at hearing, — An 
order made ex parley under section 6 of the Liinita* 
tion Act, 1877, admitting an appeal after the jHiriod 
prescribed therefor, may be set aside on proper cause 
being shown by the Court which made it. Vmr- 
KATBAYUPU e. Naoadu . I. li. B., 9 Mad., 460 

See Moshaullah «. Ahmkdullah 

[I. li. K. 13 Calc., 78 

34 , and s. 14 . — Ground for 

admission of appeal after time. — The circumstances 
contemplated in section 14 of the Limitation Act, 
1877, will ordinarily constitute a sufficient cause in 
the sense of section 5 for not presenting an appeal 
within the i>eriod of limitation. Balvant Sinoh v. 
Gumaki Hah . . . L L. B., 6 All., 591 

36. Rexnew. — Application for 

review. — Sufficient cause for delay. — Pendency of 
second appeal. — Ignorance of effect of judgment . — 
G. obtained a decree against M. in the Court of the 
Subordinate Judge of Ahmedabad for the refund of 
a certain sum of money alleged to liavo been illegally 
levied by B. as inamdar for local fund cess due for 
certain years. In appeal, the District Court on the 
2l8t March 1882 varied the decree, and reduced the 
amount. On second appeal the High Court, on 23rd 
June 1882, dismissed the appeal, on the ground that 
the lower Courts had no jurisdiction, the suit being 
a Small Cause Court suit. The decree of the Dis- 
trict Court cx)n8equently remained in force. In 
July 1882 O. brought a second suit against M. in 
the Small Cause Court at Ahmedabad for moneys 
illegally levied by Jf. in subsecpicnt years. The 
Judge of that Court held that the decree in the for- 
mer suit passed on 21st March 1881 estop{>cd M. 
from disputing O's claim, and that the matter was 
res judicata. M. then procured the proceedings in 
the Small Cause Court to be stayed, and on the 18th 
November 1882 applied to the District Court for a 
review of its decree of 21st March 1881. The Dis- 
trict Judge granted the review on the ground that 
the time lost by M. in the prosecution of the second 
appeal should be excluded from computation, and 
that the subsequent delay was justilied by the fact 
that M. was not nwAre of the effect of the decision in 
the first suit until informed of it by the Judge of the 
Small Cause Court at the hearing of the second suit. 
On appeal to the High Court, — Seld, reversing the 
order of the District Judge, that the circumstances 
did not justify the admission of application for 
review after the expiration of the ninety days allowed 
by the Limitation Act. The pendency of an appeal 
is not a “sufficient cause*’ for not presenting the 
appUcation earlier within the meaning of section 5 
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of the Limitation Act, XV of 1877. GuiiAM HuSBir 
Mahambd r. Musa Miya Hamad Ali 

[I. Ij. B., 8 Bom., 260 

36. — Ground for non-prosecu- 

tion of appeal. — The fact that the plaintiff’s attor- 
ney on lading served with notice of appeal failed to 
notice that a party who had been a defendant in the 
Court Wlow had not been made a respondent in the 
apiieal, coupled with the fact that the application 
mi^e by the plaintiff to make such defendant a party 
resijondent after the period of limitation had expired 
was not made at the earliest oj)portunity ]K)B8ible, is 
not a sufficient ground under section 6 of the Limit- 
ation Act for non-prosecution of the n]))x^al within 
the period allowed. Cobpobation op tub Town of 
Calcutta v. Andbbbon . I. L. B., 10 Calo., 4tf 

37. Mistake of counsel . — De- 

lay. — “ Sufficient cause.” — In a suit between A. and 
B.y heard on the 29th January 1888, a certain con- 
veyance was filed with the plaint, but up to the hear- 
ing this conveyance had been protected from dis- 
covery. B*s counsel had, however, had a copy thereof 
delivered to him at the time B.*s written statement 
was being drawn, and a copy briefed to him at the 
hearing. At the hearing A *8 counsel stated tlmtthe 
effect of the conveyance was to vest the entirety of a 
certain property in A.; this view was accepted by 
B *8 counsel, who did not read the conveyance. The 
only issue in the case was “ who was in possession of 
the property,” and the Court doei<led this issue on 
the 5th February in favour of the plaintiff. On the 
20th February B. brought a suit against A.\jo sot 
aside this conveyance on the ground of fraud. And 
in certain proceedings in this case taken on the 81st 
March, B *8 counsel discovered, as ho alleged for the 
first time, that, under the conveyance, a moiety of a 
seven twenty-fourth share remained in B, On that 
day instructions were given to B.*s counsel to draw 
up a petition of review of the judgment of the 6th 
February. This |)etition, owing to the Easter vaca- 
tion, was not, and could not have been, presented till 
the 9th April. In decidiTig whether B. hod shown 
“ sufficient cause ” within the meaning of section 5 
of the Limitation Act, for not making the applica- 
tion within the time allowed by law, the Court, fol- 
lowing the principles laid down by BoweUy L, J. in 
In re Manchester Economic Building Society, L. B., 
24 Ch. D.y 4SSy in its discretion, held that “sufficient 
cause” had been shown by B. Anderson v. Corpo* 
ration of the Town of Calcutta, 1. L. R., 10 Calc., 
445, distinguished. In the matteb op the peti- 
tion OF Solomon. Gopaul Cuundeb Lahiby 
Solomon . . I. L. B., 11 Calo., 767 

In the same case on api)oal, — Held, on the facts, 
that there was no “ sufficient cause ” for not making 
an application for review within the time limited by 
section 6 of the Limitation Act, 1877. GOFAL 
Chundba Lauibj V . Solomon 

[1. li. B., 13 Cala, 62 

38. Discretion of Court to 

admit appeal after time. — Exercise by Court of the 
discretion given to it by section 5 of the Limitation 
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Act, 1877, by making person a respondent when the 
time for appealing against him had expired. Man> 
lOKTA Moyee ». BonovA Pbosad Mookrejbe 

[I. L. B., e Calc., 865 : 11 C. L. R., 430 

30 ^ A<ppeal in pauper suit , — 

Application for review. — The language of the Limit- 
ation Act precludes any other construction than that 
while a pauper may apply for a review of judgment 
with the same indulgence as to delay in making the 
application as a person who is not a pauper, yet, in 
making his application for leave to ap|K)al, similar 
indulgence is not extended to him. IjAKBUMI v. 
Aeaeta Shanbaga . L L. B., 2 Mad., 280 

4Q, Sufficient cause. — Pover- 

ty.^ Admission of appeal after time. — Poverty is 
not “sufficient cause,” within the meaning of sec- 
tion 6 of the Limitation Act, Act XV of 1877, for 
admitting an appeal after the orduiary period of 
limitation prescribed therefor has expired. Moshaul- 
LAH t;. Ahmebullau . I. L. B., 18 Calo., 78 

41. Discretion of Court . — 

Appeal out of iime^ Admission of. — Section 6 of the 
LimitatioTi Act gives a discretion to a Court tf) admit 
an appeal fil 'd out of time. A. valued his suit at 
B18,tK)0, which was reduced to less than il5,000 by 
the Court of first instance at Rajshahye. A decree, 
dated the 20th December 1883, was given against 
the defendant, who applied for copies on the 3rd of 
February, and the decree was ready on the 7th. The 
defendant was appartmtly under the impression that 
the aptMjal would lie to the High Court ; but on the 
16th of March a letter was despatched by his Cal- 
cutta agent informing him that he was mistaken and 
that the appeal lay to the District J udge. This letter 
reached Rajshahye on the 17th, ami the appeal was 
filed on the 23rd of March. Held that, under the 
circumstances, the Court might admit the appeal in 
the exercise of its discretion under section 6 of the 
Limitation Act. HuEO Chunbeb Roy v. Suena- 
MOYi . . . 1. L. B., 18 Calc., 266 

8.6(1871,8.6). 

See B. 14 . . I. L. B., 8 Bom., 529 

Act IX of 187 Us. 6.— Pules 

for computing limitation. — Though by section 6 of 
the Limitation Act, 1877, nothing in that Act affects 
the period of limitation prescribed by any special or 
local law^ for any suit, appeal, or application, still the 
rules prescribed by that Act for computing the 
period of limitation are applicable to such suit, ap- 
peal, or application. Section 6 of Act IX of 1871 
contrasted with section 6 of Act XV of 1877. Be- 
HAKl LaLL MOOEBBJBE V. MUNGOliABATH MOOKEK- 

JBB . l.Ii.B.,6Calo.,110:4C.L. B.,871 

2 . Act IX of mu •• 6.— Sec- 

tion 6 of Act IX of 1871 and section 6 of Act XV 
of 1877 compared. Golap Chand Nowluckha v . 
KbIseto Ceubdeb Dabs Biswas 

[X. L. B., 5 Calc., 814 
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8. — — Special law of limitation, 

— ^In the absence of a special provision applicable to 
special laws, the general rule that when limitation 
once begins to run it continues to run, and its opera- 
tion is not liable to be suspended either on Sundays, 
holidays, or during the recess of Courts, is applicable. 
Thib Sing n. Vbnkata Ramieb 

[I. L. B., 8 Mad., 92 

4, " Special law of limita- 

tion.— ‘Mad. Peg. IV of 1816, s. 5.^ Village 
Munsif . — Civil jurisdiction.-— ‘Limitation of suits. 
— Section 5 of Regulation IV of 181G, which prohi- 
bits Village Munsif 8 from trying any suit cognisable 
by them, unles (inter alia) the cause of action has 
arisen within twelve years previous to the institution 
of such suit, does not exclude such suits from the 
operation of the Limitation Act, 1877. Eeajabi v. 
Mayan . . . . 1. L. B., 9 Mad., 118 

B. 7 aSTl, B. 7 ; 1869, ss. U, 12). 

See Limitation Act, 1877. 

[I. L. B., 10 Calc., 748 

L Disqualification to sue . — 

No other cause of disqualification than those men- 
tioned in the Limitation Act is adinisHible to save 
limitation. Ram Kishohe Acuabjb Ciiowdhky v . 
Lukmeb Debee Ciiowohbain . W. B., 1864, 290 

2, Voluntary absence after 

attaining majority . — The plaintiff’s voluntary ab- 
sence abroad after attaining majority docs not bar 
the operation of Act XIV of 185t). Venkata 
Subha Pattab v . Gibi Ammal . 2 Mad., 118 

3, Ignorance of accrual of 

cause of action by absence from country. — Ignoranc.e 
of the cause of action having accrued when owing 
to any other cause than the fraud of the defendant, 
— e.g., absence from the country, — does not give the 
plaintiff a longer time for suing. Reaz Alt Khan 
V. Govebnment of India . . 19 W. B., 269 

4. * Absence by reason of trans- 

portation. — During the plaintiff’s absence by reason 
of transportation, the defendant took possession of 
land which previously belongiul to him as a tenant, 
and the landlord allowed the defendant to hold as his 
tenant. He held possession for Inore than twelve 
years. In a suit by the plaintiff on his return to 
turn the defendant out of jmssession, in which the 
landlord was made a defendant, — Held that the suit 
was barred, there being no exception in the Limita- 
tion Act w'ith regard to plaintiffs who arc beyond the 
sea in consequence of transportation. Domun v. 
SUPUNKOOLAH 

[1 B. L. B., S. N., 25 : 10 W. B., 253 

5. Adopted son. — Disability. 

—An adopted son after he attains majority is under 
no leg^l “ disability ” within the meaning of section 
11, Act XIV of 1859, although his title as adopted son 
may be disputed and has not been finally established. 
Muddun Mohun Tbwabbb V. Nanp Kishobe Doss 

[5 W. B., 295 
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He must bring bis suit to set aside illegal acts of 
his adopting mother within three years of his attain- 
ing majority. Kisuen Mouun Kuoond v. Mud- 
DUK Mouun Tewabejs , . .5 W. B., 82 

6 . ' ■■ — - — " Minors, — Laioof the pari t/, 

— The term “ minors ” used in section 12 of Act XIV 
of 1859 must be construed according to the law of 
the party in the case. Habi Mailadaji Josui v, 
Vasudsy Mobesuvab Josui 

[2 Bom., 844 : 2nd Ed., 826 

7. Age of majority, — Minor, 

— For the purposes of the Limitation Act, IX of 187 1, 
no person, whatever his domicile may be, is protected 
from the operation of the Act beyond the age of 18, 
and the three years of grace given by that Act. 
Uainbx V. Nobo Coomab Mooeebjbb 

[6 C. li. B., 643 

8 . Object of section. — The ob- 

ject of the section of the Limitation Act relating to 
disabilities is not to place minors under a special dis- 
ability as compared with majors, but to make a s])ecial 
concession in their favour. liitiSUMBUUK SiBCAU «. 
SOUBUUUUNT Dossbe • . .8 W. B., 21 

Kalbb Dosb Ohattebjeb c, Beuabeb Loll Moo- 

KBUJEE , • . . .2 W. B., 806 

Hubbis Cuundeb Nag v, Abbas Ali 

L6 W. B., 204 

9 . Construction of section , — 

The section merely means tliat no limitation will ap- 
ply to a case in which the jau’son suing was disquali- 
tietl at the time when the cause of action arose, pro- 
vided the suit is brought within tliree years of the 
time of the disqualiiication ceasing. Guz; IIeuauy 
S iNGU V. Wabuun • . W. B., 1864, 302 

10 . Minority. — Effect of stc- 

fion . — The effect of it is to provide a distinct period 
of limitation a])plieable to every ease in which but 
for legal disability the suit would be burred: in 
other words, to add tliree years from the time the 
disability ceases to the jieriod of limitation made ap- 
plicable by the Act to the particular case, Uamanuja 
C uABiYAB V, Venkata vababu Aivangau 

(_4 Mad., 64 

11. Eisahilify of minority . — 

In computing the period of limitation under section 
11, the period of the plaintiff’s legal disability by 
reason of minority cannot be deducted. Viba Pjllai 
V, Mubuqa Muttayan . , , .2 Mad., 840 

12 . Suit by mother and guar- 

dian of minor. — A mother and guardian of a minor 
is entitled to a deduction from the computatioo of 
limitation of the period of the minor’s legal disability. 
Bah Cuunbba Hoy v. Ukbica Dubisia 

[7 W, B,, 101 

18. — Suit by minor through 

guardian. — In a suit 'by a minor through her guar- 
dian for the recovery of property sold more than 
three years before the plaint was tiled, ])lalutiir was 
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held to be entitled to rely on the provisions of section 
11 of Act XIV of 1859, and to be therefore not barred 
by limitation. Bam Guose v, Gbbbdhub Ghosb 

[14 W, E„ 429 

14 . — Effect qf guardianship on 

minor*8 disabilitg — The fact that a minor is for a 
tinn* represented by a guardian does not remove the 
disability of the minor. Ananthabama Attakt v, 
Kabupfanan Kalingabayen 

[I. L. B., 4 Mad., 119 

16. Minor* 8 right to sue . — 2><>- 

ability. — A suit by a guardian on behalf of a minor is 
that of the minor, and is governed by the law of li- 
mitation applicable to the minor. KuoBABUX v, 
Bubbbk Narain Hingii 

[I. I-. B., 7 Calc., 137 ; 8 C. L. B., 300 

SUFPUBOONISA BiBEB V. NOOBUL HOSBRIN 

[17 W. R., 419 

16. Minor's right to sue, — Ap- 

plication by guardian for minor. — Where a minor 
had bemi dispossessed of his share in certain property, 
which liad been sold in execution of a decree, and 
where an application under section 2()8 of Act VIII 
of 1859 to obtain possession of the share was made by 
the then guardian of the minor and disallowed, and 
subsequently, but beyond the jieriod of one year from 
the date of the application, a suit was brought to ob- 
tain possession by another guardian of the infant, 
who bud betsn duly appointed, — Held that such suit 
was not barrcnl by limitation, the right to sue being 
that of the minor, and that it might he exenused by 
any one duly apjiointed on bis behalf during his 
minority, or by the infant himself, within the time 
limited by section 7 of Act XV of 1877, after attain- 
ing his majority. Kiiodabvx v. Bubbrb Nabatn 
SiNGji . I. Ij. B., 7 Calc., 137 : 8 C. L. B., 306 

17. Suits under the ’Rent Act, 

— The provisions of tho section were formerly hold 
to be not up])1icable to suits under the Rent Act. 
Dinonatu Panbay v. Rouhoonath Panbay 

[6 W. B., Act X, 41 

LtJCHMTTN Singh r. Miriah. Luchmun Singh 
V. Kazim Ali Kuan . . 6 W. B., 219 

PooBUN Singh v, Kasueenatu Singh 

[0 W. B., 20 

Sbee Pbrshad V, Rajgooeoo Trkrumbukh- 
NATH Deo . .10 W. B„ 44 

But them is now no distinction in that respect 
between rent suits and other suits. 

18 . — Act XIV of 1859, ss, 11 

and 12. — Civil Procedure Code, 1859, s. 246. — Eis- 
ability of minority. — It was held that the limitation 
of one year, provided by section 240 of Act VIII of 
1859, was subject, in the case of a minor, to be modi- 
fied by sections 11 and 12 of Act XIV of 1859. 
Mahomed Bahadur Khan v. Collector of Bareilly, 13 
U. L. U,, 202, distinguished, ou the ground that it 
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WM decided on an Act of a very special nature. 
PHOOLBAS KOONWTTB V, LALIiA JOQB fiHtT B SaHOT 

[1. L. B., 1 Calc., 226 : 26 1 W. B., 286 
L. B^ 8 I. A., 7 

Hbeo SooNDtrEEB Chowdheain u. Abitedkath 
Rot Chowdhbt • . . 8 W. B., 8 

And the Act of 1877 now expressly applies to 
such cases, as also to cases of execution of decrees to 
which it was held the provisions of the Act of 1859 
did not apply. 

See Rottt RtrMtTN Oopadhta v. Chundeb 
Binodb Oopadhta . 6 W. B^ Mis., 10 

Ohukdeb Coomab Rot t>. Shueut Soondttree 
Dbbia . . . ,6 Vf, Mis., 87 

TABTJOKNATH MOOKEBJBE V, POOENOCHUNDER 

Chattebjkb . . . 8W, R.,187 

Muthooea Dobs v, Shumbhoo Dutt 

[20 W. B., 68 

19, Minority. —Minor inherit- 

ing decree, — Where a decree-holder is under no lepral 
disability to execute his decree, his son only succeeds 
to his right and is bound to execute his decree within 
the time whi' h remained to the original decree-holder. 
Aheuhdikoohab V, Thakooe Panda y 

[1 Ind. Jur., N. S., 81 
4 W. B., Mis., 21 

20, Suit by guardian of minor. 

-^Application hy minor for execution of decree . — 
The guardian and administratrix of her minor sons ob- 
tained a money-decree against the defendants in 
August 1874, and on the 22nd February 1875 ap- 
plied for its execution. The application was struck 
off on the 30th July 1875, as no property belonging 
to the defendants could be found. On tlic 16th of 
June 1881 the guardian died, and one of the sons, on 
the 20th of October 1882, soon after attaining his 
majority, made a fresh application for execution of the 
decree. Held that the fresh application was not time- 
barred, the time from which the period of limitation 
began to run against the applicant being the date on 
which he attained majority. Khodahux v. Budree 
Narain Singh, I. L. B., 7 Calc,, i37, followed. Ja&- 
JIYAN Auibohand V. Hasan Abraham 

[I. li. B., 7 Bom., 178 

21, Execution of decree . — 

Minor plaintiff. — Application for execution hy 
guardian, — A plaintiff, who has obtained a decree 
during his minority, has the option either of apply- 
ing through his guardian to execute the decree dur- 
ing his minority or to wait until the expiration of his 
minority before executing his decree. The applica- 
tion of the guardian is the application of the infant. 
The minor is under disability during the whole period 
of his minority. His disability does not cease be- 
cause he, through his guardian, makes two or more 
applications for execution, however long the interval 
between them, provided they are all inf^e during his 
minority. Mon Mohun Buebeb d. Gunga Soon- 
debt Dabek 

[I. U B., 9 Calo., 181 : 11 C. L. B., 84 
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22. Period of sueceesine minori- 

ties, — In a suit instituted before Act XIV of 1859 
came into operation, the periods of successive minori- 
ties might be deducted in reckoning the term of li- 
mitation. Amibtolal Bose v. Rajonebkant Mit- 
tbb . 16B.I*.B.,10:28W.B.,214 

[L. B., 2 I. A., 118 

28. Act XIV of 1859, ss. 11 

and 12. — Bight of minor to sue hy guardian. — The 
benefit of sections 11 and 12 of Act XIV of 1869 is 
not limited to the period when the disability of minori- 
ty lias ceased, but applies also to the period during 
which the disability continues ; and therefore, during 
the latter penod, it is open to the minor to sue by his 
guardian. Phoolbas Koonwitb v. Lalla Jogb- 
SHUB SaHOT 

[I. Ii. B., 1 Calc., 226 : 26 VT, B., 286 
Xi. B,, 8 1. A., 7 

S. C. in lower Court, Sadabubt Pbeshad Sa- 
Hoo V. Late Ali Khan. Phoolbas Koobb v. 
Lall Jugersub Sahi. Bikbamjit Lall v, 
Phoolbas Kooeb. Ram DhtanJKoonwab v, 
Phoolbas Koobb . . 14 W. B., 889 

See Ram Autab v, Dhfneb Ram 

[IN. W., Ed. 1878,122 

and Baboo Mull v, Chujjoo Mull 

[4N. W.,126 

24. — ** Bepresentative.** — Pur- 
chaser from minor. — Qumre, — Can the term “repre- 
sentative ** in section 11, Act XIV of 1859, be extended 
BO as to include any purchaser from the minor suing 
in his lifetime ? Whatever may have been the effect of 
section 11 of Act XIV of 1859, as to extending the 
privilege given to a minor to his representatives, sec- 
tion 7, the corresponding section of Act IX of 1871, 
limits the privileges to the minor himself and his 
representative after his death ; and therefore a pur- 
cliaser from a minor cannot claim the benefit of that 
section, Mahomed Absad CHowDHRr n. Yakoob 
Allt . . 16 B. Ii, B., 867 : 24 W. B., 181 

26. Suit hy minor on attain- 

ing majority. — Suit to recover money advanced on a 
bond granted by the plaintiffs’ father, on the allegation 
that the money advanced was the plaintiffs’, who 
were minors at the time. In the absence of proof of 
knowledge on the part of the defendant of the be- 
nami character of the father’s position, it was held 
that, whether the money of the loan really belonged 
to the plaintiffs or not, they could only sue as the 
representatives of their father, and that section 11 
prevented them from deriving any advantage from 
their minority in computing the period of limitation. 
Noshkbeam Rot n. Shushbe Bhooshun Rot 

[6 W. B., 169 

Mukootnath n, Jugwui^x Lall 

[8 Agra, 889 

Taeuck Chundbb Sbn v, Doobga Churn Sen 

[20 W. B., 2 

26. Minority, — Disability . — 

Where the father of a minor lent on 
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account a sum of money to the defendant, and died 
without having received back the money, and the 
account was continued with the defendant by the 
mother and guardian of the minor, and the balance 
was struck during the minority of the infant, it was 
held that the cause of action arose at the time such 
balance was struck ; and that, as the cause of action 
accrued to the minor during his disnbility, his repre- 
sentatives could sue to recover the balance at any time 
during the time of disability, and that a claim by the 
minor on attaining his majority, or, if he should die, 
by his representative, would not ^ barred if preferred 
within three years from the cessation of the disability. 
Further, the extension of the period of limitation 
conceded to a minor on account of legal disability is 
not affected by the fact that during his minority he is 
represented by a guardian. Mahipatbav Chab- 
DBABAY 0. NeKBUK ANANDBAV SHET MaBVADI 

[4 Bom., A. C., 199 

27. Suspension of right of suit 

for disahilitg. — Limitation begins to run against a 
mother on her succeeding to a family estate; as the 
heir of her son and under no disability, and cannot bo 
stopped by any subsequent disability under section 
11. A disi^ossession by a stranger to a family of a 
portion of the family estate is only one cause of ac- 
tion to the family arising on the date of dispossession; 
and though, in consequence of the minority of a cer- 
tain member of the family living at the time the 
period of limitation may under the law be enlarged, 
still no new cause of a(;tion accnics to a subsequently 
born son at the date of his birth, so as to enable him 
to postpone again the period of limitation which has 
begun to run against the family. Gobind Coohab 
Chowhdby «. Hubo Chundeb Chowdhrt 

[7 W, R., 184 

28. DisahiJitg of heir. — Cause 

of action. — Under section 11, Act XIV of 1859, the 
subsequent disability of an heir will not save a suit 
instituted after a lapse of twelve years from the date 
of cause of action when such cause of action arose 
during the lifetime of the ancestor. Mohabat Alt 
V. Alii Mahohed Kulal 

[3 B. L. B., Ap., 80 ; 12 W. B., 1 

29. Minority, Omission to sue 

within tnree years after. — The mere fact of a plain- 
tiff not suing within three years of his attaining 
majority will not, in cases where Act XIV of 1859 
allows a general limitation of twelve years, bar his 
suit if brought within twelve years of the time when 
the cause of action accrued. Radhamohun Gowke 
t>. Mohbsh Chusdfb Kotwal . 7 W. R., 3 

®0, — Disahility of heir. — Cause 

of action. — 7’., R., and JV., three of the heirs of one 
M., sued the defendant in 1866 for possession of 
certain property left by H. The defence was that 
the defendant had purchased the property from JS. in 
1861, and had ever since been in possession. The 
lower Court found that the suit was barred as re- 
garded some of the plaintiffs, but that the other two 
plaintiffs, R. and N., had not, at the time the suit 
was brought, exceeded their majority by three years, 
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the time allowed them by section 11, Act XIV of 
1859. Held that, whether limitation would bar E. 
and 2V. depended not on the question whether three 
years from their majority had elapsed or not before 
the institution of the suit, but whether twelve years 
having elapsed from the cause of action in 1867, 
limitation operated as a bar. If H. had, at the time 
of his death, been out of possession for twelve years, 
then R. and N. would not bo entitled to the extra 
three years after attaining their majority ; but if he 
had died within twelve years, then the limitation 
should be calculated from the date of the cause of 
action to the date of his death, and then tliree years 
be allowed to JB. and after they came of age. 
Nub Mohammed e. Thakoob Bibi 

[1 B. L. R., 8. N., 18 

81. Disahility of heir , — Cause 

of action . — A. sued to sot aside a deed of sale of 
certain immoveable ]»roperty, which she claimed as 
the property of her husband. The deed of sale had 
been executed bjr her husbaiuVs mother during her 
husband’s minority. Her husband attained his ma- 
jority more than twelve years after the deed of sale, 
and died about a year afterwards, leaving her. A., a 
minor. A. alleged that she had attained her majori- 
ty within three years of this suit. Held, the suit was 
barred under section 11, Act XIV of 1869. The 
husband could have sued after attaining his majori- 
ty, and the subseiiuent disqualification of the plain- 
tiff A. could not extend the time. Abhata Duboa 
c. Habi Krishna Gopr 

[1 a Ij. B., S. N., 21 : 10 W. R., 285 

32. Suit to set aside aliena^ 

tion of ancestral property. — A suit to set aside alien- 
ation of ancestral projicrty, where a period of twelve 
years from the daU‘ of such alienation had elapsed 
during plaintiff’s minority, may lie brought within 
three years (not twelve) from the time of his attain- 
ing majority. Chowdhbv Zuhoobul Huq v. 
Bagoo Jan • • . .11 W, B„ 632 

Affirmed on review, Bagoo Jan v, CiiowunRY 
Zuhoobul Huq . . . ISW. B.,69 

33. and art. 129. — Cause of 

action.^Minority.—\n n suit by the reversionary 
heirs of one S. to set aside an adoption alleged to 
have Ixien made with the permission of 8., the plain- 
tiffs alleged that 8. died in 1844 ; that the adoption 
took place in 1845; and that they attained their 
majority reHjHJctively on the 2Gth Sejitember 1871, 
and the 20th I)ecemlK;r 1872. Ihe suit was insti- 
tuted on 16th June 1873. Held that the adoption 
having taken pla(*c after the death of 8., the cause of 
action arose; at the date of tlie adoption, as provided 
by art. 129, schedule 11, Aet IX of 1871 ; and that 
the plaintiffs, not liaving been in existence when the 
cause of action arose, were not entitled to the beneftt 
of section 7, Act IX of 1871, so as to enable them to 
sue within three years of attaining their majority. 
SlDDHESSUR DutT «. ShAM ChAND NunDUN 

[16 B. L. R., 9, note : 23 W. B., 285 
See Mbinmoyee Dabea v, Bhoobuhmoybb Da- 
BEA . . I6B.L.B.,1:23 W.B.,42 
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84. ftD-d Wt. 44, — Minority, 

Disability of. — Alienation by guardian of property 
of minor. — Cause of action. — K. if. died in 1844, 
leaving a widow, 0. 21, and a minor son, Q. D, In 
1847 b. T. executed in favour of the defendant a 
mirasi ijara of certain property, but it did not apjiear 
whether slie so acted as guardian or mother of Q. D. 
O, D. died in 1856 before attaining majority, and, 
under an anumati patro executed by K. M. before his 
death, the plaintiff was adopted in 1868. O. T. died 
in 1801. In a suit brought by the plaintiff in 1873 
to set aside the alienation by O. T. in 1847, — Held 
that, if the alienation was made by 0. T. as guardian 
of Q. /!., the suit was not barred, it having been 
brought within three years after the plaintiff attain- 
ed his majority ; if made by her as a Hindu widow, 
the suit was still not barred, the cause of action not 
arising until lujr death, wlien the plaintiff was a 
minor. Prosonna Nath Hot Chowdey v. At- 
ZOLOKZrSBSA BKOnAC 

[I. L. B., 4 Oalo., 623 : 3 C. L. R., 391 

85. Minority. — Hight to sue, 

— Personal exemption. — Assignment by minor,— 
Under section 7 of the Limitation Act, a minor has, 
in respect of a cause of action accruing during his 
minority, a right to sue at any time within three 
years of attaining his majority; but if during his 
minority, or if after attaining his majority and 
within thrw years thereof, sucli jiersou assigns all 
his rights and interests to a third i)arty, who is sui 
juris, the latter cannot claim the exemptions accord- 
ed to the minor by section 7 of the liiinibition Act, 
but is subject to the ordinary law of limitation gov- 
erning suits in which relief of the same nature is 
claimed. Huuiu Kant Suuma Sikcau v. Noiio- 
KifiuouE SuEMA BiswAS. 8 amod Ali V. Mauombd 

[I. L. B., 9 Calc., 663 : 12 C. L. B., 269 

36. Disability of minority . — 

Suit by representative of minor in interest. — Where 
a person wdiose right to sue is limited (say) to twelve 
years, labours under a disability such as is sjiecified in 
Act IX of 1871, section 7, and the disability continues 
up to his deatii, which occurs within those twelve 
years, leaving some (stiy eight) years to run, his re- 
presentative ill interest has only the remainder of the 
period of limitation (i.e., eight years in the case sup- 
posed) within wliieh to bring his suit. The fact of 
the representative being himself a minor does not give 
him any more time, as he can sue through his guar- 
dian or next friend. SooKH Movke CnownnuAiN 
«. iUaauBBKDBO Nakaim Chowhhuy 

[24W.R.,7 

This section does not apply to suits for pre-emp- 
tion. Under the Acts of 1859 and 1871 the case of 
Murtazao. Lalla Nuusinu Suhak . 7W. B,,86 
decided that ss. 11 and 12 of the Act of 1859 did 
not apply to pre-emption suits; and the cases of 
JuNOoo Lall V. Lala Alum Chakd 

[7 W. B., 279 

and Haja Ham v. Banbi . I. L. B., 1 All., 207 
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the former under the Act of 1859 and the latter under 
the Act of 1871, decided that the sections relating to 
the disability of minoriLy in those Acts did apply to 
such suits. 

8. 8 aSTl, 8. 8). 

^ ; Joint Hindu family,— Debt 

due^ to family. — Joint creditors, — The manager of 
a joint Hindu family, of which S. was a minor 
member, lent money on behalf of the family to K. 
The time limited by law for a suit for sueh money 
was three years from the date of the loan. During 
that period there were several members of the family 
who ^re sui juris. After attaining his age of 
majority 5. sued K. for such money, and as the period 
limited by law for such suit had expired, relied on 
the saving provisions of section 8 of the Limitation 
Act, 1877. Held that, although during such pcrioil 
S. was one of several joint creditors who was under a 
disability, yet as more than one member of the family 
could have given a discharge to K. without S.^s con- 
currence, the provisions of section 8 of the Li- 
mitation Act were not applicable, and his suit was 
therefore barred by limitation. SnEJTj Pea sad 
Singh v. Kuwahish Ali . I. L. B., 4 All., 612 

2. Cause of action. Accrual 

of, during minority. — Minor’s right to sue after 
attaining majorilg . — The plaintiff having attained 
majority on the 1 ith March 1882, sued the defend- 
ant, within three years from that date, upon a bond 
obtained in 1872 by his mother and guardian in the 
plaintiff’s name alone. The dcfeuilant contended 
that the plaintiff’ .s brother, who was (*apabie of giving 
a valid discliarge to his debtors, having failed to sue 
witliin ))roper time, the suit was barred. On refer- 
ence to the High Court, — Held that the suit was not 
barred. Tlie plaintiff’s brother not being a party to 
the bond, section 8 of the Limitation Act, XV of 
1877, would not apply. The bond was passed to the 
plaintiff alone, and the right of action accrued to him 
oil the 8th July 1878. Being thou a minor, time did 
not begin to run until he attained his majority. 
Yisknath Hamchandka V . Waman Buaumadev 
[I. L. R., 10 Bom., 241 

8. 9. (1871, 8. 9). 

See 8. 13 . I. Jj, R., 6 Bom., 103 

[I. L. B., 4 All., 630 
1. L. B., 8 Bom., 561 

8. 10 a871, 8. 10 ; 1869, s. 2). 

See Akt. 120 . I. L. R., 10 Bom., 242 

1, Trustee.— Benamidar. — A 

honaini transaction does not create the relation of 
trustee and cestui que trust. A licuamular is not a 
trustee within the meaning section 2, Act XIV of 
1859. Uma Sundari Dasi d. Dwaekanath Roy 

[2 B. L. R., A. C., 284 : 11 W. B., 72 

2. — Trustee, — Mortgagee in pos- 

session , — A mortgagee in jxissession after the mort- 
gage has been satisfied is not a tnistce for the mort- 
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liragor within the meaning of section 2 of Act XIV of 
1859. Lalii Doss v, Jamal Alt 

[B. Xu B., Sup. You 001 : 9 W. R., 187 

S» — ■' Trust, — Master and servant, 

— advanced certain sums of money on different 
occasions to his servant, B., for the purpose of erect- 
ing buildings, &c., for A. In a suit by A. for re- 
covery of the balance, B, raised the defence that the 
suit was barred so far as it related to sums advanced 
more than three years before the suit. Meld that 
the matter was of the nature of a trust, and limitation 
would not apply. Naratan Das t*. Maharaja op 
Bubdwan . 1 B. li. B., S. N., 11: 10 W. B., 174 

4. — Trust ee,~^Mahoinedan lady's 

estats . — In a suit by the purcliaaer of a Mahome^n 
lady’s share in her father’s property against her 
brother, it was held that, as the property while in the 
hands of the brother was in the hands of a trustee, 
and not in adverse possession, limitation could not 
apply. Bachabam Chowdby 9. Mahtab Bbeber 

[W. B., 1864, 377 

6. Trustee. — Depository, — Im- 

moveable property made over to defendant to sell 
and pay to plaintiff.— -Limitation Act, 1859, cl. 15, 
s, 1. — Whore immoveable property was given into 
the possession of the defendant, under an order of a 
revenue oiRcer, which directed the defendant to sc\l 
the crops and, after payment of Government dues, 
to account for the profits to the plaintiff on his 
claiming it, it was held that the defendant was not a 
ilepository, but a trustee of the property. Vital 
Vishvanath Pbabhu V, Kam Chandra Sadashiv 
Kihkibe ... 7 Bom., A. C., 149 

Trustee.. — Possession of pro- 
perty not for person's own use . — Where property 
is vested in a person partly for charitable purposes 
and partly for the benefit of others, and he is bound 
to use it for such purposes and not for his own 
advantage, he is a trustee within the meaning of Act 
XIV of 1859, section 2. Alleh Ahmed v. Nupek- 
21 W. B., 415 

; Trustee. ~--Idol. — In a suit 

by the representatives of a shebait to recover jioshcs- 
sion of property of an idol from the assignees of 
a purchaser, on the ground that the purchaser was a 
mere trustee for the idol, and the defendants had 
notice of this or might have known it by reasonable 
enquiry. Meld that the suit was not one which came 
Within section 2, Act XIV of 1859, as a suit brouglit 
a^inst a trustee. Bbaja Sundabi Debt v. Luchmi 
Kchwabi . . 2 B, L. B, A. C, 165 

5. C. on appeal to the Pri\'y Council, Bbojosoon- 
debt Debia V. Luchmbb Koonwabeb 

ri6 B. L. B., 176 note 

” Persons holding endowed 

property in trust. — ^No limitation applies in the case 
of persons holding endowed property in trust and 
under accountability, but no indulgence should he 
stown to a plaintiff who brings forward claims so 
stale and antiquated that difficulty arises in finding 
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any reliable evidence whereby to decide on their 
validity aud extent. Buzl Rohim o. Lutabut 
Hossbin. Khodbjoonissa Bibbb V, Lutabut 
Hossbin .... W. B., 1864. 171 

9. Suit to establish right to 

beneficial interest in proceeds of dehutier land. — 
suit to establish a right to a beneficial interest in the 
surplus proceeds of debutter land after previding for 
the worship of the idol, where the parties were shobaits, 
was held to lie not a suit between co-trustecs to the 
share claimed, but one which the Law of Limitation 
would apjily. Mouamata Dossbe V. Bindoo Bashi- 
NBB Dosseb . . . 19 W. B„ 86 

10. ■ Specific trust. — Suit to rs- 

fiioee trustee, — In a suit brought for the purpose of 
removing the truBt(*es or managers of certain property 
which was made dehiitter for the honefit of an idol, and 
of establishing the iilaintijrs claim to he appointed 
trustee or manager, it was objected that the suit was 
barred by limitation. Held that the suit was one for 
the purpose of following the property in the hands of 
trustees within the meaning of section 10 of the Li- 
mitation Act, XV of 1877, and therefore limitation 
did not run, Sbbenath Bosb v. Badua Nath Bose 

[12 C. li. B., 379 

11. Suit for possession against 

agent in charge of endowed property, — A suit for 
possession against an agent or dcqnity in charge of 
endow'ed pro^nirty was not barred by limitation ac- 
cording to section 2, Act XIV of 1859. Gholam 
Nfjjupf V, TuoaBoovDUCK Hossbin 

[1 W. B., 126 

12. Trustee . — Constructive 

trust . — Court of Wards taking possession of estate 
under order of Government. — Mad. Beg. V of 
1804. — Mad. Beg. VII of JH08 . — The Government, 
by directing tlie Court of Wanls to Like charge of 
an estate during the minority of the next claimants, 
does not constituL* ilHolf a trustee for the rightful 
owner. Tlie wrongful iiTvasiou or continuance in 
possession of a stranger, wlmther with or without 
knowledge of theintlnuity of his title, will not make 
the wrong-doer a constructive trustee imlcss he has 
lieen admitted into possession by a trustco. Palkonda 
Zamindab (Zemindar op Palkonda) v. Sboar- 
taby of State fob India . I. Xi. B., 5 Mad., 91 

13. Co-sharers. — Trustees , — 

The non-receipt of a share of the profits of an estate 
is no cause of action between sliareholders from which 
limitation runs. Shibo Sundaui Dasi v. Kali 
Chuban Bai . W. B., 1864, 296 

14. Trustee. — Bxpress trustee, 

— Absent co-sharer, — Section 10 of the Limitation 
Act, 1877, has reference to express trustees, and in 
order to make a piTson an cxjiress tmstee within the 
meaning of that section, it must appear cither from 
express words or clearly from the facts that the 
rightful owner has entrusted the property to the 
person alleged to lie a trustee for the discliarge of a 
particular ^obligation. In 1813, 5., being unable to 
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pay the Govern ment revenue due on his land, aban- 
doned liifl village. In 1833, M,, who had paid the 
revenue due by S, and had taken, or obtained from 
the Government, possesaion of S/s land, attested a 
village paper in which it was stated that, if 8. re- 
turned and reimbursed him, he should be entitled to 
his land. Sixty years after 8. abandoned his village, 
jS,, as the representative of 8., sued the representative 
ot' JET. for such land, alleging that it had vested in 
in trust to surrender it to 8. or his heirs on demand. 
As evidence of such trust, A relied on the village 
paper mentioned above, and on the village adminis- 
tration paper of 1862, in which it was stated that 
absent co-sharers might recover their shares on pay- 
ment of the arrears of Government revenue duo by 
them. Meld that such documents did not prove any 
express trust, within the meaning of section 10 of 
the Limitation Act, 1877, and the suit was therefore 
barred by limitation. Daskat u. Daflat 

[I. L. 4 All., 187 

16. Trust. — Absconding oo- 

sharer, — Purchaser from remaining co -sharer. Right 
of, — Where a clause of the wajib-ul-urz of a village 
stated in general terms that absconders from such 
village slio.ild receive back their projwrty on their 
return, and certain persons who absconded from the 
village before the wajib-ul-urz was framed sued to 
enforce such clause against the purchaser of their 
property from the co-sharer who had taken possession 
of it on their absconding, and who was no party to 
the wajib-ul-urz, alleging that their projicrty had 
vested in such co-sharer in trust for them,— ife/rf 
that, assuming the trust to be established, as the pur- 
chaser had purchased in good faith for value and 
without notice of the trust, and was not the repre- 
sentative of such co-slpirer within the meaning of 
section 10 of Act IX of 1871, and had been more 
than twelve years in possession, the suit was barred 
by limitation. PiABEY Lal v, Saliga 

[I. li. B., 2 All., 394 

Kamaz. Singh v. Datum Fatima 

» [I. L. B., 2 AU., 460 

16. — jTrfts^^c. — Executor . — An 

executor, who by the will is mode an express trustee 
for certain puri>OBC8, is, as to the undisposed of residue, 
a trustee within the scoiKi of section 2 of Act XIV of 
1859, for the heir or heirs of the testator. Lallu- 
BHAI Bapubhai V. Manhtjvakbai 

[1. 1j. B., 2 Bom., 888 

17. Suit hy representatives of 

testator against defaulting executor. — Where no 
steps had been taken against the assets of a default- 
ing executor who died in 1836, — Meld that the claim 
of the representatives of the testator was barred by 
limitation, the Court declining to express an opinion 
as to whether, in another form of suit, the claimants 
might not follow their testator’s assets under section 
2. In be Palmee’s Estate . . Cor., 68 

18. — Specific property . — 

eutors.-^T^rustees. — Suit for account, — The firm of 
C,, T., 4’ Acted as agents for the trustees of G. 
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J>. It appeared, from entries in their books, headed 
Account of the Trustees for &, !>,,** that the firm 
had in their hands B12,453 to the credit of the 
trustees in 1848, at which time the firm stopped pay- 
ment. 2>. T., a member of the firm of C., T. 

Co., and W, 8., were the trustees. In the earlier 
accounts the names of D. T. and W. 8. both ap- 
peared ; in the later ones, — namely, from 1842 until 
they were closed in 1848, — at the head of the account 
there was a memorandum written in small letters, 
“D. T., trustee,” but it did not appear that W. 8. 
had ever renounced the trust, or conveyed the trust 
estate to D. T. In 1846 D. T. died, leaving O. and 
T., the surviving partners of the firm, the executors 
of his will. W, 8. survived M, T. In 1867, the 
representative of Q. D. brought a suit for an account 
against O. and T., as the executors of I). T. Meld, 
upon the facts, that there was no proof that any 
8})ecific property, the subject of the trust, had come 
to the hands of &. and T, as executors of D. T., 
and any other claim was barred by section 2, Act 
XIV of 1859. Michael v, Gobdon 

[2 Ind. Jut., N. S., 271 

19. Trust, — Charge of delis 

hy testator, — A charge of debts generally hy a testa- 
tor upon his property, or any part of it, will not affect 
limitation, because it does not at all vary the legal 
liabilities of tbe parties, or make any difference with 
respect to the effect and operation of the statute 
itself. The executors take the estate subject to the 
claims of the creditors, and are in point of law trustees 
for tbe creditors, and such a charge adds nothing to 
their legal liabilities. But the case is different when 
particular property is given upon trust to pay a 
particular debt or debts. In such a case the trustee 
has a new duty — not the ordinary duty of an executor 
to pay debts generally out of projjcrty generally, but 
a duty to apply a particular property to secure a 
particular debt; and there is a trust within the 
meaning of section 10 of the Limitation Act. Anunh 
Mote Dabi v. Gbibh Chundeh Myti 

[L L. B., 7 Calc., 772 ; 9 C. L. B., 327 

20. Suit to recover property 

subject to a trust not carried out, — Section 2 of 
Act XIV of 1859 is applicable to a suit for the 
recovery of property the possession of which had been 
transferred upon trust, and in respect of which there 
had been a disaffirmance of the trust, and a refusal to 
fulfil the conditions of the trust. Soombun Kai v. 
Mahesh Dutt , . . . 4 N. W., 33 

2L — Trustee, — Claim against 

rival trustee . — A claim to vindicate the personal 
right of a trustee to the possession of immoveable 
proj>crty against another person claiming such right 
iu the same character is not governed by section 10 
of the Limitation Act, 1877. Kabimshau v, Nattan 
Bivi . . . / 1. 1*. B., 7 Mad., 417 

22. Express trust. — Suit 

against trustees to charge property with trust , — 

A suit against trustees for the purpose of charging 
certain property with the trusts declared by the 
author of the trust in respect of that j>roperty and for 
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an account, is a suit to follow property, and, as such, 
is not barred by any laps© of time. Hunso Coo- 
ICABISB llOSSBB V, TaBIBI CUUBN UYSAOK 

[L Ii. 8 Calo^ 766 

23. --------------------- Truit for tpecific purpose- 

Implied trusts, — Adverse possession, — The words 
of section 10 of the Limitation Act of 1871 mean 
that when a trust has been created expressly for 
some specific purpose or object, and pro])erty lias 
become vested in a trustee upon such trust (either 
from such person having been originally named as 
trustee, or having become so subsequently by oper- 
ation of law), the person or persons who foi; the time 
being may beneficially inierestod in that trust may 
bring a suit against such trustee to enforce that 
trust at any distance of time without being barred by 
the law of limitation. The language of the section is 
specially framed so as to exclude implied trusts, or 
such trusts as the law would infer merely from the 
existence of particular facts or fiduciary relations. 
Kubbodemoney Dosbbe V. Doobgamonky Dobskb 

[I. Ta, B., 4 Calo., 466 : 3 C. L. B., 816 

S. C. in lower Court . . 2 C. L. B., ng 

24 . and arts. 118, 133, 134. 

— Trust for a specific purpose.** — JPer Gabtu, C. J. 
— The words «in trust for a specific purpose** are 
intended to apply to trusts created for some defined 
or particular purpose or object, as distinguished from 
trusts of a general nature sucli as the law impresses 
uiKin executors and others who hold recognised fidu- 
ciary positions. Per White, J. — The worcls “in 
trust for a specific purpose ** are used in a restrictive 
sense, and limit the cliaracter and nature of the trust 
attaching to the pro})crty which is sought to be 
followed. The phrase is a compendious form of 
expression for trusts of the nature and character 
mentioned in articles 133 and 134 of the Limitation 
^t, — namely, such as attach to jiruperty conveyed in 
t rust, deposited, pawned, or mortgaged. Gbbebhbb 
Cuumhkb Ghose V. Mackintosh 

[L I.. B., 4 Calc., 897 : 4 C. L. B., 183 

26. Trustee and cestui que 

trust . — Will , — Void gift, — Residue, — Gift of in- 
terest. — Share of rents and profits.-— Corpus of 
estate, — A. by his last will and testament gave his 
jiropcrty to trustees, partly in trust for religious 
and other puiq^toses, and partly to pay thereout to 
certain peraons and their heirs for ever certain an- 
nuities, Ixjing fixed iKirtions of the net profits of a 
certain estate called the Hurro estate which amounted 
to K3,150. A. (lied in November 1863. On the llth 
iri August 1879, the heir of one of the annuitants 
instituted a suit claiming a share under the will, and 
asking for a partition of that share. The plaintiff 
alleged, besides, that certain of the trusts and pro- 
visions in the wUl were invalid in law; that, conse- 
quently, a large portion of the testator*8 property 
remained undisposed of at his death, and she claimed 
a share of this residue as one of the heirs of the 
te^Ator. Seld that, under the circumstances, the 
gift of the share of the rents and profits amounted to 
» gift of » .hue in the corpu* of the estate; and 
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that, in respect of that portion of the plaintilFs 
claim, the suit was not barred by limitation. Khe- 
rodemoney Dossee v. Poorgamoneg Dossee, I. L. R., 
4 Cale„456j Qreender Chunder Ohose v. Maohin- 
tosh, I. L. R.y 4 Calc,, 897 ; Anund Moye Pabi v. 
Qrish Chunder Mytif 1. L, R., 7 Calc.^ 772; JBiannox 
Y. Greener y L, R.y 14 J£q., 466; and Sookmoy Chunder 
Pass v. Monohari Possee, 1, L, B., 7 Calo.y 269y 
cited. Where an estate is given by will to trusteaM 
for religious and other purposes, some of which are 
invalid or fail, the heirs of the testator may bo 
barred by limitation from recovering the portion un- 
disposed of, though they might still bring a suit 
against the trustees to coinj^iel them to properly ad- 
minister the trusts which had not failed. HbmaK- 
oiNi Dabi V. Nobin Chand Ghosb 

[I. L. B., 8 CalOs. 788 : U C. L. B., 370 

26. JRxpress trust, — Where 

the property became vested in the defendants for 
specific purposes; and, although it was no longer in 
their hands, the money could be traced to the hands 
of the trustees, and the losses were caused by their 
misconduct and improper deiiling with it, — Reid that 
the suit fell within the section, and that, under the 
provision of section 10 of the Ijimitation Act (XV of 
1877), it was not barred. Tuakbrbey Dbvbaj v. 
lluBBunM Nubbby . I. Ij. B., 8 Bom., 482 

27. and art. 62.— for 

specific purpose. — Money received. — /?. sued his 
father and brother A. for partition of the family 
estate, and obtained a decree by which he was entitled 
to recover, inter aliay one third of a debt due to the 
family. In May 1878 the debtor, having received no 
notice of R*s claim, paid the debt to the father. The 
father died and his estate came into the jiossession of 
A. Reid, in a suit brought by R. in July 1881 
against A. for one thii’d of the debt, that the money 
received by the father was not held in trust for a 
specific purpose within the meaning of section 10 
of the Limitation Act, 1877, and that the suit was 
barred by limitation under article 62 of schedule 
II of the said Act. Auunohala Pillai v. Uaha- 
BAUYA PiLLAi . . I. li. B., 6 Mad., 402 

28. Allegation of holding in 

trust, — By Act XV of 1877, section 10, where pro- 
jierty has become vested in a person in trust for a 
specific purpose, a suit to follow such property in bis 
hands is not baiTcd by lapse of time. Acting under 
Kcgulation V of 1804, the Court of Wards took 
charge of an impartible xemindari, on the death of 
the Komiiidar, leaving minor sous, of whom the eldest 
was afterwards recognised as heir and received pos- 
session on attaining full age. Upon a subsequent ad- 
judicMion of forfeiture against him under Regula- 
tion VII of 1808, the Government obtained possession 
of the /.oinindari. Reid tliat the Government was 
not placed in the position of a person in whom 
property had become vested for a specific purpose, 
and that the above section was not applicable to pre- 
vent the operation of the law of limitation under Act 
XV of 1877, which barred the suit brought by another 
of the sons, alleging title to the zemindari. Vizi- 
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ABAMABAZU V, SSOBBTABT OB STATB BOB IBDU IK 
COUKOIL 

[L L. B., 8 Mad., 526 : L. B., 12 1. A., 120 

28, and arts. 118, 128, and 

145 .— X««n7a/io» of suit relating to •property held 
in tru$t.-^k suit, in order to fall within Act IX of 
1871, section 10, cxceptinjf suits against trustees from 
limitation, must be brought for the purpose of re- 
covering the trust property for the benefit of the 
trust; that section moaning that when trust property 
is used for some purpose other than that of the trust, 
it may be recovered, without any bar of time, from 
the hands of those in whom it has been vested in 
trust. Where the plaintiff sued to enforce his own 
persouHl right to manage an endowment dedicated to 
religious purposes, there being no question whether 
or not the property was being applied to such purposes 
by the manager in possession, the al)ove section was 
held inapplicable. The possession of the defendant 
having l)een adverse for more than twelve y^kra, — Held 
that the suit might fall within article ISd or 145 of 
the second sciiedule of Act IX of 1871, in force when 
the suit was brought. If it fell witliin neither 
of the above, it would be barred under article 118. 
Balwamt Kao tv Tubak Mal . I. L. B., 6 All., 1 

S, C. Balwak . Rao Bishwakt Chandra Chor 
«. PuEAN Mal Chaubb , L. B„ 10 I. A., 90 

80. Trust, — Resulting trust , — 

Suit against trustee for possession of share, and for 
aeeount and recovery of profits, — M. and iJ?. purchased 
certain pro|X}rty jointly in 1805, and had equal inter- 
ests in it till 1808, when M*s interest was reduced to 
one third. S, paid the entire purchase-money in the 
first instance, and incurred expenses in conducting suits 
for possession of the property, and for registration of 
the deed, and ultimately obtained jwssession in 1809 
or 1870, and took the profits from that date. M. did 
not pay any part of the money up to 1870, and it was 
not till 1871 that the whole of his share of it was 
8ubscril)od, and be paid little or nothing towards the 
expenses. Subsequently he sued S. for possession of 
bis share, to have an account taken of the profits, 
and to recover his share of them with future mesne 
profits and costs. Held tliat, under the above cir- 
cumstances, there was a resultiug trust in favour of 
the plaintiff, and the defendant became liable to 
account to him for his share ; but inasmuch as there 
was no express trust, and tlu' property did not In- 
come vested iu trust for a 8])ccific pur|» 08 c within the 
meaning of section 10 of the Limitation Act, and the 
suit was not brought for the pur|K>8c of following 
such trust property in the hands of a trustee, within 
the meaning of the section, such suit w'as not one 
which, under section 10, might not bo barred by any 
length of time. Bulwant Mao Bishwant Chor v. 
Buran Mal Chauhe, L, M., 10 1. A., 90, referred to. 
Mcthammad Habidullah Khak V, Sabdab Husain 
Khak .... I.L.B„7 AU.,26 

81. Constructive trust, — B. and 

Z)., father and son, were jointly entitled to a moiety 
(if certain pro|K'rty, H.'s brother and JT., H*s son, 
being jointly entitled to the other moiety. B, and Z>. 
were trausiH>rt 4 )d for life. Thirty years afterwards 
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(B. having meantime died) D, returned from trans- 
portation, and asserted his right to a moiety against 
a person deriving his title from JC, and K., wlio had 
taken possession of the whole. Held, looking to all 
the circumstances of the case, that H, and K, had 
taken possession subject to a constructive trust in 
favour of B, and D,, and that accordingly D, was 
entitled to assert his right, and no limitation could 
affect it. Dubqa Pbasad v, Asa Bam 

[L L. B., 2 All, 861 

82. and art. 98. — Liability 

of estate of deceased director. — Banker, Who ie a , — 
The plaintiffs’ company went into liquidation early in 
the year 1879, in consequence of losses sustained by 
the failure of Nursey Kessowji & Co., which firm 
hsd been the bankers of the said coiujiany. The said 
firm liad stopped payment on the 2Gth December 
1878, having tlicn iu its hands the sum of R8,80,250- 
14-1, belonging to the company. In this suit the 
official lujuidators of the company sought to recover 
that sum from the defendants, who had been direc- 
1 tors of the company, and a further sum of H2,48,670- 
14-0 as damages sustained by the company through 
the fraud and gross negligence of the defendants in 
permitting Nursey Kessowji, the agent of the com- 
pany, to deal with certain shares for his own pur- 
poses. One of the defendants (No. 3) died after 
the institution of the suit, and his sons were made 
parties. Held, that the estate of the deceased di- 
rector was liable, on the ground that the misfea- 
sance of a director is a breach of trust, and not a 
mere personal default. Held, further, that the claim, 
not being a claim for any sjxjcific property still in the 
hands of the representatives, was not covered by sec- 
tion 10 and article 98 of the second schedule of the 
Limitation Act, and was barred by the lapse of three 
years ; but that as the limitation counted from the 
date of the institution of the suit, and not from the 
date of the amendment of the ])laint, the whole elaita 
survived in this case. New Fleming Spinning and 
Wbavino Company v, Kessowji Naik 

[L L. B., 9 Bom., 873 

33. Creditor's trust fund . — 

Suit for distribution of unclaimed dividends. — Wliero 
a creditor’s trust deed contained no provision for re- 
distribution of unclaimed dividends and a suit was 
brought by the representatives of one of the creditors, 
party to the deed, for the administration and distri- 
bution of funds iu the defendants’ possession allotted 
to other creditors by way of dividends but uiielainied 
by them for forty years ; Semhle,— That as the trust 
sought to Iw established iu favour of the plaintiffs 
would be a resulting trust not expressly declared, sec- 
tion 10 of the Limitation Act, 1877, would not apply. 
Manickavklu Mudali V. Arbuthnot & Co. 

[L li. B., 4 Mad., 404 

SA Suit* by cestui que trust 

against trustee. — Trust. — A. alleged that his father 
B. had, before his death, placed in the hands of C. a 
certain sum of money, and had also transferred to C. 
his landed projierty uixm trust, that C, should, during 
the minority of A., hold the money and manage the 
; property for the benefit of A., and maintain A,, and 
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should, on A.*s attaining his majority, make over to 
him the property and so much of the money as should 
then be unexpended ; and that C. had accepted the 
trust, but, upon A.*m coining of age, had rt'fuscd to 
render any a^'count. accordingly, brought a suit 
for an account. C. pleaded that A, had attaiiu^d his 
majority at a much earlier ]M?riod than he alleged, ami 
that the suit was barred by limitation. A. replied 
that, under section 10 of Act XV of 1877, his suit 
could not be barred by any length of time. Jield 
that section 10 of Act XV of 1877 did not apply to 
such a case, and that A.* 8 suit would be barred if not 
brought within six years from the time when he at- 
tained his majority, and larame entitled to demand 
an account. In India, suits between a ce/iiui que 
ti ust and a trustee for an account are governed solely 
by the Limitation Act (XV of 1877) ; and unless they 
fall within tlio exemption of section 10, are liable to 
become barred by some one or other of the articles in 
the second ScheduU^ of the Act. To claim the benetit 
of section 10, a suit against a trustee must 1 m^ for the 
])ur]K)se of following the trust-property in his hands. 
If the object of the suit is not to recover any property 
in specie, but to have an account of the defendant’s 
stewardship, which means an account of the moneys 
received and disbursed by the defendant, on plaintiff’s 
behalf, and to lie paid any balance which may be 
found due to him upon taking the account, it must 
be brought within six years from the time when the 
jdaintiff had first a right to demand it. Saroda 
Pershad Chattopadhya V. Biiojo Nath Bhutta- 
CHARJEB . I. Ii. B., 6 Calc., 910 : 6 C. Ij. B., 195 

8. 12 a871, 8. 18 ; Act VIII of 

1869, 8. 333). 

See Aet. 177 . I, L. B., 1 A ll., 644 

Computation of period of 

Hmitalion. — Day on which cause of action arisen . — 
tn calculating tlie period of limitation for bringing 
suits provided by Act XIV of 1859, the day on which 
the cause of action arose was to be excluded from the 
computation. Mtjndy Chinna Comaeappa Setti r. 
Hahasamt Setti . . 4 Mad., 409 

Dubbhun Lall Sahoo v, Asmittoonissa 

[19 W. B., 94 

2 . Calculation of period of 

limitation, — In calculating the period of limitation 
for bringing suits, the day on which the cause of 
action arose should be included in the computation ; 
and in excluding from the limitation the jxjriod 
during which a suit was pending, the day on which 
proceedings therein were commenced and the day on 
which they ended should both be counted. Hubbo 
S oOKDEBKB DabEA V. KALLYMOHUN 

[Marsh., 188 : W. B., F. B., 46 : 1 Hay, 301 

3 , Exclusion of day on^tohich 

contract is made or debt is payable. — The date on 
which a contract is made is to be excluded in com- 
pnting the time allowed for its performance. The 
date on which a debt becomes payable is to be ex- 
cluded in calculating the periotl of limitation. 
Lakshuman Sakhauam V. Hanu bik Stbqji 

[6 Bom., A. C., 51 
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4 . Exclusion of day on which 

agreement was made. — In a suit for balanco of an 
account stattnl, the defimdant had given a written 
acknowlcdginont, on 22nd July 18G7, that the sum 
sued for was due from him to the plaintiff. The 
plaint was prcsenteil on 22ud .Inly 1870. Meld, the 
day on winch the acknowledgment was made was to 
he excludetl, and, therefore, the suit was not barred. 
Madan Mohun Das e. Oaur M on tin Sirkab 

[6 B. Ii. B., 293, note 

5 . Suit on bond, — Exclusion of 

date of bond. — The (lay mentioned in a bond for the 
repayment of money as that (ui which the money is 
to be repaid is to bo excluded from the period of com- 
putation under the Limitation Act. The borrower in 
such case has until the last moment of the day men- 
tioned for the payment, and the right to sue accrues 
not on, but from that day. Ex i*autr Palant 
Andy Pillay . 4 Mad., 380 

6 . — Suit on bond. — Exclusion of 

day specified for payment. — Limitation Act, 1S71, 
s. J3 . — In a suit on a bond wluu'e a day is specifted 
for payment, the period of limilation is to he com- 
puted from, and exclusive of, the day so specifted as 
being the day on which the right to sue accrued. 
Kam Cuubn Dey V. iNA Sheik . 24 W. B., 463 

7. Moliday.^Cause of action. 

— Promissory note payable on demand. — ^The plaintiff 
sued on a promissory note payable on demand dated 
Novcmiber 14th, 18G7. He ftlu(l his plaint on Novem- 
ber 14th, 1870, that being the first day on which the 
Court was open after the Durga Puja holidays. The 
13th Nov(»mher was Sunday. Keld^ the day on 
which the m»te was made was to be excluded in com- 
puting the period of limitation, and that, therefore, 
the suit was not barred. Abdul Alt v. Tabaohand 
Guosb . 6 B. Ij. B., 292 

S, C. on appeal. Taeaohand Ghosr v. Abdul 
Ali . 8 B. L. B., 24 : 16 W. B., O. O., 1 

Muhtab V. Kah Dyal . . 3 Agra, 819 

8 . — Civil Procedure Code, 1859, 

248 . — Time for suing. — The day on which judg- 
ment is pronounced is not to b(^ reckoiuul within the 
time allowed for bringing a suit under w^ction 246. 
PSTAMBUE SUAHA t). KUEOONA MoybR DbBKA 

[W. B., 1864, 321 

9 . Civil Procedure Code, 1859, 

8. fHS . — The day on which the order under section 
246 was passed must be excluded in computing the 
year allowecl by that section. Kashernath Shaha 
V. JOHENDEONATH BABOO . . 22 W. B., 68 

10 . — Computation of period of, 

— Civil Procedure Code, 1859, s, 246. — In cumputing 
the time for bringing a suit to sot aside an order 
made under section 246 of the Code of Civil Proce- 
dure, the date upon which the order is signed, and 
not th(! date upon which it is verbally made, should 
l)e considered. Bafu BIN ISHVAE v. Lakshukak 
10 Bom., 19 
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IX - — — — Computation of time , — 

JSaeel/usion of day under t, 20 of the Limitation Act, 
1859, — The day on which the application for execu- 
tion iB made is not to be reckoned in computing? the 
three yetirs alluded to in section 20, Act XIV of 
1859. ViBASAMT Mitdali d. Manomhant Ahmal. 
VbNKATA BaLAKEISHNA ChBTTI V, VlJIAEAatT- 

KADHA Valaji Ebisuna Gopaleb . 4 Mad., 32 

12. Act IX of 1871, e. 13,-- 

Computation of period of Umitation.—ln calculating 
the ))eriod of limitation prescribed in schedule II of 
Act IX of 1871 for applications as well as for suits 
and appeals, the day on which the order or decree 
appealed against was made should be excluded. 
Gujab r. Babvb . X Ij. B., 2 Bom., 673 

Manohabah Kallianoas V, Ratilal Lalshak- 
kab • .6 Bom., A. C., 39 

13. JBxecuiion of deoree , — 

Holiday, — Sunday, — A decree was pass^ oh the 6th 
Septemlier 1865. Application for execution was 
made on 7th September 1868; the 6th September 
1868 was Sunday. Held that the day on which 
tlie application for execution was made was not to be 
excluded from the computation, and that the applica- 
tion must be made within three calendar years from 
the passing of the decree. Khodib Lal v, Biswasu 

ICttwwaHi 

[4 a L. R., A. C.. 131: 13 W. B., 122 

But $ee Bbajabbhabi v, Kamal Hoy 

[1 B. L. B., S.N.,1 

S. C. Bbojo Bbhabbb Sahoy e. Kkwal Ram; 

[10 W. R., 5 

This section does away with the cose of Elias v, 
HAOOOL hlOOSHBB MOOSIIEB 

[1 Ind. Jur., K. 8., 18 : Bourke, 382 

in which it was hold that on the original side delay in 
furnishing office copies of judgments afforded no 
ground for not filing the memorandum of appeal 
within the time prescribed. 

14. — - Time for obtaining copy 

of judgment,— Tho time which intervenes l^twoen 
the putting in stamps and obtaining a copy of the 
deiTee should be excluded from the time proscribed 
fertile presentation of an appeal. Lall Gofalkath 
Saubb Dbo V, Pin>UM Koonwab 

[6W.B.,Mi8.,44 

Gofbekath Roy v, Gopbbnath Chattebjbb 

[6 W. B,, Mis., 108 

16. Deduction of time neeee- 

tary for obtaining copy of decree, — Copy of judg- 
ment, — Appeal, — ^In computing the peri^ of ninety 
days under section 13 of Act IX of 1871 for filing an 
appeal, the appellant is, as a matter of right, entitled 
to deduct the number of days required for taking a 
copy of the decree only. The word “decree ** in that 
section does not include the “judgment.” Under tiie 
circumstances, however, the Court admitted the ap- 
peal although presented after time. HoBiL Pat- 
TUOK V, BiIOWANBBBAM 

[16 K L. R. 278. note : ai W. B. 808 
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16. Deduction of time neoee- 

eary for obtaining copy of decree, — In computing the 
period of limitation prescribed for an appeal by sec- 
tion 13 of Act IX of 1871, the time from wliich the 
period must be taken to run is the date of the decree 
appealed against; and the days which, under that 
section, may be excluded are only the days requisite 
for obtaining a copy of the decree. But if in any 
case it is impossible for the appellant to obtain a copy 
of the decree or to obtain a copy of the judgment in 
time, the Court, if satisfied tliat the ap|)ellant is not 
to blame, may consider that there is sufficient cause 
within the moaning of section 5, clause b of Act IX 
of 1871, and may, on application, admit the appeal 
after the period of limitation prescribed by the Act. 
Jaoabnath Singh e. Shbwbatan Singh 

[15 B. L. B., P. B., 272 : 24 W. B., 105 

17. — ■ Application for copy of 

decree. — Practice. — A suit for possession of land 
having been decided on the 6th January 1881, a copy 
of the judgment was applied for on the 7th January, 
but the paper and fees for the copy were not deposit- 
ed till the following day. The copy was delivered on 
the 31 st January, and an appeal was filed by the 
applicant on the 2nd March. The Court, to which 
the appeal was presented hold that, according to 
the practice of the Court, the fees ought to have been 
paid on the day on which the application was mode, 
and in calculating the period of limitation excluded 
only the period Iwtween the 8th and 31st January, 
and accordingly rejected the appeal as having been 
presented one day late. Held, on appeal to the High 
Court, that the question as to whether the period ex- 
cluded should have begun on the 7th or 8th was a 
matter to bo determined by the practice of the Court. 
Nobin Chundbe Roy v, Bbojbndbo Coomab Roy 

[12 C. I-. R., 541 

13, and art. 161. — Appeal, 

— Time requisite for obtaining a copy of the decree. 
— A plaintiff wishing to appeal from a decision 
passed against him on the original side of the High 
Court, dated 16th August 1883, presented for filing 
his memorandum of appeal to the Registrar on the 
6th September 1883, but by reason of the decree not 
having been signed on that ilatc, no copy of the de- 
cree was presented therewith. The Registrar re- 
fused to accept the appeal. On the 6th September 
the decree was signed, and on the 7tb an office copy 
thereof was obtained by the defendant’s attorney, 
who, on the 8th September, served a copy at the 
office of the plaintiff’s attorney. On the 12th Sep- 
tember, the plaintiff applied for an office copy, which 
he obtained on the 13th, and on the 16th tendered 
such copy and his memorandum of appeal to the 
gistrar. The Registrar refused to accept the appeal, 
unless under an order of Court, it being in his opi- 
nion out of time. On the 6th December 1883 a 
Judge sitting on the original sifie admitteil the 
appeal. The appeal subsequently came on for hear- 
ing, when the defendant contended that the appeal 
was barred, it not having been filed within twenty 
days from the date of the decree. The Conrt held 
that the appeal was so barred. Held, on review, that 
the plaintiff having allowed five days to expire after 
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the decree was signed before applying for a copy, 
and not having filed his appeal, after so obtaining a 
copy, at the earliest opportunity possible, such a de- 
lay being entirely unaccounted for, could not be hold 
to be “ time requisite for obtaining a copy of the de- 
cree,” and that, therefore, the appeal was out of 
time. Bakbt v , Bbouqhton 

[1. li. B., 10 Calc., 652 

19. Exclusion of time necessary 

for obtaining copy of judgment. — Certain accused 
persons were convicted on the 29th February 1884, and 
made their first application for a copy of the judgment 
on the 25th March, tendering stamped paper for such 
copy on the 2Gth and 29th March. The copy was 
prepared on the 30th, and the prisoners, who had 
been admitted to bail on the 5th March, presented 
their appeal on the 7th April 1884, which was reject- 
ed as being out of time. Held that the appeal ought 
to liave been admitted. In thb matter op .Ihabbit 
Singh • . . . 1. Ii. B., 10 Calc., 642 

20. Appeal under cl. 10 of 

the Letters Patent. — In computing the period of 
limitation prescribed for an appeal under clause 10 
of the Letters Patent, the time requisite for obtain- 
ing a copy of the judgment appealed from cannot bo 
deducted, such copy not being required under the 
rules of the Court to be presented with the memoran- 
dum of appeal. Fazal Muhammad v. Phul Kuab 

[I. Ii. B., 2 AU., 192 

2L Time for obtaining copy 

of decree. — In computing the time rocpiired for ob- 
taining a copy of the decree a])pealed against the day 
on which the stamp paper was dejiosited and the day 
on which the copy was supplied must each be count- 
ed Bbbb Chundeb Joobbaj 0 . Mohambd Abqub 
[W. B., 1864, 146 

22. Delay in appealing . — 

Time for obtaining copy of decree. — Clml Procedure 
Code, 1859, s. 333 . — In calculating the ninety days 
allowed for an a])peal by Act VIII of 1859, section 
33.S, the period bijtwecn the date on which judgment 
was pronounced and that on which the decree was 
signed by the Judge was allowed to be deducted, as 
coming within the words, “exclusive of such time as 
may be requisite for obtaining a copy of the decree ” 
in that section. In the mattes of Chowdurt 
Mohendbo Nabain Roy . . 18 W. B., 612 

23. TV’fwe for obtaining copy 

of judgment. — The “ time requisite for obtaining a 
copy of the decree ” appealed against, which, under 
section 12 of the Limitation Act XV of 1877, is to be 
excluded in computing the period of limitation for 
the appeal, is dcterminefl when the copy is rea4\y for 
delivery. Gofal Chundeb Rot Bbojo Behaby 
Mitteb . . . . 9 C. 1j. B., 293 

24. — Appeal presented after 

time. — Time requisite for obtaining copy of decree. 
— Where a decree was passed on the 22nd Septemlier, 
and application for a copy was made not until 29th, 
and then with insufficient folios, and the Court was 
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closed for the vacation from 30th September to 1st 
November, the deficient folios being filed on the day 
it reopened, 2nd November, the copy delivered on the 
Cth, and the appeal filed on the 14th, — Reid that 
the appeal was out of time under section 12 of the 
Limitation Act, the appellant not being entitled to a 
deduction of the time occupied iu ascertaining what 
the requisite number of folios was. GUNOA Bass 
Dsy V. Ramjoy Dby . I. Ij. B., 12 Calo., 80 

26. Exclusion of time between 

delivery of judgment and signing decree. — Time for 
obtaining copy of decree. — Where a suitor is unablo 
to obtain a copy of a deerw^ from which ho desires to 
appeal, by reason of the decree being unsigned, ho is 
entitled under section 12 of the Limitation Act to 
deduct the time between the delivery of the judg- 
ment and that of the signing of the decree in com- 
puting the time taken iu presenting his appeal. 
Bani Mad hub Mitteb «. Matunqini 1)asbi. 
Kali Shunkkb Bass v. Gofal Chundeb Dutt 
[I. L. B., 13 Calo., 104 

26. and art. 164. — Appeal 

by prisoner. — Limitation. — Time necessary to oJ- 
tain copy of judgment, — In <!omimthig the period of 
limitation prcscrilxjd for an ai)i>eali from a sentenco 
of a Criminal Court by article 154 of schedule II 
of the Limitation Act, 1877, the time taken in for- 
warding an applicjvtion by a prisoner for a copy of 
the judgment and in transmitting the same from the 
Court to the jail must bo excluded. Quken-Em- 
FBBSB V, Linoaya . I. L. B., 9 Mad., 268 

27. Computation of limita» 

tion. — Act XIV of 1859, s. 1, cl. 0. — In computing 
the periwl of limitation under clause C, section 1, of 
Act XIV of 1859, the day on which the award was 
passed was to Iw excluded. Rumoneb Hoondkby 
OosBiA r. Funchanun Bose . 4. W. B., 106 

8. 13 a871, 8. 14 ; 1869, 8. 13). 

L Ignorance of defendanft 

residence. — Absence from India. — Ignorance of do- 
fendanFs residence does not fall within any of the 
provisions of the Limitation Act, extending the 
periods of limitation proscribed by that Act. But 
under section 13 plaintiff is entitled to exclude from 
the comimtatiou of th(* ptiriiwls of limitation appli- 
cable to his claims, the time during which the de- 
fendant is absent out of British t<^rriU)ri<<8. The law 
of limitation being a law which bjirs the remedy, and 
docs not destroy the right, if by any of its sections 
indulgence is shown to suitors, the Court will feel 
bound to give full effect to the language in which 
that indulgence is conceded. Mahomed Musbeh- 
ooD-EEN Khan v . Mubebhooddbbn 

[2 M. W., 178 

2. Bnd 8. 9. — Continuous 

running of time. — Exclusion of time of defendants 
absence from British India. — Section 13 of the Li- 
mitation Act, 1877, is not in any way affected or 
qualified by scjction 9 of the same Act. In comput- 
ing, theref<)re, the period of limitation prescribed for 
a suit, the time during wliich the defendant lias 
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been absent from British India should be ezclnded, 
notwithstanding that such period had begun to run 
before the defendant left British India. Narronji 
JShimJi V. Mugniram Chemdaji^ L L, 6 Bom., 
108, dissented from, Bbikb & Co. v. Davib 

[I, L. B., 4 All., 530 

3, Defendant 8 absence from 

British India. — Computation of the period of li- 
mitation. — Adjusted and signed account. — Sections 
9 and 13 of Act XV of 1877 adopt the law of 
limitation in England, and they must be read 
together in computing the period- of limitation. 
Where the statutory period has once begun to run in 
respect of any cause of action, the subsequent ab- 
sence of the defendant from British India will not 
stop it from running. The defendant adjusted and 
signed his account with the plaintiffs in l^inbay on 
the 13th of January 1871, and shortly afterwards 
went lo reside out of British India, in the territories 
of His Highness the !Ni/am. There was no subse- 
quent payment of interest as such, and no payment 
of any part of the principal. Meld that the plain- 
tiffs* suit for tins balance of the account was barred 
by the law of limitation, not having been brought 
within three years t- fter the adjustment. Nabbonji 
Bhimji u. Muq^ibam Chandaji 

[L L. B., 6 Bom., 108 

4^ Defendant’s abwnce from 

Tlu^ plaintiff sued on a bond, dated 20th 
August 1870, payable by monthly instalments, the 
first to he due on 4th Sejiteniher 1870 j the bond 
provided that, if default should he made in one 
inMtalment, the obligor should, if so rcciuired, pay 
the whole amount. The defendant made default 
in tl)« fourth instalment, and no more instalments 
were paid, and no dinuund of payment was made 
until 30th January 1884. 'Ihc suit was brought on 
28th April 1884. The defendant had been absent 
from India for more than two years and three 
months, out of the four years and four months whicli 
had elapsed la*twecn the date of the defendant's 
default, and the date of suit. Heldy dissenting from 
Naronji Bhimn v. Mugniram CAandaJi, I, L. 6 
Bom., lOH, that, even if the cause of action hwl arisen 
on the 4th December 1 879, nevertheless the suit was 
not barred, inasmuch as the period during which Uie 
defendant hod been absent from India was to bo de- 
ducted in computing the period of limitation. Han- 
HANTBAM SADHUBAK PlTY V. BoWLBS 

[I. B. B., 8 Bom., 561 

5, Ahsencs of defendant from 

British India. — Section 13 of the Limitation Act, 
which excludes the time during which a defendant 
has been absent from British India in computing the 
period of limitation for any suit, does not apply to a 
case when, to the knowledge of the plaintiff, the 
defendant, though not residing in British India, is 
repre8enU.‘d by a duly constituted agent and mookh- 
tap. Haubinuton v. Oonesh Roy 

[I. II.B., locale., 440 

3, ^ Ahssnee from British India. 

--^proceedings in execution of decree. — The provi- 


IJMITATION ACT, 1877, a. \B---coniinued. 

sions of section 13 of Act XY of 1877 are not appli- 
cable to proceedings in the execution of a decree. 
Ahsan Khab c. Gabga Bah 

[I. li. B., 3 All., 185 

8. 14 aSTl, 8. 15 ; 1859, b. 14). 

See Limitation Act, 1877. 

[I. L. B., 10 Calc., 748 

See B. 5 . . I. li. B., 5 AIL, 591 

See Abts. 128, 129. 

[I. Ij. B., 5 Bom., 48 

The corresponding section of the Act of 1859 was 
held not to apply to cases under the Rent Act X of 
1859. Roy Rally Pbosonno Skin v. Kisto Nund 
Dunbbb . . W. B., 1864, Act X, 13 

SOUDAMONEB DOSSKE C. POOKNO ChUNDEB RoY 

[W. B., 1864, Act X, US 

Dabeb «. Nukbestjnnissa 

[W. B., 1864, Act X, 116 

Jugqubnath Roy Chowlhby v. Raj Chundbr 

Roy . . . W. B., 1864, Act X, 120 

Ram Sunkub Sanaputty e. Gopaul Kishek 
Deo 1 W. B., 68 

Modhoo Soodun Mojoomdab c. Bbojonath 
Koond Ceowlhby . 6 W. B., Act X, 44 

Nor to its amending Act for the North-West Pro- 
vinces, Act XIV of 1863. Nona c. Diioomun Dabs 

[5 N. W., SO 

It was also held not applicable to section 42 of 
Bombay Act Vll of 1867. Uabi Ramchandba v, 
VisuNu Kbibunaji . .10 Bom., 204 

L and s. 6. — Application 

to special laws. — Bombay District Municipal Act 
(Bom. Act VI of 1S73), s. The general 
provisions of the Limitation Act, 1877, are appli- 
cable to cases for which ixjriods of limitation are 
specially provided by local or special laws. There- 
fore, where a suit was brought in the Court of 
the District Judge of Belgaum on 30th January 
1882 and was subsequently presented on the same 
day in the Court of the Subordinate Judge of 
Belgaum, the High Court hold that the provisions 
of section 14 taken with section 6 of Act XV of 
1877 applied to the case so as to exclude the 
|)criod Iwtween 80th January and 6th February 1882 
in computing the period of three months prescribed 
by the Bombay District Municipal Act (Bombay Act 
Vl of 1878) section 86. Golapchand Nowlukha v. 
Krishto Chunder, I. L. B., 5 Calc., 314 ; Nijabutoola 
V. Wazir AH, I. L. B., 8 Calc., 910; and Khetter 
Mohun Chuckerbuttg v. Dinahe^shy Shaha, I. L. B., 
10 Calc., 265, followed. Mori Bamchandra ▼. 
Vishnu Krishnaji, 10 Bom., 204, distinguished. 
GVBACHABYA V. COLLECTOB OF BAgAVM 

[I. li. B., 8 Bom., 529 

2, — Special limitation under 

Acts other than the Limitation Act. — Suit under Be- 
gistration Act (III of 1877), s. 77. — Section 14of the 
Limitation Act provides for cases in which a plaintiff 
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in perfect ^^ood faith, but under mistake, has insti- 
tuted proceeding's in a Court not having jurisdiction 
in the matter, and is applicable not only to the pro- 
vikiions of the Limitation Act itself, but also to the 
pro\isions of all Acts providing a Bjiecial time for the 
limitaMon of suits. Khbttbb Mohun Cuuoebb- 
BUTTY V. DiNABABBY ShAHA 

[I. L. K., 10 Calc., 266 

The corresponding section of Act XIV of 1859 
and Act X of 1871 was held not to apply to cases of 
execution of decrees. Khkttuonath Dry v. Oos- 
«AiN Dosb Dey . . 1 Ind. Jur., N. S., 49 

[4 W. B., Mis., 18 

Sdeo Nabain V, JOOGUL Kishbn Ham 

[7 W. B., 827 

Krishna Cuktty o. Kami Chbtty . 8 Mad., 99 

Naban apta Aiyan V. Nanna Ammal alias 
Pabvathy Ammal . 8 Mad., 97 

Mahalakshmi Ammal v. Lakshmi Ammal 

[8 Mad., 105 

JiwAN Singh e. Saenam Singh 

[I. li. B., 1 AUL, 97 

Timal Kuabi V. Ablakh Rai 

[I. li. B., 1 AIL, 264 

Dhonbssub Koobb «. Roy Goodbr Sahoy 

[I. li. R., 2 Calc., 888 

WOOMAOHUBN MiTTER V. MoUAMOYA. WoOMA- 
OHUBN Mittbb f. Bkjoy Kisitoue Hoy 

[W. B., 1864, 180 

Banbb Kant Ghosb v. Haban Kisto Ghosb 

[24 W. B.. 405 

Gibidhara Doss Manakji Tauahayi Hibzi 

MoHANDOSS r. StTKANKNl LAKHHMI VkNKAMMA 
Row. CaLAPATAPU KbISTNAYYA V. liAKSIlMI 

Vbneamma Row .5 Mad., 93 

Contra^ Promothonath Roy Bahaooor e. Wat- 
son & Co. .... 24 W. B., 803 

But section 14 of Act XV of 1877 now expressly 
apjilies to applications of any sort. 

3, Deduction of time occu- 

pied by former suit under old law of limitation . — 
The plaintiff instituted a suit under the old law 
(Bengal Regulation III of 1793), and was non-suited 
on appeal, because the plaint was defective in not 
stating the boundaries of the land claimed. While 
the appeal was pending. Act XIV of 1869 came into 
operation. He instituted a fresh suit, and claimed to 
deduct the time occupied in prosecuting the former 
suit and appeal under the provisions of Act XIV of 
1859, section 14. Meld (by the majority of the Court), 
that the plaintiff was non-suited owing to hi4^ negli- 
gence, and the time sought to be deducted from the 
period of limitation could not be allowed. Der Loch 
and Pundit, JJ. — Under the circumstances the time 
should be deducted in computing the period of limit- 
ation. Chundee Madbub Chuckurbutty n. Ram 
Coomab Chowduby . B. Ii. B., 8up. Vol., 558 

[6 W. B., 184 
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The former proceeding must have been taken by 
the plaintiff or some one througli whom he claims 
(see the definition of ** plaintiff ** in section 8 of the 
Act) and this was the same under the former Acts. 
Babodaeant Roy e. Sooemoy Mooebbjbb 

[1 W. B., 29 

Mobbis V. Sahbamubthi Rayan . 6 Mad., 122 

4. — Suit bond fide brought in 

Court without jurisdiction. — The time for which 
suits may have Ixicn pcuiding in C/Ourts which had not 
jurisdiction should l)e deducted in computing the 
))eriod of limitation if the .Tudge should iiiul that the 
suits were prosecuted bond Jide and with due diH- 
gonco. Nobo Coombk Chucebbbutty ». Koylas- 
CHUNDER Baboobn . . .17 W. B., 518 

5. Deduction of time former 

suit was being prosecuted . — Tlie plaintiffs sued the 
son of a deceased debtor without ascertaining 
whether or not be was of age, find then, when the 
])Uunt was returmsi to them, they sued the minor's 
mother, also without ascertaining whetljer she was 
legally constituted guardian of the minor. The 
lower Courts determined the suit, but the High 
Court was unable to support tlndr decrees in conse- 
quence of the defect, which came to light in special 
appeal. The plaintiffs having brought a second suit, 
it was held that, in computing the ]>eriod of limita- 
tion, they were not entitled, under the provisions of 
section 15 of Act IX of 1871| to an exclusion of tho 
time occupied by them in prosecuting the first suit. 
The Court doubted whether, assuming tho case fell 
under the provisions of tho s(>ction, the plaintiffs 
could be said, under the circumslanees, to have prose- 
cuted the first suit with due diligence and in good 
faith. Bahal Singh v. Gauki . 7 N. W.,284 

0, JSxecuiion of decree. — At- 

tachment of decree. — Held that, in calculating tho 
period of three years from the date when effectual 
proceedings had last l>eeri taken to keep alive a 
decree, the |>eri(Ml during which the decree hod re- 
mained under attachment in execution of a decree 
against the judgment-creditor should l»o deducted, 
the decree- liolder having been prevented from exer- 
cising due diligence. Cuandi Huahad Nandi v. 
Raquunatu Duab . . 3 B. L. B., Ap., 52 

7. Ineffectual appeal pro- 

ceedings. — When a person apfwaled from an award 
of a Collector under Act XI 11 of 1848, which appeal 
was struck off for default of prosecution, and he 
then sued to set aside the award, — Meld that the 
proceeding had not been prosecuted with due dili- 
gence and that limitation coinmenctjd to run from the 
date of the award, and not from the date of the order 
in the ineffectual ap()eal proceedings. Gholam Dub- 
BSSH CuOWDHBY V. SUAM KiSHOBB BOY 

[W. B., 1664. 878 

8. Hue diligenee.<—-li'on-pro- 

duction of Collector^ e certificate.^The plaintiff 
brought in 187G a suit against the defendant in 
respect of the same cause of action as the present 
suit. In that suit a certifioate of the Collector under 
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leetion 6 of the Pensiona Act (XXIII of 1871) 
which was necoasary to give jurisdiction to the Court 
not having been obtained, the claim waa rejected on 
that ground. Held, in the aubacquent suit, that the 
non-production of the Collector’s certificate does not 
necessarily constitute such a want of due diligence 
on the plaintiff’s part as to disentitle him to the 
deduction of time allowed by section 14 of the 
Limitation Act XV of 1877. Pftali Mkheti «. 
Tuua . . , L Lu B., 3 Bom., 223 

9, Court haninff no juriedie- 

iion. — A deduction of the time a former suit was 
ponding from the period of limitation can only be 
claimed under section 14, when the Court before 
whom the former suit was brought had no jurisdic- 
tion and where there haa been no adjudication. 
KUND DOOLAL SlBOAB V. DWABKAVATH HiSWAS 

[2 W. R., 9 

Kalke Chundbb Chowdhbt «. Rttttrn Gopal 
Bbadoobeb . .2 W. R., Mis., 1 

10. Deduction of time former 

nuit wae pending. — Inetitation of fresh suit hefore 
former is disposed of. — ^The period during which a 
suit is ponding in a Court not having jurisdiction is 
to bo oxclndfMi froi., the period of limitation provided 
by Act XIV of 1869, and the fact that the second 
suit, in liar of which the Act is pleaded, was instituted 
before the Court not liaving jurisdiction disposed of 
the first suit, is immaterial. MoBBia e. Sapamtheb- 
THA PiLLAY 6 Mad., 46 

IX, - Deduction of time pro- 

eeedings are prosecuted in Court the order of which 
is afterwards set aside, — A period, during which a 
party to a suit is engaged in prosecuting a claim for 
wasilat, counts towards limitation if the Court in 
which the claim is prosecuted has jurisdiction to ad- 
judicate uiKin it though its order was reversed as 
being one which it was beyond the power of tlie 
Court to give. Pbrladh Sbin v. Qunnbss Lall 
Tbwabt .... 25 W. R., 640 

12. - Deduction of time claim 

was being prosecuted in another Court. — To meet a 
plea of limitation a judgment-debtor was hold entitled 
to a deduction of the time occupied by him in prose- 
cuting his claim in the Civil Court according to the 
directions of the Collector. Chxtndbb Rot v, Isbbb 
I’BBSHAD NABAIK SINGH BAHADOOB 

[23 W.R., 274 

18. Deduction of time suit was 

being prosecuted in another Court, — L. and JR., the 
holders of a putni estate, granted in 1856 a dur-putiii 
Icuise to S. at an annual rent, the lease stipulating 
tliat 5. should have full power of sale and gift, but 
should not sublet without the putnidar’s consent. 
The lease contained no stipulation for the registration 
of any vendee or donee. In 1860 S. sold the dur-putni 
lease to K„ the deed of sale, which was duly regis- 
tered, providing for mutation of names in the putni- 
dar’s books. No such mutation was ever effected by 
jCJ, who was never recognised as their tenant by 
Xw and A., the rent of the dur-putni being paid in the 


LIMITATION ACT, 1877, a. Vk^coniinued, 

name of 8. In 1864, the rent due from the putnidars 
being in arrear, the zemindar proceeded to sell the 
putni under Regulation VIII of 1819. Thereupon JT., 
in order to protwt his under-tenure, deposited in the 
Collectorate on 17th November 1864 a sum of money 
on which the sale was stayed. K, being then in 
arrear in the payment of his dur-putni rent, claimed 
to set off the amount deposited in the Collectorate 
against the rent duo to L, and S, This L, and JR. re- 
fused to allow, and they brought a suit in the Collect- 
or’s Court against 8, and his sureties to recover the 
arrears of rent. In that suit K, intervened claiming 
the benefit of the set-off, to which, however, the 
High Court on 26th June 1866 on apiieal, held that 
he was not entitled, the deposit being merely a 
voluntary payment by K, On 30th October 1867, 
K, brought a regular suit against and L. and R, 
to recover the amount of the deposit, and obtained a 
decree, but the decision was reversed on appeal, and 
the suit dismissed for want of jurisdiction. On 6th 
Juno 1869 K. filed his plaint in the proper Court. 
Rsld that wliotlier the period of three years un<ler 
section 1, clause Oof Act XIV of 1859, or of six years 
as provided by clause 16, section 1 of that Act, be the 
limitation applicable to such a suit, the suit waa 
not barred, inasmuch as K, was entitled to deduct 
the time during which he was bond fide prosecuting 
with due diligence a suit for the same purjiose in 
a Court not liaving jurisdiction. LtrOKHiBABAiN 
Mittbb V. Krttbo Pal Singh Roy 

[13 B. Jj. F. C., 146: 20 W. R„ 880 
24 W. R., 407, note 

Affirming decision of lower Court in Khbttbb 
Paul Singh v, Luokhbb Narain Mittbb 

[16 W. B., 126 

14, ■■ ■ — Deduction of time suit was 

being prosecuted in another Court . — A suit for arrears 
of rout was brought by the plaintiff in the Revenue 
Court, but it was hold that there being no actual 
contract between the plaintiff and defendant, and the 
defendant’s liability arising out of equitable consider- 
ations with which the Collector’s Court could not 
deal, that Court had no jurisdiction to decide it. In a 
subsequent suit in the Civil Court, — Held, the plaintiff 
was, under section 14, Act XIV of 1859, entitled to a 
deduction of the time he was prosecuting his claim in 
the Revenue Court. Pbosonnoooomab Pal Chow- 
DURY V, Mudoun Mohun Pal Chowdhey 

[11 K Ii. R., Ap., 31, note 

16. Deduction of time suit was 

being prosecuted in another Court. — V\’’hcre a part- 
proprietor of a talook, who was also co-sharer in 
a fractional portion thereof, brought suits in the 
Revenue Courts against his co-talookdars for arrears 
of rent without allowing any deduction on account of 
his share, which suits were dismissed for want of jur- 
isdiction, — Held, in a subsequent suft in the Civil Court 
for the rent for the same period, that the plaintiff 
was entitled, under section 14, Act XIV of 1869, to 
a deduction of the time during which he was pro- 
secuting his suit in the Revenue Court. Gobinbo 
C ooMAB Chowohry V. Manson 

[16 B. L. R., 56 : 23 W. R., 152 
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10 ^ — DetiucHon of time euit loan 

being prosecuted in another Cowr^.— The plaintiff sued 
under Act X of 1859 in the Revenue Court to recover 
her share of certain arrears of rent due from the 
defendants on a kabuliat executed by them in favour 
of the plaintiff’s mother, but her suit, on the objec- 
tion by the defendants that her co-sharer was not 
a party, was dismissed by the Collector, and his deci- 
sion was uphold by the Hij^h Court on appeal on 
3rd July 1861. The plaintiff then brought a fresh 
suit under Act X of 1859, making her exj-sharor 
a party defendant, but the suit was again dismissed, 
and the dismissal upheld by the High Court on 14th 
April 1870, on the ground that the plaintiff’s share 
was not her own, and therefore the Collector’s Court 
hod no jurisdiction to determine any question of 
right as between her and her co-sharer. In a suit 
brought in the Civil Court on 31st May 1870 for a 
moiety of the rents from 1804 to 18G9, — ITeld^ it was 
not a suit for an arrear of rent as that term is defined 
in section 21, Bengal Act VIII of 1869, and section 
29 of that Act would not apply. The limitation ap- 
jdicablc was tliat provided by Act XIV of 1859, under 
section 14 of which Act the plaintiff was entitled 
to deduct the time during which she was bond fide 
lirosecuting her claim in the Revenue Courts. Haeis 
Chandka Dutt ». Jagadamba Dasi 

[8 B. Ii. B., 190, note : 16 W. B., 61 

17. Bedueiion of time plaivdiff 

was prosecuting another suit, — Plaintiff as payee of 
an order drawn by defendant at Ahmedabod, where 
he (defendant) resided, on a firm at Bankok in Siam, 
and dishonoured on presentation, sued defendant and 
an agent of the Bankok firm who resided at Surat in 
the Subordinate Judge’s Court at Surat. Permission 
to proceed with the suit against the dofentlant (the 
drawer) having been refused by the High Court, 
plaintiff withdrew his plaint and filed his suit in the 
Court at Ahinedabad against the drawer alone. The 
Subordinate Judge rejected the claim as barred by 
limitation. Held, by the High Court in appeal, that, 
under section 15 of the Limitation Act (No. IX of 
1871), a deduction might properly be made of the 
time during which the suit was pending in the 
Court at Surat, and that the deduction on this ac- 
count was to run from the filing of the plaint to the 
final refusal of the High Court to allow the suit to 
proceed at Surat against the drawer (defendant). 
SuBTH Kahandab Nabandas V. Dahiabilai 

[1. B., 3 Bom., 182 

13, Summary decree, — Calcu- 

lation of period of limitation, — A plaintiff is not 
bound to sue to enforce a summary decree against the 
immoveable property of the defendant pending a re- 
gular suit brought by the defendant in the Civil 
Court to sot aside the summai^ decree. Limitation 
will count, not from the date of the summary decree, 
but from the date at whi<;h the suit brought in the 
nature of an appeal to set aside that decree is deter- 
mined. Gtan Chuwdba Roy Chowohby o. Kalrr 
Chfbn Roy Chowdhry . 7 W. B., 48 

19. ' — ^ ■■■ Deduction from -period of 

limitation of time during which former suit was 
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pending. — Application for execution of decrees.-^ 
In computing the period of limitation, for a suit to 
set aside a summary order, the time during which 
the judgment-creditor was prosecuting another suit 
to obtain a i*ovor8al of the order dismissing his appli- 
cation for exei'ution of decree and for attachment of 
the property of the judgmeut-dobtor cannot be de- 
ducted. Krishna Chbtty v. Rami Chbtty 

[8MadU99 

20. " Computation of period of 

limitation. — Exclusion of time while prosecuting 
suit in Court without jurisdiction, — On the 26th 
August 1878 R, and B, joined in instituting a suit in 
the Court of the Subordinatti Judge, the i>eriod of 
limitation of which expired on the 2l9t Soptoinbor 
1878. This suit was transferred to the District 
Court, which, on the 16th S(jptonilK3r 1878, returned 
the plaint to the plaintiffs on the groutul that they 
should liave suotl separately. On the 23rd Septem- 
l)or 1878 5. prcsenttul a fresh plaint to the District 
Court, which, on the 1st Octolwr 1878, made an 
order rejecting it, on tlui ground that ho should have 
instituted the suit in the Court of the Subordinate 
Judge. R. app<ialed from this order to the High 
Court, which affirmed it on the 28th January 1879, 
but observed that the plaint should be returned to R, 
On the 10th April 1879 R*s. plaint was returned to 
him, and on the same day he prosontcHl it to the 
Subordinate Judge. Reid that, in computing the 
period of limitation, R, could not claim to exclude 
any other period than from the 28rd September 
1878 to the 10th April 1879, for from the 26th Au- 
gust 1878 to the IGth SeptornlKjr 1878 he was pro- 
secuting his suit in a Court which had jurisdiction, 
and the inability of that Court to entertain it did not 
arise from defect of jurisdiction or any cause of the 
like nature, but from misjoinder of plaintiffs — a de- 
fect for which ho must be held responsible; and from 
the 16th to the 23rd Sept«iinber he was not prose- 
cuting his suit in any Court, and could not claim to 
have that period excluded. Ram Sfhhao Das w. Go- 
bind Prasad . 1. Ii. B., 2 All., 622 

21. Deduction of time suit 

wan being prosecuted in another Court. — Where A. 
brought a suit in tlie Munsif’s Court, and it was 
found that tlui suit had been improj)erly valued, and 
that the Munsif had no jurisdiction tx) try it, and the 
Munsif returned the plaint in order that the suit 
might he brought in the proper Court, — Held that A. 
was entitled to deduct from the period of limitation 
the time during which lie had prosecuted his suit in 
the Miinsif’g Court, and under section 14, Act XIV 
of 18.59, his suit was not barred. CllANDl Dasi v, 
Janaeibak . . 1 B. Ii. B., 8. N, 12. 

Contra, Sham Kant Banebjes r. Gopal Lal 
Taoobr .... 1 W. B., 828 

22 . ■ ■ Deduction of time suit 

was in wrong Court through being oeer-valued.-^-K 
snit was instituted in the Court of the Subordinate 
Judge, who, after seven months, returned the plaint 
to be filed in the Munsif’s Court, on the ground that 
the suit had been over-valued. There was nothing to 
show want of bonafides in the pliunUff’s instituting 
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the suit in the Court of the Subordinate Judge. 
Held that, in computing the period of limitation 
pregcribed for the suit, the time during which the 
plaint was on the file of the Subordinate Judge's 
Court must be deducted* Obhot Chitbn Nu»di v. 
Kbitauthamoti Dobseb . L li. 7 Calo., 284 

23 ^ Deduction of time occu- 

pied hy former euit, — OmUsion to obtain registered 
certificate . — “ Cause of like nature .** — At a Court 
sale held on the 16th November 1871, in execution 
of a decree, the plaintiff's deceased husband purchased 
a house, but neglected to register his sale certificate. 
In attempting to recover possession he was obstructed 
by the (lefendant, who claimed the property as her 
own. Summary proceedings under section 269 of 
Act VI II of 1859 were thereupon instituted against 
the defendant, aud the defendant's claim was upheld 
by an order passed on the 7th November 1872. In 
the meantime the plaintiff's husband having died, 
plaintiff filed, on the 81 st March 1878, a regular 
suit to establish her title. On the 8th July 1873 
she obtained a second certificate, and registered it. 
The Court of first instance awarded her claim, but 
on appeal by the defendant the lower Appellate 
Court reversed 1 hat decree, on the ground that, at 
the institution oi the suit, plaintiff h^ not a regis- 
tered c<‘rtificate of sale. 'I'hat decree was confirmed 
on the 17th November 1879, on second appeal, by 
the High Court, On the SUth April 1880 plaintiff 
brought this suit on the strength of her registered 
certificate. The Court of first instance allowed her 
claim. The defendant appealed, an<l the lower Ap- 
pellate Court held her suit not maintainable. On 
ap|)eal by plaintiff to the High Court, — Ueld^ the 
suit was barred. 'Phe plaintiff was not entitled to a 
deduction of the time during which she was unsuc- 
cessfully pi-osecuting the former suit, inasmuch as 
her inability to produce a registered certificate was 
not a “ cause of a like nature," to want of jurisdic- 
tion within section 14 of Act XV' of 1877. Bai 
Jahna V. Bai Iouha . I. Lu B., 10 Bom.» 604 

24. “ jprosecuiing .** — ** Good 

faith ** — “ Other cause of a like nature,** — Limita- 
tion Act^ Construction q/*.— In October 1881 an 
account was struck between K. and Jf., and a sum 
of 111,457 was agreed between them to be the correct 
l>alance then duo by the latter to the former. Of 
this amount a sum of 11885 was paid. In March 
1886 K. sued M. for the balance of R600 then due 
on the account stated. The plaintiff claimed the 
benefit of section 14 of the Limitation Act (XV of 
1877) as suspending the running of limitation during 
the pendency of a former suit which ho had prose- 
cuted against the defendant in 1884 and 1886, and 
which had been dismissed on the merits. That was 
a suit for the redemption of certain xemindari pro- 
perty on which the defendant hold a mortgage, and 
the plaintiff claimed in that suit that the amount of 
the balance due by the defendant on the account 
stated should be d^ucted from the mortgage-money 
under an oral agreement entered into by the parties 
in October 1881. Held that the plaintiff could not 
be said to have formerly prosecuted bis remedy in 
respect of the items now claimed in a Court, wldch. 
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for want of jurisdiction or other cause of a like 
nature, was nnable to entertain it ; that the provi- 
sions of section 14 of the Limitatian Act therefore 
were^ not applicable ; and that the suit was barred 
by limitation. Her Stbaioht, Qff*g. C, J. — The 
former suit was not founded upon the same cause of 
action as fhe present, inasmuch as it was founded 
upon the alleged oral agreement and not upon the 
account stated. Per Maiimood, J. — The Courts of 
British India in applying Acts of Limitation are not 
bound by the rule established by a Imlance of authori- 
ty in England, that statutes of this description must 
l^ construed strictly. On the contrary, such Acts, 
where their language is ambigtious or indistinct, 
should receive a liltcral interpretation, and be treated 
as ** statutes of rc]K)se " and not ns of a ])enal charac- 
ter or as imjjosing burdens. Roddam r. Morley^ 26 
L. J. Ch.,4S8 ; AH Saib v. Sanyairaz Peddabaliyra 
Simhula, 3 Mad,, 5 ; Hmpress v. Kola Lalang^ I. L. 
R.. 8 Calc.^ 214 ; Beil v. Morrison, 7 Peters ( U. S.) 
860 ; Keramut H ossein v. Gulab Kuonwar 3 W. R., 
101 ; and Muhummud Rahadoor Khan v. Collector of 
Bareilly, L. R., 1 J. A., 167, referred to. Makoct 
V. Lal Kanduai Lal . 1. li. B., S AIL, 475 

25. Prosecution of appeal 

bona fide. — The time during which a plaintiff prose- 
cutes an appeal bona fide and w ith due diligence, as 
well as that during which he prosecutes his case in 
the Court of first instance, must be deducted in com- 
puting the period of limitation. Suumbhoonath 
Biswab v. Kisto Dhun vSihcab 

[6 W. B., S. O. C. Bef., 8 

26. Deduction of period 

appeal was pending. — Where a suit is brought and 
dismissed for want of jurisdiction, and an a)>peal is 
preferred in which the first decree is affirmed, if a 
suit he afterwards brought in the right Court., the 
period which olapsed l)etw'een the decision of the first 
Court and the disposal of tlie appeal should he. ex- 
cluded in computing the period of limitation pre- 
scribed by Act XIV of 1859. Raj Kisto Hoy v. 
Bebb Chctedeb Joobbaj . . 6 W. B., 308 

27. Deduction of time suit 

was pending in wrong Court. — Where a suit, prose- 
cuted bond fide and with duo diligence, was dismissed 
in appeal for want of jurisdiction in the Court of 
first instance, and a second suit was afterwards 
brought in a riglit Court, — Held that, in computing 
under section 14 of Act XIV of 1859, the period of 
limitation of the suit, the time betw een the decree of 
the Court of first instance and the institution of the 
ap|)cal should l»e excluded. Ajoodhya Pekshad v. 
Bibhbshitb Sahai . . . 6 N. W., 141 

28. Deduction of time. — Pro- 

secution of suit in another Court, — A bond- suit was 
filed in a Munsif’s Court on th^ day on which the 
Court reopened after the Dusserah vacation, during 
which the jicriod of limitation expired as regards the 
payment of the bond-debt. The Munsif decreed the 
suit; but the Subordinate Judge in appeal found 
that the Munsif had no jurisdiction, and ordered him 
to return the plaint. This was done and the plaint 
was filed in the Small Cause Court on the same day. 
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The defendants pleaded limitation. Held that, under 
Act IX of 1871, section 15, the plaintiff was entitled 
to exclude the time during^ which he had been prose- 
cuting the suit in the regular Court up to the date 
of the lower Appellate Court's judgment, but not the 
time during which he waited to get the plaint back. 
Abhata Chubn Chuoke&butty V. Qottb Mouvn 
Dutt 2A W. B., 26 

29. Suit not against same 

defendants. —A former suit brought, not against the 
same defendants but only against one of them, did 
not fall within section 14, Act XIV of 1859; conse- 
quently the time of its j>endency could not be deducted 
in computing limitation in a subsequent suit. NiL- 
MADUUB SUUNOKAB t>. KbIBTO DosS SUBNOKAB 

[6 W. B., 281 

30. Deduction of time suit 

was being prosecuted in another Court. — The ques- 
tion whether the plaintiff is entitled, in computing 
the period of limitation, to deduct the time occupied 
in prosecuting a former suit, depends in the first 
place upon the question whether the former suit was 
brought u])on the same cause of action as the new 
suit. Where the plaintiff brought two suits, one 
against one branch of the family and the other 
against another branch, to recover a share of that 
portion of the property which was in the possession 
of each, and these suits were rejected on the gropiid 
of their having been improperly brought, it was held 
that in bringing a consolidated suit against all 
sharers for a gtmeral partition the plaintiff was not 
entitled to deduct the time occupied in prosecuting 
his former suits. Joitabam Bkouab v. Bat Gaitoa 

[8 Bom., A. C., 228 

31. Deduction' of time suit is 

being prosecuted in Court without jurisdiction . — 
Under a decree made in a suit brought by A. against 
B.y A. obtained laissession of certiiin property. The 
decree was reversed on appeal, but no order was mmle 
by the Appellate Court with regard to mesne profits. 
After sucii reversal, B. applied to and obtained an 
order from the Court of first instance for possession 
and mesne profits. This order, so far os it awarded 
mesne profits, was set aside by the High Court as 
being an order he had no power to make, no right to 
mesne profits having been declared by the Apjicllatc 
Court, and as being matlo ** altogether without juris- 
diction they held that B. should have applied to 
the Aj)pcllate Court which reversed the decree, or 
should have brought a separate suit for the mesne 
profits. An application for review of this judgment 
being rejected, B. instituted a suit for such mesne 
profits. Ueldt per Peacock, C. J., Kemp and 
Macphebson, JJ, (Loch, •/., dissenting), that in the 
proceedings taken by B. in the fonuer suit tojobtain 
the mesne profits she was engaged in prosecuting a 
suit upon the same cause of action against the same 
defendant within the meaning of section 14, Act 
XIV of 1859. Hubbo Chundbb ItOY Chowdhby 
U. SOOBADHONEE DRBTA 

[RIi.B.,Sup. Vol.,986 : 9W. B.,402 

32. Suit for rent from alleged 

mat land.— Deduction . — Where a plaintiff claims 
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rent on account of lands as mal from defendants, who 
set up a lakhiraj title and produced lakhiraj sunnuds 
in support, he has first of all to prove that he has 
collected rents from the lands as mal within twelve 
years of the suit; and in calculating the period of 
limitation, the plaintiff is not entitled to deduction 
on account of the periods of pendency of suits for 
rent and for small portions of the land, they not 
being suits for the same cause of action. PBODHAV 
Qopaul SiNQH V . Bnoop Koy Ojha 

[9 W. B., 670 

38, Deduction of time suit U 

pending in Court without jurisdiction. — Where limit- 
ation is pleaded, a plaintiff was not entitled, under 
section 14, Act XIV of 1859, to deduction for the time 
of the pendency of a suit brought by defendants upon 
the same cause of action, if it was not a suit in which 
the Courts were unable to decide the question from 
defect of jurisdiction or other such cause. OonoY- 
HONEB DABBB 1 ). BlSnONATH DUTT . 9 W. B., 465 

34. Deduction of time auit 

was pending. — In a suit by an executrix, to recover, 
under deeds of mortgage and sale, dated, resiK'ctivoly, 
October 1837 and April 1840, executed Ui the testator 
by first defendant's (leeeased husband, certain villages 
which first defendant in 1848 and 1861 mortgaged tt> 
second and third defendants, the defendants pleaded 
that the suit was barred by lapse of time. For the 
plaintiff it was contended that the 0 (>oration of the 
Limitation Act was suspended fn>m 1844 until 1867, 
by reason of the pendency of an equity suit, com- 
inciicod by bill filed by the present first defendant 
against the testator, to set aside the deeds of October 
1837 and April 1840, whicdi bill w’as dismissed by 
consent in June, 1807. Held (reversing the deeisiuii 
of the lower Court) that these i>rocoe(ling8 ha<l no 
such effect; that the plaintiff might have brought 
a suit fer ejectment at any time ; and that the present 
suit was barred. Tbanquedab 8ami Ay YAK v. 
Kathambbdu Ammai Ammal . 6 Mad., 234 

35. — - Deduction of time during 

which former suit for rent was pending which was 
dismissed for nonjoinder of parties, — In suits by the 
Kecciver of the Tanjore estate to recover rent due 
under muchalkas executed by defendants, the mirasi- 
dars of certain villages, agreeing to take the villagef 
on rent for five F'aslis, from 1273 to 1277, at an 
annual rent, tlio defendants })Ioadcd limitation as 
to part of the rent edainu’d. 'J’lie plaintiff claimed 
to Ixj entitled to the advantage of section 14 of tliat 
Act, because he was for a time prosecuting suits 
against defendants separattdy for the arrears of rents 
alleged to be barred, all which suits were dismissed 
on the ground that plaintiff could not sue the defend- 
ants se^mrately while tliey liad executed the muchalka 
jointly. The District Judge found for the defendant 
on the (picstions on the Act of Limitations. Hetdt 
on apjsjal, that the jxjriod of limitation applicable to 
a suit for rent was three years (under Act XIV of 
1859), and that as to the claim to the exception 
under section 14, it failed at every turn. The cause 
of action was not the same, for there the obligation 
sued upon was several, here it is joint ; and the Court 
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which decided the former suits not only did not fail 
to decide tliem; but did decide them. Mobbis «. 

SXYABAMATrAN ... 7 Mad., 242 

86. — Deduction of time former 

euit was pending. — Where a plaintiff sues upon his 
jonm title, having previously instituted a suit in 
which he unsuccessfully set up his kanam right, the 
latter suit cannot avail to prevent the Statute of 
Limitations from running against him. Pabakut 
A asEN Cutty v. Euapally CnENNsy 

[2 Mad., 266 

87. Meaning of ** suit" — Ap^ 

peal forbidden bg law, — Oood faith. — Held that the 
word “ suit” used in section 14, Act XIV of 1859, had 
only one, and that the common and ordinary sense of 
the term. Held, further, tliat the plaintiff, in pre- 
ferring an api>eal from a summary order, which appeal 
was expressly forbidden by law, could not be con- 
sidered to have been prosecuting a suit within the 
meaning of section 14, and was therefore ix^t entitled 
to the indulgence given by the aforesaid section, even 
assuming that section to be appli(‘able to suits to 
contest the order under sectiem 240, Act V 111 of 1869. 
Futtbb Uah «. Mobouub Lall . 3 Agra, 89 

88, — Deduction of time for ap- 

peal from order under s. 246, Civil Hroredure Code, 
1859. — An unsuccessful claimant, instead of bringing 
a regular suit to eshiblish his right as provided by 
section 246, Act Vlll of 1869, chose to tile an a]){H»d 
against the order ri'jecting his chiini. His apixuil, 
though successful before the lower Ap])elluU! Court, 
having been thrown out in special a})[)oal, us illegal 
under the section above cited, he sued to set aside 
the order rejecting his claim. Held that he was 
not entitled, under section 14, Act XIV of 1859, 
to deduct from the jHjriod of limitation the time 
during which the ap))eal proceiKlings were jicnding, 
Eamdass ilABoo V . Watsox . W. B., 18^ 871 

89, Suit brought in wrong 

Court . — Where a plaintiff, relying upon the defeiid- 
anVs representation as to the latter’s place of resi- 
dence, bi'ought his suit in a Court which had not 
jurisdiction, the time of the |H)ndency of the suit in 
such Court w'Rs held U> be i>roiH*rly excluded under 
section 14, Act XIV of 1859, in computing limitation. 
Bakbb Maohuu Lauoebb V. 13IPBO Dass Dby 

[15 W. R., 69 

The words “ or other cause of a like nature, ” in 
section 14, exclude many of the causes which were 
held to come w ithin the meauingof the corresjwndiug 
section of the Act of 1859. 

40. — — - “ Other cause ." — The 

words “ or other cause,” in section 14, Act XIV^ of 
1859, applidl to cases where the action of the Court 
was prevented by causes not arising from laches on 
the part of the plaintiff, — in other worils, by ac'cidental 
circumstances bt*yond his control. Luohmun Peb- 
BHAJ> V, Nihhoo Pbbshad . . 17 W. 266 

Bamabbistkacastbulu V. Dabba Laeshmi- 

DBVAMMA ... .1 Mad., 820 
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as where the former suit had been dismissed as not 
having been brought in proper form. Kehamut 
Hossbin 0 . Golap Kooy wab . 3 W. B., 101 

41. ; Other eauaee of a like 

nature. — Suit wrongly non-^suited. — Where a suit was 
non-suited wrongly on a point unconnected with 
jurisdiction, it was held in a subsequent suit that the 
time could not be deducted. Dhdnmonbb Chow- 
UHBAIK V. BElNDABUy ChUKDBB SIECAB CHOWDRY 

[7 W. B., 160 

42. Other causes of a like 

nature. — Suit against wrong party. — For litigation 
against a wrong party no deduction can be allowed. 
Munna Jhunna Koonwau V. LAiiJi Koy 

[1 W. B., 121 

Katasji Sobbbji V. Babjobji Sobabjt 

[10 Bom., 224 

48. Suit on bond against obligor 

missing. — Subsequent suit against his representa- 
tives on presumption of his death. — Section 14 of the 
Act of 1859 was held to apjdy to a case in which the 
plaintiff w'as unable, after due diligence, to procure 
due service upon the defendant of tin* summons to 
appear and answer the claim, and consequently to 
pnisccute the suit to a decision, and would, where a 
suit on a bond had been afterwards brought against 
the representatives of the obligor on presumption of 
his death, prevent the suit from being barred, IvAliui*- 
PAH CuETTi V. Vkbiyal . . .4 Mad., 1 

44 ^ J)f.duction of time in suit 

bg adoptive son to set aside alienation by mother . — 
No dcKluction from the period of limitation can be 
allowed to the adopted son for the perioil of jjendeney 
of suits brought by or against him, to prove or dis- 
}>rove the validity of his adoption. KlSUBy Mohun 
Koonu V, Muuuuy Muuun Tewaheb 

[6 W. R., 32 

45, Suit for mesne projlts.-^hi 

a suit for mesne pro tits, the Limitation Act allows no 
deduction for the pendency of the suit fur possession. 
The only deduction which that Act allows is for the 
pendency of a suit not adjudged on its merits owing 
to some objection as to jurisiliction, &c. IssuUEEM UN1> 
Dutt JuAv. Pabbutty Churn Jha 3 W. EL, 13 

46. Mesne profits. — Plaintiff 

sued for, and recovered {K>sse8siou of, land, lie after- 
wards sued for mesne profits. Held per Peacock, 
C. J., and Nobhan and Seton-Kakb, JJ. {dissen- 
tienie 8trek, J.) that, under Regulation III of 1793, 
section 14, the plaintiff was entitled to recover mesne 
profits for twelve years prior to suit, excluding from 
such computation the period of the pendency of the suit 
for possession from the dtito of the plaint till the 
final decree. Annada Oobind Chowuhby v. 
SWABNAMAYI. AbHAY GoBIND CHOWDHBT V. 
SWABNAMAYl . . B. L. B., Sup. Vol., 7 

S. C. Unnoda Gobind Cuowduby «. Scbno- 

HOYEB. OBUOY GOBIND CHOWDHBY V. SUBNO- 

moieb . . . . W. B., F. BL, 163 
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47. Deduction of period ocen* 

pied by suit annulled from defect in jurUdiction or 
other like cause. — Under a decree made in a suit 
brought by A. against A, obtained possession of 
certain property. The decree was reversed on appeal, 
but no order was made by the Appellate Court with re- 
gard to mesne profits. After such reversal £. applied 
to and obtained an order from the Court of first instance 
for possession and mesne profits. This order, so favr as 
it awarded mesne profits, was set aside by the High 
Court as being an order the Court had no power to 
make, no right to mesne profits having been declared 
by the Appellate Court ; and as being made altogether 
without jurisdiction. The High Court held that D. 
should have applied to the Appellate Court which 
reversed the decree, or should have brought a separate 
suit for the mesne profits. An ajaplieation for review 
of judgment being rejected, B, instituted a suit for 
the mesne profits. Held, per Kbmp, Macpheeson, 
and Locn, JJ. (Peacock, C.J., dissenting), that the 
order of the Court of first instance awarding mesne 
profits was not annulled from “ defect of jurisdiction 
or for any such cause ** within the meaning of section 
14, Act XIV of 1869; and, consequently, that the 
period occupied in obt^ning and seeking to uphold 
such order could not be deducted in computing the 
jieriod of limitation for the suit subsequently brought 
by B. for the mesne profits. Hurko Chundke Koy 
CUOWDHUY V. SOOEADHONBE DrBIA 

[B. li. B., Sup. VoL, 986 : 0 W. R„ 402 

48. Deduction of time former 

suit was pending. — An objector’s claim under Act 
V HI of 1859, section 240, having been disallowed ho 
brought a regular suit to establish his right, and to 
have the sale stayed. Tlie atbichcd property was, 
liowever, sold ix-nding this suit wliich was subsequent- 
ly dismissed. He then brought another suit for a 
declamtion that the property (wliich was still in his 
possession) was his, and was not afPected by the sale, — 
Held that, in calculating limitation, no deduction could 
be mode for the time consumed, it not having betm 
dismissed for defect of jurisdiction or for some analo- 
gous cause to delect of jurisdicti(m, in the first suit ; 
and it was also barred because the cause of action 
in the second suit was the same as that in the first. 
lUaUOONATE PBESUAD V. SUBJOO Pbushad Sinoh 

[22 W. B., 162 

49. — Exclusion of time of pro- 

ceeding bond fide in Court for a cause of like nature 
to want of jurisdiction. — The plaintiff on the Slst 
March 1884 brought a suit in the 8mall Cause Court 
on a promissory note, dated tlie 24th April 1879. In 
his plaint he omitted to set out certain payments of 
interest by the defendant, which payments (if so set 
out) would have had the effect of saving the suit from 
being barred by limitation. The Judge of the^^mall 
Cause Court held that, on the fac'c of the plaint, the 
suit was barred, and rejected the plaint on the 24th 
April 1884, under clause (c) of section 54 of the Civil 
Procedure Code. On the 25th April 1884 the plaint- 
iff brought a fresh suit on the same promissory note, 
and in his plaint set out how it was that he claimed 
exemption from limitation. Held that, in computing 
the period of limitation, the plaintiff was not entitled 
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under section 14 of Act XV of 1877 to exclude the 
time during which ho was prosecuting the previous 
suit. Nobin Cuunbbb Kure o. Rojohoyb Dobsbb 

[L L. B., U Oalo„ 264 

60. Deduction of time during 

which another suit was being tried. — The defendants 
cut down and carried away some trees which had 
lieen growing on the plaintiff s land. The plaintiff’s 
manager brought a suit in his own name against the 
defendants for the value of the trees so cut and car- 
ried away. This suit was dismissed, on the ground 
that the manager had no cause of action against the 
defendants. In a subsc({uent suit brouglit by the 
plaintiff against the defendants for the value of the 
same trees, he contended tliat the time occupied in 
the former suit ought to be excluded in computing 
the period of limitation proscril)ed for the second suit. 
Held that the provisions of Act XV of 1877, section 14, 
did not apply, and that the time could not be excluded, 
as the reason why the previous suit was dismissed 
was, because it was brought in the name of the wrong 
person, not fnnn defect of juris(li<‘tion, or from any 
cause of a like nature. Kajbnoeo K isuour Sinqu v. 
Hulaky Mauton . . I. L. B., 7 Calo., 867 

5 X^ Deduction of time during 

prosecution of suit with due diligence.— Defect of 
jurisdiction. — Cause of like nature, — On the 2nd of 
SeptemlHir 18G9 a suit was instituted for, among 
other things, the possession of land claimed under a 
kobala, dated the 31st October 18G7. This suit was 
dismissed on the ground of misjoinder of causes 
of action. On the 14th of Apri 1881, the ])laintiff 
sued for ]X)BBosBion of the laud only. Held that the 
suit was not barred by limitation as the plaintiff liad, 
within the meaning of section 14, been ])rosecutiiig 
his claim in a Court which, from a cause of “ like 
nature” to defect of jurisdiction, was uiwhle to 
entertain it. Bam Huhhag Das v. Qobind Prasad 
1. L. R., 2 AIL, 622. Deo Peosab Sing v. Pbbtab, 
Jv 

[L Ih R., 10 Calo, 8B : 13 C. L. B., 218 

52 ^ Deduction of period . — 

Defect of jurisdiction. — In a suit for rent in which 
limitation was pleiulod the plaintiffs alleged that, 
in answer to a former suit brought against them by 
the defendants, they had bond fide claimed to sot off 
the same rent, but that their claim to a s<(t-ofl had 
been, on technical grounds, disallowed on appeal, and 
they contended that, under section 14 of the Ijiniitation 
Act XV of 1877, tliey were entitled to exclude the 
period during which that suit was jiendi ng. Held tliat 
the plaiiitifl’s claim of set-off was not disallowed on 
account of any dehict of jnrisdi(!tion nor any defect of 
a like nature, and that therefore he was not entitled to 
exclude the jH)ri(Ml as he eontomletl. HaVizunnbsSA 
KuATUN 1>. llilYEAB CUUNDEE I)A88 

[18 C, L. 814 

63. ■■■■ Withdrawal of application 

with leave to renew it. — Deduction of time. — Civil 
Procedure Code, 1877, s, 374. —The rule laid down 
in section 374 of the Code of Civil Procedure, Act X 
of 1877, that, where a suit is withdrawn with leave to 
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1. acknowledgment op debts— 

continued, 

3, — Acknowledgment of debt — 

Where a plaintiff sued for a debt due under a karar- 
nama, — Held that in order to bring the case within 
the exception in the law of limitation, it was suffi- 
cient to show, by clear and positive proof, that within 
the period prescribed he had assert^ his right to his 
claim under the karamama, and that the defendant 
admitted this claim to bo as of right. It was not ne- 
cessary that a precise sum should have been mention- 
ed by either party, or that a promise to pay should 
have been made by the defendant. Gupikishen Go- 
8WAHI e. Bbindabun Chandea Siekae Chow- 
BHBT . . . . 8 B. li. B., F. 87 

S. C. Gopeb Kishek Gobhambe v. BiEDAStrN 
Chubpbb Siboab Chowuhby 

[12 WT. B., P. C., 86 
18 Moore’s 1. A.» 87 

Contra, Nobiv Chuedbb Mozoomdab e. Kennt 
[6 W. B., S. C. C. Bet, 8 

4, „ Promise to jtay debt of third 

person,— A. promise to pay a third person’s debt 
would be soflici ut though the amount were not as- 
certained. PB^iKEE LALL SHAHA V, WOOHESII 
Chundeb Mozoomdab • . 9 W. B., 140 

5 , — Letters containing no pre^ 

cise sum or promise to pay. — In a suit for the price 
of goods, the period of limitation had expired, but the 
Court held that cerUvin letters written by the defend- 
ant to the plaintiffs, though they contained no men- 
tion of the sum due, nor any promise to pay, wore a 
sufficuent acknowledgment of the debt under section 
4, Act XIV of 1859. Habbison w. Hope 

[0 B. li. B., Ap., 43 

6, .. ..ii— ■■ Want of assent to amount 
acknowledged. — A creditor who does not openly assent 
to an amount acknowledged by his debtor to be due 
to him, is nevertheless entitled to take advantage of 
such acknowledgment so long as it remains uncontra- 
dieted and unexplained by his debtor. Laljee Sa- 
uoo V. Koqhoonui^bvn Lall Sauoo 

[I. Ii. B., 6 Calc., 447 

7, — ■ Letter in indefinite terms , — 

A letter containing no distinct admission of a debt, 
but only doubtful expressions, — Held not to bo a 
written acknowledgment such as section 4, Act XIV 
of 1869 requires for the revival of a right of suit. 
Gabh V. McLean . . • 2 N. W., 408 

8, Acknowledgment inferred 

from tenor of correspondence. — An acknowledgment 
not coming directly from the debtor himself, but 
merely deduced as an inference from the tenor of 
a series of letU'rs, w'as not a sufficient acknowledgment 
to satisfy section 4, Act XIV of 1869. To satisfy 
that section, there must be some principal writing of 
a particular date, which can be relied on by itself, 
when properly construed, as constituting an acknow- 
ledgment of the debt. Roobbe e. Montbiou 

[6 R Ii. B., 550 
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1. ACKNOWLEDGMENT OP DEBTS— 

continued. 

0. Law under Punjab Code . — 

Acknowledgment. — Under the Punjab Code, and 
before Act XIV of 1859 took effect in Oudb, letters 
offering to pay a debt by instalments, and praying to 
be excused from the payment of interest, were an 
ample acknowledgment of the debt to save limitation, 
Mukhum Lall «. Imtiazooddowlah 

[6 W. B., P. O., 18 : 1 Ind. Jur., N. S., 142 
10 Moore’s I. A., 862 

10. ■ — — ^Letter with remittance “ on 

old accotin^.”— The defendant sent a letter, dated 
22nd December 1866, to the plaintiffs, which con- 
tained the following postscript; ** P. S . — Enclosed 
a remittance of £40 to old account.” Held (on 
appeal, reversing the decision of Nobman, J.), the 
words “remittance of £40 to old attcouut” were 
ambiguous, and did not necessarily import that a 
further sum was due, so as to constitute an acknow- 
ledgment of a debt wliich would give a new period of 
limitation. Sheabman v. Plemino 

[6 B. L. B., 610 

11. Admission of debt with 

averment it is not due.— An admission of a debt with 
the appended averment that it is not yet payable in 
point of time, may be an acknowledgment of a debt 
under section 4, Act XIV of 1859. An assertion that 
a sum of money will bo payable on the happening of 
an event future and uncertain is not an acknowledg- 
ment of a debt, but the allegation of incidents out of 
which a debt may at some time arise. Young v. 
Mangalabilly Eamaiya . . 8 Mad., 808 

12. Bom. Peg. V of 1827, 

s. 7, cl. 1. — Acknowledgment. — Held that an juimis- 
sion in writing of the making of a promissory note, 
accompanied by a repudiation of liability in respect 
thereof, w^as not such an acknowledgment as would 
revive a barred claim. Nabbababuankab v . Rugh- 
NATH IsHVABJi ... 2 Bohl, 840 

13. ' Admission of debt to third 

person. — The admission to a third party in writing 
that a sum is due is not such an acknowledgment 
of a debt as to remove such debt out of the Statute of 
Limitations. Pebshab Doss v, Denonatu Dey 

[2 Hyde, 14 

In the mattes op the Ganges Steam Naviga- 
tion Company . 2 Ind. Jnr., BT. 8., 180 

14. ■ ■■ ■ Admission to third person. 

— An admission by A, of his debt to B. contained in 
a burat given by A. to his agent may take a suit 
against A. out of the Statute of Limitations. HuBO 
Chundeb Roy v. Moneb Mohlnbe Dossee 

[3 W. B., S. C. C. Bet. 6 

15. Admission to third person, 

— An acknowledgment made in writing to a third 
party and not to the creditor is sufficient under the 
section. Queer e, — Whether an acknowled^ent to 
satisfy the section must be made before suit. The 
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I.IMITATIOSr ACT, 1877, B. IB^eontinued. 

1. ACKNOWLEDGMENT OF DEBTS— 
continued, 

EngliBh and Indian Law of Limitation considered and 
contrasted. Nijamudin o. Mahammadali 

[4 Mad., 886 

10, Admission. — Exemption 

from limitation. — In a suit for the recovery of costs 
incurretl by the Government of Bengal, in virtue of 
the Statutes 3 and 4 Wm. IV, Cap. 41, authorising 
the Crown to appoint the East India Company Ui 
take charge of aj)peals, and bring them to a lieariug, 
the admission by a defendant that a demand was 
claimable from some quarter or other, but not as 
against the proj)erty in question, was held not to be 
an admission within the meaning of Regulation III of 
1793, excepting a suit from limitation under that 
Regulation. Goveukmbnt op Bengal «. Shur- 
EUPFOTOONISSA . . . 8 W. R., P. O., 31 

[8 Moore’s I. A., 225 

17. ■ " ' ■ — — Memo, of payments en* 

dorsed on bond. — Memoranda of payments made, en- 
dorsed on the.bond and signed by the defendant, were 
not acknowledgments in writing within the moaning 
of section 4, Act XIV of 1869. Gouachand Dutt v. 
Lokenath Dutt ... 8 W. B., 334 

13, — ■' ■ Verbal admission of cor- 

redness of account. — A more verbal admission of*tho 
correctness of an account, the items of which are 
barred by the statute of Limitations, does not furnish 
a new starting-iK)int for the ojKjration of the Statute. 
SUEEABAKA V. EASTULU MuTTUSAMI 

[8 Mad., 878 

19. — Admission of balance of 

account. — When an indigo planter and a ryot contract, 
the former to make advances of money or seed for the 
cultivation of indigo plant, and the latter to deliver 
the indigo plant grown, a mere verbal admission by 
the ryot of the correctness of an ac(;ount containing 
cross itiuns due, without a written acknowledgment 
from him that the balance is due, does not operate to 
create or renew any liability with reference to the 
Law of Limitation. Doyle v. Allum Bibwas 

[4W. R., S. C. C. Ref.,1 

Doyle v. Edoo Gazes 

[8 W. R., S. C. C. Ref., 18 

20. — Suit for balance of ac- 

count. — Balance struck and amount orally ad- 
mitted. — In a suit for the recovery of certain sums 
advanced as loans at different times the account 
rendenwi was simply a statement of advance, repay- 
ment, and balance which was adjusted, stinick, and ver- 
bally atlmitted by the debtor,— that the balance 
so struck and admitted by the debtor did not amount 
to a w’ritten acknowledgment within the 4th section 
of Act XIV of 1859, or to a new contract so os to 
revive the old cause of action. Kunhya Lall v. 
Bunsbe . . Agra, P.B., 94: Ed. 1874, 71 

2L Verbal promise to pay . — 

Eeu> contract.-^ln a suit by the plaintiff to recover 
money lent more than three years before suit, the 

III 


IiIMITATIOK AOT, 1877, 8. V^ontinued, 

1. ACKNOWLEDGMENT OF DEBTS— 
continued. 

plaintiff alleged an express verbal promise by the 
debtor to pay the amount sued for made upon a 
settlement of accounts, — Heldy by Holloway and 
Kindebslby, JJ. — That a verbal promise was not 
sufficient to prevent the application of the Act of 
Limitation. Per Kindebslby, J. — If a debtor and 
creditor enter into a new contract, the debtor promis- 
ing to pay a barred debt, that would seem to be a new 
cause of action, and it is doubtful w'hother it was tho 
intention of the Idmitation Act to insist that the 
new promise should bo in writing. Kittappa v. 
SoMANNA 0 MadL, 61 

22. — I Acknowledgment to third 

person. — An admission or acknowledgment in writing, 
under section 4, Act XIV of 1859, was sufficient to 
give a new period of limitation, although a promiso 
to pay on retpiest is not inferrible from it. The word 
“ duo ** in tho Boctir>n moans no more than that tho 
debt is owing and that there is an existing obligation 
to pay it. Nuamudin v, Mahamadali 

[4 Mad., 885 

28. — ' ■■ ■ — " ' ■ Promise to pay sum for 

which promissory note was given,— suit was 
brought on a promissory note, by which the defend- 
ant promised to pay to the plaintiff HI, 000 with 
interest at the rat(} of 12 per cent, per annum. Tho 
defendant afterwards wrote tho following letter to 
the plaintiff ; “ I further hold myself responsible to 
you for the two sums of HI ,000 and H900 resiHJC- 
tively, the latter sum bearing interest at 24 per rent, 
per annum. Both these sums of HI,000 and B900 1 
engage to pay you.'' Held that the letter was an 
acknowledgment within section 4, Act XIV of 1859. 
Umesh Cuundbb Mookbejbe V. Sagebian 

[6 B. Ij. B., 688, note 

S. C. WOOMBSH CnUNDEB MOOKBBJRR V. SAGEMAN 

[12 W. B., O. C., 2 

See Gupikishen Gobwami v. Bbindaeun 

CKANDUA SiBKAB CHOWDJtRY 

[8 B. JU B., P. C., 37 : 12 W. R., P. O., 86 
13 Moore’s I. A., 87 

24, Admission in hill of 

sale. — The defendant, who was the owner of a moiety 
of certain property (the plaintiff ainl another being 
owners of the other moitsty), mortgaged bis moiety to 
the plaintiff; the mortgage-deed, dated 11th June 
1863, contained a covenant to j»y off the principal 
and intcTost at the expiration of a year, and gave a 
power of sale in default of payment. The whole 
projierty, including the mortgaged portion, W’as con- 
veyed to one I. J). on 27th November 1864, by a bill 
of sale execuLid by the three owners of the property. 
On the execution of tho bill of sale the sum of 
K16,250, the half of the purchase- money which be- 
longed to the defendant, was handed over to the 
plaintiff in {lart-iiayment of a sum of H19,556, which 
was therein recited as being then due on the mort- 
gage. In a suit for the balance brought in November 
1869, the defence was that it was barred by the law 

5 K 2 
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LIMITATION ACT, 1877»0. V^eoniitmed. 
1. acknowledgment op debts— 

continued, 

of limitation. Meld that the admission by the 
defendant contained in the bill of sale of November 
1864, was a sufficient acknowledgment to take it out 
of the operation of Act XIV of 1869, section 4. 
MiJ>HUB17DAN ChOWDHBY V, BSAJAKATH ChAKDBA 

[6 B. L. B., 299 

25. — Admission in writing,--- 

In a suit to recover the balance alleged to be due on 
certain promissory notes, the plaintiff relied on a 
document to prevent the operation of Act XIV of 
1669, which was in these terms, — “If I have to 
stump up, the sooner it is done the better, though it 
would go against all my ideas of justice and right.** 
Semble, — There was no admission that a debt was 
due. UNooTSNAiTTKn Sebyicb Bake v. Mabshall 

[0 N. W.. 800 

20. Admission in writing , — 

A debt due on a decree is a sufficient consideration 
for the making of a promissory note, although execu- 
tion of the decree be barred by limitation at the time 
the note is made. Where the endorsee of certain 
promissory notep sued to recover their value, alleging 
that in respect uf four of the notes a now peri(^ of 
limitation had been created by the letter of the maker 
to the holder's agent which follows, fyix, : “with 
regard to your communication anent promissory notes 
given by me to Mr. 8., and which 1 liave not paid, I 
must only say that Mr. 5. must tnist to my integrity 
to pay him, and as soon as I have cleared off a couple 
of decrees against me 1 will commence paying him ; 
but if you put the matter into Court, I must only 
plead want of consideration, and throw Mr. S. back 
on the original decree which had lapsed some three 
years before I wrote the promissory notes,** — Meld 
that the letter was a sufficient acknowledgment to 
take the claim on the four notes out of the statute of 
limitation. Mullins v. Beddy . 0 N. W., 150 

27. Suit for compensation for 

land. — Acknowledgment in writing. — Held, in a suit 
for compensation for lands taken by Government un- 
der Act VI of 1867, that a letter from the Commis- 
sioner of Hevonue expressing his willingness to re- 
commend Government to pay for certain laud, is not 
an acknowledgment in writing within section 4. 
Hills v, Magisteatk of Noddea . 11 W, R,, 1 

28. Acknowledgment in wriU 

ing. — E., who owed V. money, drew a liuudi in favour 
of V. which was dishonoured. V. sued R, to recover 
the sum for which the hundi had been drawn. With- 
in three years before suit R, wrote a letter to the 
drawee of the hundi requesting him to pay the 
amount due by R. upon the hundi. Held that the 
letter was a sufficient acknowledgment, within the 
meaning of section 19 of the Limitation Act, 1877, of 
£.’< liability for the debt for which the hundi was 
drawn. Raman v, Vusavan 

[L L. B„7Mad„882 

29. Default on pagmeni of 

instalment, — Where a default having b^n made in 


LIMITATION ACT, 1877, 0. IB^eoniinued. 

I, ACKNOWLEDGMENT OP DEBTS— 
continued, 

payment of an instalment the debtor enhseqaently 
fil^ a suit to compel his creditor to receive his debt 
by instalments as they should become due, and in his 
plaint set out the provisions of the bond, and stated 
that he had tendered the instalments as they became 
due to his creditor, which the latter had refused to 
receive, and that thereupon the debtor had deposited 
the amount with a thiid person. It was held that 
the plaint did not contain such an acknowledgment of 
the whole debt being due as to give a new starting- 
point from which the limitation commenced to run. 
Nabayanapfa o. Bhaseab Pabmaya 

[7 Born., A. C„ 125 

80, Admission after execution 

of decree. — The admission of a debt after execution 
is taken out gives a decree-holder a fresh starting 
point from which to reckon limitation. Digam- 
BUBEE DbBIA V, SABODA PeBBHAD RoY 

[8 W. R„ Mi0„ 27 

JoTBBBAH Dobs v. Hubuf . 0 W. B., MIb,, 115 

Luchmbb Nabain «. Shu DASHED Singh 

[5 W. B„ MiB„ 12 

Pbosunno Commab Roy Chowdhby v. Kashbb 
Kant Bhuttachabjbb . 6 W. R., Mis., 81 

Chundbb Kant Mittbb v, Ramnarain Dby 
S iRCAB 8 W, B,, 08 

81, Instalment bond. — New 

contract. — An instalment bond is not “ a promise or 
acknowledgment ’* within the meaning of Act IX of 
1871, section 20 ; but is complete in itself and does 
not retjuire any reference to the old bond which it 
supersedes. It is a new contract with new stipula- 
tions and terms, and limitation runs from the due 
dates therein mentioned. Taba Soondubee Kuloo- 
NBB V. Buoobun Chundbb Ghosb 

[28 W. B., 402 

82, — — Admission of debt. — Peti- 

tion to file kistbundi, — A petition put into Court by 
a judgment-debtor, for time to pay the instalments 
due under a kistbundi, may be considered as evidence 
of a new contract formally entered into with the 
decree-holder and declared in Court. Peabbb 
Mohun Mittbb v. Mohbndbo Nabain Singh 

[23 W. R., 405 

88, Signature not by debtor, 

—A letter not signed by the debtor was not an acknow- 
ledgment in w’riting within .the meaning of section 4, 
Act XIV of 1859. Bamnabain v, Hureb Dabs 

[8 Agra, 81 

84. Acknowledgment not 

signed. — An acknowledgment in waiting sealed, but 
not signed, by a defendant, was not an acknowledg- 
ment within the meaning of section 4, Act XIV of 
1859. Luohmun Pbbshad «. Bumzan Ali 

[8 W. B., 518 

35. ^ Signature not formally 

added^ —To entitle a plaintiff to the benefit of a new 
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UMITATION ACT. 1877, 8. 10 •^continued. 

1. ACKNOWLEDGMP^NT OP DEBTS- 
continued, 

period of limitation under that section, he must prove 
tliat the party sued has in writing authenticate by 
his signature, either in express terms or by reasonable 
construction, acknowledged and admitted that the 
debt or a part thereof is due fnim him. This signa* 
ture need not be formally subjoined or added to an 
acknowledgment writtten by the debtor, unless it 
appears from the writing that such signature was in- 
tended, or unless the writing would be incomplete in 
itself, as an admission without a signature. If the 
body of the admission is in the debtor’s own hand- 
writing, and contains his signature, and was given 
over by him as complete in itself, it would lie an ac- 
knowl^gment in writing within the meaning of sec- 
tion 4. Muhammad Janula v. Vbnkatabayas 

[2 MacL, 79 

80. Signature hy mark . — 

Acknowledgment in writing. — Payment endorsed on a 
bond by direction of the obligor who cannot write and 
signed with his mark is an acknowledgment in writ- 
ing within the meaning of section 20 of Act IX of 
1871. Bheemanqowda v. Ebbanah i 

[7 Mad., 868 

87. Suit for balance of account 

for advancee. — In a suit to recover a balance on ac- 
count of indigo advances made on a kabuliat executed 
by defendant, where defendant had broken no contract, 
hut the discontinuation of the cultivation had been 
the a<'t of the plaintiif, limitation was held to run from 
the date of the kabuliat, which operated as a written 
acknowleilgment signeil by defendant (section 4, Act 
XI V of 1859). Held, too, that a statement of balances 
found in one of plaintiff’s Inioks duly verified, with- 
out any signature by <lefendant (who could not write), 
was not an acknowledginent within the meaning of 
section 4. The entry of defendant’s name in one 
column, taken in connection with a cross in another 
column, formed no valid signature. Bengal Indigo 
Company ». Koylash Cuundbb Doss 

[10 W. B., 298 

88. Acknowledgment of debt , — 

Secondary evidence of acknowledgment. — Authority 
to bind minor by acknowledgment. — An original 
account book containing an acknowledgment of a 
debt had been filed in Court, and subsequently lost 
whilst in Court, — Held, that secondary evidence of 
such acknowledgment might be given, notwithstand- 
ing the words of section 19 of the Limitation Act. 

A person merely by reason of being the mother and 
gpiardian of a minor has no authority to make an 
acknowledgment of a debt on l>ehalf of the minor so 
as to give a creditor a fresh start for the pe^pod of 
limitotion. Wajibun t>. Kadib Buksh 

[L K B., 18 Calo., 292 

89. — Acknowledgment . — "Entry 

of a debt in a debtor** book. — An entry in a debtor’s 
own book does not amount to an acknowle<lgmeiit 
within the meaning of section 19 of Act XV of 1877, 
u nliwp communicated to bis creditor or to' some one 
on his behalf,— 'Explanation 1 to section 19 showing i 


IiIMITATION AOT, 1877, B. 19— PonftiMfsd. 

1. ACKNOWLEDGMENT OP DEBTS—, 
continued, 

that tho acknowledgment is contemplated as *'ad- 
dre88e<r’ to tho creditor. Every acknowledgment, 
in order to create a new period of limitation, must 
be signed by the debtor, or some one deputed by him 
no matter in what part of tho document the signa* 
ture is placed. Mahalabshmibai v. Fibm of Na* 
axsHWAB PuBBHOTAH . 1. li. B., 10 Bom., 71 

40. Application hy Judgments 

debtor for postponement of sale . — An application by 
tho defendant for a postponement of tho sale of his 
property when he promised to pay the amount of 
the decree was held to be an admission of tho plain* 
tiffs’ right to execute the decree within the contem- 
plation of section 19 of the Limitation Act (XV of 
1877), and created a new i)eriod of limitation. Vbk- 
KATBAV BAPU BiJBSINO ViTH ALBINO 

[I. L. R., 10 Bom., 108 

4L Account stated. — Signing 

by debtor . — Although to make an account a stated 
account it is not necessary that it should bo signed, 
yet, unless it is signed by tho debtor, the intention 
and effect of section 4 of Act XIV of 1859 is to pre- 
vent it being made tho foundation of an action to 
recover a debt which would otherwise bo barred by 
that Act. Mulohand Guladchand v. Gibdhab 


Madhav 

. 8 Bom., A. 0., 6 

42. 

Signature . — Where an ac- 


count stated was written by a debtor himself, hy his 
name at the top of the entry, it was held to be suffi- 
ciently signed within the meaning of section 4 of 
Act XIV of 1859. Andabji Kalyanji v. Dulabk 

Jbbyan 1. li. B., 5 Bom., 88 

48. — Signature. — Where the 

whole of an account stated (khata) was writttm by a 
debtor himself with the introduction of his name 
at the top of the entry, tho khata was held to bo 
sufficiently signed within tho meaning of Act XV of 
1877, section 19. Jbkisan Bapuji v. Buowsab 
Bboqa Jetha . I. L. B., 6 Bom., 89 

Acknowledgment of guards 

tan for minor. — The signature of a guardian of a 
minor to an acknowledgment of a d($bt (lo«;s not 
make it such an acknowledgment onder section 19 
of the Limitation Act as would give a new period of 
limitation against the minor, the signature of the 
guardian not being a signature by the person against 
whom the right is claimed. Azuddin Hobbain v. 
Lloyd . . 18 C. Ii. B., 112 

45, — — Acknowledgment signed 

by agent. — Under section 4, Act XIV of 1859 an 
acknowledgment in writing, signed by the agent or 
constituted attorney of the debtor, is not sufficient. 
PUBBHOTAM MANCHABAM V. AbdUJj LATIF 

[6 Bom., O. C., 67 

Budoobhoobun Bobb V. Enabth Moonbhbk 

[8 W. B., X 
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WXlTATlOTSf ACT, 1877,8. 12 -^continued. 

1. ACKNOWLEDGMENT OP DEBTS— 
continued, 

4B, — — AcTcnowUdgmtni of agent, 

—The acknowledgment of an agent for the manage- 
ment of a zemindar’s property is not the acknowledg- 
ment of the principal within the meaning of section 
4, Act XIV of 1859. Bbazoodbbn «. Oollbctob 
OB Cuttack . . . .10 W. B., 176 

47. — The plaintiff sued three 

executors for the balance due of their testator’s simple 
contract debt of more than three years’ standing. A 
part payment had been made by the defendants with- 
m the three yoai's previous to the commencement of 
the suit. Two of the defendants had also, but during 
their testator’s life-time, given a personal undertak- 
ing in writing to pay the debt out of a fund coming 
to their hands. The defendants had also signed as 
executors, and sent a letter to the plainti^ff informing 
him that they had registered his claim against the 
testator’s estate, and that notice would be given to 
him when the assets, if any, were to be distributed. 
Meld that, neither the personal undertaking nor the 
letter was such an acknowledgment in writing' as to 
bring the case v'ithin section ^ of Act XIV of 1869. 
loYABA Das u. Eiohabdson . . 2 Mad., 84 

48. Acknoioledgmenie hg agent, 

—Acknowledgments which, under Act XIV of 1859, 
were insufheient to keep alive a cause of action, be- 
cause they were signed only by an agent, — Meld to bo 
sufficient to sustain a suit on the same cause of ac- 
tion under Act IX of 1871. Where a series of ac- 
knowledginonts of a debt have been made, each with- 
in three years of the one next precioding, and the 
first of the series has been made within three years 
of the date on whi<?h the debt was contracted, a suit 
for the recovery thereof is, under Act IX of 1871, in 
time, if instituted wdthin three years from the date 
of the last acknowledgment. Discussion as to who 
is an authorised agent, what is a sufficient signature 
and what amounts to a sufficient acknowledgment, 
within the moaning of section 20 of Act IX of 1871. 
Under section 20 of Act IX of 1871, the authorised 
agent may sign either his own name or that of his 
principal. Mohbsh Lal u. Busunt Kumabee 

[I. L. B., 6 Calc., 840; 7 C. L. B., 121 

48. Acknowledgment hg agent, 

— Meldt upon the evidence in the case, that an ac- 
knowle^ment of the debt sued for had not been 
signed by an agent of the defendant, generally or 
specially authorised in that behalf within the mean- 
ing of section 20, Act IX of 1871. Whatever gene- 
ral authority such agent may once have had from 
the defendant, it had ceased within the knowledge 
of the plaintiff at the time of the signature. Special 
authority in that behalf cannot be proved by second- 
ary evidence of the contents of a letter, the non-pro- 
duction of which is not satisfactorily accounted for. 
Di.somoyi Dbbi V, Bot LnoHMiPUT SixaH 

^li. B., 7 I. A., 8 

50. — - ■ ' Acknowledgment hg 

agent,^Signature,^B*t ugent, under the orders of 


LIMITATION ACT. 1877, 8. \2-eont%nued 

1. ACKNOWLEDGMENT OP DEBTS— 
continued. 

B, wrote *a letter to 8, containing an acknowledgmen 
in respect of a debt. This letter was headed as fol- 
lows: “ Written by JB. to N.” The concluding por- 
tion of the letter was written by B. in his own hand- 
writing. Meld that, under these circumstances, ther 
was sufficient evidence that the heading of the lette’ 
was written by an agent duly authorised. Held, alsc 
looking at the heading of the letter, that the lette: 
was “ signed ” by B, within the meaning of section 2t 
of Act IX of 1871. Mathuba Das v. Babtt Lal 

[I. li. B., 1 AU., 685 

61. - 1 .1 II. Acknowledgment hg agen 

— Plaint signed hg vakil, — A plaint signed by 
vakil before the Limitation Act IX of 1871 came in- 
to operation does not save limitation, as the earlie 
Limitation Acts do not give authority to an agent tc 
sign an acknowledgment for his principal similar tc 
that given by section 20 of that Act and section 19 o 
Act XV of 1877. Acknowledgments which arc in- 
sufficient to keep alive a cause of action because the; 
were signed only by an agent, are equally insufficien' 
to sustain a suit on the same cause of action undo 
Act XV of 1877, as section 2 of the Act expressly 
bars the revival of a right to sue barred under the 
earlier Acts, although they might have been sufficien' 
under Act IX of 1871. Dhaema Vithal v, Govint 
Sabvalkab . . . I. li. B., 8 Born., 8€ 

62. - ■ • - Ackimoledgment, — Author^ 

ised agent. — A balance of account was written by 
a person at the request of an illiterate debtor in the 
debtor’s name, and signed by the writer in his owr 
name. Held a binding acknowledgment by a duly 
authorised agent within the meaning of section 19, 
explanation 2 of Act XV of 1877. Hemchand Kf- 
BBB V . VoHOBA Baji Haji 1. B., 7 Bom., 616 

63. - Signature hg agent. — An 

application by a judgment-debtor in writing for the 
post})onement of a sale in execution of a decree and 
the issue of fresh notification of sale signed by the 
pleader expressly authorised to make it, is an acknow- 
ledgment “ signed ” by an " agent duly authorised 
in the judgment-debtor’s behalf,” within the mean- 
ing of section 19, Act XV of 1877. Ramhit Rai v. 
Satofb Rai . . . I. L. B.. 8 AIL, 247 

54, - Manager of joint Hindu 

familg. — Agents Authoritg of. — Principal and agent, 
— The relation of the managing member of a Hindu 
family to his coparceners does not necessarily imply 
an authority upon his part to keep alive, as against 
his coparceners, a liability which would otherwise be- 
come barred. The words of section 20 of Act IX of 
1871 must be construed strictly, and the manager of 
a Hindu family, as such, is not an agent ** generally 
or specially authorised ” by his coparceners for the 
purpose mentioned in that section. Kitmabasahi 
Nabak V . Pala Nagappa Chbtti 

[I.L.B.,lMa<l,885 

66. Manager of Hindu familg, 

— Authoritg to revive barred debt, — The manager of 
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limit ATIOIT ACT, 1877, B. IQ-^continued. 

1. AOKNOWLEDGMEOT OF DEBTS-^ 
continued. 

a Hindu family has the same authority to acknowledge 
as he has to create debts on behalf of the family, but 
has no power, without sj^ecial authority, to revive 
a claim, already barred by limitation, against the 
family. Chinnaya. v . Gurunatham 

[I. L. B., 6 Mad., 169 

See Gopal Nabain Mozoomdab r. Muddomuttv 
Goofteb . . 14 B. li. B., 21 

66. and art 69.— Prc- 

ecribed period.— T\\o expression ** prescribed period” 
in section 20(a) of the Limitation Act IX of 1871 
means the period prescribed by that Act. Where a 
suit was brought on the 11th Septemlwr 1877 for 
money paid by the plaintiff on the l(Jth November 
18G8 to the use of the defendant, and the plaintiff 
based his claim upon two acknowledgments of the 
defendant in writing, of which the first was dated 
the 3rd Novemlnsr 1872, — Held that, to bring the 
casti within section 20 (o) of the Limitation Act IX of 
1871, the first acknowlwlgment should have lieeu 
made before the expiration of the period prescribed 
by article 59 of schedule II of that Act, viz., three 
years from the jwriod when the money was paid. 
Luvab Chunilal Ichhabam V. Ltjvar Tribhoban 
Lal Das . . . 1. L. B., 5 Bom., 688 

67. ** Promise” —Suit on bond 

executed for barred debt. — Contract Act^ s. 25, cl. 
3 . — The promise ” referred to in section 20 of Act 
IX of 1871 is a promise introtluced by way of excep- 
tion, in a suit founded on the original cause of action, 
and not a promise constituting a new contract, and 
extinguishing the original cause of action. Accord- 
ingly a suit is not barred which is brought on a bond 
executed, in consideration of a barred debt, after the 
expiration of the period prescriluid for its recovery. 
Kaghoji Buikaji V. Abdul Karim 

[L Xl B., 1 Bom., 690 

68. Promissory note for bar- 

red debt. — Contract Aci^ s, 25^ cl. 3 . — Act IX of 
1871, section 20, clause (a), does not prevent a plaint- 
iff from maintaining a substantive action on a pro- 
missory note passed to secure the amount due on an 
old note which was barred by limitation at the time 
of the making of the new, the plaintiff’s right to 
bring such action being recognised by the later en- 
actment, Act IX of 1872, section 25, clause 3. CuA- 
TUB Jaosi V. Tulsi L Ii. B.» 2 Bom., 230 

59, Acknowledgment of barred 

decree. — In the case of a decree for money payable 
by instalments with the proviso that in the event of 
default the decree should l)e executed for the full 
amount, the decree-holder did not apply for e»ccution 
within three years after default w'as made, — Meld, 
the judgment-debtor having, three years after the 
first default, acknowledge-d in writing his liability 
under the decree, and signed such acknowledgment, 
that, the decree being already barred, such acknow- 
ledgment did not create a new period of limitation. 
Shib Dat V. Kalka Pbasad 

[I. L. B., 2 AIL, 443 


LIMITATION ACT, 1877, 8. 19— continued. 

1. ACKNOWLEDGMENT OP DEBTS— 

continued, 

00. Agent. — Signature pro- 

cured after determination of agency, — Notwithstand- 
ing the general provisions of section 19 of the Limit- 
ation Act of 1877, by which a now period of limit- 
ation, according to the nature of the original liability, 
is allowed, provided that the acknowledgment of 
liability is made in writing before the expiration of 
the period prescribed for tlie suit, a suit cannot be 
brought upon an acknowledgment or account stated, 
signed by a person who has been an agent^to collect 
rents, if his signature was not procured till more than 
a year after tlie determination of his agency, Pab- 
BUTTINATH ROT V. TBJOMOY IUNKHJI 

[I. L. B., 6 Calo„ 808 

01, Account stated. — Adjusted 

account. — Adjustment of accounts^ JSff'eot of . — 
“ Ruzu.” — Contract Act (IX of 1872), s. 25, cl. 3.— 
The “ruzu” or adjustment of an account can operate 
either as a revival of an original promise or as evi- 
dence of a new contract. If it is to Ik> used as an 
acknowledgment giving a fresh starting-point for 
computing a new period of limitation it must be made 
in writing and signed before the expiration of the 
period of limitation jwescribed. If it is to Ihj used as 
ovidenco of a now contract furnishing a basis fur a 
new cause of action, it must contain a promise in 
writing duly signed as required by the Contract Act 
IX of 1872, section 25, clause 3, a hare statomont of 
an account not being such a promise. Ramji v . 
Dixabma . . I. L. B., 0 Bom., 088 

62. — — Account stated. — Promise 

— Balance admitted due. — Baki deea. — Act IX of 
1872, s. 25. — The Gujarati words “ baki deva,” which 
are of common use in balancing ac(‘()uniH, import no 
more than the English words ** balance due,” from 
which an unwritten contra<;t may be inferred, but 
whieli do not of themselves amount to a promise to 
pay within the senso of Act IX of 1872, election 25, 
clause 3. Kanchuoddab Nathubhai t». .Ibyohavd 
Khubalohabd . . I. L. B., 8 Bom., 905 

See Ramji v . Dhabma . I. L. B., 6 Bom., 688 

68. — • Admission of debt being 

due in writing itself. — To bring a case within section 
4, Act XIV of 1859 the writing must contain within 
itself an admission that a debt is due, and oral evi- 
dence is not admissible to add to its meaning. 
Lutchumaban Chxtty V, Mutta Ibubakb Maba- 
kkaybb .... . 5 Mad., 90 

04. Oral eoidenoer^The want 

of an admission or acknowledgment in writing, as re- 
quired by section 4, Act XIV of 1869 to qualify the 
limitation prescribed by clause 9, section 1 of that 
Act, cannot be supplied by oral evidence of the ad- 
mission of the debt sued for. Gibbb Dhabbb Hihoh 
V. Kalika Sookul. Dooboa Dutt Sikoh b. Kali- 
KA SOOKUL 7 W. B., 48 

Wooma Sookdbbt Dossbb V. Bibbssub Rot 

[8 W. B., 289 
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XJinTATION ACT, 1877, a. Vi—eontittmti. 
1. acknowledgment op debts— 

cotttinfud. 

68 . ContenU of tiehnowUig- 

motU ofdebtf Secondary ovidenoe of. — EtidoMe Act (I 
of 1872) t •• 9i.— Paragraph 2, section 19 of the Limit- 
ation Act, 1877, belongs to tl^t branch of the law of 
evidence which is dealt with by section 91 of Act I of 
1872, and ought not to be re^ in derogation of the 
general rules of secondary evidence so as to exclude 
oral evidence of the contents of an acknowledgment 
which has been lost or destroyed: SuiJiBun Nath 
Nath v. Rah Chxthdba 8haha 

[I. Ii. 12 Oalo., 267 

00 , ■' ' ■ " ■ — Eegistration* — Non-regia- 

iration of hobala^ Effect of '-Act VIII of 1871, a, 
17.— Act IX of 1871, a. 20, cl. (c), and a. 49.— Al- 
though, under section 49 of Act VIII of 1871, no in- 
strument which is "required by section 17 to be 
registered sliall, if unregistered, be received as evi- 
dence of any transaction affecting the property to 
which it relates,” this provision does not prevent 
such an instrument being used for the purpose of 
showing that a fresh period of limitation has been 
acquired under section 20, clause (c) of Act IX of 
1871, by an ac’ nowledgment of a debt in writing 
sign^ by the party to be charged therewith before 
the expiration of the prescribed period of limitation. 
Nundo Ktshobb Lall V. Rahsookhbb Kooeb 

[L L. 6 Calo„ 216 : 4 C. L. B., 861 

2. ACKNOWLEDGMENT OP OTHER BIGHTS. 

07, — ' Landlord and tenant. — 

Acknowledgment of different tenancy. — Where a 
landlord sued to recover arrears of rent due from a 
tenant who entered as a mulgaini tenant for one 
year and continued in possession without executing a 
fresh agreement, — Meld that an admission, made in 
writing, and signed by the tenant, that he held the 
land as mulgaini or permanent tenant at a lower 
rent, was not an acknowledgment of the landlord’s 
right, which,* under section 19 of the Limitation Act, 
1677, would entitle the landlord to recover arrears of 
rent for three years prior to the date of the admis- 
sion. Ybneatabamanatya 0 . Sbikivasa Rav 

[I. li. B., 0 Mad., 182 

68. ' ' Mortgage. — Eight to re- 

deem Where a mortgage has not legally 

been put an end to, the mortgagor (or his representa- 
tives) is entitled to come into Court and ask to be 
silo wed ^ redeem, provided six tv years have not 
elapsed since the last recognition by the mortgagee 
of the plaintiff’s title to the mortgaged property. 
Rumjbbt Nabain SiNOH V. Shubbebookissa 

[10 W. B., 478 

68. Suit for redemption of 

mortgage. — Acknowledgment. — A mortgage de^ 
having been executed in 1761 and an acknowledgment 
of the mortgagor’s right to redeem having been made 
in writing in I838,~^HeM that a suit to redeem in 
1878 was Wred. The words “ in the meantime ” in 
olauae 15 of section 1 of the Limitation Act XIV of 


IiXBOTATION ACT, 1877, B. IM—eontinned. 

2. ACKNOWLEDGMENT OF OTHER RIGHTS 

— continued. 

1859 mean within sixty years from the date of the 
mortg^e. Vaaaudaoan Namhudri v, Muaaa Kutti, 
6 Mad,, 138, followed. Daiachand v. Sarfraz Alt, 
I. L. E., 1 All., 426, dissented from. Mukkaniti v. 

Mahnait . I. li. B., 6 Mad., 182 

EAICICAVA KaLLAOHBBI IlLATH VABSHDAYAir 
Naxbubbi V. Chbmbbakakdy Mussa Ktttty 

[6 Mad., 188 

Mahohbd Abbool Ruzzah o. Asif Ali Shah 

[8 N. W., 119 

Nabain Lall e. Lalla Nund Eishobb Lall 

[19 W. B., 78 

70. ■ ■ - ' ' " - Acknowledgment made to 

third party. — A written acknowledgment by the 
mortgagee of the title of the mortgagor, or of his 
right of redemption, was sufficient within the meaning 
of clause 15, section 1, Act XIV of 1859 though made 
to a third party and not the person entitled to the land. 
Dub Gopal Singh v, Easubbbam Pandat 

[8W.B.,8 

71 . Acknowledgment to third 

peraon. — An acknowledgpnent of title under clause 15, 
section 1 of Act XIV of 1859, need not be made to 
the mortgagor or his representatives; any acknow- 
ledgment in writing signed by the mortgagee is suf- 
ficient. Ahiloji yalab Khanuoji f). Donqab 
Habichand Gujab . . 6 Bom., A. C., 176 

Unicha Khanutib Kunhi Kutti Naib v. Valia 
P iuiGAiL Kunhamed Kutty Maraccab 

[4 Mad., 859 

Ali Hobbein v. Ramdyal . 8 NT. W., 78 

72. io redeem mortgage. 

— Acknowledgment. — The first plaintiff claimed to 
redeem a mortgage to defendants’ ancestor for R320. 
Defendants phaded that the mortgage was for 
R2-336'4, and redeemable only at the pleasure of the 
mortgagee. They also pleaded the Limitation Act. 
The original Court decreed redemption on payment of 
the amount stated by defendants. The lower Appel- 
late Court reversed that decree, and dismissed the 
suit as barred. Held, reversing the decree of the 
lower Appellate Court, that an acknowledgment by 
the mortgagees of the mortgagor’s title, sufiicient to 
take the case out of the statute, was evidenc^ed by 
their written answer in suit No. 238 of 1830, and by 
the answer in original suit No. 441 of 1861, as recited 
in the judgment in that suit, although the right to 
redeem and the amount of the mortgage were denied, 
and the acknowledgments were not made before those 
suits were brought. The Act for the limitation of 
suits does not require that the acknowledgment of the 
title of a mortgagor should be made to any particular 
person or at any particular time before the institu- 
tion of the suit in which the bar is pleaded. Nab- 
BAiNA Tantbi V. Ukkoma . . 6 Mad., 267 

78- Entry »a wajih-uLurz , — 

AcknowledgmeiU . — ^An entry in a wajib-ul-orz is not 
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XiIMITATlOlT ACT, 1877, a. 19 — continued* 

2. ACKNOWLEDGMENT OF OTHER RIGHTS 
-^continued, 

tantsmoant to an acknowledgment on the part of the 
defendant, mortgagee, of the plaintiff’s proprietary 
right so as to allow him to sue within sixty years 
from that date as provided by clause 15, section 1, Act 
XIV of 1859. Chujjoo Singh v , Nazir Hossbin 

[2 Agra, 227 

74. AeJcnowledgment hy vakil. 

— A solemn and honA fide acknowledgment in writing 
of the mortgage and right of the mortgagor, made 
by the mortgagee for the purpose of a suit through 
his vakil, whose act and statement for the purpose of 
the suit were within the scope of his authority 
according to the law then in force (clause 1, section 
21 of Regulation XXVII of 1814), and were to be 
considered as if his client were personally present and 
consenting, was a sufficient acknowledgment in writ- 
ing of the mortgagor’s right to redeem as provided 
by clause 15, section 1, Act XIV of 1859, and gave a 
fresh starting-])oint to the mortgagor to sue for re- 
demption within sixty years from the date of such 
acknowledgment. Such acknowledgment in writing 
need not be made directly to the imrty entitled, or in 
other words, to the mortgagor. Esrbr Singh v. 
Bibhbhhbb Singh . • *3 Agra, 266 

75^ Acknowledgment hy mook^ 

tear. — Veufructuary mortgage. — Where sixty years 
have elapsed from the date of a usufructuary mort- 
gage, a suit by the mortgagor to recover possession 
of the mortgaged property is barred by clause 16, 
section 1, Act XIV of 1859. Where a mortgagee 
signed a mooktearnama, in which he stated that he 
would abide by any arguments which might be 
urged, and any documents which might be tiled, by 
the mooktear thereby appointed, and the mook- 
tear subsequently tiled a written statement signed by 
himself alone, in which he admitted the mortgagor’s 
title, — Held that the mooktearnama and written 
statement could not be read together as amounting 
to an acknowledgment sufficient to satisfy the re- 
quirements of clause 15, section 1, Act XIV of 1859. 
Luchbiee Buksh Roy v. Runjkkt Ram Pandat 
[18 B. Ii. B., P. C., 177 ; 20 W. B., 868 
S. C. in lower Court . . 12 W. B., 448 

See Rahhani Bibi v. Hulasa Kuab 

[L Ii. B., 1 All., 642 

76. Acceptance of eale certi- 

ficate. — Acknowledgment of title. — The acceptance 
of a sale certiticate granted by a Zilla Court in 1824 
to the purchaser of a mortgagee’s interest in land 
sold by auction in satisfa(;tion of a decree, is not an 
acknowledgment, by the purchaser, of the title of 
the mortgagor which will satisfy the conditions of 
section 19 of the Limitat^n Act and give a fresh 
starting-point from which limitation will run for 
redemption. AkbaiiA Vaybbi Manakbl Kamah 
SOHAYAJIFAB V. NaPUYAKAT KbISHNA PoPUYAL 

[1. li. B., 6 MacL, 826 

77 ^ yew period.-^ Revival of 

barred enit.—I^la int. — Receipt. --Decree. — Agent . — i 


UMITATION ACT, 1877, •. ^Q-conUnned. 

2. ACKNOWLEDGMENT OF OTHER RIGHTS 
— continued. 

Vakil. — Mortgage. — Redemption. — The plaintiff’s 
ancestor mortgaged a piece of land to the defendants’ 
ancestor in 1797, and placed him in possession as 
agreed ujwn. Throe years afterwards both the mort- 
gagor and the mortgagee went out of the country, 
rhe mortgagor returning ftrst resumed possession of 
the land ; the mortgagee returning afterwards filed a 
suit in 182G to recover possession under the terms of 
the mortgage, and obtaining a decree in his favour 
poBsession was restored to him by the Civil Court in 
1827. Wlien taking delivery of the possession from 
the Court, the mortj^eo passed to the officers of the 
Court a receipt in which the mortgagee acknowledg- 
ed having roceiveni possession of the mortgaged land 
as direct^ by the decree. The plaintiff, the repre- 
sentative of the original mortgagor, on the 4th of 
December 1880, sued the defendant, the representa- 
tive of the original mortgagee, to redeem the land. 
Held that the suit was barred : the receipt incoiqmr- 
ating the decree by reference did not operate as an 
acknowledgment of a niortgage subsisting in 1827, 
so as to give to the mortgagor a new j)erio<l of limit- 
ation under section 19 of Act XV of 1877. This 
section intends a distinct acknowledgment of an 
existing liability or jural relation, not an acknow- 
ledgment without knowledge that the party is ad- 
mitting anything. Duabma Vithal ». Goyinp 
Sapyalkab . . . I. Ii. B., 8 Bom., 99 

78. — and art. 148, — Redemp- ^ 

tion of mortgage.— Acknowledgment of the mort- 
gagor* e title Hgned by mortgagee* h agent. — Held^ fol- 
lowing the decision of the Privy Council in Luohmee 
Rukih Roy y. Runjeet Roy Panday ^ IS B, L. R.. 177, 
under Act X IV of 1859, tliat an acknowledgment of 
the title of the mortgagor or of his right of redemp- 
tion signed by the mortgagee’s agent is not sufficient, 
under article 148, schudulo 11 of Act IX of 1871, to 
create a new period of limitation. liAiilfANi Bibi v. 
HuiiASA Kuab . • . I. Ii. B., 1 AIL, 642 

79. ■ ' — Acknowledgment 

title prior to Act XIVofl859. — In a suit for redemp. 
tion of landed projwrty the plaintiffs, representatives 
of the mortgagors, relied on an acknowledgment of 
the mortgagors’ title contained in an entry in the 
settlement records of the year 1841, which was 
attested by the representatives of the mortgagees, 
defendants in the suit, and the lower Courts having 
differed as to whether the acknowledgment was 
sufficient without prwif that it was made within 
sixty years from date of the alleged mortgage,— 
that, inasmuch as there was no limitation to suits for 
redemption of mortgage of landed property prior to 
Act XIV of 1859, it was unnecessary to ascertain 
when the mortgage was effected, the acknowledgment 
of 1841 being an acknowledgment of a right still 
subsisting, and one which fulfilled the requirements 
of article 148, schedule II, Act IX of 1871. Daia 
Chand V. Sabfbaz Ali , I. Ii. B., 1 AIL, 426 

80. Suit for re demption 

of mortgage.— Acknowledgment of title of mort- 
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X.IHITATION ACT, 1877, a. 19 — eonitnued, 

2. ACKNOWLEDGMENT OP OTHER RIGHTS 
— continued, 

gagor or of his right to redeem, — Whore the 
defendants attested as correct the record-of-rights 
prepared at a settlement with them of an estate in 
whicli they were described as mortjfagees of the 
estate, but which did not mention the name of the 
mortgagor, — Held (Spankib, J., dissenting) that 
tiiere was an acknowledgment of the mortgagor’s 
right to redeem within the meaning of article 148, 
schedule II, Act IX of 1871. Per Peaeson, J. — That 
tliere was also an acknowledgment of the mortgagor’s 
title. Per Spankib, J, contra, DaiA Ohand v. 
Saepbaz Ali . . . 1. L. R., 1 AIL, 117 

But see Mukkanni v, Makan Bhatta 

[I. li. 6 MacL, 182 

31 , Suit for re- 

demption of mortgage, — Aoicnotoledgmcht of title 
of mortgagor or of his right to r’edeem, — An 
acknowledgment, to he within the meaning of ar- 
ticle 148, schedule II, Act IX of 1871, must ho an 
acknowle<lgment of a present existing title in the 
mortgagor. An acknowledgment of the original 
making of the me tgage deed and of possession having 
i)€en taken under it, coupled with the allegation of 
the subsequent execution of two other deeds practi- 
cally superseding the mortgage and altering the rela- 
tion of the parties, contained in a written statement 
hied previous to the expiry of the sixty years allowed, 
is not a sudlciorit acknowledgment within the meaning 
*of that article, so as to prevent limitation from 
operating. Ram Das v, BiEJUUNDirir Das alias 
LaIiOO Baboo 

[L li. B., 9 Calo., 616 : 12 C. L. B., 284 

32. Execution of decrees . — 

Petition. — Section 4, Act XIV of 1859 is not appli- 
cable to the execution of decrees. Thus an incidental 
mention by a judgment-debtor, in a petition filed by 
him in another case in which another decree-holder 
had taken out execution, that he owed money to the 
decree-holder in the present case, was held not to bo 
an admission within the meaning of that section to 
keep the decree alive. Luchmun Kooxwab ». 
Lvohmun Bhukut . . . 7 W, R., 79 

38, — — Execution of decree. — Peti- 

/ion.--The word “debt” in section 20 of Act IX of 
1871 applies only to a liability for which a suit may 
be brought, and does not include a liability for which 
judgment lias been obtained : thereforcf, wlicre the 
last application for execution of a decree had been 
made on the 14th of December 1872, and a notice 
under section 210, Act VIII of 1859, issued on the 19tli 
of January 1870, and on the 28th of April 1873 the 
judgment-debtor ftltHl a petition notifying part-pay- 
ment, which ].Hjtition was signed by the judgment- 
creditor,— He W, in an application for execution made 
on the 27th of April 1870, that further execution 
was harried by limitation. Kallt Pbosonno Hazra 
o. Hxbba Lal Mundlb . I. L. B., 2 Calo., 468 

34, : — Execution of decree . — 

A^i^'0fi.T*Au appUeation was made for execution of 


LIMITATION ACT, 1877, a \9--eontinued. 

2. ACKNOWLEDGMENT OF OTHER RIGHTS 
-^continued, 

a decree against the heir of the judgment-debtor on 
the 26th July 1871. On the 80th November! of the 
same year the debtor applied by petition for two 
months* time,— .HeM that the petition was not an 
acknowledgment within the meaning of section 20 of 
Act IX of 1871 so as to save limitation. Kallg 
Prosonno Hazra v. Heera Lal Mundle^ I. L. E., 
2 Calc., 46Sy followed. Ishana Dabia v. Gbija Kant 
Lahiby Chowdhby , . 3 C. Ii. B., 672 

85. — Acknowledgment in writ- 

ing of debt by judgment-debtor. — An acknow- 
ledgment in writing of a debt by a judgment-debtor 
is not such an acknowledgment as is contemplated 
by Act IX of 1871, section 20, and will not, therefore, 
operate to extend the period of limitation in favour of 
the judgment-creditor. The “ debt ” referred to in 
that section is not a judgment-debt, but a liability to 
pay money for which a suit can be brought. Mun&ol 
Pbashad Diohit t>. Shama Kanto Laiioby Chow- 
dhby . . . : I, L. B., 4 Calc., 708 

88. Execution of decree . — 

Acknowledgment in writing. — An application for 
the execution of a decree is an application in re- 
spect of a right,” — that is to say, the “ right” of 
the decree-holder to execution, within the meaning 
of section 19 of Act XV of 1877. An application in 
writing by a judgment- debtor for the postixmement 
of a sale in the execution of the decree and the issue 
of afresh notification of sale is “ an acknowledgment 
of liability ” within the meaning of the same section, 
in respect of such “ right.” Ramhit Rai r. Satqub 
Rai LL.R.,3 A1L,247 

87. Application for execution 

of decree . — The provisions of section 19 of the 
Limitation Act, 1877, are not applicable to appli- 
cations in execution of decrees. The ruling of the 
Allahabad Full Bench in Ramhit Rax v. Satgur Rai, 
I. L. R., 3 All., 247, dissented from. Rama n. Ven- 
KATESA • . I. L. B., 5 Mad., 171 

88. Application for execu- 

tion of decree. — Acknowledgment. -An application 
for the execution of a decree is an application in 
respect of a “ right ” within the meaning of section 
19, Act XV of 1877, and a petition made by a judg- 
ment-debtor, and signed by his vakeel, praying for 
additional time for payment of the amount of a de- 
cree, constitutes an “ acknowledgment of liability ” 
within the meaning of that section, and a now period 
of limitation should be computed from the date of 
such petition in onler to ascertain whether the exe- 
cution of the decree is barred or not under the pro- 
visions of article 179, schedule II of the Limitation 
Act. Ramhit Rai v, Sutgur Rai* I. L. R., 3 AIL, 247 ; 
and Ram Coomar Kury. Jakur Ali, 1. L, R., 8 Calc., 
716, followed. Tobbe Mahomed v. Mahomed 
Mahboob . I. L. B., 9 Calo., 730 : 13 C. L. B., 91 

89. — — Execution of decree.-— 

Acknowledgment t» writing. — Part-payment.^ Act 
XV of 1877, s. 20, and sch. II, No. i79.— A decree 
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2. ACKNOWLEDGMENT OP OTHER RIGHTS 
—continued, 

for money, dated the 24th Juno 1878, directed that 
a certain iuHtalmeiit sliould be paid on the 22ud July 
1878, and a like instalment on the 20th December 
187^, and the balance by certain iustahneuts com- 
mencing from a certain date, and that, in case of 
default, the decreeholder might realise the whole 
amount of the decree. The instalments were not 
paid at the fixed dates, but part- payments of the 
amount of the decree were maile by the judg- 
ment debtor from time to time out of Court. On 
the 7th May 1879 lie made a part-payment and 
an endorsement on the decree to the following 
effect : “ I, G., judgment- debtor of this decree, 

have myself paid Rs. — , and have endorsed this pay- 
ment on the decree in my own handwriting.** On 
the 6th September 1881 the decree-holder applied 
for execution of the whole decree. by the 

Court, that the application was governed by the rule 
contained in section 19 of the Limitation Act, 1877 ; 
that the endorsement made by the judgment-debtor 
on the dc^croc was an jicknowhMlgment of liability 
under the decree j and that consequently the period of 
limitation for the application should be computed 
from the time such enchjrsement was made, and the 
application was therefore within time. Ramhxt Jiai 
V. Satgur Mai\ I. L, if., 3 AlL^ 247, followed, but with 
doubt. Per Maumood, J. — That, following the ratio 
decidendi in Ramhit Rai v. Satgur Rai, /. L. J2., S 
All., 247, the part-payment made and endorsed on the 
decrtK> by the judgment-debtor fell within the terms 
of section 20 of the Limitation Act, 1877. Aif- 
muiuUah Dalai v. Kallg Churn Mitier, 1. h. R., 7 
Calc., 36 , distinguished. Also per Maiibiood, J, — 
That it was doubtful whether in this case the decree- 
holder was bound to execute the whole dtjcrce when 
the first default occurred, as the terras of the decr<*o 
appeared to give the decree-holder an option in the 
matttjr, and therefore whether the ajiplicjation for 
execution was barred because it was made more than 
three years after that date. Shih Dat v. Kalka 
Prasad, I. L. R., 2 AIL, 443, distinguished. Janki 
Pbasab V . Ghulam Ali . . 1. L. R., 5 All., 201 

90, and art, 179. — Acknow- 

ledgment in writing. — Authority to sign acknowledg- 
ment . — On the 7th of December 1877, additional 
time for payment of the amount of a decree, dated 
the 24th of March 1 876, was granted to the judgment- 
debtor upon a ]>etition signed by his vakeel. On the 
4th of December 1880 a fresh application for execu- 
tion was made. Held that it was not barred under 
article 179, schedule II of Act XV of 1877, inasmuch 
as the petition constituted an acknowledgment of 
liability under section 19 of the same Act, aii(4a new 
period of limitation began to run from the 7th of 
December 1877. The object of the words “applica- 
tion in respect of any pro]>erty or right ** in section 19 
is to extend to the applications mentioned in schedule 
II the same privilege as is accord<Hl to suits. Ramhit 
Rai V. Satgur Rai, I. L. R., 3 All., 247, approved of. 
Bijc Coohab Kub V . Jakub Ali j 

[L L. IL, 8 Gala, 716: 10 C. X.. 618 j 
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91, . Execution of decree,— 

Contract superseding decree. — Adjustment of decree, 
— Certification. — Civil Procedure Code, s, 258,— 
Acknowledgment in writing. — In the course of pro- 
ceedings in execution of a dccrcte dated the 14th 
June 1878 the parties, on the 11th January 1881, en- 
tered iritt) an Jigrcement, which was registered, and 
filed in the Court executing the decree. The deed 
recited that the decree was under execution, and tliat 
a mortgage -bond, dated the Ist December 1873, in 
favour of the judgment-debtor by a third party, had 
been attached and advertised for sale, and that the 
decree-holder and judginctit-debtor liiul arranged the 
following method of satisfying the decret* : that 
the judgment- del dor should make over the said bond 
to the decree- holder, in order that ho might 
bring a suit tliercon at his own expense against the 
obligor, and realise the amount secured by the Imnd, 
and out of ibo amount realised satisfy the decree 
under execution, with costs and future inUTcst, toge- 
ther with all costs of the suit to Ik* brought against 
the obligor, and together with a sum due by the judg- 
ment-tlebtor to the decree-holder under a note of hand 
for H250 with iiit-erost; and other details which need 
not he stated. On the sanui day that this deed was 
executed, the decree-holder filed a petition in tho 
Court, to the effect that under the agreement an 
arrangement had been made for payment of the 
judgment-debt, by which tho ju(lgment-debt<jr made 
over to him the Ijond advertised for sale, in order 
that the jxititioner should filt! a suit under it at his 
own cost against the obligor, and realise tho debt due 
under tho decree in execution with interest and costs ; 
and he praycnl that the sale to he held that day might 
ho postponed, and the application for execution 
struck off for the present, and tl»e previous attach- 
ment maintiiined, and stated that, after realisation 
of tlie amount entered in the boml advertised for sale, 
an application for execution would h(! duly filed. On 
this the order was that the cxecutiou case Ik* struck 
off the file, and the attachment maintained. On the 
24th December 188:i, tho det;ree-holder applied for 
execution of the decree, alleging that the judgment- 
dcihtor hml failed to make over tlic bond to hitn accord- 
ing to the agreement. Tin; judgment-debtor objected 
that the decree was no longer eapabh; of execution, 
having been superseded by the agn;einent of the llth 
January 1881, and that the application was barred 
by limitation, the previous application Iw/mg dated 
the 9th Novcml>er 1 880. Held that the application 
was within time, inasmuch as ihv, acknowledgment in 
the deed of the lJt)» January 1881 came within the 
terms of section 19 of the Limitation Act, so as to 
originate a fresh penocl of limitation in respect of the 
execution of the decree. Ohansham v. Mukha, I, L, 
R., 3 Alt., 320 ; ,Janki Prasad v. Ghulam Ali, I. L. R,, 
5 AIL, 20 1 ; and Ramhit Rai v. Satgur Rai, I. L. R., 
3 AIL, 247, followed. Fatbh Mouamhad ©. Gopal 
Das L Ii. B., 7 All., 424 

8 . 20 (1871, 8 . 21). 

Case under Punjab Code 


1 . 
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IiHOTATION act, 1877, 0. SO-eontin9ted. 

brfore Limitation Act, 1859 . — In a case under the 
Punjab Code before the Limitation Act of 1859 came 
into operation in Oudh it was held by the Privy Council 
t^t payments made by an agent upon account, and 
continued monthly for several months, ought to be 
regarded as tantamount at least to, if not correctly 
described as, a running account, and were therefore 
part'payments which amounted to “ a partial satis* 
&ction of demand,” whereby the period of limitation 
was renewed. Mukkuk Lall v» 1mtiaz-ood> 
Dowlah 

[6 W. R., P. O., 18 : 1 Ind. Jur., N. 8.. 142 
10 Moore’a I. A., 862 

See Gowba Bbbeb v. Kibsen Mibbbb 

[1 Ind. Jur., TX. S., 224 

Abd Potitpabun Sen v. Chundeb Cattnt Moo- 
EBBJBE . . .1 Ind. Jur., N. S., 829 

Under the Act of 1869 part- payment was not an 
admission of a debt though evidenced by writing. 
IftJHAlCAD JABULA O. VeNKATANATAB. 

[2 Mad., 79 

Iovaba Das v. Rtchabdsob • . 2 Mad., 84 

Kbibtea Row o. Haoiiapa Suoapa 

[2 Mad., 807 

Madho Sinc a o. Thakoob Pebshad 

[5 N. W., 85 

2. ■ ' prescribed period, — Two of 

the sons out of a joint Mitakshara family, consisting 
of a father and three sons and the widow and sons of 
a deceased son, and carrying on business in partner- 
ship, sued to recover money due on a hath-chitta dated 
11th December 187(1: the last payment made and 
entered by the defendant being on the 20th July 
1877 : lio time was lixed for payment of the money, so 
tl^t it became payable on the date of the hath-chitta. 
The suit was instituted on the 19th July 1880 and 
came on for hearing on the 2Gtli of July, when an ob- 
jection was taken that all the parties who ought to 
sue were not on the record. On the application of the 
original plaintiffs, the names of the fatlier and the 
third son were then added, and the plaintiffs were 
described as surviving partners of the deceased son. 
At the time the additional plaintiffs were made 
parties the suit was as regards them barred by 
limitation. Held that the suit, if all the plaintiffs 
had originally joined in suing, would not have been 
barred by section 20 of Act XV of 1877. The words 
“prescribed period” in that section mean, not the 
period proscribed for the payment of the debt, but the 
prescribed period of limitation. Ramsbbok v. Ram- 
LAL Koondoo . . I. Ii. B., 6 Calo., 815 

[8 C. L. B., 457 

In the hatteb op Monoola Koibobto v. 
Annoda Ram . 12 O. Ii. B., 277 

See Luvab Chtjnilal Ichhabam o. Lutae Tei- 
BuovAN Lalbas . 1. li. B., 5 BoxxLf 688 

8. Payment of interest . — 

Section 21 of Act IX of 1871 has uo application 
where the payments of interest admitted were made 
after the expiration of tlie period prescribed for the 
repayment of the loan. Tabi^by Chuek Nunbt v. 
Abuvr Rouoman . 2 C. li. B., 846 


LIMITATION ACT, 1877, 8, 2(h^ontinned, 

4. Payment of interest. — Pay 

ment made before Act earns into operation . — The 
exception of payment of interest contained in section 
21, Act IX of 1871, is not condned to payments made 
after that Act came into force, but applies also to 
payments made before that date. Tbagabata 
Mudali e. Mabiyafpa Pillai 

[L L.B.,lMad.,264 

5. Bond, — Payment of ta- 

terest. — Adjustment of accounts. — Suit to recover the 
principal sum and one year’s interest due on a bond 
dated the 11th March 1866. By the terms of the 
bond the rent of certain land was assigned to the 
lender as security for interest. No date was speci- 
fied in the bond for the payment of the principal 
sum. The interest was regularly paid up to October 
1871, and the present suit was brought in June 1874. 
— Held, on special appeal, by Holloway, J., that, 
assuming that the period of limitation was throe 
years, and that it had run out both before action 
brought and before Act IX of 1871 came into opera- 
tion, section 21 of that Act operated to save the 
action : that at the period of that law coming into 
force there was still a contractual right existing, and 
that the right of action was restored by the payment 
of interest. Vencatachella Mudali v. Seshagherri 
Rau, 7 Mad., 283 ; and Mokatalla Naganna v. Pedda 
Narappa, 7 Mad., 28S, distinguished. Held, by Mob- 
GAN, C. J., that no question of limitation arose. That 
the lender having been constituted by the bond a 
trustee and receiver of the rents and profits of land, 
it was only on an adjustment of his accounts tliat the 
principal became payable. Valia Tambttbatti v. 
ViBA Rayan . . L L. B., 1 Mad., 228 

0, ■■ ■' Payment of interest . — Con- 

tract in writing . — The defendant at different times 
made payments to the plaintiff, who was his creditor, 
in reduction of the general balance of account against 
him, but without intimating that any of such jmy- 
ments was to be appropriated in satisfaction of the 
interest due on his debt. Held that there had been 
no payment of interest, “ as such, ” by the defendant 
so as to bring the case within clause 1 of section 21 of 
the Limitation Act (No. IX) of 1871, and that the 
plaintiff’s claim was barred. Hanmantlal Moti- 
OHAND V. Rambabai . L L. B., 8 Bom., 198 

7. Receipt of rent. — Pay- 

ment of interest. — Mortgage . — In 1868 land was 
mortgaged to the plaintiff with possession for a term 
of five years, and in 1861 the defendant, the mort- 
gagor, took a lease of the land from the plaintiff, 
under which he paid rent until 1870-71. The mort- 
gage-debt was repayable on the expiry of the term. 
Plaintiff brought the suit out of which this appeal 
arose to recover the debt from the mortgagor. It 
was pleaded that the suit was barred by limitation, to 
which plaintiff replied that the receipt of rent was in 
fact a payment of interest, and that from the last 
payment of interest a new period of limitation arose. 
Held, that the case being governed by the provisions 
of Act IX of 1871, the payment of rent under an 
agreement entirely independent of the original mort- 
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gage could not be regarded as a payment of interest. 
UxKJBU Kutti e. Abdul Kadab 

[1. L. R., 2 Mad., 165 

8. Mori gag s . — S uit fo r 

arreart of rent. — ^Where a kanom was granted in 
1868 for five years to secure repayment of a loan, and 
a leate made in 1861 to the grantor of the kanom by 
the kanom-holder and rent paid under the lease until 
1871, — Held that a suit brought in 1877 to recover 
the kanom amount and arrears of rent for seven 
years was barred by limitation except as to three 
years' arrears of rent. Palliagatha Ummbr 
kuTTi V. Abdul Kadab . I. L. R., 3 Mad., 67 

0, JEniry of account etated hy 

debtor in creditor's hooks. — Implied contract. — An 
entry of an account stated, made by a debtor in his 
creditor's books, is not a contract in writing within 
the meaning of Act IX of 1871, section 21. Ambit- 
LAL Maksuk V. Maniklal Jbtha . 10 Bom., 376 

This case was followed in Hanmantmal Moti- 
CHAND c. Rambabai . 1. Xi. R., 3 Bom., 198 

where it was held that, consequently, the payments 
made by the defendant on account were not such 
payments of the principal of the debt due by him as 
would bar the operation of the Act. 

See Ramchoddas Nathubhai «. Jetchand 
Khusal Chand • 1. li. R., 8 Bom., 406 

10. Payments towards adjusted 

account. — Where, sulwequently to the adjustment of 
his account with the plaintiffs, the defendant had 
been credited with amounts of surplus proceeds of 
goods and of a hundi, held that such amounts were 
not payments within the meaning of section 20 of 
the Limitation Act. Nabeonji BniMJi v. Muoni- 
Euii Chandaji . . I. Ij. R., 6 Bom., 103 

IL Sum realised hy execution 

sate.-^ParUpayment.—K sum realised by an execu- 
tion sale cBiinot be considered a part-payment under 
section 21, Act IX of 1871 so as to give anew period 
of limitation. RuGHOONATH Doss v. Shiromonee 
Pat Mouadbbbb . . .24 W. R., 20 

Bbhul Doss v. Ikbal Nabain . 25 W. R., 249 

Ramchandba Ganbsh V. Dbvba 

[L Ia Rt, 6 Bom., 626 

12, Part’payment of principal 

of bond.-- Endorsement, Facts which must appear 
ta. — To satisfy the conditions of section 20 of the 
Limitation Act, the endorsement in the handwriting 
of the person making a part-payment of the principal 
of a iond need not show the appropriation of the 
payment to principal but only the fact of the pay- 
ment. Jada Ankahma V. Nadtmpallr Rava 

[L li. R., 6 Mad., 281 

13 ^ Part-payment of principal. 

Endorsement. — Handwriting of payer. — Marks* 

man. — In section 20 of the Limitation Act, 1877, the 
condition that the fact of payment in the case of 
part-payment of the principal of a debt must ap)>earr 
in the handwriting of the person making the same is 
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satisfied if the payer signs or affixes his mark beneath 
an endorsement not written by him. Madabhushi 
SeSHACHABLU 0. SlNGABA SbSUATA 

[L L. R., 7 Mad., 66 

14. Part-payment of principal. 

— Endorsement. — Handwriting of payer, — Marker 
man. — The mark of the payor subscribed to an on* 
dorsement not in the handwriting of the payer will 
satisfy the proviso to section 20 of the Limit* 
ation Act, 1877, which requires that the fact of the 
payment of part of the principal of a debt made 
the debtor or his agent duly authorised in that hehaft 
shall ap)>ear in the handwriting of the person making 
the payment, in order that a new period of limitation 
may run from the date of such payment. Ellafa 
Natak o. Anumati Qoundab 

[L L. R.,7Mad.,76 

16. Part-payment of principal 

of debt. — Endorsement of cheque by debtor. — Where 
the only evidence in the handwriting of the debtor of 
the part-payment of the principal of a debt was the 
endorsement of a chetpie to the creditor, — Held that 
such endorsement did not satisfy the conditions of 
section 20 of the Limitation Act so as to givo 
rise to a now period of limitation from the date of 
such endorsement. Maokenzib v. Thibuvbkgada- 
THAN . . . . L L. R., 9 Mad., 271 

18, Unregistered mortgage . — 

Receipt of produce in lieu of interest. — Receipt of the 
produce of land held under a deed of mortgage re- 
quired to be, but not registered, cannot be deemed to 
bo a payment for the purjwse of section 20 of the 
Limitation Act, 1877. Piouandi v. Kandabami 

[I. L. B., 7 Mad., 539 

8. 21 (1871, 8. 20, expL 2 ; 1869, 8. 4). 

1, Acknowledgment by part- 

ner. — An ot^knowlcdgment by one partner sufficient 
to save limitation will not bind another partner who 
lias not subscribed such acknowledgment. Rbnabsbb 
Dahb o. Kuoobual Chund. Kiioohual CiriJND o. 
Palsieb .... 2 Agra, Ft. II, 170 

2. Partnership accounts.— 

Section 20, Act IX of 1871, does not api)ly to partner- 
ship accounts. Khuodeb Ram Dutt v. Kxshbn 
C uAND Golbboua . . 26 W. R., 146 

8^ Acknowledgment given by 

one partner wh*n binding on the firm. — Partnership, 
— Practice. — Parties.— Same person both plaintiff 
and defendant. — The plaintiff, as heir of his mother, 
suecl a firm, in which he was himself a ]>artner, to re- 
cover the amount of certain loans which he alleged 
that his mother in her lifetime liad made to the said 
firm. The plaintiff was made a defendant in the suit 
along with tlie other partners. The alleged loans 
were made on the 2nd November 1881 and the 12th 
OctolHjr 1882. The prtiwmt suit was not filed until 
December 1885. The plaintiff, however, relied on an 
acknowledgment signed in his mother's account book 
by himself as partner in the firm on the 1st Novem- 
ber 1883. The first defendant did not appear, or put 
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in any defence. The second defendant pleaded limit- 
ation, and alleged that on the 2nd November 1880, 
prior to the dat<j of the alleged loans, ho had retired 
from the firm, and, therefore, was not liable. From 
the evidence given at the hearing it appeared that the 
business stopped, so far as buying and selling and 
fresh trading were concerned, at the end of the year 
1881, and that subsequently to that date the partners 
were occuj)ied solely in winding up the affairs of 
the firm. Held that, under the circumstances, the 
acknowledgment given by the plaintiff did not bind 
the other partners, and that the claim against them 
was barred. If, at the time the acknowledgment 
was giv<m, the firm had been a going concern, the 
plaintiff’s authority to make such an acknowdedgment 
on behalf of the firm might have been presumed ; but 
in this case the business had been closed, and the 
partnership entirely dissolved. The presamption, 
therefore, whicdi arises in active j»artnerslii|), no longer 
existed, and there was no evidence that the plaintiff 
had been expressly authorised to act for the other 
partners in making the acknowledgment. The mean- 
ing of the word only ” in section 21 of the Limit- 
ation Act XV of 1877 is that it must also be shown 
that the partuc. signitig the acknowledgment bad 
authority, express or implied, to do so. In a going 
mercantile concern such agency is to Ik' presumed as 
an ordinary rule, Pbkmji Ludka o. Dossa Doon- 
OBBsar . . . I. L. B., 10 Bom., 358 

8. 22 a871, 8. 22). 

See False Imfbisonmbnt. 

[L L. B., 9 Bom,, 1 

X, Partif added under s. 7S, 

Civil Procedure Code^ 1S5V. — When a party was 
substituted or added as a defendant, under section 73 
of Act VIII of 1859, the suit was held to be com- 
ineni’ed against him at that time, and not before ; 
thcrefon;, where A, sutnl J9., as representative of C, 
for land, and more than twelve years after the cause 
of action a<-crued fouml that JB, was not in possession, 
hut I)., and by order of Court V. was substituted as 
defendant,-— i/e/rf the claim against 1). was barred. 
Kaj Kishokkk Dossbb v. Hudden Cuundeu Shaw 
[2 Ind. Jur., N. S., 49 ; 6 W. B., 298 

Nukdo Gopal Roy tj. Jankbbbam Chuckekijutty 

[W. B„ 1864, 316 

Eshak Chundkb Babebjbe V, Kbisto Gutty 

Nao • , . . .14 W. B,, 377 

2, Act XIV of 1859. — Parties 

added after expiration of period of limitation. — A 
suit was held not to be barred by the Limitation 
Act, 1859, as against parties added after the expiration 
of tile pt'riod alloweil by law, provided the plaint be 
ftloil against the original parties prior to the expira- 
tion of such period. IssvBBPBBSAUi) d. Ukjoonloll 

[2 Hyde, 248 

Kalbb Kishobb Chattbbjeb V , Luckhbb Debia 

CuowniiBAM . . .6 W. B., 172 

8. Act Xirofl859.’-Suit hp 

widow on behalf of minor son. — Son afterwards 


LIMITATION ACT, 1877, 8. 22 — continued, 
joined as plaintiff. — In 1864 a Hindu widow, having 
a minor son, sued, in her own name and on her own 
behalf, to recover certain immoveable property. The 
action was brought on a lease which expired in 1854. 
The defendant denied the lease, and contended that 
the suit should be dismissed, as it could not be 
maintained by the widow in her own name. In 1871, 
the son, who had in the meantime attained his major- 
ity in 1865, was made a co-plaintiff on his own ap- 
plication. Held that tlic suit was barred, inasmuch 
as it must, if maintainable, be deemed to have been 
instituted in 1871, when the son was made a co-plaint- 
iff, the plaint previously to that time having been in the 
widow’s own name and expressly on her own liehalf. 
Held, also, that making the son a co-plaintiff in 1871 
could not change the character of the suit as it had 
existed previous to that date so as to defeat the law 
of limitation. Held (by Pinhey, J.) that the minor 
was WTongly made a plaintiff in 1871. JUhurm Hass 
Pandey v. Sham Soondri Dehiah, 6 TV. P. C., 44, 
distinguished. Gopal Kashi v. Rama Bai Saheb 
Pattab 12 Bom., 17 

4 . Act IX of 1871, 8. 1 

8. 22. — “ Commenced,** Instituted** — Added de- 
fendants. — Suit for conirihuixon or partnership 
account. — Cause of action. — Qumre, — Whether the 
wonl “ commetKied ” in section 22 of Act IX of 1871 
is equivalent to the word “ instituted ” in section 1, 
and whether section 1 docs not exclude from the 
oiieration of the Act all suits instituted liefore 
1st A])ril 1873 even as to defemlants added after 
that date. Supposing the provisions of section 22 
of Act IX of 1871 to apply to defendants added 
by amendment subsequently to Ist April 1873, in a 
suit instituted before that date, such added defend- 
ants will, under the terms of that section, and if 
that section does not apply, then under a general 
principle of law, be allowed to reckon the iwriod 
of limitation on which they rely from the date at 
which they were addeil, but the periods of limitation 
provided by Act IX of 1871 do not necessarily apply to 
defendants so added. The plaintiff and three of the 
defendants, Ixung four members of a partnership, 
consisting of seven persons, borrowed, in January 
and February 1865, on account of the partnership, 
from the Commercial, Finance, and Stock Exchange 
CorjKiration, two sums of HI, 2 1,614 and ttl, 08,000, 
for w'hich they gave tlieir joint and several promissory 
notes, and shortly afterwards two of the partners 
retired, leaving the plaintiff and the four defendauta 
alone constituting the firm. On 27th St*ptember 
1865, the plaintiff and first defendant were sentcncetl 
to transjxirtation for life, and on 15th April 1867 one 
of the other defendants liecame insolvent. On 25th 
April 1867, the liquidators of the Commercial, 
Finance, and Stock Exchange Corporation obtained a 
decree against the plaintiff and the three defendants 
who had joined in the making of the promissory 
notes for the amount due on their joint and several 
promissory notes and costs. In March 1868, the 
immoveable and moveable property of the plaintiff 
and the moveable property of the first defendant 
were sold in execution, and the whole of the proceeds 
of the plaintiff’s immoveable property, together with 
the balance of the proceeds of the moveable projierties 
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of the plaintiff and first defendant, after satisfying I 
thereout two prior decrees against them, were applied 
in part satisfaction of the decree of 25th April 1867, 
and the moneys so recovered were distributed to the 
shareholders by the liquidators, who, however, re- 
tained in their hands such portion as would have been 
payable in respect of the shares held by the judg- 
ment-debtors, and thus the whole decree was satisfied, 
leaving a balance of H25,212. The distribution of 
assets was made on 3rd April 1869, and the final 
dividend to shareholders other than the judgment- 
debtors paid on 3rd August 1869. The two defend- 
ants otW than the first and the insolvent took the 
benefit of Act XXVI 11 of 1865, and obtained their 
discharge in April and December 1869. The plaintiff, 
therefore, sued the first defendant alone on 18th 
March 1873 as contributory for the satisfaction 
of the joint decree, but subsetiuently, by amendment 
made on the 6th February 1874, added the other de- 
fendants, and prayed for a decree that he was entitled 
to receive and appropriate the balance of R25,212, 
and that the first defendant should jiay to the 
plaintiff the balance of the moiuys paid by him in 
excess of his share in satisfying the dccr<H3 of 25tli 
April 1867, with interest, ^’ter deducting throe 
fourths of the sura of H25,212, on that, if necessary, 
the partnership accounts might be taken, and the 
])laintiff be i)aid such sums as might be found to 
1)6 due to him. Held : 1st — That the period of limit- 
ation as to all the defendants was that provided by 
Act XIV of 1859, whether tlie suit was to be treated 
as one for a partnership account, or one for contribu- 
tion of an ascerbiincd sum. 2nd — That os to the 
first dcfenihint the ))eriod of limitation was to l)e 
reckoned back from I8th March 1873. 3rd. — That 
as to the added defendants the period of limitation 
was to be reckoned back from 6th February 1874. 
4th — That tlie plaintiff's cause of action arose in 
April 1868, when liis property w)is sold and apj)lied 
in satisfaction of the joint decree of 25tb April 1867, 
and not on the date of the decree itself, Dayal 
Jaibaj V, Khatay Ladiia . . 12 Bom., 87 

6, — Substitution of heirs of decree^ 

holder, — 111 a suit to set aside tlie sale of certain 
lands whi(di had been attiudied and sold by a decree- 
holder as the property of his debtor, plaintiff bi ought 
his action against the decree- holder and a party 
whom he supjxised to be the auction- pure baser. Sub- 
sequently, finding tliat his su})position had been erro- 
neous, he applied to have the real jiurchaser made a 
party, and the heirs of the decree- hoi dor (who had 
died) substituted as defcmlants. Held that the suit 
against the heirs was not barred by lapse of time, as 
it was originally brought within the jieriod of limit- 
ation against the dec.rce-holder, of whose death the 
plaintiff first learnt the news from the return made 
to the summons. Skkb Kishbn Chowdhry t», Kam 
Kisto Bmuttachabjek . 10 W, B., 317 

6. and art. 60. — Adding 

party as defendant. — On 2nd August 1872, A. K, 
filed a ])laint against M. H. and M, M. in which he 
alleged that on 1st April 1870 M. R. had given a 
hundi for R500, for value received, to AT. ; that 
on 27th March 1871 M. R. purchased this hundi 
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from A. K,y promising to pay him R534 for it ; tliat 
Jf. R. gave the hundi to his brother I, R. for the 
purposi? of obtaining payment of the amount from 
M, R . ; and that L R. subswpiently informed A. K. 
that tlie huiidi hud betm lost. A. K. accordingly 
prayed that the defendants M. R. and Af. R. might 
be decreed to i)ay him R534 with profit and interest. 
M. U. denied that he had purchased the hundi from 
A. A"., who, he alleged, had given the hundi to I, R, 
for the puriH)se of getting it cashed. M. R. admitted 
that he had executed the hundi, and had given it to 
A. K. for liuOU. lie further alleged that it hiui boon 
presented to him for payment by I. if., to whom ho 
had paid the amount with interest on Slst March 1871, 
and he jiroduced the hundi with a receipt, purjx)rting 
to he by /. H. indorsed on it. The trying Judge, after 
settlement of the issues, on 25th June 1874, added 
/. if. as a party defeiidaiit. /. if. alleged that A. 
K. had given him the hundi for the pur}K)8e of get- 
ting it cashed, denied the payment by M. R., alleged 
the indorsement on the hundi to l)e a forgery, and 
pleaded limitation. Meld, with reference to section 
22 of Act IX of 1871, that the law of limitation 
applicable to the suit, so far as f. M. was concerned, 
was schedule 11, article 60 of tliat Act, and that, 
therefore, if the paymmit by M. R. to i. if. were 
not proved to have been made within three years lief ore 
25th June 1874, the day on which I. ti. was added 
as a defendant, the suit as against him was barred. 
Dayal Jairaj v. Khatav Ladka, 12 Mom., 97 ; and 
Chinnasami Iyengar v, Gopalacharry 7 Mad., 392 
dissented from. Abdul Kauim v. Manji Hanbkaj 
[ I. L. B., 1 Bom., 295 
But see Issubepbbbaud v. Uujoox Lall 

[2 Hyde. 248 

7. Adding plaintiffs tohoae 

suit is barred . — Where the original plaintiffs could 
only enforce their claim in conjunction with the 
addiMl ])laintiffs, and the added plaintiffs were 
barred by section 22 of Act XV of 1877 , — Held that 
the claim of the original iilainliffs was also barred, 
Boydonalh Mag v. Qrish Chunder Roy, I, L, R., 
3 Vale., 20, dissented frmii. lUMBBunK v. Ram Lall 
Koondod . I. Ii. B., 6 Calo., 816 : 8 C. L. B«, 467 

8 . Joint purchase. — Suit 

against one of the purchasers, — Addition of other 
purchaser as defendant. — Effect of suit as regards 
the latter being barred by limitation. — I*., on the 
12tb April 1880, instituted a suit against Z. claiming 
0) enlorce a right of pre-emption iri respect of the 
sale of a sliare of an uiidividt^d estate to the latter 
and his minor bnither A. jointly, under an instru- 
ment dated the I2th April 1879. On the 3rd May 
1880, A. was made a defendant to such suit, Z, lieing 
apiMjinted guardian for the siiit for him. Held that, 
inasmuch as such suit, as regards A., was beyond 
time, aud as tlie only relief which could be granted 
therein to M. was the invalidation of the joint sale to 
Z. and A., such suit, even admitting it was within 
time as regards Z. was not maintainable. Habib-ul- 
LAU V, Acuaibab Pakdey . I. L. B,. 4 AIL. 146 

9. — Adding defendant after 

suit barred , — A suit for property in the |)OSBession 
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of leversl persons was bronght by the plaintiff 
against one of those persons only. After the institu- 
tion of the suit, and after the period of limitation 
prescribed for a separate suit on the same cause of 
action against the other persons in possession had 
elapsed, these latter were added as defendants. 
Meld that the suit must be dismissed as against the 
added defendants, on the ground that it was barred 
by limitation. Obhot Chuen Nundi o. Keitab- 
THAHon Dossbb . . I. L. B., 7 Calo., 284 

10. Joinder of per gone (u plain- 

tiffe after period of limitation for euit hae expired, 
— Frame of euit. — Parties. — A., who with his three 
brothers composed a joint Hindu family, brought a 
suit in his own sole name to recover a joint debt. 
When the objection was taken to the form of the suit 
on the ground of the non-joinder of A*e three 
brothers, it was too late to add them co-plaintilfs, 
by reason of section 22 of the Limitetion Act, XV 
of 1877, — a suit on the debt being by that time time- 
barred. The three brothers at the hearing expressed 
their willingness that A. should sue alone. Held 
that such assent did not obviate the necessity of joining 
all the proper parties as co-plaintiffs, and that the suit, 
therefore, as framed, would not lie. Held, further, 
that A. woul’ liave l)con in no better position had he 
joined his three brothers as co-plaintiffs after the 
suit was, as regards them, time-barred ; since such a 
suit would have been virtually a suit by himself 
alone, and therefore bad. Boydonath Bag v. Otieh 
Chunder Roy, I. L. JZ., 3 Calc.^ 26, disapproved of. 
Kalioas Kbval Dab o. Kathu HnAavAK 

[I. L. B., 7 Bodou, 217 

11 . Addition of parties on ap- 

peal.^ Civil Procedure Code, 1877, ee. 32, 682 . — 
S. sued N. and R. jointly and severally for certain 
moneys. The Court of first instance gave S. a decree 
for such moneys against N. and dismissed the suit 
ag;ainst R. N. appealed from the decree of the Court 
of first instance, but 8. did not appeal from it. The 
Appellate Court, at the first hearing of H.*s appeal, 
ma^ R, a respondent, the period allowed by law for 
8. to have preferred an appeal having then expired, 
and eventually reversed the decree of the Court of 
first instance, dismissing the suit as against N. and 
giving a decree against R, Meld that, although 
the Appellate Court was competent to make JK. a 

to the appeal, under sections 32 and 582 of Act 
1877, yet it was not competent, with reference 
to section 22 Act XV of 1877, to give 8. a decree 
against R,, the former not having appealed from the 
decree of the Court of first instance within the time 
allowed by law. Kakjit Singh v . Sheo Pbasab 
Rah . . . L L. B., 2 AO, 487 

12. Assignee of right of suit. 

— Leave to carry on suit. — Section 22 of Act XV of 
1877 does not apply to a case in which the persons 
to whom a right of suit is assigned after the institu- 
tion of the suit, obtain leave to carry on the suit. 
SUFUT Singh v . Iheit Tbwabi 

[Lli. B., 6 Calo., 720; 6 C. L. B., 62 

18. — — Names of partners insert- 

ed as defendants instead of name of company. — In 


UMITATION ACT, 1877, a. 22— continued. 
a suit against the Elgin Mills Company for recovery 
of the price of wood supplied up to 11th November 
1879, the suit was instituted on 10th October 1882. 
In January 1888, the partners of the Elgin Mills 
Company were on their own application brought on 
the record as defendants. Held that section 22 of 
the Limitation Act refers to cases where a new defend- 
ant is substituted or added, and that when the part- 
ners of the Elgin Mills Company were brought on 
the record as defendants in January 1883, there was 
no institution or addition of new defendants, the 
defendants having been comprised in the designation 
of Elgin Mills Company, and at most what was done 
was to correct a misdescription. Pbaoi Lal v . 
Maxwell . . . . 1. Ii. B., 7 All., 284 

14. Municipalities Act, N.- W. 

P. and Oudh, s. 43. — Suit against Secretary to 
Municipal Committee. — Substitution of President as 
defendant. after a notice required by sec- 
tion 43 of Act XV of 1873, had been left at the office 
of a Municipal Committee, such Committee were 
sued within three months of the accrual of the plaint- 
iff’s cause of action in the name of their Secretary, 
instead of the name of their President, as requir^ 
by section 40 of Act XV of 1873, and the plaintiff 
applied to the Court more than three months after 
the accrual of his cause of action to substitute the 
name of the l^resident for that of the Secretary, — Held 
that, by reason of such substitution, such suit could 
not be deemed to have been instituted against such 
Committee when such substitution was m^e, section 
22 of Act XV of 1877 applying to the case of a 
person personally made a party to a suit and not to 
the case of a Committee sued in the name of their 
officer, and that such substitution when applied for 
should have been made. Manni Kasaundhan v . 
Cbooee . • . . I. L. a, 2 AIL, 296 

: B. 28 aSTl, B. 28). 

See AET. 144 — Intbeest in Ihhovkablb 
PEOPBETY . . . 7 N. W,, 58 

See Pebsceiption — Easbments — Rights 
OF Watee . I. Ii. B., 6 Bom., 20 

1 , Consent decree for payment 

by instalments. — A consent decree for payment by 
instalments is governed by section 23, Act IX, and, 
on default in the payment of one instalment, the 
whole amount becomes due. Rughoo Nath Dass v . 
Shieomoneb Pat Mohadbbbb . 24 W. B., 20 

2. Breach of contract.^** Con- 

tinuing breach.”-^ Act IX of 1871 {Limitation Act), 
s. 23. — The purchasers of certain land agreed to pay 
the vendors certain fees annually in respect of such 
land, and that in default of payment the vendors 
should be entitled to the proprietary possession of a 
certain quantity of such land. The purchasers 
never paid such fees, and more than tw^elve years af- 
ter the first default the vendors sued them for posses- 
sion of such quantity of such land. Held that there 
hi^ not been a ** continuing breach of contract,” 
within the meaning of section 23 of Act XV of 
1877, and therefore the provisions of that section 
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were not applicable to the suit. Bhojbaj v. Ottl- 
8HAK An . . • . I. Ii. B., 4 All., 488 

8. Breach of eovenani for 

title. — Continuing hreaeh, — Cooenante for quiet 
poeaeeeion and further aesurance, — A X., by a deed 
of gift of 16th February 1847, granted and assured 
to a.t his daughter, certain immoveable property. By 
a subsequent unregistered deed of gift of 16th July 
1865, 8. L, purported, in consideration of natural 
love and affection, to grant and convey the same pro- 
perty, the value of which exceeded RIOO, to B. E., 
the husband of fi., his heirs, executors, administrators, 
and assigns. The last-mentioned deed contained 
covenants on the part of S. X., his heirs, executors, 
and administrators, with E. E., his heirs, executors, 
administrators, and assigfns, for title to ** the heredita- 
ments and premises hereinWore expressed to be here- 
by granted and assured unto and to the use of the 
said B. H.f his heirs, executors, administrators, and 
assigns.*’ 8. died in the lifetime of B. E., who in 
1867 mortgaged the promises comprised in the deed 
of 15th July 1865, and died in 1868. In 1870 the 
mortgagee sold the promises by auction, under 
the power of sale contained in the mortgage-deed; 
the plaintiff became the purchaser; and the mort- 
gagee, on 24th March 1871, executed to him a con- 
veyance of the premises, which were then in the pos- 
session of the surviving members of the family of 
B. R. and 8, The plaintiff having failed in a suit in 
ejectment against the parties iu possession, who relied 
on the prior gift to E., sued the representatives of 
8. L, for damages for breach of the covenants for 
title contained in the unregistered deed of 15th July 
1865. Held that the breach of the grantor’s cove- 
nant, so far as related to his present right to convey, 
took place on the day the conveyance to the cove- 
nantee was executed, viz.^ 15th July 1866, and, conse- 
quently, a suit in resjKJct of such breach was barred; 
but the covenant for quiet possession, admitting of 
a continuing breach, was not barred so long as the 
breach continued, and that of the covenant for further 
assurance there had been no breach at all, as such 
covenant would be broken only by refusal on the part 
of the covenantor or his representatives to execute a 
further assurance when required so to do by the 
covenantee or Ins representatives. Haju Baltt c. 
Kbisunauav Bamchandba 

[L li. B., 2 Bonu, 273 

8. 25 a871, a. 20). 

1. Computation of time. — 'Eng- 

lish calendar. — In calculating time for the purpose 
of applying the law of limitation, the computation 
must be made according to the English calendar. In 
a suit brought on the 5th Assar 1273 (3rd ^ July 
1866), for recovery of a sum of money for goods sold 
and delivered, the debt for which the defendant ac- 
knowledged by a writing dated 8th Assar 1270 (9th 
June 1863), — Held that the suit was barred by lapse 
of time. JAr Manqal Sing n. Lal Rung Pal 
Sing 4 B. Ii. B., Ap^ 58 

S. C. Joy Mukgal Singh Lall Rung Pal 
Sing .... 18W.B.»183 
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8. ■' Bond. — Limitation Act, 

1877, art. 66. — Gregorian calendar . — Where a bond, 
by its terms, stated that money advanced should be 
repaid on the SOth Pous 1283 B.S., and it so hap- 
pened that, in the year 1283, the month of Pous con- 
sisted only of twenty-nine days (the 29th Pous an- 
swering to the 12th January 1877) — Held that a suit 
brought on the 13th January 1880 was in time. 
Almab Banbb «. Mahombd Ruja 

[L L. B., 6 Calo., 289 : 6 C. L. B.,.658 

8, — — Native date. — Gregorian 

calendar. — Where a bond boars a native date only, 
and is made payable after a certain time, that time, 
w'hether denoted by the month or the year, is to be 
computed according to the Gregorian (British) calen- 
dar: section 25 of Act XV of 1877. Nilkantk o. 
Dattatbaya . . . 1. L. B., 4 Bom., 108 

4. — Native date. — Month . — The 

plaintiff sued on a note, bearing a native date, Ashad 
Vodya 13th, Shake 1799 (7th August 1877), and con- 
taining a stipulation for payment of the money to 
this effect “ In the month of Kartik, Shake 1799, 
— that is to say, in four months,— we shall pay in full 
the principal and interest.’* The plaint was filed on 
the Gth Docemlwr 1880 in the Court of Small 
Causes at Poona. The Judge was of opinion that 
the claim was barred. On his referring the case to 
the High Court for its decision, — Held that the 
period of four months was, for the purpose of ascer- 
taining whotlier the suit was barred by lapse of time, 
to bo calfMilated according to the Gregorian calendar, 
under section 25 of the Limitation Act, XV of 1877, 
and that the claim was not barred. Runoo Bujaji 
V. Baoaji . . • . 1. L. B., 6 Bom., 88 

B. 20 aSTl, B. 27). 

8ee Pbhsobiption — Kaabhents— Ltoht 
AND Aib . . 15 B. Ij. B., 801 

Bee Pbbsobiption — Easements — Right 
OF Way . 1. L. B., 1 Calo., 422 

[I. L. B., 8 Calo., 950 
See Prksoeiption — Kabbmbnts — Rights 
OF Watbb . 1. L. B., 5 Mad., 220 
ri L. R., 0 Bom., 20 
1. L. B., 0 Calo., 894 
See Right of Way. 

[23 W. R., 290, 401 
I. L. B., 10 Calc., 2X4 

1. - Enjoyment “ ae ofrigM^^ 

User in assertion of The enjoyment d^pbed 

in Act IX of 1871, section 27, by the wordsms of 
right” does not mean user without trespaasrbut it 
means user in the assertion of a right. Aliicood- 
DEBN 0. WUZEBB Ali • • • 28 DIT. B., 52 

2 , Easement. — Presumption of 

a grant.— la a suit to establish an easement when 
limitation is pleaded, the proper issues to frame' 
under section 26 of Act XV of 1877 are : (1) whether 
the easement in question was pei^eably, openly, and as 
of right enjoyed by the plaintiff, or those through 
whom he claims, within two years of the institution 

5 L 
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of the suit ; and (2) in the event of the above issue 
being found in the negative, whether there is evidence 
of enjoyment on the part of the plaintiff, or those 
through whom he claims, of such a character and 
duration as to justify the presumption of a grant or 
other legal origin of the plaintiff's right independent 
of the provisions of Act XV of 1877, section 26. 
Achul Mahxa V, Bajuv Mahta 

[I. li. R., 6 Calo., 812 

8. ' ” - Hight of way. — Saaement, 

^Uaer at of right, — Pretoriptive right. — For the 
purpose of acquiring a right of way or other ease- 
ment under section 26 of the Limitation Act, it is not 
necessary that the enjoyment of the easement should 
be known to the servient owner. In this respect there 
is a difference between the acquisition of such rights 
under that Act and their acquisition under the English 
Prescription Act. Akzajn v, Uaehal Chundeb Roy 
CaownasY . . . 1. Ij. B., 10 Calo., 214 

4, — ^ — ■ JSatement.^Light and air, 

— Apertures, — JSnJoyment as of right. — The enjoy- 
ment by the plaintiff of light and air through aper- 
tures in the wall of his house, when it is open and 
manifest, not furtive or invisible, and when it is not 
had in such wise as* to involve tlie admission of any 
obstructive right in the owner of the servient tene- 
ment, is an enjoyment “as of right” within the 
meaning of section 26 of Act XV of 1877. The 
phrase does not imply a right obtained by grant 
from the owner of the servient tenement. Mathit- 
BADAB NABDVALABa V. BAI AmTUI 

[LL. B., 7 Born., 522 

5. • — ■■ ■ ■■ ■■ Prescription, — Easement . — 

Accrual of cause of action. — At any time within 
twenty years, should injury accrue from the recurring 
use of an easement to the owmer of the servient tene- 
ment, a new cause of action arises to the owner of the 
servient tenement, which ho may put in suit within 
twelve years from its accrual. Jogal Kisiiobb v, 
IIULOHAN© . . , . 7 N. W., 288 

0« Suit for easement based on 

continuous user. — A suit to establish a claim to an 
easement, based upon a continuous user for twenty 
years, must, witli reference to section 27, bo brought 
within two years from the end of such period. 
Luohmbb Pebbhad Nabaiit Singh ». Tiluck- 
DHA&BB Singh . , , 24W. B.,286 

7. — — — ' Easement, — Prescription , — 

Uter.-^Fithery, Eight to,^Limitation Act, 1877, 
9, S . — The word “ easement,” as used in the Limitation 
Act, 1877, has, by force of the interpretation clause 
(section 8), a very much more extensive meaning 
than the word beaiira in the English law, for it in- 
cludes any right not arising from contract by which 
one person is entitled to remove and appropriate for 
his own profit any part of the soil belonging to 
another, or anything growing, or attached to, or sub- 
sisting upon the land of another. An easement, 
therefore, under the Indian law, embraces what in 
English law is called a projlt d prendr 0 ,^that is to 
pay, a right to enjoy a profit out of the Umd of 
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another. A prescriptive right of fishery is an “ ease- 
ment ” as defined 1^ section 8 of the Act, and may 
be claimed by any one who can prove a “ user ” of it, 
~that is to say, that he has of right claimed and en- 
joyed it without interruption for a period of twenty 
years, although he does hot allege, and cannot prove, 
that he is, or was, in the possession, enjoyment, or 
occupation of any dominant tenement. Chundbb 
Ohubn Roy v, 8hib Chundeb Mundul 

[L li. B., 5 Calo., 845 : 6 C. 1.. B., 269 

8. — ' ' Jalkar, — Easement, — A jal- 

kar is not an easement within the meaning of 
section 27 of Act IX of 1871, but is an interest in 
immoveable property within the meaning of sche- 
dule II, article 145 of that Act. Pabbutty Nath 
Roy Chowdhby v, Mudho Paboe 

[1. 1.. B., 8 Calc., 276 : 1 C. I.. B., 592 

9 ■ - Dispossession, — Fishery . — 

Custom, — Suit to restrain fishing in certain hhils . — 
In a suit to restrain the defendants from fishing in 
certain bhils, which admittedly belonged to the 
plaintiff's zemindar!, it appeared that the plaintiff 
had let out some of the bhils to ijaradars who had 
sued the defendants for the price of fish taken by 
them from the bhils, and that the suit had been dis- 
missed, on the ground that the defendants, in com- 
mon with other inhabitants of the villages in the 
zemindari, had acquired a prescriptive right to fish in 
the bhils. The defendants contended that they had 
been in |)ossession of the bhils for more than twelve 
years, and that they had a prescriptive right to fish 
therein, under a custom according to which all the 
inhabitants of the zemindari had the right of fish- 
ing. Held that the mere fact that the defendants 
hckd trespassed and had misappropriated fish did not 
amount to a dis{K>sse8sion of the plaintiff, and that 
the suit was not barred by limitation. Parhuity 
Nath Eoy Chowdhry v. Mudho Faroe, I. L, E., 3 
Calc., 276, distinguished. Held, also, that no pre- 
scriptive right of fishery had been acquired under sec- 
tion 26 of the Limitation Act, and that the custom 
alleged could not, on the ground that it was unreason- 
able, be treated as valid. Lord Eicers v. Adams, 
L. E., 3 Ex. D., 361, followed. Lutchmekbut 
Singh v. Sadaulla Nushyo 

[L B., 9 Calo., 698: 12 C. L. B., 882 

10. Easement. — Eight of way. 

Prescription. — Effect of illustrations. — On the 
6th of April 1878, the plaintiffs sued for obstructing 
a right of way for boats in the rainy season. The 
defendants admitted the obstruction, but denied the 
right of way. The plaintiffs proved that the right 
was peaceably and openly enjoyed, and actually used 
by them, claimitig title thereto as an easement and as 
of right, without interruption, from before 1865 
do^m to November 1875, sin^c when no actual user 
of the way by the plaintiffs had taken place. Tlie 
lower Appellate Court dismissed the suit, on the 
ground that the plaintiffs had made no actual use of 
the way within two years previous to the institution 
of the suit. Held, reversing the decision of the 
Court below, that, notwithstanding Act XV of 1877, 
section 26, Ulust'ration (6), actual user within tw'o 
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years previous to the institution of the suit is not 
necessary, in order that the right claimed may be ac- 
quired under Act XV of 1877, section 26. Illustra- 
tions in Acts of the Legislature ought never to be 
allowed to control the plain meaning of the section 
to which they are appended, especially when the 
effect would bo to curtail a right which the section 
in its ordinary sense would confer. Koylash 
Chukseb Ghosb V, SoNATUN Chuno Babooib 

[I. B., 7 Calc., 182 : 8 C. L. B., 281 

IL Suit to rsatrain co-»harer 

from approprieUinff portion of property to hie own 
particular use. — The Limitation Act, 1871, section 
27, does not apply to a suit to restrain one co-sharer 
in a joint property from appropriating to his own 
particular use a portion of such property without the 
consent of other co-sharers. Bissambhae Shaua 
«. 8hib Chundeb Shaha . 22 W. B., 286 

12. ' ' ■ - JSaaement. — Riparian pro- 

prietors . — Obstruction to Jloio of drainaye water . — 
Prescription. — Right of action. — Special damage . — 
Meld that the right of a sujwrior riparian proprietor 
to have the drainage water from his lands permitted 
to flow off in the usual course is not an easement 
within the meaning of Act IX of 1871. Held^ fur- 
ther, that the defendants, lower riparian proprietors, 
who had obstructed buch a right of the plaintiff by 
blocking up the stream, could only justify their Act 
if they hod acquired an easement to do it, that their 
act was actionable whether s])ecial damage hod or 
had not accrue<l, and that so long as the obstruction 
was continued there was a continual cause of action 
from day to day. The English Law of Prescription 
and the provisions of section 27» Act IX of 1871, 
considered. Subbakakiya A yyab v. Kamachaitdba 
Rait .... 1. li. B., 1 Mad., 836 

8. 28 asn, 8. 28). 

See Abt. 130 . I. Ij. B., 2 Bom., 686 

See Fobbigit Judgment. 

[L li. B., 2 Mad., 400 

See Possession — Evidence op Title. 

[I. li. B., 1 Bom., 692 

1. — Effect of Law of Limitation 

Act XI V of 1859 ). — The Indian Law of Limitation 
Act XIV of 1859) as to realty was held to bar the 

remedy, but) not io extinguish the right. Doe d. 
KuLLAMMAii V. Kuffu Pillai . . 1 Mad., 86 

Venkofadhyaya o. Katabi Hengusu 

[2 Mad., 86 

2. Extinction of right ae well 

as remedy. — The rule of law laid down by the J’rivy 
Council that a person entitled to an interest in im- 
moveable property loses, not only all remedy, but his 
title, by ^ing out of possession for more than 12 
years, was held to apply to the case of a recusant 
proprietor claiming malikana. Chummun v. Ok 
Koolsooh • . . • 18 W. B., 466 

13 , and Bom. Beg. V of 

Cause of action to estahUsh title and obtain 


USOTA’SttTSt Act, lerr, s. sa uul Bom. 

Beg. V of 1827*~eoa<imie(2. 
arrears founded on that Where there haf 

been no recognition of title nor any payment of dues 
within the {period of limitation prescribed by law, 
there is a sufficient bar to the claimants right to re- 
cover, if lie ever had any. The cause of action to 
establish title and the cause of action to recover 
arrears which rest on such title arc not distinct and 
independent uf each other ; so that if the former be 
barred, even those arrears which may be within the 
law of limitation cannot be recovered. MadyaXiA 
BIN Qinafa e. Bhagyanta bin Dbyji 

[9 Bom., 260 

4 , — TVess.—** Load."— Trees 

growing upon land are **land,’* within the meaning 
of section 29, Act IX of 1871. Possession of land 
by a wrong-doer for twelve years not only extin- 
guishes tlie title of the rightful owner of such land, 
hut confers a good title on the wrong- doer. Jagbani 
Bibi V. Ganbshi . . 1. Ij. B., 8 AU., 436 

6. Possession of land forming 

endowment. — When the land in suit was alleged to 
have formed an endowment, it was hold tliat the 
plaintiff by his twelve years* oceupation had acquired 
a title, even though his vendor not had power to 
alienc the property. Nubsingh Dabs o. Mooshaboo 
Bhandabeb . . .25 W. B., 282 

6. Possessory title, — Mortgage. 

— Receipt of rent by co-owner of equity qf redemp- 

* tionfor fifteen year#,— -Where the equity of redemp- 
tion of a certain estate; became, on the at»th of the 
mortgagor, the property of two divided branches of 
a Malal^r tarwad, and the rents and profits of the 
land ])aid by the mortgagee were enjoyed exclusively 
by K.t the representative of one braueli, for fifteen 
years, — Held that K. liad not acquired thereby a 
title to the estate mortgaged. Chatiiu v. Abu 

[L L. B., 7 Mad., 26 

7. ■ Suit for hereditary office 

and for account. — Where the plaintiff’s right of suc- 
cession to an hereditary office accnied In 1847, when 
A. took it under a will, and it was hold his possession 
was adverse to the plaintiff, — Held that plaintiff 
was precluded from setting up a fresh right as ac- 
cruing to him on the death of A. as the only male 
survivor of the founder’s family, by the provisions 
of section 29 of the Limitation Act, IX of 1871. 
MANALLY CHENNA KESAYABAYA V. MANGADtr 

Yaidblinga . . . I. li. B., 1 Mad., 848 

3. ■ — -Adverse possession. — Bar of 

remedy and extinguishment of right. — The 
28th section of the Limitation Act of 1877 extends 
the doctrine that twelve years' adverse possession of 
land not only bars the remedy of the rightful owner, 
but extinguishes his right to property other than 
land; but per Gabth, C. J,, — Queer e, — Whether this 
principle would apply to debts. Rah Chundeb 
OHOSAUL V. JuaGUTKONMOHINBY DaBBB 

[L Ii. B., 4 Calo., 288: 8 O. L. E., 886 

9. — Operation of Limitation 

Act, IX of 1871, and Act XV of I«77.— The Limit- 
ation Acts (IX of 1871 and XV of 1877) merely bar 

5 li 2 
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the remedy, but do not extinguish the debt. Nufi- 
axva Dotal v . Hubbthub Saha 

[1. L. B., 5 Oalo., 697: 6 O. L. B., 489 

Mohbsh Lal V. BtrsuKT Kumareb 

[I. L. B., 6 Calo., 340 : 7 C. Ii. B., 121 

Overruling the cases of Ebishka Mohfb Bose n. 
Oehilhoei Dosseb . 1. L. B., 8 Calo., 831 

Koooob Chukbbb Bose v. Kallt Coohab. 
Ghosb . • I. Ii. B., 1 Oalo., 828 

And Ram Chtthdeb Ghobal v. Juooitthokmo- 
hinbt Dabbb . L Ij. B., 4 Calo^ 288 

8se idso Valia Tahbubati v, Viba Rat an 

[I. li. B., 1 Mad., 228 

And Madhayait «. Aohuba 

[I. L. B., 1 Mad., 801 

art. 8 (1871, art. 8; 1859, a. 16). 

Section 16 of Act XIV of 1869 was repealed by, and 
its provisions re-enacted in, the Speciho Relief Act, I 
of 1877, section 9 of which is in similar terms with 
the addition of the modification made in section 15 
by section 26 of Act XXIIl of 1861, and an addi- 
tional provision that no such suit shall be brought 
against the 0 ivemment. 

1. ■■■ Suit to recover paramba 

after forcible di«po«sMsio».>-Section 15 did not 
abridge any rights possessed by a plaintiff, but was 
intended to give him the right, if dispossessed other- 
wise than by course of law, to have his possession 
restored without reference to the title on which ho 
held. Where a plaintiff sued to recover a paramba 
of which ho alleged that he was owner and that the 
defendant bod forcibly dispossessed him, — Seld that 
the suit was not barred by section 16. Kunhi 
Komafbn Kubvfu V, Changabaohan Kanpil 
C iiEMBATA Ambv • • • 2 Mad., 813 

See Eumul Dutt v. Mohitn Molla 

[16 W. B., 278 

2. >... Unlawful dieposteetion by 

Government offioen. — When a Deputy Collector, act- 
ing as agent for a minor, uses powers w'hich belong 
to the Government alone for the resumption of in- 
valid lakhiraj tenures, and by virtue of those powers 
resumes lands for the benefit of the minor and un- 
lawfully dispossesses the previous holder,— Queere, — 
Whether such a dispossession is within the contem- 
plation of section 15, Act XIV of 1859, or not. That 
section does not confer on the person who unlawfully 
acquires possession of land the advantage of a short 
period of limitation, on the expiration of which the 
dispossessed person is bound to show an absolute title 
to recover. It gives to the dispossessed person who 
has been wrongftlly deprived of possession a right to 
recover possession within six months without regard 
to any title, however clear, which may be set up 
against him. If he sues after six months have ex- 
pired, the parties to the suit are left in the same 
condition as they would have been in under the for- 
mer law with reference to the production of proof. 
pROTiB Crundke Bubooah u* Eaktabswubbeb 
Dabbb . . . 2 W. B., 260 
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8 . Proof of Utle^^JPosteetrion. 

— In a suit brought on the llth March 1872, to 
recover certain plots of land {a) as re-formations 
after diluviation of lands which had belonged to the 
plaintiffs and ap accretions thereto ; (&) under a titlo 
by prescription; it appeared that the lands had 
formed in the bed of a river in 1859, and that the 
plaintiffs took possession thereof as of re-formed 
lands and had been maintained in possession under 
awards under Act IV of 1840, but tW in 1868 they 
were ousted b^ the Collector who assessed the same 
under Regulation XI of 1826 and settled them with 
the co-defendants. — Seld that section 15, Act XIV of 
1859, barred the plaintiff's right to recover simply on 
the strength of their previous possession without 
entering into the question of title ; the suit not hav- 
ing been brought within six months of dispossession. 
Wise v. Ambbbfnnissa Ehatoon. Wise v. Col- 
LEOTOB OF Bacbbboungb . L. B., 7 I. A., 78 

art 7 (1871, art. 7 ; 1869, a. 1, 

oL2). 

1. - Suit for servants wagee. 

— A suit for servant's wages was governed by tho 
limitation prescribed by clause 2, section 1. Nobin 
CUUNDEB M07.00MDAB V, KeNNT 

[6 W. B., S. C. C. Bef., 8 

2 , Soueehold aervant,--^ 

Labourer. — Temple aervant, — A person whose duties 
are to sweep and clean a temple, provide flowers for 
daily worship and garlands for the idol, is not a 
household servant within the meaning of article 7 
of schedule II of the Limitation Act. Muttiban- 
OOT Manakal Bhavatubapan Biiatta Tmibipao 
V. Kbangot Tbikoyil Pishabbth Rama Pisha- 
BOTi . . I. L. B., 7 Mad., 99 

8 . Suit for arreara of monthly 

payment for inatruction. — A suit for arrears of a 
monthly payment agreed to bo made for instruction 
in fencing and wrestling is not governed by the 7th 
clause of the Limitation Act, as that clause does not 
apply to the pay of a teacher or instructor. Pylwan 
Jabkan Sahib Vabtuath v, Jenaea Raja Tkvab 

[8 Mad., 87 

4. , , ChowJcidar. — Servant . — 

Under Act XIV of 1859 a chowkidar was held to be 
a servant within the meaning of section 1, clause 2 
of that Act. Qolambb «. Poslan . 18 W. B., 298 

Tho following were held not to bo servants : — 

A manager of a company. In the matteb of 
the Ganges Steam Navigation Company 

[2 Ind. Jut., N. S., 181 

A tehsildar or collector of rent. Abun Chanbba 
Mandal 0. Hamanath Hakfit 

[1 B. L. B., 8. N., 20 

5. C. Oroon Chfndbb Mokdul v. Romanath 

Ruehit • . .10 W. B., 260 

A mohurir under an Ameen for batwarra purposes. 
Abhata Chaban Dutt v. Habo Chandra 
Das Bunie . . . 4 R L. B., 68 
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S. C. Obhoy Chubn Dutt ®. Himo Chukdeb 
Doss Butbb • . . Id W. R., 150 

A mooktear. Nitto Gofal Ghosh o. Mackin- 
tosh • . . 6 W. B., Civ. Ref., 11 

5. Employer and labourer * — 

The plaintiff appreod with the defendant that in con- 
sideration of the possession and use of certain land 
and a third of the produce for the season he would 
provide seed and labour and currv on the cultivator*8 
share of the produce. Held, the parties were not 
in the position of employer and labourer. Ani)I 
Konan t). Venkata Subbaiyad . 2 Mad., 887 

Under the present Limitation Act the servant must 
be a household servant to come within article 7. 

0. ■ — Suit by one servant against 

another , — Clause 2, section 1, applies only to suits 
for wages brought by a servant against the person 
liable as the master in whose service ho had been 
employed, and the section does not apply to a suit 
brought by one Government servant against another 
for the recover^ of a sum of public money received 
by the defendant os a disbursement on account of 
the wages of the plaintiff, to whom the defendant 
was legally bound to pay it over. SlYA llAiCA Pilai 
V. Tubnbull « • « . .4 Mad., 48 

7. Suit for servant's wages , — 

Fixed monthly savory.— Where a servant is appoint- 
ed on a fixed monthly salary, and there is nothing to 
show that the salary is to be paid in advance, the 
limitation as to eactli month’s salary commences from 
the time at which the salary became due, t.e., the 
end of the month, and not from the date of the 
dismissal of the servant. Kali Chpbn Mittkb v, 
Mahomed Solbbm • 6 W. R., Civ. Ref., 88 

art 10 (1871, art. 10 ; 1859, 8. 1, 

cLl). 

1. Possession, — Constructive 

and actual possession . — Under the Act of 1859, 
the possession necessary under the corresponding 
clause was held to be not a mere constructive posses- 
sion, but actual manual possession. Gosuain Gobind 
Pbbbhad V, Fatima , . . 2 W. R., 5 

Kumab Ali V, Azmut Ali . 8 W. R., 888 

Mahomed Hossbin v, Mohsttn Axi 

[7 N. R., 195 

Jai Euab V, IIbeba Lal . . 7 M. W., 5 

And under the present Act the cause of action dates 
from the obtaining of physical possession in cases 
where it is practicable to obtain it. 

2. ■■■' ■ Actual possession, — Posses- 

sion opposed by person without right , — The purchaser 
cannot be said not to obtain actual possession where 
he is only opposed in taking possession by some one 
who has no right to oppose his possession, as a mere 
faimier who was tenant of the vendor. Bbcuun v. 
Mahomed Yakoob Khan . . 8 W. R., 225 

8 . Pre-emption, Suit for,-^ 

Conditional Where a shareholder, if he desires 
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to transfer his share, is bound to offer the transfer of 
it to his co-sharers before transferring it to a stranger, 
the right of pre-emption, in the case of a conditional 
sale, under which possession is not transferred, arises, 
not when such sale is mode, but when the conditional 
•ale becomes absolute. Under article 10, schedule II 
of Act XV of 1877, the period of limitation runs from 
the date physical possession is taken of the whole of 
the property sold. Jaikaban Rai v. Ganga Dhabi 
Rai .... [I. li. R., 3 All., 175 
Jankbe Kobe v. Leebanbb Kobb 

[W. R., 1864, 285 

4. Suit for pre-emption,'^ 

Foreclosure by conditional vendee , — The defendant, a 
conditional vendee, foreclosed the mortgage, and sub- 
sequently sued the auction-purehaser of the rights of 
the conditional vendor for possession, and obtained a 
decree, in execution of which he obtained possession. 
Held that the suit of the plaintiff who claimed pre- 
emption was not barred by limitation, os it was insti- 
tuted within one year from the date on which the 
vendee, whose purchase was sought to be sot aside, 
obtained actual possession of the ])roperty to which 
his title, originally conditional, bail become absolute. 
Kadhby Pandbk V , Nund Komau Pandey 

[2 Agra, Pt. II, 164 

5. Pre-emption.^Possession 

after sale in execution of decree of conditional 
jsale , — lu 1861 B, purchased conditionally certain 
immoveable property, which in 1865 was attached In 
execution of a decree. In 1874, the conditional sale 
having been foreclosed, B, obtained a decree for pos- 
session of such property. In February 1876 he 
obtained mutation of names in respect of such pro- 
perty. In November 1876, arrangements having 
been made by him to satisfy the decree in execution 
of which such property had been attached, the attach- 
ment was removed. In December 1875 ho acknow- 
ledged liaving received possession of such property 
in execution of his decree. K, sued him in November 
1876 to enforce his right of pre-emption in respect of 
such property. Held tliat limitation ran from the 
date when B. obtained such possession of the status 
of his conditional vendor lis entitled him to mutation 
of names and to the exercisii of the rights of an 
owner, and that the suit was barred by limitation. 
The principle laid down in Jageshar Singh v. Jawahir 
Singh, I, L, M„ 1 All,, 311, followed. Bijai Ram 
V. Kallh • . . I. li. R., 1 All,, 592 

8 . ■ ■ ■ — ‘Mortgage. — Conditional sale, 

— Time from which period begins to run . — A condi- 
tional vendee, who was in jKiMscssion, applied under 
Regulation XVII of 1806 to have the co^ltlonal sale 
made absolute. The year of grace expired in July 
1878. In November 1871 the conditional vendee 
sued for pos8i*88ioii of the property by virtue of the 
conditional sale having become absolute. He obtain- 
ed a decree, in execution of which he obtained, on 
the 3Uth April 1879, formal possestion of the pro- 
perty according to law. On the 23rd March 1880 a 
suit was brought against him to enforce a right of 
pre-emption in res{>ect of the property. Held that 
the period of limitation for inch suit ran, not from 
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the expiration of the year of grace, but from the 80th 
April 1879, the date the con^tional vendee obtained 
potieesion in execution of his decree. Pbaq Chavbby 
Bhajab Chaubhbi , 1. li. 4 AIL, 281 

Contra, Bitbsbbb Doss a. DoosaA Pbbshad 

[2N.W.,284 

7, ■ ■■ ■ PurchaoB hy mortgagee , — 

Claim for pre-emption,-^ Cause of a^ion. — Where a 
mortgagee becomes a purcliaser of the mortgaged 
property limitation runs from the date of purchase, 
as against a claimant by right of pre-emption. Btri>- 
dbbb Does e. Doobga Pbbshad . 2 N. 284 

3, Suit for pre-emption, — Pur- 

ohaee hy mortgagee in possession , — When a mortgagee 
in possession purchased the property mortgaged, — 
Meld that his possession as proprietor commenced 
from the date of purchase, and limitation would run 
from the date of the purchase against .a claimant by 
right of pre-emption and not from the date ho got his 
name recorded in the revenue record as proprietor. 
Hahombd Babazebb V, Gukga Ham 8 Agra, 260 

9, Pre-emption, Suit for . — 

Meld, in a suit for pre-emption, where the property 
had been purchased by the mortgagee in possession, 
that the purchaser obtained physical possession of the 
property under the sale, not from the date of the 
sale-deed, but when the contract of sale became com- 
pleted. Meld, therefore, that the contract of sale 
having become completed on the payment of the pur-, 
ohase-money, the suit, being brought within one year 
from the ^te of such payment, was within time. 
Laohhi Nabajut Lal V, Sheoambab Lal 

[I. li. B., 2 AIL, 408 

10. — Sale hy mortgagor of usu- 

fructuary mortgage, — Possession of vendee, — Cause 
of action , — When landed property sold by a mortgagor 
is at the time of sale in the usufructuaiy possession 
of the mortgagee, the vendee must be held to have 
taken possession in the sense of the limitation law at 
the time when he acquired possession of tliat which 
was the subject of sale, viz,, the rights of the vendor, 
and of these he acquired full possession as soon as 
they had been conveyed to him by a valid transfer. 
The limitation of one year provided by clause 1, section 
1 of Act XIV of 1859, should be computed from the 
date of such possession and not from the date of 
actual assumption of possession by the vendee after 
redemption of the proper^ from the mortgagor. 
Gahbsbbb Lalx. 0, Tdoda Kam 

[8 Agirm 876 : & C., Agra, I*. Bw, Bd. 1874, 167 

21, I Suit for pre-emption— 

Cause of action, — In a suit for pre-emption of a share 
it appmu^ that the share had been first mort- 
gas^ to certain persons and afterwards sold to the 
defendant, who brought a suit for redemption and 
obtained a decree. Meld that the period of limitation 
of the suit should be calculated from the date of the 
sale, and not from tlic date of the redemption of 
mortgage. Rustuh Singh v. Mahitbban Singh 

[6K.W.,178 

12. — — Pre-emption, — Actual poe- 

mesion, — Purchase of equity of redemption, — Meld 
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(Stuabt, C, J., dissenting) that the purchaser 
of the equity of redemption of immoveable pro- 
perty, which is at the time of the sale in the 
usufructuary possession of the mortgagee, takes 

actual possession'* of tiie property, within the 
meaning of that term in article 10, schedule II of 
Act IX of 1871, when the equity of redemption is 
completely transferred to and vested in him. Per 
Stuabt, C. J. — That such a purchaser does not take 
** actual possession ** of the proj^erty until he takes 
visible and tangible possession thereof or enjoys the 
rents and profits of the same, after redemption of 
mortgage. Jagbbhab Singh v, Jawahib Singh 
[L li. B., 1 AIL, 811 

18, '■ — Suit for pre-emption,-— 

Cause of action, — Mutation of names, — Sale, Date 
of, — In a suit to enforce the right of pre-emption on 
a sale of a share of a zemindari estate, the period of 
limitation should be computed from the date of the 
sale, not from the date of the mutation of names, the 
purchaser having acquired by his purchase such 
possession as the nature of the property sold admits 
of. Mutation of names, although it may be regarded 
as evidence that a transfer has been made, is not 
essential to give validity to the transfer. Ombao 
Khan v, Imdad Allbb Khan. Mahombd Ma- 
BHOOK Allbe Khan v, Imdad Alleb Khan 

[1 N. W„8:Ed„1878,8 

14. Suit for pre-emption , — 

Possession,— On the 19th December 187C, A, gave 
T, a mortgage of bis share in a certain village. The 
terms of the mortgage were that A, should remain 
in possession of his share and pay the interest on the 
mortgage money annually to the mortgagee, who, in 
the event of default in payment of the interest, was 
empowered to sue for actual possession of the share. 
On the 19th May 1877, T,*8 name was substituted for 
that of wf. in the proprietary registers in respect of the 
share. On the 8th February 1878, O. sued T, and 
A, to enforce his right of pre-emption in respect of 
the share, alleging that his cause of action arose on 
the 19tb May 1877, and that A,, notwithstanding the 
mutation of names, was still in possession. T, alleged 
that he had been in possession since the execution 
and registration of the deed of mortgage. Meld 
that whether T. had been in plenary possession of the 
share since the date of the de^, or whether he had had 
only such constructive or partial possession of it as 
was involved in the receipt of interest on the mortgage 
money, the plaintiff was equally bound to have sued 
within a year from the date of the deed, and was 
not entitled to reckon the year from the date on 
which the possession by the mortgagee of the share 
was recognised by the revenue department, and the 
suit was therefore barred by article 10, schedule II, 
of Act XV of 1877. Gulab £^gh v, Amab Singh 

[1 Ii. B., 2 AIL, 287 

15, Suit to enforce pre-emp- 

tion of share of undivided mehal, — Physical pos- 
session, — A sbfl^e in an undivided zemindari mahal is 
not susceptible of “physical possession** in the sense 
of art. 10, schedule II of Act XV of 1877. Limitatiou, 
therefore, in a suit to enforce a right of pre-emption, 
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barred, and the case was remanded, to be tried on 
the merits. Lala Gandab Lal v. Habibakkissa 
[7 a Xi. B., 286: 16 W. lU, 811 

8 . Civil Procedure Code, 1869, 

«. 946. — The period of limitation contained in section 
246, Act Vlll of 1859, is applicable only to a case 
in which the procedure prescribed by that section has 
been adopted. Vekkatababu v. Abbahha 

[8 Mad., 189 

9 . ■' ■ Claim to attached proper^ 

ty. — Property attached was, on the claim of a third 
party, releas^ by the Court without proceeding 
under the provisions of section 246, Act VIII of 
1869. The attaching creditor sued more than a year 
afterwards for a declaration that the property be- 
longed to the judgment-debtor. Held that the suit 
wag not barred. Jaggabakdhit Bosb v. Sachti 
Bibi • . 8 B. L. R., Ap., 89i 16 W. B., 22 

10. ' - Order pateed in mieeella- 

neoue department. — Where an order is passed in 
the miscellaneous department without enquiry in 
conformity with the provisions of section 246, Act 
VlII of 1859, it is not to be regarded as an order 
within the terms of that section, and a suit to set 
aside such order would not necessarily be barred if 
not instituted within a year. Bhola Dut v. Ahkbd 

[8 Agra, 897 

Claim to attached proper* 

ty. — Separate euit, — Civil Procedure Code, 1882, 
ee. 281, 285 — The order contemplated by section 281 
of the Code of Civil Procedure is an order made after 
investigation into the facts of the case, and it is only 
when the order is made after such investigation that 
the limitation of one year is applicable to a subsequent 
suit under section 283 of the Civil Procedure Code. 
Chandba Bhusan Qakgofadhta V. Kak Kantu 


Banebji 

. 1. L. 12 Calo., 108 

12. 

Limitation, — Applicabili- 


ty of 9. 246. — Limitation, under section 246, Act 
VIII of 1859, is not applicable to an adjudication 
upon a petition disallow^ on the ground that the 
section did not apply at all to the petitioner’s case, 
and that the case was not a fit one for adjudication 
under that section. Kadha Nath Banbrjbb v. 
Joboo Nath Sibgh . . 7 W. R., 441 

18. - ■■■■ — - Claim to attached pro* 

perty. — Suit for poiseseion. — A claim to property 
about to bo sold in execution of a decree was made 
under section 246 of Act VIII of 1859, but the 
Court declined to entertain it, and passed an order 
under section 247 disallowing the investigation. 
JSeld that the claimant in bringing a re^lar suit to 
prosecute his claim was not bound to institute his 
suit within one year from the date of the order dis- 
allowing the investigation. Mahoxbd Apzttl v. 
Kakhta Lal • . • . 2 W. B., 268 

14. ■ Civil Procedure Code, 

1859, 9. 246. — Suit after order releasing property 
from attachment to eeiablish right to bring property 
to eale, — N. caused oertidn property to attached 
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as the property of his judgment-debtor. M. prefer* 
red a c&im to the property and objected to its sale. 
The Munsif, without an investigation in .conformity 
with the provisions of section 246 of Act VIII of 
1859, released the property from attachment, and 
directed AT. to bring a regular suit. N. sued to 
establish his right to bring the property to sale, 
alleging that his cause of action arose on the day the 
order was passed releasing it from attachment. 
Held that the suit was uot barred by limitation 
by reason of not having been instituted within one 
year from the date of the order. Kambak v. Neit 
xtAM • • .6 NT. vy/ •, 186 

16. " Limitation Act (IX of 

1871), art. 16 . — A claimant against whom an order 
has been made under section 246 of the Civil Proce- 
dure Code (Act VIII) of 1859 must sue to establish 
his right within one year from the date of such 
order. But when the Civil Court disallows an inves- 
tigation under section 247 of that Code, the claimant 
may bring bis suit within the ordinary period of 
limitation applicable to his suit. Vbnkapa v. Chen- 
BASAPA . . . 1. li. B., 4 Bom., 21 

See JiTTi V. Hobs AIN 

[I. Ii. B., 4 Bom., 28, note 

20 , - Suit by purchaeer at eale 

after rejection of claim in execution prooeedinge . — 
In execution of a decree upon a mortgage executed 
by A., the decree-holders purchased the tenure which 
was the subject of the mortgage. On an application 
for an order to be put into possession they were 
opposed by B., A* e son, who alleged that his father 
had relinquished the tenure, and that C., who had 
subsequently become the purchaser under a sale of 
arrears of Government revenue, had avoided the 
tenure with A*9 consent. The Court to which the 
application was made thereupon refused to enter 
into evidence or make any emjuiry, leaving the decree- 
holders to establish their right by a regular suit. 
The order was mode under Act VIII of 1859. A 
suit having been brought, — Held that the one year's 
limitation provided by article 11 of Act XV of 1877 
did not apply. Bash Beuabt Btsace v. Buddttn 
Chundeb Singh • . . 12 C. L. B., 660 

17. Refusal to stay sale in 

execution of decree. ^Certuin lands having been at- 
tached in execution of a decree obtained by A, 
against B., C. intervened under section 246, Act 
VIII of 1859, claiming their release on the ground 
that before the attachment they had been conveyed 
to him by B. under a deed of sale ; and he prayed that 
the execution sale might be stay^ to enable him to 
put iu the deed after having it registered. The 
Court, however, refused to •stay the sale, and the 
lands w'ere sold in execution. More than a year 
from the date of the Court’s refusal to stay the sale, 
C. sued to establish his right to the lands. Held 
that the sCiit was not barred by limitation under sec- 
tion 246, Act VIII of 1869, since the refusal of the 
Court to postpone the sale was not an order under 
that section, but was a mere refusal to order a post- 
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ponment under section 247. Mukhun Lall Panday 
9. Koovdun Lall 

[16 B. L. R., 228: 24 W. R., 76: 

li. R., 2 I. A., 210 

10^ . - — . ■ ■ , (Hvil Procedure Codct 
2859, 9, 246, — Claim rejected otherwise than on the 
merits , — Section 246, Act VllI of 1859, made no 
distinction in favour of cases not decided on the 
merits, but made it imperative on the party whose 
claim to attached property hatl been rejected, under 
any circumstances, to sue within one year. Khoua 
BuKSH V, PuaMANUND DUTT . 6 W. R., 214 

19, Rejection of claim on 

untrustworthy evidence . — A claim under Act VIII 
of 1H59, section 246, rejected because the evidence 
produced was unworthy of credit, was on the same 
footing as if the claimant had failed tt> produce any 
evidence, and the order rejecting it was one on the 
merits and not on default. A suit, therefore, for the 
property must be brought within one year after the 
rejection of the claim. QOOROO Doss Koy v, Sona 
Monbb Dosbia . , . .20 W. R., 346 

Sbebmunto Hajbah u. Tajooddebn 

[21 W. R., 409 

Kahinbb Dabia 9. Issue Chundbb Roy Chow- 
dhby . • . . 22 W. R., 89 

Teipooba Soondubbb Dbbia V, Ijjutoonnissa 
Khatoon , • . . 24 W. R., 411 

20, . - Order rejecting claim to 

attached property. — Dismissal of claim on failure to 
produce evidence . — Certain property having been 
attached in execution of a decree, the plaintiff inter- 
vened claiming the property and was directed to 
adduce evidencov which, however, he failed to do, and 
the case was struck off. Held that the order strik- 
ing off the case must be taken as an order disallow- 
ing the claim, and that the plaintiff was bound to 
bring bis suit to establish his claim within one ynar 
from the date of the order. Sadut Ali u. Bam 
Dhonb Missbb . . . 12 C. Ii. R., 48 

21, , . Party refused admittance 

to proceedings . — The law of limitation, under section 
246, Act Vlil of 1869, could not apply to a person 
whom the Court had refused to make a party to the 
proceedings under that section because he came in too 
late to be made such a party. Roghoonath Doss 
Mohapattub V. Bydonath Doss Mauabatha 

[14 W. R., 864 

22, Judgment-dehtor not a 

party to proceedings . — When the judgment-debtor 
was not made a party to a proceeding under section 
246 of Act VIII of 1859, he was not bound by Urn law 
of limitation to sue to establish his right to the pro- 
perty within one year from an order under that sec- 
tion releasing it from attachment. Imbichi Kota 
9. Kakkunnat Upabei . I. Ii. R., 1 Mad., 891 

28. ■ Civil Procedure Code, 1859, 

24$. — party against whom order is ** given ** — 
Bight of suit.— Limitation . — The plaintiff brought a 
suit to establish his right to certain property as against 


UMITATION ACT, 1877, art ll-eoaf/fNiiA 

the claim which the defendant had sucoessfully made 
under section 246 of the Civil Procedure Code in 
execution of a decroe obtained against the plaintiff. 
The order of the Court directed the release of the 
nroperty from attachment. The present suit was 
Drought more than one year from the date of the 
order. Held, per Scotland, C, J., Bittlbston and 
Collbtt, JJ. (Innbs, J., doubting), that the plaintiff 
was a jMirty against whom the oi^er was ** given ** 
within the moaning of the section, and that the suit 
was barred by the section, Nbttibtom Pbbbngaby- 
PBOM alias PANlsaEHBY DaMODHBN NamBUDBY 9. 

Tayanbabby Pabambbuwabbn Nambuduy 

[4 Mad., 478 

24. " ' Civil Procedure Code^ 

1859, s. 246. — Certain lands were attached under a 
decree against the ancestor of the plaintiffs ; but on the 
intervention of the defendant under section 246, Act 
VIII of 1859, they were released to him. Meld, 
that was not an oi^or made between plaintiffs and 
defendant, such as to make it necessary for the 
former to sue for declaration of title within one year. 
NITTA KoLITA 9. BiBU UNBAM KOLITA 

[2 B. L. R., Ap., 49 

25. ci^il Procedure Code, 1859, 

s. 246. — On attachment of certain property, plaintiff 
and defendants preferred their respective claims 
thereto. The plaintiffs* claim was disallowed, but 
the defendants* claim was allowed. The plaintiff, 
after the lapse of a year from the date of the order 
disallowing his claim, sued to recover possession of 
the said property. The defence was that the suit 
was barred by lapse of time under section 246, Act 
VIII of 1859. held, section 246 did not apply to 
such a suit. Dubgabam Hoy v. Nabbing Dbb 

[2 B. Ii. B., A. a, 264 

S. 0. Doobgabam Roy r. Nubo Singh Dbb 

[U W. R., 184 

20. Suit to establish right.— 

Attachment in execution of decree. — B. caused certain 
immoveable property to be attached in the execution 
of a de(;ree. M. objected to the attachment, claim- 
ing to be in possession of such proj)erty on his own 
accotint. Tlio investigation of such claim which 
followed under section 246 of Act VIII of 1869 took 
place as between B., the decree-holder, and M., N,, 
the judgment-debtor, not being a party to it except in 
name. Jf.’s objection was allowed in May 1871, but 
no suit was brought either by B, or N. to establish 
B*s right to such property. M. subseqncntly obtain- 
ed a decree against N. in 1 877, and in execution thereof 
caused such property to bo attached. M. objected to 
the attachment and his objection was allowed in April 
1878. In March 1879 B. sued M. for a declaration 
that a moiety of such property belonged to and to 

liave the order removing the attachment cancelled. 
Jleld that N,*s right to a moiety of such property 
was not extinguished because he had not sued to 
establish it within one year of the making of the 
order of May 1871 in the execution proceedings of 
B., and H. was competent to sue to establish such 
right. Mannu Lal 9. Uabsukh Das 

CI.l..R.,8All.,8d8 
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87. ' Claim hff intertenors , — 

Share of attached property , — When intervenon claim 
a share of attached property, the 'Court should define 
the respective shares of the debtor and the inter- 
venors, and sell the debtor’s definite share only. If 
the Court omits to do so, and sells the undefined 
rights and interests, there is no decision under sec- 
tion 246, Act yiil of 1859, of which the purchaser, 
by lying in wait without possession for one year, can 
take advantage. Mo2fOHi7B Khab v, Tbotluokho 
Nath Ghobx . . . .4 W. lU, 85 

28. ' — — Citil Procedwe Code {Act 

XIV of 1882)t ss, 280, 283. — Mortgagee, Suit hy, 
against mortgagor and third party who has inter- 
vened and obtained an order under e, 288, Civil 
Procedure Code, — Execution of decrss.— Article 11, 
schedule II of the Limitation Act (XV of 1877), 
refers only to suits contemplated hy section 283 of 
the Civil Procedure Code. Wher€\, therefore, a 
mortgagee having obtained a decree on his mortgage, 
and caused the property to be attached, was success- 
fully opposed by a third party who intervened in his 
attempt to have the property sold, and an order was 
passed under section 280 of the Code of Civil Pro- 
cedure releasing the property from attachment, and 
where the u.irtgagee, more than a year after the 
date of that order, instituted a suit against such 
third party and his mortgagor, to have his lien over 
the mortgaged property declared, and to bring it to 
sale in execution of his decree, alleging that the title 
set up by such third party was a fraudulent one, col- 
lusively created between the mortgagor and such 
third party with a view to deprive him of his rights, 
and asking to liave the order passed under section 
280 set aside, — Held that the suit was not barred by 
limitation under the provisions of article 11, sche- 
dule II of the Limitation Act. The right that was 
in litigation in the proceeding under section 280 was 
the right to attach and sell the property in dispute 
in execution of the decree which the plaintiff had 
obtained against the mortgagor, and so far as that 
right was concerned the present suit was barred; 
but so far as the other relief claimed in the present 
suit went, that article did not apply, and the suit was 
not barred. Busshi Bax Paeqabh Lal v. Shro 
Pbbgash Tbwabi 1. Xi. B., 12 Calo., 453 


89 . 


Suit to establish right as 


auction-pureheuerto immoveable property sold in exe- 
cution of decree, — Adjudication of proprietary right. 
— Res judicata. — Possession , — In a suit brought by 
plaintiff to establish his right as auction-purcliaser 
to certain immoveable property sold in execution of 
a decree under tbe provisions of section 246 of Act 
VIII of 1869, ^sallowing the claim of the objector 
-—represented by the defendant — and adjudging the 
property attached to bo that of the judgment-debtor, 
represented by the plsdntiff — the said order not having 
been set aside in a regular suit by the defendant, 
— Be W (by a majority of the Full Court) that an order 
passed under the provisions of section 246 of Act 


VlII of 1859, unless overruled in a re^l^ suit 
brought within the statutory period, is binding on 
all persons who are parties to it and is conclusive. 
Pbabqov, J., per ooairo,— Section 246 of Act VIll 


LIMITATION ACT, 1877, art ll-H?oa«iia«f. 

of 1859 provides for an adjudication of proprietai^ 
right on the basis of possession, but the matter is 
not " res judicata** as to matters in dispute between 
decree-holder and claimant, unless the party against 
whom an order is passed under section 2^ of Act 
VIII of 1869 fails to bring a regular suit to establish 
his right. In the case mentioned in the order of 
reference as apparently conflicting with the above 
view there had l^en no adjudication on the basis of 
possession by the Court passing an order under sec- 
tion 246 of Act VIII of 1859, and the defendant in 
possession was therefore at liberty to assert his pro- 
prietary title against the lien set up by plaintiff under 
the said order, passed without jurisdiction on the 
miscellaneous side. Badbi Fbabad v, Muhammad 
Yusuf . . . . L L. B., 1 AIL, 882 

30. — - — Suit to establish right , — 

B. caused a certain dwelling-house to be attached in 
execution of a decree hold by him against M. as the 
property of M. J, preferred a claim to the property 
which was disallowed by an order made under section 
246 of Act VIII of 1869. Two days after the date 
of such order M, latisficd B*s decree. More than a 
year after the date of such order J. sued B, and M. 
to establish her proprietary right to the dwelling- 
house, alleging that M, had fraudulently mortgaged 
it to B, Held, following the Pull Bench ruling in 
Badri Prasad v. Muhammad Yusuf I, L, S„ 1 AIL, 
382, that J,, having failed to prove her right within 
the time allowed by law, was precluded from assert- 
ing it by the order made under section 246 of Act 
VIII of 1859, and that whether or not the decree 
was satisfied after the order was made, the effect of 
the order was the same. Jbont v. BnAQWAif Sahai 
[I. L. B., 1 AIL, 541 

8L Suit for declaration of 

right and confirmation of possession. — The limitation 
of one year, in section 246, Act VIII of 1859, did 
not apply to a suit for declaration of right and con- 
firmation of possession. Wuzebb Jamadab v. 
Noob Ali .... 12 W. B., 33 

32. Possession, — Claim. — In 

execution of a decree against A., certain property 
was sold in 1868. During the proceedings which led 
to that decree, B., the wife of A., had preferred a 
claim to the property under section 246, on the 
ground tliat it was her stridhan, and that she had 
always been in possession of it. Her claim was 
rejected in 1866; but she remained in possession. 
Held, a suit by B. to establish her title to the land 
was not barred by the limitation provided by section 
246, though brought more than a year after her 
claim was refused, since she was at the time in pos- 
session and had remained afterwards in possession of 
the property. Lahhi Pbya Debt v. Khybulla 
Kazi . . . Z B. L. B., 238, note 

S. C. Luohhes Pbba Dbbia v. Ehyboollah 
Kazbb .... 14W.B.,367 

33. ■ ' ■ Claimant in possession 

where claim is rejected, — If a person making a claim 
under Act VIII of 1859, section 246, is in actual 
posaesaion, his claim is only a declaration that his 
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possession is without title. A suit to establish his 
right, i.e,, for oonhrmation of his possession, must be 
brought within one year. Bbojo Kishobb Naq e. 
Bah Dyal Bhubba . . 21 W. R., 188 

84. . ■ Suit for declaration that 

property oeteneihly held hy one defendant belonged to 
another . — A suit for a declaration that certain pro- 
perty which has been ostensibly held by one of the 
defendants, was in fact the property of another of 
the defendants who was the judgment-debtor of the 
plaintiff, is governed by section 246, Act VIII of 
1859, and barred by the limitation of one year. 
Abboolah «. Shokoob Ali . 14 W. R., 192 

35. — Order rejecting claim to 

attached property . — Certain property having been at- 
tached in execution of a decree, the plaintiff preferred 
a claim to it as being his exclusive property ; but the 
Court in which the claim was made was of opinion 
that the plaintiff and the judgment-debtor were in 
joint possession, and it made an order directing that 
on the plaintiff*8 claim being notified the sale should 
proceed. More than a year afterwards the plaintiff 
filed a suit to establish his title and alleged exclu- 
sive poBsessiou. Heldt distinguishing the cases of 
Brijo Kishore Nag v. Mam JDyal Bhudrat 21 W, 
A., 133 i Kaminee JDehia v. leeur Chunder Moy 
Choiodhury^22 W. M.^3iit and Jodoonath Choivdhury 
V. Madhamonee Boeaee, 7 W. M,,256t that the order 
not having been adverse to the plaintiff the suit was 
not barred by reason of its not having been brought 
within a year from the date of the order. Rash 
Behabi Dabs «. Gobi Nath Babapanda Moha- 
PATU 11C.L.R„852 

88. Failure to establish claim. 

— Suit for establishing title. — A party failing to 
establish his claim to attached projjerty under section 
24G, Act VIII of 1859, on the jioint of possession, is 
not debarred from afterwards bringing a suit to 
establish title within the period allowed by law for 
bringing such suit. Bishbnpbbkabh Nabain Sinoh 
V. Babooa Misbbb . • .8 W. R., 78 

87, — Might of one decree-holder 

against another.^ Suit for declaration of prior lien. 
— Two several judgment- creditors attached certain 
property, which was released upon the claim of a 
third party, under section 246 of Act VIII of 1869. 
One of them sued the successful claimant, and ob- 
tained a decree declaring the property in dispute to 
belong to the judgment-debtor, and thereupon caused 
the property to be sold, and became the purchaser 
thereof. Thereupon an assignee of the other judg- 
ment-creditor sued him, alleging an earlier lien, and 
praying a sale in satisfaction thereof. The defence 
set up was that, as the plaintiff did not come into 
Court to set aside the order under section 246 v^thin 
a year from the date thereof, he was barred from 
bringing the present suit. Held that the omission 
to bring a separate suit for tliat purpose did not bar 
him from obtaining a declaration of his prior lien. 
CsiBTAHABi Sen V. IswAB Chanbba 

[8 B. li. R., Ap., 122 

S. C. CHDTTAHOinw SwK «. Ibbue Chbnbkb 
Chvhbbb . .12 W. R., 221 
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88 . Possession. — Oinil Proce- 

dure Code, 1859, s. 246. — In a suit for redemption of 
an itti by an alleged purchaser of the same, and for 
recovery of land on which he had purchased a kanam, 
the defence was that the purchase was made by the 
father of the first defendant, and that the plaintiff 
was constructively a mere trustee. The Munsif de- 
creed for the plaintiff, and the Principal Sudder Ameen 
reversed his decree because the suit was not brought 
within a year of a release of the property from attach- 
ment under a claim of the defendants, which attach- 
ment was made in execution of two decrees for money 
against the present plaintiff. It appeared that in the 
proceedings had for releasing the property from 
attachment, no notice was issued to the judgment- 
debtor (pi^esent plaintiff). Held that the decision 
of the Principal Suddor Amcen was wrong. In the pre- 
sent case, the claimants in possession were not so ac- 
cording to any of the moiles of derivation which sec- 
tion 246 onuracrates as authorising the continuance 
of the possession and the dismissal of the claim. The 
possession was in the claimants, and there was nothing 
in the rights of the judgment-debtor which could 
make such possession his possession. This being so, 
even assuming that he was a party to the order made, 
such order could not be said to Iw against him, bo- 
cause his claim was one which could not have been 
determined by any order made under section 246. 
The order so made was perfectly consistent with his 
present condition. Netietom Ferengaryprom v. 
Tayanbarry Parameshwaren Nambudry, 4 Mad., 
472, distinguished. Chbbiyabakbl alias Abaybl 
Kunhi Kuititali V. Vayaea Pabambath Imbiohi 
Ammah 6 Mad., 416 

89. Civil Procedure Code, 1859, 

8 . 246. — Certain property having been mortgaged by 
B. D. to L., the mortgagee obtained a decree for its 
sale, had it sold in execution, and purchased it him- 
self, subject to any right which certain parties {B. 
and G.) who had objected under Act VIII of 1869, 
section 246, might be able to establish. After this L. 
sold the property to the plaintiff, who, not being able 
to get possession, brought a suit against the defend- 
ants in whose hands some or all of the property seemed 
to be and who set up that they had purchased it from 
B. O. and B. D. Held that the suit was not barred 
because it had not been instituted within twelve 
months of the date when the objections of B. and 
G. were allowed. Kahbbsub Pbbsitab v. Kabib 
Khan 20 W. R., 898 

40. Suit to recover property 

sold in execution. — Civil Procedure Codes {Act 
VIII of 1869, 8 . 246, and Act X of 1877, ss. 280, 
281, and 282 ). — Certain profKJrty, which the plabtiff 
alleged to belong to her, was sold in execution of a 
decree obtained by the i)urchaser of the property at 
the auction-sale, against a third party. The plaintiff 
put in a claim to the property under section 246 of 
Act VIII of 1869, which claim was rejected on the 
6th of September 1878. The plaintiff, on the 10th 
of January 1878, brought a suit to recover possession 
of the property sold. Held that the suit was not 
barred under article 11 of schedule II of Act XV of 
1877, which refers to the section in Act X of 1877, 
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corresponding to section 246 of Act VllI of 1859. 
IiUOHMi Nakain SiKaH V, Assbup Kobb 

[I. 1j. B., 8 Calo., 48 

41. ■ Suit after order rejecting 

claim to property attached in execution of de^ 
cree . — In execution of a decree against M. the 
plaintiff attached and advertised for sale certain 
property in mouzah A At that time there were 
pending proceedings in execution of two other 
decrees obtained against Af. by the first and 
second defendants respectively. These two decrees 
were obtained on a bond executed by If., by which an 
eight annas share of mouzah A. was hypothecated as 
collateral security ; and in execution of those decrees 
the defendants brought to sale, and themselves pur- 
chased, not an eight annas share only but the whole 
of mouzah A., and were allowed by the Court to set 
off the purchase- money against the amounts due to 
them under their decrees. At the same l^ime the 
plaintiff’s execution case was struck off on ^h June 
1880. In a suit brought by the plaintiff under sec- 
tion 295 of the Civil ^ocedure Code for his share of 
the sale proceeds of mouzah A., in which the plaintiff 
alleged fraud on the part of the defendants in selling 
the whole mouzah under their decrees, of which he 
only became aware n July 1882, from which time he 
dated liis cause of action, the defendants denied the 
fraud and contended that the suit should have been 
brought witliin a year of the order of the 30th Juno 
1880. Held that the existence of the order of the 
80th June 1880 was not inconsistent with the plain- 
tiff’s right, and the suit was therefore not barred as 
not having been brought within one year of that 
order. Taponioi UoBnANOND Buabati Mathuea 
Lall Bhaoat . . L Ii. B., 12 Calo., 499 

42. — — Suit for poefeeawn after 

rtjection of claim . — In a suit for possession after 
rejection of a claim under section 246, Act VIII of 
1^9, there was nothing in that section to prevent a 
defendant from pleading that whatever title plaintiff 
might have had at some previous time it was extin- 
guished by his having had no possession for twelve 
years preceding the suit. Bak Sabun Stngh v. 
Mahombd Ambbb . . . 13 W. B., 78 


48. 


and art 18.— C?im7 Pro- 


cedure Code, 1882, a. 862.— Where an application 
was made under section 832 of the Code of Civil 
l^t>codure for possession of property and rejected, 
and the applicant brought a suit to recover the pro- 
perty more than one year subsequent to the order re- 
jecting the application,— ATe/d that the suit w'as not 
narred either by article 11 or article 13, of schedule 
II of the Limitatiou Act, 1877- Ayyabahi v. Sami ya 
[L I*. B., 8 Mad., 82 


44. Ciml Procedure 

Code, 1859, a. 269, Order rejecting appliea- 
tion under.--- Suit brought after one year. — Civil 
procedure Code, 1877, e. 835. — An order having 
been passed on the lOtb August 1877 under section 
869 of the Code of Civil Procedure, 1859, cancel- 
ling delivery of possession of land brought to sale 
ana purchased by a decree-holder, no suit was 


LIMITATIOBT ACT, 1877, art. 11 and art 

13— continued, 

brought by the decree-holder to establish his rights 
to the lana until 1883, — Held that the repeal of sec- 
tion 269 of the said Code on Ist October 1877 did 
not deprive the order of the 10th August 1877 of the 
effect it possessed when passed, and therefore that 
the suit was bari’ed by limitatiou under section 269, 
and articles 11 and 13 of Act XV of 1877, were not 
applicable. Koylaah Chunder Paul Chowdhry v. 
Preonath Roy Chowdhry, I. L. R., 4 Calc., 610, and 
Gopal Chunder Milter v. Moheah Chunder Boral, 
1, L. R., 9 Calc., 230, distinguished. VenkataohalA 
V. Appathobai . . I. Ii. B., 8 Mad., 184 

46. Civil Procedure Code, 

1859, a. 269. — Party not in poMcmoa.— Section 269, 
Act VIII of 1859, does not contemplate that the 
party in actual possession must sue regularly to get 
possession within one year, but that the person who 
is not in actual possession shall do so. Fidayb 
Shikdab V. Oozbboobdbsn • . 7 W. B., 87 

48. Civil Procedure Code, 

1859, a. 269. — Claim by mortgagee . — An attachident 
having been made in execution of a decree for rent, 
an intervenor claimed the land as mortgaged to 
himself, but his application was rejected, and he 
was directed by the Collector to bring bis ob- 
jection, if ho had any, under section 269, Act VIII 
of 1859. Held that ho was not l)Ound to do so, and 
his omission did not bar his right to bring a suit 
to establish the validity of the mortgages under 
which he claimed, provided it was brought within 
the period permitted by Act XIV of 1859. Derk 
Dyal Bdbmo Doss v. Poban Doss . 9 W. B., 474 

47. Civil Procedure Code, 

1859, a. 269 . — Obatruction in taking p os aeaaion after 
sale in execution of decree. — Order. — A purchaser 
of immoveable property at a Court sale, having been 
obstructed by the defendant, made an application to 
the Court, under section 268 of Act VI 11 of 1859, 
for the removal of the obstruction, but subsequently 
withdrew his application. The Court thereupon 
made an endorsement upon the application to the 
effect that, as the applicant did not wish to proceed 
further, no investigation was made. Held that no 
such order had Wn made as was contemplated 
by section 269 of Act VIII of 1859, tliat section 
contemplating at least an order against one party 
or the other; and that, therefore, the provisions 
contained in the same section as to the time within 
which a suit may be brought, did not ajiply to the 
case of the plaintiff. Bhikha v. Saeablal 

[1. Ii. B., 6 Bom., 440 

art. 12 (1871, art 14; 1869, a. 1, 

oL 8). 

See Abt. 95 (1871, abt. 95). 

[I. B. B% 8 Calo., 800 

1. — Suit to set aside fraudu- 

lent aale — Clause 8, section 1, applied only to suits 
to set aside sales on account of irregularity and the 
like, but not to suits to set aside fraudulent deeds 
under colour of which the sale was made. Kissxk 
BULLUB MaEAIAB 9. EOOfiOOBVh'BUX Thakoob 

[8 W. B., 805 
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limitation act, 1877, art l ^ onUnned . 

2. Suit to 9et aside sale in 

execution. — The limitatioii of one year provided by 
section 1, clause 3, was not applicable to a suit brought 
by a judgment-debtor to set aside an execution sale, 
on the ground that the decree- holder fraudulently 
got the property sold in execution of a previous sa- 
tisfied decree. Budbbs u. Loksmun 

[8 Agra, 89 

3, " Suit hy mortgagee to en- 

foroe Hen. — Held that the limitation of one year 
provided by clause 3, section 1, Act XIV of 1859, 
was not applicable to a mortgagee’s suit seeking en- 
forcement of his mortgage lien against the property. 
Rai Pubdimun Kishbn v. Roubhun Singh 

[1 Agra, 111 

4« ' ■ " ■ - Suit to set aside sale in 

execution of decree. — Civil Procedure Codsy 1859, 
s, 264.--Qu(ere , — Whether the one year’s limitation 
(of suits to set aside sales in execution of decrees) 
under clause 3, section 1, applied to a suit brought 
against a person who had obtained possession of pro- 
perty by delivery under section 204, Act VIII of 
1859. SuBOOBUN V. Golam Nujbb . 2 W. B., 65 

6, — Sale of moveable property 

in execution of decree. — Irregularity in sale. — Civil 
Procedure Code, 1859, s. 252. —The law (section 252, 
Act VIll of 1859) provides that no irregularity in 
the sale of moveable property under an execution 
shall vitiate the sale, but that any person injured 
thertby may recover damages by suit ; but it docs not 
follow that the right and interest of the judgment- 
debtor in such property may not be challenged and 
contested by any claimant within the period allowed 
by clause 3, section 1, Act XIV of 1859. Hibdby 
Bbbse €. Bbshesuub Pebshad 

[2 Agra, Ft. II, 175 

Eishen Soondub V. Fukeebooduen Mahomed 

[W, B., 1804, 61 

0, '■ Suit to set aside sale in 

execution of decree, — Per Innes, J. — Article 12 of 
the 2nd schedule of the Limitation Act, 1877, which 
requires suits to set aside a sale in execution of a 
decree of a Civil Court to be brought within one 
year from the date the sale becomes final, does 
not apply to suits in which the plaintiff was not a 
party to, and not bound by, the sale sought to be set 
aside. Sadagopa Edintaba Maha Dbbiea Swa- 
HlAY V. JAMUNA BAI AMMAL 

[I. L. B., 5 Mad., 54 

7. ■■...■■ — ' Suit to set aside sale. — Suit 

to recover land sold in execution of decree , — F, 
having bought lands from A., whoso husband (de- 
ceased) acquired them at a Court sale, sued S. 
ejectment in 1879. S. pleaded limitation on the 
ground that P. (her deceased husband) had pur- 
chased the lands in question at a Court sale in 1876. 
Meld that, as A. was no party to the decree or the 
execution proceedings under which B. purchased, it 
was not necessary for V, to set aside the sale to B. 
in this suit, and it was not barred by article 12 of 
the Limitation Act, 1877. Venkata Narastah v. 
Subbamma • . 1. L. B., 4 Mad., 178 


LIMITATION ACT, 1877, art \%-^ontinusA, 

8 . Sale pf tamoad property 

in execution of decree against party not sued as 
karanavan. — Where a suit was brought to recover 
money from the defendant, who was the karauavan 
of a Malabar tarwad, and it was not alleged in the 
plaint that the defendant was sued as karanavan or 
that the debt was binding on the tarwad,— 
that a sale of tarwad property in execution of tlie 
decree was not binding on the members of the tor- 
wad, and therefore that article 12 of schedule II of 
the Limitation Act, 1877, did not apply to a suit 
brought by other members of the tarwad to recover 
the land sold in execution of the decree. HajI 
«. Athabaman. Mvssa V. Athabaman 

[I. L. B., 7 Mad., 612 

9. — Suit to set aside sale — Pur- 

chase of decree by joint debtor, — M. sold to 8. her 
rights under a decree for mesne profits which she 
had obtained against A. and two other persons, and 
8. thcrcui)on proceeded to execute the decree against 
A*s projMjrty, and that property was sold in execu- 
tion of the detTee obtained by 8. and was purchased 
by B. ; but in a suit brought by A. for a declaration 
that 8. was not the real purchaser, the Court found 
that 8. hod in fact purchased the decree benami for 
A*s two joint debtors, and that consequently ho had 
no right to execute it against the property of A, In 
a suit brought by A. against B. in 1874 for the pur- 
pose of recovering the property, — Held that the 
purchase of the benefit of the decree by A.*s joint 
debtors, although it had the legal effect of satisfying 
the judgment-debt, did not affect the decree itsoli. 
The decree was not void, but only voidable, and tho 
sale under it binding on A, Tho suit, therefore, was 
in effect a suit to set aside a sale under a decree 
within the meaning of clause 14 of schedule II of 
Act IX of 1871, ami, inasmuch os it was not brought 
within one year from the date of the sale, was bar- 
red. Adul Munboob V. Abdool Hamid alias Sa- 
BHAN Miah . . 1. L. B., 2 Calo., 98 

10. Suit to set aside sale fa 

execution. — Party to suit. — After tho death of the 
widow of K.y the plaintiff sued as the heir of K. to 
recover certain immoveable property alleged to have 
been granted to the wi<low for life by K. for her 
mainUmance. It appeared that in execution of a 
decree obtained against tho plaintiff in a previous 
suit in which upon the widow’s death he was sued as 
representing the estate of the widow, the property 
in question was sold notwithstanding objection taken 
by the present plaintiff that the property was that of 
K. The plaintiff’s suit was filed more than a year 
after the execution sale, and it was objected that it 
was therefore barred. Held that it was not neces- 
sary that tho suit should have been filed within one 
year from the date of the execution sale, because (1), 
the setting aside tho execution sale was only collateral 
to the main object of the suit ; and (2), the present 
plaintiff was not a ])arty in her own character to the 
suit in execution of the decree in which the property 
was sold. Kali Mohun Ckuokbbbutty v. Anav- 
DA Moni Dabbb . , 8 O. L. B., 18 

IL Suit to set aside sale of 

land in execution of decree,^ A. suit to set aside a 
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Mle of land in execution of a decree against a third 
party was held not barred by limitation under clause 
8, section 1, if brought within a year after the sale 
actually took place. Dosseb o. Sheebakeb Dabia 

[6 W. 128 

See Mahomed Aezul v. Kakhta Lall 

[2 W. B.» 268 

Ram Gopal Bor o. Nundo Gopal Rot 

[4 W. B., 42 

But these cases were overruled by Jodoonath 
Chowdhby 0. Radhomonee Dosseb 

[B. I.. B., Sup. Vol, 648 : 7 W. B., 256 

12, — Suit for poeaession bp 

MBtting atide sale. — In a suit not only for reversal of 
■ale but also for possession and declaration of title, 
the limitation of one year does not apply . An oob ao e e 
Kooeb 0. Bhugobutty Koobe. Sham Sunder 
Kooeb V, Jumna Kooee . 25 W..B., 148 

18. Cause of action.- —Suit for 

possession after sale in execution. — The plaintiffs 
sued to recover possession by declaration of right to 
certain chur lands as accretions to a piitiii talook and 
for damages, alleging that they held possession 
under a tnokurarri lease granted by the defendant 
No. 8, but were ejected by the defendant No. 1, who 
had purchased at a sale in execution of an ex parte 
decree for arrears of rent obtained by the defendant 
No. 2 against defendant No. 4 (who was the heir 
of No.a’s vendor), the ejectment having been effected 
under procetdings taken by the Deputy Magistrate 
under Act XXV of IHGl, section iU8. Held that 
the plaintiffs* cause of action accrued from the date 
of their ejecttneiit. It was not a suit to set aside the 
sale, but a suit for jx^session on declaration of title. 
Banes Madhub Buksubb v. Radha Madhub 
Mozoomdae . . . 22 W. B., 196 

14, Suit for possession and 

declaration of right by setting aside sale. — The 
plaintiffs sued for possession of, and a declaration of 
their right to, a share of a zemindari, and to set aside 
a collusive decree which defendant No. 1 obtained on 
the 13th SeptemlxT 18G7 against the defendants Nos. 
2, 3, and 4, and to sot aside the sale which was held 
on the IGtli December 18G8 in execution of that 
decree. There was a further prayer that the names 
of the plaintiffs might bo substituted for that of the 
defendant No. 1 on the Collectorate towji. Held 
that the suit, although a portion of the prayer was 
for possession and declaration of right, was substan- 
tially to set aside the sale of 16th Dei^ember 18(38, 
in virtue of which, unless got rid of, the purchaser- 
dcfuudaut*s title must prevail over that of the plain- 
tiffs. Accordingly the suit came within the pur- 
view of Act XIV of 1859, section 1, clause 8, and, not 
having been brought within one year from the date 
of the sale, was barred. Ram Kanth Chowdhbt 
«. Kalxb Mohun Mookxejbb . 22 W. B„ 84 

16. Sale subject to claimants 

r^ki . — Where a person’s claim to attached property 
was not rejected, but the sale took place subject to 
4t, — Held that he could sue to establish his right 
to the property at any time within twelve years, 
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clause 8, section 1, not applying to such a case. 
Rutnbsshb Koondoo e. Majeda Bibeb 

[7W.B., 252 

16. ■ ■ ■ Suit to recover immove^ 

able property. — Where the plaintiff asked in terms 
to have a sale in execution of her husband’s right and 
interest in certain land, set aside on the ground that 
those rights had previously to the sale lieen conveyed 
to herself, — Held that the suit was in effect one to 
recover immoveable property, and not one to which 
clause 8, section 1, Act XIV of 1859, applied. Ra- 
DHA Koonwae o. Janeee Koonwab 

[9 W. B., 199 

Kinoo Dobs t>. Ruqhoonath Doss 

[4 W. B., 84 

17. ■ ■■ Suit by claimant to re- 

cover property in which judgmenUdebtors have no 
interest. — Where a claimant, without attempting to 
impeach either the proceedings in the suit or in the 
decree or in the subsequent sale, seeks to recover 
property lielongiug to himself in which the judgment- 
debtors hud no right or interest, and upon which, 
therefore, the salts in execution could have no legal 
operation, — Held that a suit of this nature was not a 
suit to set aside the “ sale of property sold under an 
execution ” within the meaning of clause 8, section 1 ; 
and it was not incumbent on such a claimant to sue, as 
therein prescribed, within one year from the date of 
sale. The plaint might ask in terms to avoid the 
sale, but such an allegation cannot alter the real 
nature of the suit, if it is otherwise sufficiently dis- 
closed. Mauombd Buesh V. Mohamed Hossbin 

[3 Agra, 171 
8. C. Agra, F. B., Ed. 1874, 145 

See Shabatatunnissa v. Laohmi Naeatn 

[7N. W.,288 

18. ■■■' Suit by prior purchaser 

for possession, — Sale to second purchaser. — The one 
year’s limitation provided in section 1, clause 8, did 
not apply to a suit by a prior purchaser to assert his 
rights after an auction s^e of the right and interest 
of the judgment-debtor in the property to another 
purchaser subject to those rights. Mungroo Sahoo 
V. Jeydar Singh ... 2 Agra., 281 

Nor where he has become the representative by 
purchase of the other purchaser, Bithul Bhut 
V. Lalla Rajkishorb . . 2 Agra, 284 

19. Suit to set oHde sale m 

execution of decree. — Suit to recover possession.' 

A. purchased immoveable property at an auction sale. 
The same property was subsequently purchased by 

B. at another auction sale. Meld that a suit brought 
by A. i^inst B. to recover the property was virtual- 
ly a suit to set aside the last sale, ai^d that it should 
liave been brought within one year from the date of 
that sale ; and that clsuse 3 (and not clause 12) of 
section 1 i^'as applicable. Kbishnaji Joshi u. 
Mveund Chimanshbt 

[2BoiXL,18:2ndEd^l9 

ContrOi Lalceand Akbai Das v. Samharam 

[5 Bom., A. 0., 189 
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20 . „ , Sftit iq gfsf aside exee%* 

Hon sale, — Suit for possession of immoveable pro^ 
perty, — The plaintiff, alleging that certain immove- 
able property belonging to him had been sold in exe- 
cution of a decree as the property of another, sued 
the purchaser to have the s^e set aside, and to 
recover possession of the property. Meld that the 
suit was one for possession of immoveable property 
to which the peri(^ of limitation of twelve years was 
applicable. Nathu v, Badbi Das 

[I. L. B., 6 AU., 614 

2L — Suit for possession after 

dispossession in sale proceedings in execution of 
decree. — The rights and interests of plaintiff’s co- 
sharer having been sold under a decree, the purchaser 
possessed himself of plaintiff’s share as well as of his 
own. Held that, in a suit to recover, plaintiff was 
not bound to bring his action within one year from 
the date of dispossession, but had a right to the 
limitation of twelve years. TONOO Ham Gobsain 
«. hfoHSSsuB Gobsain . . 24 W. B., 302 

22. Suit to recover property 

taJeen in excess of right of attachment. — It is not in- 
cumbent on a person seeking, not to interfere with 
the sale in execution of a decree of the right, title, 
and interest of the judgment-debtor, but to recover 
what has been taken in excess under colour of sale, to 
sue within the period of limitation prescribed by law 
for a suit to set aside the sale. The mere circum- 
stance that there is a specification of the subject of 
the sale at the time of sale is of no force. It is not 
the property specified, but the right of the judg- 
ment-debtor therein, that is offered for sale and 
conveyed. Mahomed JBuksh v. Mahomed Mossein, 
3 Agra, 171 : S. C., Agra, F. B., Ed. 1874, 145, 
followed. i^MABAFATUl^MSSA V, LaCHMI NabAIN 

[7W.W,288 

28. Sale of land in execution 

of decree. — Suit by third party to recover. — Burden 
of proof. — In a suit to redeem certain land demised 
on kanam in 1850 by .4. to the predecessor of B„ C., 
who was in possession of the land, was made a 
defendant. A. proved his title to the land and pos- 
session up to 1860. C. pleaded title to the land and 
denied that B, liad ever been in possession. Both 
pleas were found to be false. It was found, how- 
ever, that C. had been in possession from 1809 to 
1885, and that in 187G the land had been sold in 
execution of a decree against C. (to which A. was 
not a party) and purchased by D., who re-sold to C, 
in 1879. The lower Court held that C.^s possession 
must be taken to have been derived from B., till the 
contrary was proved ; but that the suit was barred by 
article 12 of schedule II of the Limitation Act, 1877, 
because it had not been brought within one yean 
from the date of the sale in 1876. Meld that the 
suit was not barred by limitation. Nilaxaitdan v. 
Thandamma . . 1. Xi. B., 9 Mad., 460 

24. ' - Decree.^Sale in execu- 

tion. — Land described by boundaries in proclama- 
tion of sale. — Land so described really comprising 
ttoo separate lots. — Suit by purchaser of one lot to 
set aside sale or for eompensation ^ — On the 17th 
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November 1877, a certain piece of land described in 
the proclamation of sale as ** Survey No. 294, Pot 
No. 8, measuring 24} gunthas,'' the boundariM of 
which were also Set forth, was sold by auction in exe- 
cution of a decree obtained by the first defendant 
against defendants Nos. 2, 3 and 4, and purchased 
by the plaintiff. The boundaries, as stated, really 
included another piece of land. Survey No. 294, Pot 
No. 4, which comprised 8 acres 24 guuthas. This 
latter piece of land was put up for sale on the follow- 
ing day, and was purchased by defendant No. 6. 
On 28th November 1877, tbe plaintiff applied to the 
Court to have the sale sot aside and his money 
returned, unless ho was put in posBession of all the 
land included in the boundaries mentioned in the 
proclamation ; but his application was refused, and 
the sale was confirmed on 20tb July 1878. The 
plaintiff on the 8rd July 1881 brought tbe present 
suit, praying that he might be put into possession of 
the land as described in the certificate of sale, which 
was identical with the proclamation, and included 
Pot No. 4, or that the first defendant might bo 
ordered to pay him the amount of his purchase- 
money with interest. Both the lower Courts reject- 
ed the plaintiff’s claim. On apiKJal to the High 
Court, — Held, confirming the decree of the Court 
below, that the suit, regarded as one to set aside the 
sale, was barred by Act XV of 1877, schedule II, 
article 12, clause (a). Mahombd Sayad Phaki v. 
Navoji Balabhai . 1. L. B., 10 Bom., 214 

25. Suit to set aside sale in 

execution of decree. — Suit for possession of immove* 
able property sold in execution of decree. — Limita- 
tion Act, IX of 1871, sch. II, No. 14. — F. obtained a 
decree against M. in April 1874 in execution of 
which projKjrty bebnging to the latter was sold in 
1874, 1875, and 1876. In March 1880, this decree 
was reversed by the Court of last appeal. In Febru- 
ary 1881, M. sued to sot aside tbe sales of his pro- 
|)erty in execution of the decree and for possession 
of the property. Meld that, both under No. 14, 
schedule 11 of the Limitation Act, 1871, and No. 12, 
schedule II of the Limitation Act, 1877, the suit was 
barred by limitation. Pabhuadi Lal v. Muhammbd 
Zain-ul-abi>ik. Muhammbd Abuqak Ali V . Mrr- 
HAMMBJO ZAIB-VL-ABBIB . L L. B., 5 AIL, 578 

26. Suit to set aside sale held 

in execution of decree. — Cxvil Procedure Code (Act 
XIV of 1882), ss. 311, 312. — If on an application for 
execution the Court erroneously holds that tfie appli- 
cation is not barred and orders a sale, the order, 
though erroneous and liable to be set aside in tbe way 
preseiiteil by the proctslun; law, is not a nullity, but 
remains in full force until set aside, and a sale hold 
in pursuance of such order is, until set aside, a valid 
sale : a suit to sot aside such a sale is governed by 
article 12, clause (a) of schedule II of Act XV of 

1877. The word “disallowed” in section 812 of the 
Civil Procedure Code has no reference to an order 
passed on an ap|>ea], but refers to the disallowance of 
the objection the Court before which the proceed- 
ings under section 811 are taken. On the 16th June 

1878, a judgment-debtor filed a petition objecting to 
execution of a decree against him proceeding on the 
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ground that tho decree was barred. On the 18th 
Kovembcr 1878, that objection was oyermled and cer- 
tain of his property solA Against the order overrul- 
ing his objection the judgment-debtor appealed, and 
ultimately, on the 18th January 1880, the order was 
set aside by the High Court, and the decree was held 
to have been barred. Pending these proceedings the 
judgment-debtor also, on the 17th December 1878, 
applied, under the provisions of section 811 of the 
Civil IVocedure Code (Act XIV of 1882), to set aside 
the sale on tho ground of material irregularity, but 
that application was ultimately rejected on the 17th 
Hay 1879, and the sale was confirmed on the 2lBt 
May 1879. On the 2nd April 1880, the judgment- 
debtor applied to set aside the sale on the ground 
that the decree, in execution of which it had taken 
place, had been held to be barred, and though an order 
setting aside the sale was made by the original 
Court, it was subsequently set aside by the High 
Court on the 18th April 1881, as having' been made 
without jurisdiction. The judgment -debtor now 
brought a suit on the 4th January 1882 upon the 
same grounds to set aside the sale and recover posses- 
sion. Held that the suit was barred. Mauomed 
HoSSEIN 0. PUBUSDUB MAHTO 

[I. Ii. B., 11 Calo., 287 

27. '■ Endowment hy Hindu . — 

Xweoution froceedinge againti manager. Suit to set 
aside . — In 1866, V. (the father of the plaintiff) sued 
his brother H. and O. (one of the two sons of M. 
and defendant No. 1) to establish his light to a third 
share of the management of certain lands granted 
for tho maintenance of a Hindu temple. In that 
suit V. obtained a decree that he should have the ex- 
clusive management every third year, but was order- 
ed to pay costs. To enforce payment of these costs, 
Jf. in execution of the decree attached tho third share 
of V. in the management of the land. The share 
was accordingly sold by auction in January 1870 to 
a Harwadi, who afterwards, in Hay 1870, re-sold it 
to the appidlant T. (another son of H. and defendant 
No. 2). V. died in 1876. In 1879 the plaintiff sued 
O. and the appellant (the two sons of H.) for his 
share of tho management. It was contended for the 
defence that as the execution sale of January 1870 
was not set aside within a year, the right to treat it 
as void by the plaintiff was barred by article 12 of 
schedule II of Act XV of 1877. Quare , — Whether 
r. could have got himself reinstated in the manage- 
ment without bringing a suit to set aside tho sale 
within a year from tho date of the order confirming 
it. Tbimbax Bawa a, Nabatan Bawa 

[L K B., 7 Bom., 188 

28, . " Order ” of revenue of 

fiver. — Judicial order.— The “order” of a Collec- 
tor or other officer of revenue, as the w'ord is used in 
the latter portion of clause 8 of section 1 of Act 
XiV of 1859, means an order of the nature of a 
decree, or made by the Collector or other revenue 
officer in his judicial capacity. Where a piece of 
land, embraced within tho operations of the Bevenue 
Survey, and subjected to a defined assessment, was 
put up for sale by the Collector in consequence of the 
occupant refusing to pay a fine to be allowed to con- 
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tinue in occupation of it, and was purchased by one 
of the defendants, and the occupant, asserting that 
he had been wrongly dispossessed, sued to set aside 
the sale and to be declared entitled to recover the 
land and retain possession of it, on condition of pay- 
ing the assessment as settled upon it by the revenue 
officers, but delayed bringing his suit until Juno 
1869, the sale having taken place in January 1867, 
— it was held that, though more than one year had 
elapsed from the date of the sale, the suit was not 
barred under the provisions of clause 8 of section 1 
of Act XIV of 1859. Saehabah Vithal Abhi- 
XABI V, Collbotob of Bati^agibi 

[8 Bom., A. C., 288 

29. Fraud. — Suit to set aside 

sale in execution of decree. — Beng, Reg. XLV of 
1793 . — In a suit for the cancelment, on tho ground 
of fraud, of an auction-sale made under the pro- 
visions of section 12, Regulation XLV of 1793, and 
for the reversal of a Judge’s order in appeal con- 
firming the sale, the peri^ of limitation was held 
(under section 9, Act XIV of 1859) to run at the 
latest from the date of the Judge’s order of con- 
firmation, and to extend to one year under clause 8, 
section 1. Enabt Ali Khan v. Kumola Koon- 
wab ...... IX W. B., 281 

30. Suit to set aside sale . — 

A sale having been effected by order of a Deputy 
Collector, an appeal was made to the Collector, who 
set aside the sale. The Commissioner, however, 
considering that the Collector had no jurisdiction, 
and that no injury had been made out, reversed the 
order of the Collector. Held that the sale did not 
become confirmed or otherwise final and conclusive 
lieforo the date of the Commissioner’s order, and 
therefore a suit within one year of that order was in 
time. Pbannath Hoy v. Tboylvceonauth Roy 

[14 W. B., 284 

31. ■ - ■ ■ Suit to set aside sale for 

arrears of Government revenue. — A suit to set 
aside a sale for arrears of Government revenue must 
be brought within one year from tho date when the 
sale becomes final and conclusive. Raj Chundeb 
Chuckebbutty V. Kinoo Kuan 

[1. li. B., 8 Calo., 329 

32. ' " ■ -'■■■■ Suit brought to set aside 

sale for arrears of revenue. — Where lands had been 
sold for alleged arrears of revenue and bought in 
for Government, but the sale bad not been registered 
under section 38 of Madras Revenue Recovery Act 
11 of 1864, — Held that a suit brought to set aside 
the sale after one year from the date thereof against 
a bond fide purchaser for value from Government 
was barred by limitation. Kabuppa Tevan v. 
Vabvdeva Sabtbi . . I. Ii. B., 6 Mad., 148 

33. Sale in execution of de- 

cree for arrears of revenue. — Suit to recover land. 
— The land of JD. was improperly sold, in execution 
of a decree of a Civil Court obtained against S., for 
arrears of revenue, by the assignee of the revenue of- 
the lands of J). and S., — Held, in a suit brought by 
JD. to recover her land from the purchaser at the 
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Court sale, that the luit, not having been brought 
within one year from the date of the confirmation 
of the sale, was barred by article 12 of schedule 
II of the Limitation Act, 1877. Subtanna o. 
DuBai . . . . I. L. R., 7 MacL, 268 

84. Sond fide purchaeere,-^ 

Article 12 of that schedule which prescribes a 
period of one year for suits to set aside sales for 
arrears of revenue is intended to protect hand fide 
purchasers only. Veneatafathi v, Subbaicakya 
[I. L. R., 9 Mad., 457 

— — - art. 18 (1871, art. 16; 1869, a. 1, 
ol.6). 

See Abt. 11 . I. L. R., 8 Mad., 82 

See Abt. 132 (1871. abt. 132). 

[7N.W.,223 

See Abt. 147 . L L. R., 6 Calo., 868 

1, ■ ■■ ■■■ Suit to eet aside summary 

order, — Q«tfre, — Whether, with reference to clause 
6, section 1, a suit will lie to set aside a summary 
order after the expiration of one year. Gobikd 
Nath Sahdtal v, Ramcoomab Ghosb 

[6 W. R., 21 

2. — Final decision, — Order * 

dismissing appeal. — The final decision, award, or 
order contemplated by clause 6, section 1, was a final 
decision of the Court which had competent juris* 
diction to determine the case finally, and not the 
order of a Court 8U))erior to such Court dismissing 
an appeal from the decision of such Court for want 
of jurisdiction. Olbo-uhissa v. Buldbo Nabain 
SiNQH 7 W. R., 161 

8. — — Order under Act XIX of 

1841. — Official Trustees Act. — Suit for possession, 
— Limitation Act XIV of 1859^ s. 1, cl. 12. — A 
summary order under Act XIX of 1841 for posses- 
sion of property left by a deceased iKjrson is no bar 
to a regular suit to try the title to such projKjrty 
and to obtain possession under that title ; it is, 
therefore, unnecessary to set aside the order before 
granting relief in the suit. Hence the period of 
limitation for such regular suit is tliat provided by 
clause 12, section 1, Act XIV of 1859, namely, 
twelve years, and not one year as provided by clause 
5 of the same section. Laknabaih Sinoh v. 
Maneobb . . . B. li. R., Sup. VoL, 688 

S. C. Loekabaik Singh v. Mtna Kobb 

[2 Ind. Jur., TS, S., 191 : 7 W. R., 199 

4. Civil Procedure Code, 1859, 

e, 246 . — The rights and interests of one of three 
brothers of a joint Hindu family having been sold 
in execution of a decree, a suit brought, not to set 
aside such sale, but in right of inheritance of the 
judgment-debtor's brother's share in the family pro- 
perty, was held not barred by limitation under clause 
6, section 1, and section 246, Act VIII of, 1869. 
Lalla Bbhabbs Lall v. Lalla Modho Pbbbafd 

[6 W. R., 69 
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5 . ■ ■■ ' ■■ Summary deoieion.-^Certi- 

ficate of administration under Act XXVII of 
1860. — Order made under Official Trustees Act 
XIX of 1841. — The period of limitation prescribed 
by Act XIV of 1869, section 1, clause 6, in the 
case of suits to alter or sot aside summary decisions 
and orders of any of the Civil Courts not established 
by Royal Charter, when such suit is maintainable, 
namely, “ the period of one year from the date of 
the final decision, award, or order in the case," applied 
to tlie grant of a certificate under Act XXVll of 
1860. It also applied to an order made under Act 
XIX of 1841, the Otficial Trustees Act, refusing to 
put the applicant in the possession of property as 
mohunt. Gbbbdhabbb Dobs v. Nondeibhobb 
Dutt . . . Marsh., 678 : 2 Hay, 688 

5. C. on appeal to Privy Council. Gbbbdhabbb 
Dobs v. Nundeibuobb Dobs 

[11 Moore’s I. A., 406 : 8 W. R., P. C., 25 

Contra, BlFBO PbBBHAI) Mttbb V. KavYE 
Dbyeb 1 W. R., 841 

6. Suit to recover properties 

hy the rightful heir of deceased more than one year 
<fter grant of certificate of heirship to the rival 
claimant. — Effect of such a certificate. — Practice, 
— In 1877 the plaintiff applied for a certificate of 
heirship to one T., her husband's uncle, who had 
died in 1876. The defendant opposed the appli- 
cation, and alleged that T. had left a will in her 
favour. On the 28th July 1877, the District Judge 
made an order rejecting the plaintiff's application, 
and granting a certificate to the defendant. In 1879 
the plaintiff brought the present suit, claiming to be 
entitled to the property hd't by 1\ It was contended 
{inter alia) for the defendant that the plaintiff's suit 
was barred, she having failed to apply to set aside 
the order granting the certificate to defendant within 
one year from the date of that order. The Court of 
first instance overruled the objection, and awarded 
plaintiff most of her claim. The defendant appealed, 
and the lower Appellate Court reversed the lower 
Court’s decree, holding the suit barred. On appeal 
to the High Court, — Meld, restoring the decree of 
the Court of first instance, that the plaintiff's suit 
was not barred. A certificate of heirship confers 
only the right of management of the projMirty of the 
deceased, and is intended to give security to third 
{)erBonB in dealing with the person who claims to be 
the heir. Where the right of the person, to whom 
the (tertificate is granted to be the heir of the 
deceased, is in controversy, there is no necessity to 
have the order granting him the certificate set aside ; 
and the <|uestion, whetlier the suit to determine 
the right claimed is in time, is to be determined by 
the se<;tions of the Limitation Act relating to suits 
for the possession of property. Rai Kabhx v. BaZ 

Jahna . • 1. L. R., 10 Boixl, 449 

7. - — — — Suit to eet aside order 
under Act XXVII of 1860, — A suit to set aside 
a summary order |^sed under Act XXVll of I860 
may be brought within a year from the date of the 
order ; but such order is no bar to a suit upon title, 

5 M 
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though brought after the year. Kales Pbosui^no 
Mooeebjeb r. Eoelabh Moveb Debia 

[8 W. E.. 126 

8. — — Order relating to lauded 

property of inteetate, — Summary order, — Seld that 
the Judge's order relating to the landed property of 
a person dying intestate, being apparently an order 
made without jurisdiction, had no legal operation, 
and was not a summary order within the meaning of 
the 6th clause of section 1, Act XIV of 1859. 
Avotjbh Nath v, Dooboa Gib . 1 Agra, 241 

9. '■ Suit to eject representative 

of person put inpoeeeeeion by order of Civil Court , — 
Summary decision. — The pUiutiff was by an order 
of the Civil Court in execution of a decree, to which 
the plaintiff was no party, ejected from the possession 
of a muttah. Ho brought a suit more than three 
years afterwards to eject the legal representative of 
the person who was so put in possession. Seld 
(reversing the decree of the Civil Court) that the 
order of the Civil Court was not a summary decision 
within the meaning of clause 5, section 1, and that 
the suit was not barred. That clause was only appli- 
cable to orders whi h the Civil Courts were cmpowerctl 
to pass deciding matters of disputed property raised 
for hearing and determination by a suminary proceed- 
ing between the parties disputing. ArruNUY Ibbam 
Sahib v. Sah .... 4 Mad., 297 

10. Suit against order of 

Jdamlatdar under Bom. Act V of 1864 . — Although 
a Mamlatdar's order under the last clause of section I 
of Bombay Act V of 1 804 is a summary di‘cision, a 
suit in the Civil Court to establish a right against 
the operation of such order is not a suit to set aside 
the order itself but for possession in op})osition to tliat I 
recognised by the Mumlutdar's order, and is not 
therefore within the limitation of one year under 
clause 5 , section 1, Act XIY of 1859. Babaji v. 
Abba 10 Bom., 479 

11. '■ ' Suit for proceeds of sale I 

in execution. — A suit to recover the proceeds of sale 
in execution of a decree alleged to have been drawn 
out by defendant by virtue of an order of a Civil 
Court, under section 270, Act YllI of 1859, is 
in reality a suit to alter or set aside a summary deci- 
sion of a Civil Court, and is governed by the limit- 
ation of one year prescribed by clause 5, section 1, 
Act XIY of 1859. Dwabkabath Biswas o. Hoy 
Dhubput Sibgh . . . 17 W. E., 227 

12. Suit for money paid into I 

Court by defendant hut recovered from third person 
t« execution of decree, — A suit to recover money paid 
by the defendant into Court which was payable to the 
plaintiff, and which was afterwards recovered by the 
defendant in the execution of a decree against a third 
person, under an order of the Court executing the 
oecree, was held not barred by limitation, under the 
provisions of Act IX of 1871, second schedule, 16, by 
resaon of not having been instituted within one year 
from the date of the order. Dxbi Das e. Nub 
Xhmad 7N.W.,174 


LIMITATION ACT, 1877, art. IZ^eoniiuwd. 

18. Suit for refund of eale- 

proceeds paid in accordance with order for distribu^ 
tion under s. 296, Civil Procedure Code, 1882 . — 
Multi farioueness. — In execution of a decree against 
six persons the plaintiffs had certain property bnjught 
to sale, the proceeds of which were brought into 
Court. The defendants, who held five separate 
decrees against some of the persons a^inst w^hom the 
plaintiffs' decree was obtained, applied to have the 
amount in Court ratoably distributed ; and in accord- 
ance with an order of the Court, dated 13th Septem- 
ber 1880, this was done, the proceeds being distribut- 
ed in proportion to the amounts of the decrees. In a 
suit brought on 24th August 1883 against the 
defendants, on the allegation that the plaintiffs were 
entitled to the whole, of the proceeds, or in the alter- 
native for distribution on a different principle, — Seld, 
the suit was one to set aside the order, and not having 
been brought within one year from the date of 
the order was barred by limitation under article 13, 
schedule II of Act XV of 1877. Ram Kishen v. 
Bhawani Das, I, L. R., 1 All., 333, distinguished. 
Gowbi Pbosad Kunlu v. Rah Ratan Sircab 

[I. L. E., 13 Calc., 159 

14. Mortgage . — Sale by first 

mortgagee. — Arrears of rent. — Lien . — Claim by 
puisne mortgagee on proceeds Certain land 

was mortgaged to A. with possession to secure the 
repayment of a loan of R2,000 and interest. It was 
stipulated in the deed that the interest on the debt 
should be paid out of the profits, and the balance 
paid to the mortgagors. By an agreement subse- 
quently made, it was arranged that the mortgagors 
should remain in j)os8cs.sion and pay rent to A. A. 
obtained a decree for R2,0U0 and arrears of rent and 
costs and for the sale of the laud in satisfaction of the 
amount decreed. The land was sold for R2,855 
in March 1881. In May 1881 a puisne mortga- 
gee, applied to the Court for payment to him of R500 
of this sum, alleging that A. was entitled only to 
H2,000 and R280 costs, but not to arrears of rent, in 
preference to his claim as second mortgagee. The 
claim of £. was rejected on the 27th May 1881 
and the whole amount paid out to A. In February 
1882 H. (who had filed a suit on the 23rd March 1881) 
obtained a decree upon his umrtgage. On the 23rd 
May 1884 B. sued to recover tt510 ))aid to A. on ac- 
count of rent on the 27th May 1881. Seld, on 
second appeal, that the suit was not barred by article 
IS of the Limitation Act, neither that article nor 
article 12 being applicable to the case, that B. waa 
entitled to recover the sum claimed. Sivabama r. 

SvBBAKABYA I. L. R., 9 Mad., 67 

16. Suit to recover possession 

from a successful claimant under s. 246, Act 
VIII of 1859.^A suit brought, not to set aside an 
order of release under section 248 of Act VIII of 
1859, but to recover possession from the successful 
claimant of the property released, was not governed 
by the limitation prescribed by clause 5, section 1. 
Bhybublall Bhueut V. Abdool Hosbbik 

[8W.E.,88 

18, — ■■ Order of Judge on claim to 

attached property. — dsctsioti.'— 'Property 
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being attached under a decree obtained before Act 
VIII of 1869, a^ third party claimed to he entitled 
as against the judgment-creditor under a hill of sale. 
The Judge enquired into his claim, found that the 
assignment was fraudulent, and ordered that the pni- 
perty should be sold under the decree, — Held tliat the 
order of the Judge was a summary decision of 
a Civil Court within section 1, clause 6, and that a 
suit by the claimant for the recovery of the property 
instituted after the expiration of a year from the 
date of the order was barred by that clause. Khtbut 
Ally e. Khubbuck Dhabbs Sinoh 

[Marsh., 620 

17. Suit to have property de- 

clared not liable to seizure in execution of a de- 
cree, — The plaintiff sued to obtain a decree declar- 
ing that the ancestral land ^losscssed by the 
family of the plaintiff w'as not liable to seizure 
and sale in satis t'acti(Mi of an ex-parte decree ob- 
tained by the defendant in a suit against the yeja- 
man of the plaintiff’s family, on the ground that the 
decree had been obtained collusive ly and fraudulently 
for a debt alleged to have been contracted for the 
benefit of the family. The decree against the yejaman 
W'as ])ass(>d on the 22nd June 1857, and upon attach- 
ment of the family jirojierty the plaintiffs made a 
claim, under section 2 t(J of the Civil Procedure Code, 
alleging their independent right to the property and 
resisting a sale. The claim was disallowed on the 
18th OctolHJr 1801, and an appeal from that decision 
was dismissed on the 15th November 1801. 'I’he 
present suit W'as instituted on the 2nd February 1804. 
Meld that this was not a suit to which tlu; limitat ion 
jirovided by section 240 of the Civil Code;, or by 
clause 5, section 1 of Act XIV of 1859, was a])|ili- 
cabh*, and tliat the suit was not barred. Ham an ad A 
Hutt V . Bitheb . . .4 Mad., 263 

18. Claim t Rejection of. — Suit 

to recover possession of property sold. — On attach - 
nicut of certain pr()|K*rty, the plaintiff and defendant 
preferred their respe<*tive claims thereto. The plain- 
tiff’s claim W'as disallowefl, but the defmidant’s 
claim was allowed. The jiiaintiff, after the la]>se 
of a year from the date of the order disallowing 
his claim, sued to recover possession of the said pro- 
perty. The defence was, that the suit was barred by 
lapse of time under clause 5, section 1, Act XIV of 
1869. Meld tliat clause 6, section 1, Act XIV of 
1869, did not apply to such a suit. Duboaram Rot 
V. Nabsingi Deb . . 2 B. Ii. R., A. C., 264 

S. C. Dooboaeam Roy v. Nubo Sinoh Deb 

[11 W. B., 134 

19. Suit to set aside order re- 

leasing property from attachment. — Irregular attain- 
ment. — Deduction of time token appeal teas pending. 
— In 1852 K. sued A. and M. to recover the amount 
with interest of a bond executed by Jf. (w'ho was A.*s 
general agent) in the name of M. on the permission 
of the plaintiff for the purpose of paying oft the 
debts of A. The Principal Sudder Ameen decreed 
the case against Jf. with costs, and released A." from 
Jr.*s claim. In appeal to the Sudder Court the plain- 
tiff obtained a decree with interest and costs against 
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A. as well as against If. In execution IT. prayed on 
2ud December 1868 for the attachment and sale 
of certain estates. A notice having been ordered 
to issue AT. represented that the judgment-debtor waa 
attempting to alienate her estates, and prayed that 
orders iniglit be passed to prevent alienation of tho 
estates mentioned in her application for execution. A 
process of attachment was issued accordingly on 28th 
March 1859, but without security being first demand- 
ed as prescribed in Regulation VI II of 1825, section 
7. In SepUnuber 18G1 one M. A., who bad objected 
to the attachment, petitioned the Judge and obtained 
an order dated 14tb September 18G1, releasing the 
attached properties as being bis in virtue of a hibba- 
nama from A.» and in his possession. From this order 
JC. appealed, but the apjH‘al was struck off on 29th 
November 18G2. On review the first order was 
U))held, but it was declared that this would not bo a 
bar to a regular suit. She accordingly sued for 
a reversal of the Judge’s onler for the eaneelment of 
the deed of gift as lieiiig collusive and for the sale of 
the property in question as that of lier judgment- 
debtor A. The suit was decreed and an apjieal ]»ro- 
f erred to the High Court. Meld that the order 
of 28th March 1859 was wTong in ordering attachment 
w'ithout first requiring security ; but the irregularity 
did not affect the jurisdiction of the Court or render 
the attachment void. Meld, also, that the })laintiff 
had a right of appeal from the order of 14th Sep- 
tember 18G1, that the appeal was wrongly rejected on 
29th November 18G2, and it saved her froia the opera- 
tion of the law of limitation while it w'as pending, 
and as she brought her suit witliin a year from that 
time, she was within the period prescribed by Act 
XIV of 1859, section 1, clause 5. Kjioda.iamnihba 
V. Stevens . 20 W. B.. 433 

20. Suit after release of pro- 

perty under s. 246f Civil Procedure Code, 

Wliere a projierty is released from attachment, and 
the jMirsoii at whose instance attacliineiit was moile is 
not debarred by the order of release from proceeding 
with his execution, his suit it. virtually a suit for a de- 
claration of right, and not merely a suit for setting 
a.side the order of releOHe : and the rule of limitation 
ajqdicable to his case is not in section 24G of Civil 
Pro«*edure Code, which would allow one year, but in 
clauMc 16, schedule 2 of Act JX of 1871. MATONaiNY 
Dabsee V , Chowdhey Junmunjoy Ml . luck 

[26 W. B., 618 

31, Suit to recover attached 

property to which claim has been disallowed . — ^ 
person who has been unsuccessful in a procoeding* 
under section 246 of Act VJll ot 1869, and wfio 
sues to recover the atfiichi;d projierty from tlie pur- 
chaser at the Court sale, may be said to sue, not 
to set aside ;the sale, but to set aside the order of the 
Court under section 24G, and therefore the snit must 
be brought within one year as provided in article 
16 of the Limitation Act, 1871. The decision in 
Jetti V. H os tain, /. L. M., 4 JBom., 23, note,. 
qualified. Venkafa v. Ckbkbasafa 

[I.UB.,4Bom.,8t 

22. « — Suit to remow attischment, 

—~Ad :erse possession. — In a suit for a partition of 

5 Jf 2 
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ation, nor as r €9 judicata. Umesh CHrNDBB Ror 
V. Raj Bullub Sbk . I. L. B., 8 Calo., 279 

[10 C. I.. B., 204. 

28. ■ ■ ■ ' ' ' Order subetiiuting one 

judgment-debtor for another. — Sale or transfer of 
dena-jpowna. — A., the proprietor of an indigo con- 
cern, which comprised a putni talook) after mortgag- 
ing the entire concern to if., allowed the putiii talook 
to be sold for arrears of rent under Regulation VUl 
of 1819; C., the dur-putnidar of the talook, whose 
rights were thus extinguished, then sued and obtain- 
ed a decree for damages against A. After C. had 
obtained this decree against A., A. sold his equity of 
redemption in the entire mortgaged concern to J3., 
and by this sale, all the dena and powna, or liabilities 
and outstandings of the concern, were transferred 
from A. to B. C. then, after notice to J9., obtain- 
ed an order, by which £, was made the judgment- 
debtor in the place of A, B. took no proceedings 
within one year to set aside this order ; but, after 
the lapse of three years, upon C. attempting to 
execute his decree, instituted the present suit to set 
aside the order, and for an injunction to restrain B. 
from executing the decree against him. Held that B. 
was barred by limitation from suing to set aside that 
order, but he was entitled to an injunction restrain- 
ing C. personally from executing the decree against 
him. Dhubonidhub Sbv v. Aoba Bake 

[I. Ii. B.. 6 Calo., 86 : 4 C. li. B., 484. 

29. ■ Civil Procedure Code 

(Act VIII of 1859), 8. 269, Summary proceedings 
under. — Neglect to set aside order passed in such 
proceedings within one yrar by purchaser at a Court 
sale. — Suit to establish title to property by such 
purchaser . — At a Court sale held on the 15th No- 
vember 1871 in execution of a deertse, the plaintiif’s 
decetised husband purchased a bouse, but neglected 
to register his sale-certiiicate. In attempting to 
recover }>os8es8ion he was obstructed by the defend- 
ant, who claimed the property as her own. Sum- 
mary proctiedings under section 269 of Act VIII of 
1859 were thereupon instituted against the defend- 
ant, and the defendant's claim was upheld by an 
order passed on the 7th Novcml»er 1872. In the 
meantime the plaintiff’s husband having died, plain- 
tiff filed, on the 31st March 1873, a regular suit to 
establish her title. On the 8th July 1873, she 
obtained a second certificate, and registered it. The 
Court of first instance awarded her claim, bat on 
appeal by the defendant the lower Appellate Court 
reversed that decree, on the ground that, at the in- 
stitution of the suit, plaintiff had not a registered 
certificate of sale. That decree was confirmed on 
the 17th November 1879, on second appeal, by the 
High Court, On the 80th April 1880, plaintiff 
brought tills suit on the strength of her registefetl 
certificate. The Court of first instance allowed her 
claim. The defendant apjiealcd, and the lower Ap- 
pellate Court held her suit not maintainable. On 
appeal by plaintiff to the High Court, — Held, con- 
firming the decree of the lower Appellate Court, 
that plaintiff's suit was barred. The Subordinate 
Judge having, by his order of the 7th November 
1872, passed in the summary proceedings, disposed 
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of the case on the ground that the property belong- 
ed to the defendant, the plaintiff was under an 
obligation to displace that order by a suit instituted 
within one year from its date. Bai Jahka v. Bai 
I ciiHA . I. L. B., 10 Bona., 604 

— art 14 (1871, art 10). 

Suit for land of ^hich a 

pottah has been granted by Collector afler demar* 
cation. — Suit to set aside oMoial oct-— Plaintiff in 
1877 claimed possession of land which had been 
demarcated as poramboke in 1860, and of which a 
pottah had been granted to defendant in 1875 by the 
Collector. Held that this suit was not governed hy 
article 16, schedule II of Act IX of 1871, as it was 
not necessarily a suit to set aside an official act It 
was governed by the twelve years' period of limit- 
ation running from the date of the grant by the CoU 
lector. KbisuiTaicbia v. Aohatya 

[I. li. B., 2 Mad., 806 

2. Suit for declaration qf title, 

— Suit to set aside an order of revenue authori- 
ties. — Land Registration Act (Act VII of 1876), s, 
89. — The Civil Court has no power to set aside an 
order passed under the Land Registration Act, and 
when a prayer for such relief is contained in a plaint 
which also asks for a declaration of right and title to, 
and confirmation of ijossession in, property, such 
prayer may be treated as mere surplusage. When, 
therefore, a plaint was filed (containing separate prayers 
for the above relief, and when the original Court held 
that the main object of the suit was to have certain 
orders made by the rovemuo authorities set aside, and 
that the suit was accordingly govermal by article 14, 
schedule 1 1 of the Limitation Act, and passed a decree 
dismissing the suit as having been brought more than 
a year after the date of such orders, — Held that such 
a decree was wrong; that the suit being one simply 
for the declaration of the plaintiffs' title in respect of 
the property in dispiitij, article 14 had no application 
to the cose. Lucumok 8auai Chowdubt ». Kak- 
cuuN OjJiAiK . . I. L» B., 10 Oalo., 625 

8. Suit to set aside order of 

Commissioner directing payment of Government 
revenue.— k suit to set aside an order of a Commis- 
sioner directing the plaintiff to pay Government 
revenue at a certain rate, was formerly held to be 
governed by clause 16 of section 1 of the Act of 1859; 
it wrmld now probably 1)0 governed by this article. 
Kbbcl Ram v. GoYitBKMBirT . 6 W. B., 47 

art. 16 (1871, art. 17; 1869, •• 1, 

oL4). 

L ■ . - — ^ Suit to eei aside tranefer of 

land made by revenue authorities. — A suit to set 
aside a transfer of land made by the revenue authori- 
ties for arrears of Government revenue comes within 
the words of clause 4, section 1, Act XIV of 1859. 
CHITBO NaBAIK SlKGH Tbkait V . Absistaitt 
Comhissiokeb of tub Sohthal Pbboukvahs 

[14 W. B.,208 

2, — ■ ■ — — Suit to establish right to 

hold land rent free. — Where a person claiming to 
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hold land free of Government assessment was com- 
pelled by the Collector to my the same , — Beld that 
though the 1 2 years* period of limitation applied to a 
suit to establish his right to hold the land free, yet the 
limitation of one y^r under section 1, clause 4 of Act 
XIV of 1859 was applicable to the suit so far 
as it sought to recover payments made. Bhujano 
Mahadbv 10 , COLLEOTOE OE Belgaitm . 11 Bom^ 1 

art 16 a871, art 18; 1869, a. 1, 

ol. 4). 

: Act XIV of 1859, s. 1, cl. 4.— 

Suit for revenue, — Clause 4 of section 1 of Act XIV 
of 1869 is not applicable where the revenue, for re- 
covery of a portion of which a suit is brought, was a 
payment made to the Government on account of a 
clear and admitted liability, the object being to save 
the estate from sale. Plaintiff may be entitled to re- 
cover from a co-sharer what ho has paid to the Gov- 
ernment beyond his just share, hut his enso is not 
governed by the 4th clause. Clause 10, allowing six 
years, appears rather to bo applicable. Shapke Lall 
V , Bhawaneb , . . 2 N. W., 62 

art 17 (1871, art 19). 

■ Suit for compensation for land. 

Cause of action. — In a case decided under Act XIV 
of 1869 the cause of action in a suit for compensation 
for land tahon for ])ublic purposes was held to arise 
from the time the plaintiff was disimsscssed, and not 
from the date when his application for compensation 
was rejected. Hills v. Maoisteatb op Nuddea 

[11 W. K., 1 

This would not now bo law. 

art 19 (1871, art 21). 

See False Imfbisonmbnt. 

[L L. B., 9 Bom., 1 

art 28 (1871, art 26 ; 1869, s. 1, 

oL 2). 

See Abt. 86 , I. L. R., 7 Bom., 427 

1. Suit for malicious prosecu^ 

tion . — The limitation of one year prescribed by 
clause 2, section 1, for bringing a suit for damages 
for injury caused to reputation by malicious prose- 
cution in a Criminal Court runs from the date on 
which the plaintiff was discharged from custody, and 
not from the date on which the criminal charge w'hs 
preforrei Obbdul Hobseut v, Qolttck Chunbee 

[8W. R., 448 

2. - ■ ■■ Suit for damages for mali- 

cious statement,— ~ Cause of action. — In an action for 
damages for making a false and malicious statement 
in ctmsequence of which the Magistrate took pro- 
ceedings in the course of which the plaintiff’s house 
was si^arched, and he alleged he was thereby injured 
in various ways, the alleged false statement was 
found to have been made more than one year previ- 
ous to tho suit and there was nothing to show that 
any of the resulting damage which would constitute 
a cause of action occurred within a year before the 
suit. Held that the action was barn^ by section 1, 
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danse 2, Act XIV of 1859. The cause of action did 
not arise from the date of the plaintiff’s discharge. 
Ohedul Hossein v. Goluck Chunder, 8 W. R., 443, 
distinguished. Haeinarayan Maiti v. Ajobhya 

Ram Shi . 1 B. L. B., S. N., 17 : 10 W. B., 808 

art. 24 (1871, art 24; 1869, b. 1, 

oL2). 

■ - ■ ■ Cause of action, — Suit for de- 

famation. — Held that the cause of action in a suit 
for damages on account of defamation of character, 
arises on the date of the publication of the letter 
containing the defamatory matter, and that a suit 
not instituted within one year from that date is hai red 
by clause 2, section 1, Act XIV of 1859. Mahomeb 
Imdabally V. Ambbe Aly . . 2 Agra, 47 

art 29 (1871, art 80; 1869, B. 1, 

cL 2). 

1, - Wrongful seizure of goods, 

— Injury to personal property. — Wrongful seizure 
of goods under process of law was held to be not an 
“ injury to personal property ” within the meaning 
of clause 2, section 1, Act XIV of 1859. Indeb- 
cnxjND «. Nundbebam Sing . . . Cor., 8 

But was governed by clause IG of the same sec- 
tion. Nusebutoollah V. Roop SoNA Bibek 

[7 W. B., 499 

2. „ Suit for damages for deten- 

tion of bullocks. — Plaintiff’s bullocks having been 
seized in execution of a decree obtained by defend- 
ant against third parties, plaintiff put in a claim and 
the bullocks were released on 15th January 1874. 
On 15th January 1875 plaintiff instituted an action 
for damages caused by the detention of the bul- 
locks. Held that the case fell under Act IX of 1871, 
schedule 11, article 30, and that the suit was barred 
by limitation. Ram Singh Mohapattfr v. Bhot- 
TBO Manjeb Sonthal . . 24 W. R., 298 

8. Suit for money taken in 

execution of a decree . — Compensation , — Damages 
for loss of gain or interest upon money . — A suit to 
recover money wrongly taken under a decree is a 
suit for compensation to wliich the limitation of one 
year under article 29 of Act XV of 1877, schedule 
11, applies. The same limitation under the same 
provision applies if, to the above demand, a claim be 
added to recover damages for the loss of gain or in- 
terest upon the money. Jaojivan Jayhebdas e. 
Gulam Chaudhbi . I. 1j. B., 8 Bom., 17 

— ~ art. 80 (1871, art 80). 

See Abt. 115 , Zls. B., 6 Mad., 888 

1, — Suit for Compensation for 

value of goods short delivered. — Suit for breach of 
contract. — The defendants were owners of a fleet of 
steamships plying perioiHcally along the coast of 
British India by which they undertook to convey for 
freight parcels of goods for all persons indifferently 
from and to specifled ports. In a suit against the 
defendants for compensation for tlie value of goods 
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short delivered, — Held that clause 80, schedule II 
of the Limitation Act, would apply to the defendants; 
but that as this suit was for breaches of the con- 
tracts to deliver, it was governed by clause 115. 
Setnble, — Clause 80, schedule II of the Limitation 
Act, applies to suits for compensation for loss or 
damage to goods arising from malfeasance, misfeas- 
ance, or nonfeasance independent of contract. Bki- 
TI8H India Steam Navkiation Company v. Ma- 
HAMMED Eback & Co. . I. L. R., 8 Mad., 107 

2. I ' jiction against Railway 

Company for loss of goods, — An action against a 
Railway Company for loss of goods, when there is no 
contract, is governed by schedule II, clause 30 of 
the Limitation Act. B, I. S. N. Co. v. Mahammed 
Esacky I. L, R.y 8 Mad., 107, followed. Kaltt Ham 
Maiobaj V. Madbab Kailway Company 

[l.Ii.R.,8Mad.,240 

8. Carrier by railway, — hoss. 

-^Non-delivery of goods, — 'Onus of proof. — Five 
hundred and sixty-three hags of grain were made over 
to the defendants at Cawnpore and Nagpur for 
carriage to ISholapur. All that was proved was that 
the defendants delivered to the plaintiff, the owner 
of the grain, 612 bags only, having previously ob- 
tained from his agent receipts for the full number 
as arrived at Sholapur. In a suit by the plaintiff 
to recover the price of the bags not delivered,- 
brought after more than two, but within three, 
years of the time when the rest of the goods 
were deliverc<l, the defendants claimed that the 
suit was barred by the provisions of article 30 of 
schedule II of Act XV of 1877, as not having been 
brought within two years of the time “ when the loss 
occurred.” Reid that mere non-delivery of the bags 
was no proof of their loss, the onus of proving which 
as an aiRrmative fact lay on the defendants before 
they could claim the benefit of the special limitation 
of two years provided in article 30 of schedule II of 
Act XV of 1877 ; and that the suit, therefore, was in 
time. Mohansino Chawan v. Condeb 

[L I*. B.,7Boin.,478 

4 . and art. 116,— of 

lading , — Contract, Breach of, for delivery of goods. 
—‘Onus of proof of loss of goods. — Where a plaintiff 
brings a suit for breach of contract for non-delivery 
of goods under a bill of lading, it is not open to the 
defendants, after having denied receipt of the goods, 
to set up, or for the Court, after finding that the 
goods had been shipped but not delivered, to assume, 
without evidence, that the goods were lost, in order 
to bring* the case within article 30, schedule II of the 
Limitation Act of 1877. Per Gabtb, C. J, — Semble, 
—Where a plaintiff sues for breach of contract and 
proves his case, the three years* limitation would be«p- 
plicable, although the defendants were to prove that 
the breach occurred in consequence of some wrongful 
act of theirs, to which the shorter limitation would 
apply. Mohansing Chawan v. Conder, I. L. R., 7 
Bom., 478 i and British India Steam Naoigaiion 
Company v. Mahammed Esack, I. L, R., 3 Mad., 107, 
approved. Danmull v. Bbitish India Steam Navi- 
cfATioN CoMPAzrr . • I. !«. R», 12 Calc„ 477 


LIRPTATIOM ACT, 1877— opuftnMi. 

art B2,--‘8uit for the removal of 

trees. — Civil and Revenue Couris.-^Aot XXI of 1881, 
s. 93 ib).—Held tliat a suit by a landholder for the 
removal of certain trees plants by the defendantB 
u|)on land held by them as the plaintiff's bocupancy- 
tenants was governed by article 32, schedule II of the 
Limitation Act (XV of 1877). Raj Bahadur v. Birmha 
Singh, J. L. B.,S All., 85 s Amrit Lai v. Balhir, /. 
L. R., 3 All., 68; and Kedarnath Nag v. Ehetter 
pout Sritirutno, I. L. R., 6 Calc,, 34, referred to. 
Gangadhab V . Zahubbiya . I.Ii.IL,8AlI.,440 

art. 84 (1871, art. 41). » 

■ ■ — « ■■■ Suit for recovery of person ef 

wife. — Suits under Act XIV of 1859. — Suits for the 
recovery of a wife's ])erson wore,- under the Act of 
1859, held to bo governed by clause 16 of section 1 
of that Act. BauQNA v. Gunoooa . 2 Agra, 170 

— art. 80 (1871, art 40). 

See Abt. 48 . L L. B., 4 Calo., 066 

See Abt. 109 (1871. abt. 109). 

[1. Ii. B., 4 Calo., 626 

1, and art. 28. — False com- 

plaint to Magistrate. — Attachment and detention of 
goods. — Action for damages . — On the 2601 of July 
1878, A. complained to the Magistrate that B. com- 
mitted theft or liis grain. The Magistrate, of his own 
motion, attaehcHl the grain on the 10th of August 
1878, pending inquiry into the complaint, then pro- 
ceeded with the inquiry, and dismissed the complaint, 
but continued the attachment pending the decision 
of the Civil Court to which ho referr^ the parties. 

A. in 1870 brouglit a suit against B. to establish his 
title to the grain, which was finally rejected on the 
LGst of .June 1880, and B. recovered bis grain on 
the 30tb of September 1880, but in a damaged con- 
dition. B., on the 13th of NovemW 1881, sued A. 
for damages for wrongful detention of his grain, and 
its consequent deterioration in quality and value. 
Ileld that the date of the complaint was the date of 
the wrong, aiul limitation ran from tliat date, or, at 
tin* latest, from the date of the attachment, and that 

B. *s suit was, therefore, barred whether the period 

ap])licable was one year under article 28, or two 
years under article 86 of scbeilule II of Act XV of 
1877. Mudvibapa Kulkabni v. Faetbapa 
Kbnabdi . . 1. Ii. B., 7 Bom., 427 

2, — — Suit to recover money paid 

into Court but afterwarde recovered from third 
person in execution of decree , — A suit to recover 
money paid by defendant into Court which was pay- 
able to the plaintiff and which was afterwards re- 
covered by the defendant in the execution of a decree 
against a third person under an order of the Court 
executing the decree was a suit substantially 
for damages to which article 26, schedule II of Act 
IX of 1871 applied, and was barred, the cause of 
action having arisen at the date of the taking by 
the defendant of the money claimed. Dbbi Das e. 


Nub Ahmad . 7 BT. W., 174 

3. — 8uit to eet aside sale or for 


compensation.— -Boundaries erroneotiely described in 
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XJKSTATION AC3T, 1877, aH.8»-eo»U»»ai. 

,aU proolatMli0n.-"Fal»a d«mon*<ra^”-On 
thrmh November 1877 a Mrtoo piece of wm 
within the boundarie. of which, lu deaenbed m 
the proclamation, another piece of land was included. 
The land was sold in execution of a decree obtained 
bv the first defendant against defendants 2, 3, and 4, 
and was purchased by the pUintiff. The second 
niece of land was sold on the following day and pur- 
chased by defendant No. 6. On 28th November the 
plaintiff applied to have the sale set aside and hia 
money refunded unless he was put in possession of 
all the land included in the boundaries mentioned m 
the proclamation, but his application was refused 
and the sale confirmed on 20th July 1878. In a suit 
for possession of all the land or for return of his pur- 
chaw-money with* interest, it was contended, in the 
Courts below and on second appeal, that the plaintiff 
was at any rate, entitled to damages or compensa- 
tion because of the land as defined by the. survey 
number proving to be of less acreage than that in- 
cluded in the boundaries, and the lower Court had 
held such a claim as barred also under article 36, 
schedule II of the Limitation Act, XV of 1877. 
Mild that the suit, regarded as one for compensa- 
tion, was not barred, as three years had not elapsed 
since the confirmati u of the sale when the suit was 
brought— article 36 applying only to suits for com- 
pensation for tortious acts independent of contract. 
But the claim for compensation was not maintain- 
able, as the property offered for sale was sufficiently 
Identified by the description as “Survey No. 294, 
Pot No. 8, containing 24i gunthaa** and the state- 
ment of boundaries, so far as it was inaccurate, 
might be properly reganled as “/a/sa demonatraiior 
Sayad Phaki «. Navboji Halabhai 

[I. Li. R.i 10 BoiXLy 214 

art 87 aSTl, art 81). 

See Pkbsobiption— Easements— Rights 

ov Watsb . I. li. B., 6 Calo., 894 

The period for a suit for obstructing a water- 
course is clianged from two to three years by the Act 
of 1877. 

— Suit for obatruoHng wafer- 


MMIT ATIOir ACT, 1877, art 89 -H?imftW. 

for compensation for loss of crops caused by the 
defendants taking possession of his weU m 
1877. The District Judge on appeal dismissed tne 
suit on the ground that time be^n to run against 
the plaintiff from January 1877, and that the cWm 
was barred by section 36, 37, 89, or 40 of schedule 
II of the Limitation Act, 1877. Bold that the 
tiff was entitled to sue for compensation Jihe 
trespass within throe years from the date on which 
the defendants* possession ceased, and that the de- 
fendants were liable for any loss suffered within 
three years preceding the date of the suit. Naba- 
aiMKA CHABYA .. EAGBPATK ^ 

mght of caate to exoluaioe 


7/HgM.—¥om jonom of 
the CJhitpavan caste brought a suit in 1876, alleging 
that they and the members of their caste, in common 
with certain other castes, possessed the excli^ve 
right of entry and worship in the sanctuary of a 
temple, and that the defendants, members of the 
PalsL caste, not being of the privileged ewtes, in- 
fringed that right in 1871 and thereafter by enter- 
ing the sanctuary and performing worship therem. 
They prayed for a declaration of their right and an 
injunction restraining the defendants from interfer- 
iiig with it. The defendants contended {inter alta) 
that the suit was barred by the law of limitateon. 
Held that the suit was not barred by article 43 of 
.chedulo II of Act IX of 1871, and that nothing m 
the law of limitation prevented the establishment of 
such a right as that denied, merely because the first 
act of interference with it was more than a stated 
number of years ago. Such acts are not continuous 
like possession, and their only operation is to cr^te, 
where often and consistently repeated during a long 
period, a presumption of their lawful origin. Anan- 
DBAV Bhikaji Phadkb s. Shakk^ Daji Cha^a 
[I. Xi. B., 7 Bom., oSSo 

and art. 148. — Suit for 


courae.^Vndev the Act of 1859 a suit for obstruct- 
ing a water-course was held to be governed by the 
general limitation of six years under section 1, clause 
16 of that Act, or if the plaintiff were out of posses- 
sion, by the limitation of twelve y^.BuPDW 
Thaboob o. Suhhbb Dobs • B., 1864, 108 

Vibwambhaba Bajendba Dbva Gabit 9, Sa- 
badhi Chabaha 

art 88 (1871, art 48). 

Suit for eompensatioH for 


treepaaa to land,— Right to declaratorg deeree.— 
A person whose right to laud has been disputed, and 
who has obtfiuned an order under Chapter 40 of the 
Code of Criminal Procedure, 1872, from a Magis- 
trate, declaring him entitled to retain possession, 
is entitled to sue for a declaration of his right to 
the land. Plaintiff sued on the 9th February 1880 


d^ageafor treagaaM.—Swit to recover immoveable 
property from trespasser .—The limitation of thrw 
years provided in clause 43, schedule 11 of the 
Limitation Act IX of 1871 appUes only to suits for 
damages on account of trespass, and not to suits to 
recover immoveable property from a trespasser, for 
which the period of Umitation is twelve years, as 
provided by clause 143. Johabmal e. Municipa:^ 
ITT OP Ahmbdnagab . I. Li. B., 0 Bom., 680 

Suit to have drain cloaedU 
^Cauae of actio*.— The cause of action in a suit 
in which the plaintiff claimed to have a drmn closed 
on the ground that it passed through his land, was 
held to count from the last act of trespMS, each act 
of trespass causing a fresh right of action, and that 
the suit was not barred by clause 16, section 1, Act 
XIV of 1859. Ramphul Sahoo v, Mibebe Lall 

[24 W. B., 97 

art. 40 (1871, art. 11; 1889, a. 1, 

01.2). 

Suit for account of projiia . — 


Infringtanent of patent.— Copyright Act {XX of 
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LIMIT ATIOK ACT, 1877, art. 40— 

1847)^ a. IS.^Pateni Act (XF of 1859), a. 22.— 
In a suit for an account of profits obtained by the 
infrin^ment of an exclusive privilege, the period 
of limitation, the taking of an account being only a 
mode of ascertaining the amount of damages, is 
the same as the period of limitation for an action for 
damages on the same ground, — viz,, the period pre- 
scribe by article 11, schedule II, Act IX of 1871. 
Kinhoitd o. Jaoksok . 1. Ii. B., d Calo., 17 

— ' art 42. 

There was no special provision under the former 
Acts, 1859 and 1871, for damages caused by a wrong- 
ful injunction. 

S^ii for damagea cauaad hy 

wrongful injunction, — It was under the Act of 1869 
doubted whether such a suit was governed by clause 
2, section 1 of that Act, the Court inclining to the 
opinion tliat it was not. Nahda Kumab Shaka «. 
Goub Sankau 

[6 B. L. B., Ap., 4: 18 W. B., 806 

Under both the former Acts, therefore, the general 
limitation of six years would probably have been ap- 
plicable : now under article 42 of the present Act the 
period is three years from the cessation of the injunc- 
tion. 

art. 44. 

Sees, 7 . . I. L. B., 4 Calo., 628 

— art 46 aSTl, art 44) ; 1869, o. 1, 

oL6). 

L Aaaeaament for revenue or 

rent. Order for. — Award. — ^An assessment for revenue 
or rent by a Collector was not a judical award within 
the meaning of clause G of section 1, Act XIV of 1859. 
The term award ** as used in that clause means an 
adjudication on rights as between rival claimants, 
made by a revenue oflicer under the judicial powers 
conferred by the regulations mentioned in such clause. 
Htjkes Mohun Qhosaitl o. Ooysbnmknt 

[2 N.W., 226 

2. Judixsial award. — Proceed^ 

ing of aettlement officer aa to cena, — Held that the 
proceeding of the settlement officer representing a 
cess as a source of income to the zemindar was not a 
judicial award, and the limitation provided in clause 
6, section 1, Act XIV of 1859, was not applicable to a 
suit to set aside that proceeding. Kah Chuno v , 
Zahoob Ali Khak . .1 Agra, 184 

8. Order of revenue author- 

itiea aa to registration of namea. — Held that an order 
passed by revenue authorities for entry of names in a 
proprietary register, not being passed after a triaf in 
a suit of the nature referred to in clause 2, section 28, 
Kegulation VII of 1822, was not an order in a suit to 
which the term of limitation mentioned in clause 6, 
section 1, Act XIV of 1859, applies. Madho Sibgh 
«. Jbhaboebb . . . 2 Agra, 229 

4 , I - '■ ' Entry made hy aettlement 

officer, entry made by a settlement officer in the 


ixasrsAman act . veeh, 

report of a co-sharer and on the strength of the report 
of the patwari and canoongoe in the absence of the 
party against whom it is made, was not an award with- 
in the provisions of section 1, clause 6 of Act XIV 
of 1859. Kinhab Dansha v. Gokubun 

[8 Agra, 816 

6. Suit to conteat adjudication 

(ff boundaries Eevenue Court under Act I of 1847, 
— All adjudication of the boundaries by the revenue 
authorities under Act I of 1847 is not final and con- 
clusive, but is, like any other judicial award made 
under Regulation VII of 1822, ojien to question by 
regular suit in the Civil Court within three years 
(clause 6, section 1, Act XIV of 1859). StrjJAD 
8auit Ali 8 Agra, 140 

0, Order of Collector with re- 

ference to righta of parties already determined,-^ 
Where the relative rights of the imrties as landlord and 
tenants wore determined by competent authority and 
the matter referred for decision of the Collector was 
to commute the rents paid in kind into money rents, 
and that officer in so doing decided the rights of the 
parties declaring the tenants sub-proprietors and 
directing them to pay at the revenue rates with an 
addition of 5 per cent, allowance to the landlord,— 
Held that the order of the Collector was not an award 
of the nature contemplated by clause G, section 1, Act 
XIV of 1859. Bunbbb V, Rambooku 

[8 Agra, 884 

7. Suit to aet aaide partition^ 

—A suit to avoid a butwara division by the Collector 
may be brought within six years ; section 1, clause 6 
of Act XIV of 1869 docs not apply to it. OoDOY 
Singh v. Palvok Sinoh . . 16 W. B., 271 

8. Suit to vary bovndariea in 

survey award, — A suit substantially to vary the bound- 
aries laid down in a surv(*y aw'ard must be brought 
within three years from the date of the award. Jan- 
EBBBAM MoUUNT V. HaBAUHUN IUnBBJEB 

[W. B., 1864, 88 

9. Act of 1871, art. 4f.— 

Proceedings hy settlement officer to decide pos- 
session, — Award. — Peng. Peg. Vll of 1822. — J), died 
in I8G0 leaving him surviving his first wife O,, his 
second wife B., his mother H„ and M, his son by a 
woman to whom he had been married by tlie “ gand- 
harp** form of marriage. On JJ.*s death &.*s name 
was rcgist4‘red in the rccxird-of- rights in respect of 
his proprietary rights in a certain village. In 1871 
O. died, and on her death B., M., and M. preferred 
separate claims to have their names registered in 
resjiect of such rights. The Assistant Settlement 
Officer before whom these claims came for decision, 
professing himself unable to decide which of the 
claimants was in possession, and observing that it 
was not shown that possession was joint, referred 
the case to the Settlement Officer. The Settlement 
Officer, without making any inquiry, ffisposed of tho 
case on the evidence taken 1^ the Assistant Settle- 
ment Ofiicer, and held that the claimants were in 
joint possession of such rights, and it was proper 
that the name of each should be registered in reiqpect 
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LIMITATION ACT, 1877, art. 46— 

of a one third share of such rights. He at the same 
Hme intimated to the parties that, unless they settled 
their claims in the Civil Court or by arbitration, 
before the khewat was framed, it would be framed as 
ho had directed. In 1 873 B. died, and on her death 3f. 

rocured the registration of his name in respect of 

er one third share. In 1879 B, sued M. for posses- 
sion of the one-third share which he had obtained 
under the proceeding of the Settlement Officer, and 
of B*8 one third share, claiming as heir to her 
deceased husband />., and alleging that M. was not 
the legitimate son of D. and was therefore not en- 
titled to succeed to such rights. Jf. set up as a 
defence that, as the proceeding of tlic Settlement 
Officer was an award under Regulation VII of 1822, 
and the suit was one to contest such award, and it 
had not been brought within throe years from the 
date of such award, the suit was barred by limit- 
ation. Btld that the suit was not barred b^ limit- 
ation under No. 44, schedule II of Act IX of 1371, or 
No. 45, schedule II of Act XV of 1877, as the pro- 
ceeding of the Settlement Officer was not an award 
under Regulation VH of 1822. Bhaoni v. Maua- 
BAJ SiNuu . . . 1. li. Bh 3 All., 738 

10^ '■■i — — Application of section . — 

Clause 6 , section I , Act XTV of 1859, provides that 
possessory titles by virtue of awards under the Re- 
gulations there mentioned shall become final unless 
questioned within three years; but that will not 
enable a person t.o come in within thnw? years after 
the tlate of such awards and recover possession of 
lands in respect of which his suit has been barred 
by tho other provisions of tho Law of Limitation. 
BbBB ChUNDKB JoOBBAJ V, RAMaUTTY Dittt 

[8 W. R., 209 

11, ■ Settlement award. — Beng. 

Meg. VII of 1H22 . — On a Collector proceeding to 
settle a mortgaged estate, both mortgagee and mort- 
gagor appeared ^ifore him and contended for the right 
of settlement. His award under Regulation VII of 
1822 was in favour of tho mortgivgoe in possession, 
on the ground that the period of redemption had ex- 
pired, and he settled the estate with him. Held 
that, as the mortgagor allowed that award to remain 
unchallenged for three years, it bocame binding 
under clause 6, section 1, Act XIV of 1859. Sbbb- 
OHUMD Baboo v. Muluok Choolhun 

[9W.R., 664 

12. Act XIII of 184B.-~-Suit 

to contest award. — Suit to amend settlement. — Cause 
if action . — Tho limitation declared by Act XIII of 
1848, and clause 6, section 1, Act XIV of 1859, 
applied only to suits for the purpose of ooutesting the 
justice of an award as between the contending par- 
ties, and not to those the object of which was to amend 
a settlement and establish the right of persons who 
wore not before the Collector. Held that the cause 
of action to tho plaintiff did not accrue from the 
date of the orders of Government directing to discon- 
tinue the payment of malikana, but from that of the 
Collector's by which it became known to the plaintiff 
that he wrould henceforth be deprived of his pro- 
prietary title. Huckut SiiraH v. Collbotob of 
Biikottb a Agra, 868 


LIMITATION ACT, 1877, art. 45-eoirtinuod. 

18. ■' " ■ — H I Survey award. Appeal 

from. — Co-sharers. — A. and B. were similarly affect- 
ed by a survey award. A. appealed, but B. did not. 
Held, in a suit by B. and bis co-sharers to set 
aside the award, that B. could not compute the period 
of limitation from the date of the order on A.*8 
appeal. Held, also, that B*s co-sharers, though they 
did not appear in the proceedings of award, were 
bound, if they sued at all, to sue writhin the three 
years prescribed by the law. Tulsieam Das v. 
Mohambd Afzal alias Mibza 

[1 B. L. B., A. C., 12 : 10 W. B., 48 

14. Survey award. — Suit for 

reversal of, and for possession. — Where A. sued for 
reversal of a survey award, and for recovery of pos- 
session, alleging dispossession subsequent to the date 
of the award, — Held that his suit was not barred by 
reason of its being brought beyond three years from 
the date of the award. Mozaffub Ally v. Gibish 
Chandba Das 

[1 B. Ii. B., A. O., 26 : 10 W. B., 71 

16. Order of Board of Re- 

venue under Beng. Reg. VII of 1822. — Suit for pos- 
session and declaration of title. — An order of the 
Board of Ihjvenue under Regulation VII of 1822, 
declaring a ))articular jxirson entitled to a settlement 
of certain lands, is no ground for declaring a third 
person who was no party to those settlement of pro- 
ceedings in any stage, debarred under article 4i, sche- 
dule It of Act IX of 1871 (corrc8i)onding with 
article 45, schedule II of Act XV of 1877) from 
bringing a suit to establish his title to, and to recover 
possession of, the lands after three years and within 
the general law of limitation. Kanto Pbosad 
Hazabi V. Asad Ali Khan . 5 C. L. R., 462 

See Shibo Doobha Chowdhbain v. Hossein Ali 
Chowduby . . . .6 W. B., 218 

10. ■ Cause of action, Date of, 

— A. appealed from the award of a survey officer to 
the Commissioner, who summarily rejected the ap- 
peal. The order of the Commissioner was confirm^ 
by the Board of Revenue w ithout entering into the 
merits. Held that the period of limitation ran from 
the date of the order of the Board of Revenue. 
Kbibhna Chan DBA Das v. Mahomed Afzal 

[1 B. 1m. R., a. C., 11: 10 W. R., 61 

art 40 (1871, art 46 ; 1869, a. 1, 

cL 0). 

L .. Order of settlement officer,-— 

Award. — An order of a settlement officer ui>on an in- 
quiry mode at the instance of the zemindar, and for the 
purpose of the preparation of the record, in the course 
of which inquiry information was given both in sup- 
port of, and against tho zemindar'i claim to, a cess, 
was not an awi^ of the nature contemplated by clause 
6, section 1, Act XIV of 1859, and the three yean* 
period of limitation was inapplicable to a suit to 
assert such claim. Mahoked Ali Khah v. Ombao 
Singh 2 N. 426 

2. — II I Suit for possession. — Bound- 

ariee, — Partition,-— In a suit by the purchaser of 
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one estate to recover certain lands alleged to belong 
to his estate^ which the defendants held as a part of 
another estate, the plaintiff needlessly prayed that a 
certain order passed in the cause of the butwarra of 
the defendant's estate should be set aside. As the de- 
fendant failed to show that the Collector, in laying 
down the boundaries of the estate then under butwara, 
was pro(!eeding under Regulation VII of 1822, — Meld 
that the map made by him in carrying out the but- 
wara of another estate was not an award binding 
on the defendant, and that the case therefore was 
not barred by limitation under clause 6, section 1, Act 
XIV of 1869. Rughoobub Singh v. Hitriiek Pbr- 
BHAD 8 W. B., 75 

3, — ' ■ — Survey awards — Suit for 

possession. — Ses judicata. — In a thakbust map land 
was demarcated as belonging to A. B. claimed that 
it belonged to him jointly with A. On 18th No- 
vember 1858 the map was rectifiwl by demarcating 
the lands to A. and B. jointly. B, afterwards brought 
a suit against A. in the Munsif’s Court to recover 
the value of some mangoes which grew on two plots 
of the land in tpiestion : and it was decided on 12th 
December 1864 in favour of i?., on the ground that 
the plots belonged to A. and B. jointly. On 11th 
December 1865 A. brought his suit against B. for 
a declaration of right and confirmation of possession, 
to set aside the survey award, and for amendment of 
the thakbust map. A. alleged that he was no party 
to the thakbust proceedings, and that he had been in 
possession ever siiK^e. Meld (overniling the decision 
of the Courts below) that the suit was barred, so far 
as it asked to have the thakbust map amended, under 
clause 6 of setd-ion 1, Act XIV of 1859; and that a 
suit by a |)ersou in i^ossession to have his title con- 
firmed was not a suit to recover property within 
clause 6 of section I, and was not barrred by reason 
of its not being brought within three years from 
the date of the award. M AUiifA Chandea Chgok- 
EBBUTTY V. HaJKUMAE CHUCKERBUTTY 

[1 B. li. B., A. C., 1 : 10 W. B., 22 

4, Award of settlement officer. 

— Where a claim to the proprietary rights was pre- 
ferred by the plaintiffs at the time of settlement, and 
the settlement officer, on the objection of the defend- 
ants, ordered the plaintiffs to bo recorded os here- 
ditary cultivators, and referred them to the Civil 
Court to establish their right, — Meld that the present 
suit brought to establish that right not having been 
instituted within three years from the date of the 
award of the settlement officer, was barred by limita- 
tion. SiTBDAB Khan v, Chundoo . 1 Agra, 228 

5, Award of settlement officer. 

— Meld that the plaintiffs* claim to lands awarded 
to defendant in settlement proceedings was not h|kr- 
red by the period of limitation provided in clause 
6, section 1, Act XIV of 1859, as they wore no 
parties to the settlement proceedings and no judicial 
award or order affecting them was passed by the 
settlement officer. Ramaisheb Singh v. Shaita 
Zalih Singh 2 Agra, 8 

0, — Settlement award.-^Beng. 

Beg, FJI of 1822 . — settlement officer by a certain 


LIMITATION ACT, 1877, art, M^dnHimed. 

proceeding recognised the plaintiffs* right to the pro- 
perty in suit, and, declaring them not to be, dearly 
shown to be out of possession of it, ordered their 
names to be recorded in the proprietary register. The 
plaintiffs subsequently brought a suit for establish- 
ment and declaration of right to partition and posses- 
sion of the pnq)erty. Meld that the proceeding of the 
settlement officer was undoubtedly an award under 
Regulation VII of 1822, and that, os the plain^ffs sued 
for posBossiou, and did not allege thot they had been 
diH)K)8sc8sed since the award, thus raising the pre- 
sumption that they were not in possession at the time, 
and as their suit was in substaitce and effedt a suit to 
recover property compriswl in an award, the suit wai 
barred by limitation, not having boon instituted 
within three ycara. Gukeshbe Lall v. Tbeav 
Kooeb 6 N. W., 78 

1 . art. 47 (1871, art 46 ; 1859, 

8. 1, OL *J).-^Suit for property respecting whioh 
no final award is made . — A suit to recover pro- 
perty respcicting which no final award has been 
passed under Act IV of 1840 was not barred by limit- 
ation, under clause 7, section 1, Act XIV of 1859, but 
might be brought within twelve years from the date 
of ouster. Dyram Sahoo v. Sogbah 

[3 W.B.,174 

2. Verbal order of Magis* 

irate under Act IV of 1840.— MeM that a verbal 
order of the Magistrate under Act IV of 1840 cannot 
be regarded as an order or award within the meaning 
of the term of claustj 7, Act XIV of 1869, QlTNGA 
Pbbsuad V. Mahohbu Kootoob Alum 2 Agra, 27 

3. . Order in suit under Act IV 

of 1940. — Benamidar. — W., in 1852, purchased from 
Ji. a piitni talouk in the name of M. In 1854 N, 
died, leaving two sons, one of whom was X., and a 
widow. The sons allowed the widow to remain in 
]K)HNession. In December 1854 B made a complaint 
before the Magistrate, under Act IV of 1840, against 
M. K. and others, stating that they ha<l dispossessed 
him of the talook on 27tli Dttccrnlxir, and the Magis- 
trate thereupon ordered //. and the other defendants 
except K. to put R. in ]K)H8e88ion. On 12th January 
1855, B. ohtairicil iioBsession and sold the property. 
On 28th December 18f)6 K, and his brothisr su^ 
M. B. and th(j purchaser to recover possession. 
Meld (reversing the decision of the Courts Inflow), 
that the suit was not barred by section 1, clause 7 of 
Act XIV of 1869. The mere fact that the Act IV 
award was passed against ZT., a benamidar of the 
plaintiffs, was not sufficient to show that they were 
bound by that award unless evidence was given 
that they gave authority to B., express or implied, 
to act in the matter on their behalf. KhAGBN- 
DBONATK Malik v. Raehal Das Sirkab 

[2 B.L.B., S.N.,1 

4. Order of Magistrate for 

attachment. — Where a Magistrate pasii^ an order 
for attachment on the finding that neither of the 
parties then at issue was in possession, — Meld that it 
was not an order respecting possession within the 
meaning of danse 7, section 1, Act XIV of 1859, mad 
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therefore the limitation provided by that clause 
was not applicable. Chuj Mull v , Khybatbb 

[d Agra, 66 

5, — Order dismissing complaint 

under Act IV of 1840 . — A Magistrate’s order dis- 
missing a complaint under Act IV of 1840, on find- 
ing that complainant had not been forcibly dis- 
possessed, was not a binding award to which clause 7, 
section 1, Act XlV of 1859, would apply. Hubbo- 
HATH ChOWUHET V, HUBBB LALL SBAHA 

[11 W. R., 477 

0, Order to record letter seU 

tling proceedings. — Where the result of certain 
proceedings under Act IV of 1840 was a letter from 
the Judge directing the Magistrate to leave certain 
maliks not in possession of a certain dearah in 
dispute to their civil remedy, and the Magistrate 
ordered the Judge’s letter to be put with the ^»»cord, — 
Held that such order was not an order in tlie sense 
of Act XlV of 1859, section 1, clause 7. Mosaheb 
All V. Nukd Kishobb . 20 W. B., 810 

7. Act XI r of 1859, s. 1, cl. 7. 

•-^Order as to po. session under Criminal Proce- 
dure Code, 1861, s. H18 . — It was held under section 
1, clause 7 of the Act of 1859, that that clause did not 
apply to an order as to possession under the Criminal 
Procedure Code, section 818. Doobjun Sinoh u. 
Shibba 8 N. W., 171 

GoBINB CnUKBBB Shasa «. Asbruf Ali Mbah. 
Gbbqobt u. Goxtbbosb Shaua . 8 W. R., 490 

Undhoob Nabaik «. Chuttubdhabkb Sinan 

[0 W. R., 480 

and the twelve years’ limitation was held to apply to 
such cases, but the Acts of 1871 and 1877 make the 
articles corresponding to section I, clause 7, sjjecially 
applicable to the Criminal Court’s onler as to posse- 
sion under the Criminal Procedure Codes. 

g, . Order under Criminal Pro- 

cedure Code, 1861, s. 819.— Order of attachment . — 
The plaintiff sued for the establishment of his pro- 
prietary right to, and possession of, a certain ghAt, 
or bathing place. The lower Courts held that the 
suit was barred by limitation under clause 46, 
schedule 11, Act IX of 1871, the suit not having 
been brought within three years from the date on 
which the Magistrate, acting under Chapter XVIII of 
Act XXV of 1861, iNissed an order directing that the 
plaintiff and one of the defendants to tlie suit should 
put in ]>er8onal recognisances of R5(X) each, and that 
the tehsildar should warn the parties not U) go near the 
bathing place until a competent Court had 8<»ttlcd the 
quarrel between them ; the lower Courts being of 
opinion tliat the latter portion of the order amounted 
to an attachment of the proixjrty in dispute under 
section 819 of Act XXV of 1861. It was held that 
the order to the tehsildar was not an attachment 
ooutemplated by that section. Dubga o. Mangal 

[7 N. W., 86 

9. Suit for possession of ehur 

lemds reformed efter diluvion,— Order for poesession 
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tn Criminal Cottr/.— Certain chur lands, which had 
been submerged, having re-formed, were claimed by a 
number of parties. In a proceeding under section 318 
of Act XXV of 1861, the Magistrate in January 1871 
directed possession to be given to certain persons 
known as the Koys. In 1878 the present appellants 
instituted a suit against the Boys to set aside the 
order of the Magistrate, and on the 16th December 
1878 obtained a decree in the High Court, under 
which poBsession was given on the 10th July 1874. 
In 1874, more than three years after the Magistrate’s 
order, the plaintiffs instituted two suits against the 
Roys and the appellants for possession of the lands 
made over to the latter under the decree of 1873, — 
Held that these suits were not barred by limitation 
under article 46, schedule 11 of the Limitation Act IX 
of 1871, (cf.ActXV of 1877, schedule 11, article 47). 
That article can only apply between the parties whose 
possession has been confirmed by the Magistrate, and 
each one of the parties to that proceeding wlio claim- 
ed against them. It does not apply in favour of one 
of the parties who has 8ubse<iuently succeeded by 
regular suit in ousting the parties put in ]X)BSesBion 
by the Magistrate, hurgaram Roy v. Nursing 2>sA, 
2 B. L» R.t A. C., 254 ; and Chinlamoni v. Iswar 
Chunder, 3 B. L. R., Ap., 122, cited. AUKlIlL 
Chxjmdbb Cuowdhbt t>. Dblawab Hossein 

[6 C. Ii. R., 98 

IQ, Criminal Procedure Code, 

1861, Ch. XXII, s. 320.— Order of Criminal Court as 
to possession . — A dispute having arisen between 
plaintiff and defendant as to the ownership of certain 
landed property, the Magistrate being infonneni of the 
dispute hold an imiuiry under the provisions of 
Chapter XXII, Act XXV of 3861, and finding 
himself unable to ** dett*rmiiie who was in actual jkjs- 
seMsion of the lauds,” placed them in charge of the 
Sub-Magistrate. Held that this was not an order re- 
sjK‘ctiug “the possession of proj)erty ” but an attach- 
ment proceeding reconlcd because the Magistrate was 
unable to determine which party was in possession. 
The limitation of three years prescribed by the 46th 
clause of schedule II of Act IX of 1871 was there- 
fore inapplicable. Akilandamhal v. Pkbiasami 
P iLLAi . I. Ik R., 1 Mad., 309 

IL — " Possession^ Suit for.-— Order 

of Criminal Court for possession . — In a dispute 
Injtween A. and B. concerning the possession of 
a certain talook, the Criminal Court made an order 
uwler section 630 of the Code of Criminal Procedure 
retaining B. in possession ; and this order was, in a 
proceeding under sections 295, 296 of the Code 
of (.>imiiial Procedure, confirmed by the Court of 
Session. Held that a suit by A. for the recovery of 
the land must be brought within three years from the 
date of the Magistrate’s order, and pot from the date 
of the onler passed by tlie Court of Session. Article 
47 of schedule II, Act XV of 1877, refers to immove- 
able as well as moveable property. Kabgali Chuuk 
Sha V. Zomubeudonmssa Khatoon 

[L Ii. R., 6 Calc., 709 : 8 C. Ii. R., 164 

See Akilakpamhal t>. Pbbiasami Pillai 

[I.Ii.B..lMad.,309 
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12. - Order of Mamlatdar under 

Bombay Act V of 1864, — Act XVI of An 

order of the Court of the Mamlatdar under the last 
clause of section 1 of Bombay Act V of 1864, recog- 
nising the possession of a party and enjoining others 
from disturbing that possession, was not an order under 
Act XVI of 1838 ; and the limitation of three vears, 
prescribed in article 7 of section 1 of Act XIV of 
1859, did not apply to a suit brought to establish a 
right against the operation of such an order in 
the regular Civil Court. Babaji o. Anna 

[10 Bom., 479 

18. . Order qf Mamlatdar 

under Bom. Act V of 1864. — A, brought a suit in a 
Mamlatdar*8 Court, under Bombay Act V of 18(>4, 
to recover possession of certain land from B. C. 
joined in the proceetlings propria motu, and the 
Mamlatdar, on the Ist May 1866, made an order 
awarding possession of the land to C. li\ an action 
brought by A. against C. in the Civil Court on the 
18th October 1809, C. pleaded limitation under 
section 1, clause 7, Act XIV of 1859, as the action was 
not filed within three years of the Mamlatdar’s order. 
Held that the action was not barred by limitation, 
as C. was not properly a defendant in the Mamlat- 
dar*s Court, and that, therefore, the Mamlatdar had 
no power to make an order regarding him, Vishva- 
NATHttAV KACHKSVAE V. NaEAYAN BIN GOPAL 

Kuapb . .... 9 Bom., 424 * 

14, Partition suit. — Bom. 

Act V of 1864. — Article 40 of schedule II of the 
Limitation Act IX of 1871 is not applicable to a 
partition suit. Suiveam v. Naeatan 

[1. Ii. R., 6 Bom., 27 

16. Partition suit, — Bom. 

Act V of 1864. — Plaintiff in 1876 filed a suit to 
establish his right to, anti to recover a fourth sliare 
of, certain property which he alU^ged to be ancestral. 
He stated liis (»uso of action to liavc accrued on the 
17th May 1871, on which day he had been disj^os- 
sessed by an order of the Mamlatdar, mode under 
Boml>ay Act V of 1864. The District Court held 
that the suit was barred by article 40, schedule II 
of the Limitation Act IX of 1871. Held by the 
High Court, on 8]>ecial api>eal, that article 46 did not 
apply, and that the suit was not barred. Bhaguji 
«. Aniaba . . . I, 1j. R., 6 Bom., 26 

art. 48 (1871, art 48). 

See Aet. 120 (1871, aet. 118). 

[I. L. R., 10 Calo., 860 

1, and art. 80. — Standing 

crops. — Immoveable property. — Standing crops are 
immoveable property within the meaning of the 
Limitation Act. Pandah Gazi v. Jbnnuudi 

[I. li. R., 4 Calo., 666 : 2 C. li. R., 526 

2. — Suit for damages for injury 

to crops. — Under Act XIV of 1859 it was held that a 
suit for damages for injury to standing crops was a 
suit for damages for injury to personal projierty 
within the meaning of section I, clause 2. Kasuidas 
OOTINPBHAI O, B. B. AND C. 1. RAILWAY COMPANY 

[6 Bom., A. C., 114 
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where the crops were cut and stored they were 
personal pi'operty. Mvnnoo Bbbeb e. Jhandab 
Khan 8 Agra, 889 

8. Suit for compensation for 

injury to land and crops.— A suit for compensation 
for injury to land resulting in the loss of crops which 
the land might have produced, but for the illegal act 
of defendant, is not a suit with respect to personal 
property. IlAJ Chttndbe Guosb v. Joy Kishbv 
Mooebejkb . . .4 W. B., 76 

4, Suit to recover money 

deposited for a certain purpose. — B. sued M. for a 
certain sum of money on the ground that he had 
given such sum to If. to deliver to his (B.*s) family ; 
that M. had not delivered the money ; and that when 
this fact became known to and be demanded tho 
money, M. denied having received the same. Held 
that the limitation law a])plicable to the suit was that 
provided by No. 48, Bcht'dule II of tho Limitation 
Act, 1877, and the time from which tho period of 
limitation l^egan to run was when B. first learnt that 
jif. had retained the money in his |>ossession instead 
of paying it as directed. Rambshae Chauuky v, 
Mata Brikh . L L. R., 6 AIL, 841 

art. 49 (1871, art. 49). 

1. Injury to personal property.— 

Taking away personal property.— XimhiV the Act of 
1859 taking away personal property was held to be not 
included in tho words “injury to personal property" 
in section 1, clause 2. Ameituamal v, Hanoanadiia 
PiLLAI .... . 8 Mad., 166 

Anonymous Case . W, R., P. B., 126 

Aumbdullah V. Hub Chubn Pandah 

[2 W. R., 286 

Ramnath Roy Chowdey v. IIuuei Chundrb 
Rov Chowdhey . . . 6 VV. R,, 60 

Peahlad Mahabudea V. Watt . 10 Bom., 846 

And Dhunputty Kobe v, Lloyd . 17 W. B„ 277 

Such cases were held t<i b<! governed by the general 
limitation of six years under clause 16 of section 1. 
Now, however, such suits would apparently be covered 
by this article or perhaps by article 86. 

2, Suit to recover omamente 

taken with view of borrowing money on them.— 
Ill a suit to recover certain orimiiieiits (or their value) 
which had been obtained by the defeinlant from the 
plaintiffs’ ancestor with a view to Isirrowing money on 
them, the cause of action was held to arise when tho 
defendant set up an a^l verse title them. SuUMBOO 

CuuNDEE Mullick V. Peankeisto Mulliok 

[14 W. B„ 822 

8, Sale of moveable and im^ 

moveable property. — Befusal to execute conveyance.— 
Suit for possession . — “ UnlawM possession.** — A. 
entered into an agreismeiit with B. for the purchase 
of moveable and immoveable property, and paid a 
dciKjsit. Under such an agreement, by section 86 of 
the Contra<*t Act, the ownership of the moveable 
property would not pass before the transfer of the 
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immoveable property. S., instead of conveying to A, 
the property agreed to be conveyed to him, conveyed 
it to C. and put him, C, in possession. A. brought a 
•uit against C. and B., and obtained a decree setting 
aside the conveyance to C., and ordering B. specifically 
to perform his contract and execute a conveyance of 
the property to himself, A. This decree was con- 
firmed on appeal. B. refusing to execute the con- 
veyance to A., the conveyance was executed by the 
Court under the provisions of section 202 of Act VIIl 
of 1869, C. still detaining possession of the moveable 
and immoveable property in <iuestion. A. brought 
this suit against him to recover possession of the 
same. The suit was brought within three years of 
the final decree of the Court of Appeal in the former 
suit, ordering a conveyance of the property to be 
executed to A., but not within three years of the date 
of the agreement to purchase, and it was eoniciided 
that as to the moveable property the suit \’u.» time 
barred. Held that the suit for the possessioi: of the 
moveable property was not time -barred, as the riglit 
to possession of both the moveable and immoveable 
property ac'crued to A., at the earliest, on the datt! of 
the final decree for spticific performance of the 
agreement of sah;, a d it was from tliat tiims that 
the “detainer’s poshcssioii ” first becanm uidawful 
under article 49, schedule U of Act XV of 1877. 
Dhondiba Kblshnaji Patkl v. Ramthandua 
Buagvat . . . I. L. B., 5 Bom., 654 

4, Stifi for sperijit' moveahle 

properly . — Suit for a ley (toy, — A testator be(ju<'athed 
certain spc^cific moveable ]irojH'rty to A. B. applied 
for and obtaiin'd a certificate under Act XXV II of 
1800 on l)ehalf of the testator’s widow, and t<»ok 
possi'ssion of the propi'rty iHHjueatlied. A. appealed, 
and the case was rtMiianded for re-trial. On the 27th 
of Mjirch 1878, the former order was cancellt‘d and 
a certificate was granted to A, On the 19th of 
August 1873, B. was directed to deliver up the pro- 
perty to C., who had purchased it from A. On the 
22nd of March 1<^78, 0. instituted a suit to recover 
the property. Held that the suit was barred under 
article 49 of the Limitation Act. Article 123 of the 
Limitation Act only applies to cases in which the 
proptwty sought to be reixjveretl is not only a legticy 
but is also sought to be recovered as such from a 
person who is Imund by law to pay such legacy, 
either becrause he is the executor of the will or other- 
wise represents the estate of the testator. IssUB 
Chukdisb Doss v. Juaaur Chuxper Shaha 

[I. li. R,, 9 Calc., 79 

5, ' .. - — Cause of action. — Suit hy 

Mahomedan lady to recover properly from husband 
after d/sorcc.— In a suit by a Maliomedan lady 
against her husband after divorce for recovery of 
property belonging to her which her husband held 
before divonx*, the cause of action to the wife arose 
at the time of the separation. Abdool Ali alias 
Bhoaobba t). Ktjbbuicnissa . 9 W. JEU, 153 

■ — art. 51 (1871, art. 60). 

The suits referred to in this artiele were formerly 
goveroed by clause 9 of section 1 of the Act of 1859, 


LIMITATION ACT, 1877, art. Bl-con^masd. 

and this article seems to be founded on the cases 
decided on that clause. 

See Boidonath Shah v. Lahekissa Bibbb 

[7 W. R., 164 

Tbiff V. Kubbbb Mfnhul . 9 W, B., 209 

art 52 0871, art. 61). 

1. — Act XIV of 1839, s. 1, cl. 

8. — Goods sold by wholesale and retail. — Under 
Act XIV of 1859, there was a distinction between 
goods sold by retail and those sold by wholesale, the 
former being specially mentioned in clause 8 of sec- 
tion 1, and it was a question under that Act whether 
three years or six years’ limitation applied to a sale of 
goods wholesale j three years being finally held to be 
the proper period. Lal Mohun Holdab v. Maha- 
i>BB Katbb . B. L. R., Sup. VoL, 909 

" [S. C. 9 W. R., 193 

Chundbb Chuen Paul ». Ramnaeain Sbn 

Cor., 8 

2. XTV of 1839, s. 1, cl. 

8.— -Articles sold by retail. — Goods Bii]tpHed to a 
dealer for the purpose of retail sah* by him were held 
to be not “articles sold by retail” within the mean- 
ing of clause 8, section 1, Act XIV of 1859. Mo- 
THOOEA Lall Paul v. CniiiKKUASH Dutt 

[3 W. B., S. C. C. Ref., 24 

Gopal Chundbe Suaua v. Sinaks . 8 W. B., 4 

Cases of articles sold by retail are — 

Buldko Doss Jouuuby v. Sbkbnauth Skin 

[1 Ind. Jur., O. S., 114 

Siiama Chubn Lall v. Collector op Tiiuioot 

[1 W. R., 308 

BtrcHA Gopb V. CoLLECiOJi OF Tib HOOT 

[7 W.R., 102 

There is no distinction made in the present Act 
between sales by wholeshlo and sales by retail. 

3. • ■■ — . ...I Goods supplied on credit 

and payments made on account from time to time . — 
When a tradesman supplies goods from time to time 
on credit to a customer who inakt's jjayineiits from 
time to time on account, no fixed period ()f credit 
being i^reeil upon, the cause of action for purpose of 
limitation must lx* taken to arise on the date when 
each item claiintxl was supplied. Satcowree Sinuh 
V. Kkisto Banoal ... 11 W. B., 529 

4. ■ Suit on contract for the 

supply of pictures at various times subject to up- 
proval of each picture. — Where the plaintiff, a 
native artist, aigreed to supply, and the defendant 
agreed to purehaise, pictures as ordered from time to 
time, subject to the approval of eat'k picture by the 
defeudunts, the prices to be fixed on delivery and ac- 
ceptance, — Held that a distinct contract became 
complete in respect of the pictures as they were from 
time to time delivered and approved of, at the price 
then fixed, and that the case came within clause 9, 
section 1, Act XIV of 1859, and not w ithin clause 8 aa 
being a sale of articles by retail. Vibasvami 
Naxae V. Saxambabax Sahiba 2 MatL, 8 
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art 63 (1871, art. 62). 

This article follows the case of Satcowrbk 
S iif&u V. Kuisto BANaAL . 11 W. R., 629 


and art. 52. — Suit for price 

of wood supplied under contract. — A suit was 
brought by P. against the Elgin Mills Company for 
recovery of the price of wood supplied under two 
contracts, each of which contained a clause by which 
the plaintiff contracted to indemnify the defendants 
for loss arising by reason of failure on his part to 
Bupply the wood as contracted for. No wood was 
supplied after the llth November 1871). The suit 
was brought on the 1 0th October 1882. In January 
1883, the partners of the Elgin Mills Company 
were, on their own ai>plication, brought ui)on the 
record as defendants. Defendants claiimjd a set-off 
as damages for loss incurred by the plaintiff s failure 
to supply all the W(h^ contracted for, such loss 
having arisen on the 25th October 1870 and subse- 
ipiently. Held that article 53, and not article r>2. 
schedule 11 of the Limitation Act, was applicable to 
the plaintiff’s claim, the intention of the prties 
having been that the price of wood was not claimable 
as of right on the date of its being supplied, but 
rather when the contract was comphited by the whole 
wood being supplied, or when the contract came to 
an end. Tbagi Lal r. Maxwell ^ 

[I, I*. B., 7 All., 284 


art. 66 (1871, art. 55). 

2 ^ Suit for work and labour 

done.— Cause of action. — Where no law, sjiecial 
custom, or agreement is shown, making the remu- 
neration on a joint ct)ntract for labour to be done 
payable in avlvanc«j, the cause of action accrues from 
the time when the labour was performed. Peklalu 
Sen V, Kunjekt Koy . . W. B., 1864, 68 

fcj — Suit to recover sumit expend- 

ed hy zemindar for irrigation -~\i\ a suit te re- 
cover sums exi)ended by the zemindar at the (Icfend- 
ant’s retpiest for the repair of a tank for the, irrigation 
of lands held by them in common with him, it was 
contended that the suit, whether viewed as one for 
contribution or upon a contract, was barred by limit- 
ation ill resjiect of all payments niaile by the zemin- 
dar more than three years before the suit. Held 
that the suit being for work and lalxiur done at their 
request w’as not barred by limitation, under article 
66 of the Limitation Act, which ajijilied to the suit. 
SuKDABAH «. Sanxaba . 1. Xi. B., 0 Mad., 384 


art. 59 (1871, art. 58). 

Bee Dbkkak Agexcultubists Act, 1879, 
8. 72 . . I. L. B., 5 Bom., 647 

Under Act XIV of 1859, cases of money lent or 
deposited to be repaid on demand were governed by 
clause 9 or clause 16 of section 1 of that Act, and the 
decisions as to whether the cause of action arose at 
the date of the loan or from the date of the demand 
were confficting. 


See Bbammamati Dasi «. Abhai Chabab Chow- 
DHBT , 7B.I..B.,48e; 16W.Bnl64 


LIMITATION ACT, 1877, art 69-ooii«fwwd. 

PooBKO Chundkb Dutt 0. Gopal Chbnbkb 
D oss 17 W. B., 87 

Tarini Pbasat) Ghosb o. Ram Keishba Ban- 

krjbb . 6 B. li. B., 160 : 14 W. R., 224 

Nasib bin Abdul Habib Fazal «. Dayabhai 
Itohachand ... 10 Bom., 300 

Jaffbbb Begum t». Mahomed Zahoob Ahsub 
Khan . 2 N. W., 400 

Hbbbun «. Maeiun . . 14 W. B., 87 

deciding that it arose on demand. 

And Paubati Cuaban Mooxebjbb «. Bamna> 

BAYAN MATILAL 

[5 B. Ii. B., 396 : 16 W. B., 164, note 

Abdul Ali t>. Tabachand Ghosb 

[6 B. I.. B., 292 

S. C. on appeal, Tabachand Guosk v . Abdul 

Ali . 8 B. L. B., 24 ; 16 W. B., O. O., 1 

Hingun Lall t). Debbs Pbeshad 

L24 W. R., 42 

deciding it arose on the date of the loan or deposit. 

Under article 58 of the Act of 1871 the cause of 
action in cases of money lent on demand arose from 
the date of the demand, cases of money deposited on 
demand not being separately provided for. Under 
. article 59 of the present Act the cause of tu’tion in 
cases of money lent on demand arises from tlie date 
of the loan; in the cose of money deposited on de- 
mand from the date of the demand (artiede 60). 

and arts. 60 & 132,— 

against insolvent estate subject to mortgage. — Suit 
for money. — Demand. — On the 25th June 1874^ 
A.t thejfather of B., having mortgaged the fuct^iry X. 
to S. ^ Co. to secure repayment of 1112,000 ad- 
vanciid, died on the 7th Septemh(‘r 1874, leaving a 
will whereby he apjioiuted his wife C. sole excarntrix, 
and devised to her factory X. On the J6tli Stiptem- 
ber 1876 anotluT mortgage was executed, whereby C. 
further cliarged X. with tlu' repayment of further 
advances, and B. mortgaged factory X. as a further 
security, the mortgage containing a stijmlation for 
repayment, within one month after notice, of the 
balance due in excess of HI 2 000, B. liccanie insol- 
vent in July 1882. No demand was made. On tlm 6th 
January 1 h 77, a balance of H27,552 reuuiined due, 
which with interest up to July 1882 wiis increased 
te H42,564. The liquidators of S. Sp Co., who had 
in the meantime dissolved partnershij), sought to prove 
against B.*8 estate for 1130,564 after deducting the 
1112,000 advancwl to A. Held that the claim to 
prove against the estate was in the nature of a suit, 
not to enforce payment of money charged on im- 
moveable prop^irty under article 132, Act XV of 1877, 
nor was it within article 60 ; but it was a suit for 
money, and was governed hy article 59 of the Act. 
In the matter of Agabbg . 12 O. L. B., 166 

— — art. 60. 

See the note and the cases referred to under 
I article 59. 

ThU artklc (60) is not in accordance with the cases 
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of Pahbati Chabait Mookbbjbb e. Bahnabyan 
Hatilal . 6 B. L. B., 806 : 16 W. B., 164, note 

And HiBauN Lal v, Dbbbk Pbbshad 

[24 W. B., 42 

which were decided tinder Act XIV of 1869. 

Caufe of action, — Deponit , — 

i)M»and. —Where money has been deposited by A. at 
interest witli repayable on demand, and interest 
is paid accordingly, the cause of action arises not 
on the date of the deposit, bat on the date of demand. 
Tabini Fbasad Ghose e. Bam Kbishna Babbbjeb 
[6 B. Ii. B., 160: 14 W. B., 224 

1. ■ Banker and cuatomer . — 

Principal and agent,-^CoU8e of action, — Demand, 
— A, deposited certain moneys with B., a banker, 
and drew against them, but not to the full extent, 
the residue was employed on A'a accou^^t by B. 
according to an agreement between thepi. Meld 
that, besides the ordinary relation of banker and cus- 
tomer, there Bui)siBted also between them that of 
principal and agent ; that, therefore, the right of 
action arose at the time of demand. Nabib bin Ab- 
dul Habib Fazaj. «. Dayabhai Itcuaohand 

[10 Bom., 800 

2. ■■■ Money deposited. — Demand. 

^Cauae of action. — Where a mortgagor allows the 
amount of his loan to remain in tlie hands of the 
mortgagee, taking a receipt for it, — Meld that the 
transaction should be regarded as a de|)osit of money 
with a banker or agent, repayable on demand with- 
out interest, and the suit is not barred if brought 
within three years after demand. A suit to recover 
the balance of such moneys is in the nature of a suit 
to reiK)vcr the amount of deposit. Jaffbbb Bbgum 
«. Mahombd Zahoob Aiisun Khan 

[2 N. W., 409 

8 . — Canae of action.-^ Demand. 

•—Plaintiff havitig received fn)m her brothers a sum 
as an equivalent for her share in iier father’s estate, 
made over the money to one of the brothers (E.) to 
bo invested in the common stock for the purimses 
of trade, it being agreed that she was to receive her 
proportion of the profits, A few years after this E. 
died, and then a disagreement occurring in the 
family, resort was had to arbitration. The arbitra- 
tors found that certain sums were due to plaintiff 
and her sisters by the three brothers, but they were 
unable to settle how much. Plaintiff, being unable 
to recover her due, brought this suit for principal 
and proiita. Meld that plaintiff’s cause of action 
arose when she made her demand for the money after 
the arbitration award, and that limitation would run 
from no earlier date, Hbbbun t>. Mabiun 

[14W.B.,87 

4, Depoaii.^Loan repayable 

on demand. — The word “deposit” in the Limitation 
Act XV of 1877, as distinguished from a loan, refers 
to cases where money is lodged with another under 
an express trust, or under circumstances from which 
a trust can be implied. Bam Sukh Bhunjo v. 
Bboumoti Dabi . . 6 C. la R.» 470 


LIMITATION ACT, 1877 — continued, 

art. 61 <1871, art 69). 

/Sss 8. 19 (1871, 8. 2^~-ACKNOWLEDaMBNT 
OF Debts . I, L. B., 6 Bom., 688 
See Abt. 120 , I. L. B., 13 Calc., 155 

1. — — Money paid at defendants 

request, — Hindu family. — Debts of manager,— in 
the year ^ 1867 the plaintiff, who was then living 
jointly with the defendant, who was his brother, exe- 
cuted a bond to secure the repayment of moneys ad- 
vanced to him, which moneys were applied by him for 
the joint benefit of himself and the defendant. In the 
year 1868 the plaintiff executed another bond for the 
same purpose. In 1870 the plaintiff and defendant 
separated, and the lender, thereupon, sued the plain- 
tiff upon the bond executed in 1867, and obtained a 
decree. In 1874 the plaintiff executed a fresh bond 
in favour of the decree- holder, in onler to avoid exe- 
cution of the decree and to retire the bond of 1868. 
In 1877 (within three years from the date of the 
fresh bond), the plaintiff sued his brother to recover 
a moiety of the sum secured thereby. Meld that the 
date upon which money was paid by the plaintiff for 
the defendant must have been before 1870, and that, 
therefore, the suit was barred by limitation under 
Act IX of 1871, schedule II, article 69. Ramkristo 
Roy V. Muddun Oopal Roy, 12 7f^. R., 194, followed. 
SUNBUB PBB8HAD f>. GOUBY PbBSHAD 

[I. li. B., 5 Calo., 821 

2. Suit to recover balance of 

payments made on behalf of defendant. — Appro* 
priation of payments. — In a suit to recover a balance 
with reference to payments made by plaintiff on ac- 
count of defendant, where no mutual account or re- 
ciprocal demands existed, held that plaintiff could not 
recover any items duo more than three years prior to 
the date on which the suit was instituted, but that he 
was entitled to apply all payments even those subse- 
quently made in reduction of so much of his claim as 
was barred. Thakoob Pbbshad Singh v. Mohbsh 
Lall • . . . .24 W. B., 890 

art. 62 (1871, art. 60). 

See 8. 22 (1871, 8. 22). 

[I. li. B., 1 Bom., 295 

See Abt. 120 (1871, abt. 118). 

[L li. B., 10 Calc., 860 
L L. B., 8 AIL, 358 
I. li. B.. 7 AIL. 25 

Cases now provided for by this article were for- 
merly held to be governed by the general period of 
limitation for suits not othervdse prortded for, which 
period was six years under clause 16 of section 1 of 
the Act of 1869. 

It vras so held in the case of a ^servant to whom 
money liad been entrusted for a particular purpose, 
and who did not make the })ayment he was direct^ to 
make. Amjud Ali v. Ali Buksh . 2 W. B., 122 

Ahmbdoollah 9, Hub Chubn Pandah 

[2 W. B., 285 

1 , ... ■ Suit for recovery of salary. 

— Ifoacy had and received . — Tlic defoudwt, who was 
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a butwara ameen employed by the Collector* drew 
from the public treasury at Hackergunge a sum of 
mone^’ to pay the establishment, but failed to pay the 
plaintilt, who was a mohurrir under him. In a suit 
against the ameen for recovery of liis salary after a 
lapse of throe years from the time when the salary 
b<^nie due, — Meld tliat the plaintiff’s claim was for 
money had and receiveil on his account, and, therefore, 
he might bring his suit within six years from the date 
of such receipt Abhata CnAKAN Dutt u. Haro 
C uANDBA Das Bakik . . 4 B. li. R, Ap., 68 

S. C, OnnoY Churn Dutt o. Huho Chundbr 
D oss Buxbb . . . 13 W. B., 150 

2. Suit for share of mone^ 

had and received, — A.^ B,y and C, being joint credit- 
ors of D.y A, and B, received, in 1856, a payment on 
account in respect of their share in the debt. D, 
having made default in ^myinent of the balance, 
Be{mratc suits w'cre brought against him by A,t B,, 
and C. The Court having held that the i)ayinout 
was a payment to all, A. and B, recovered more 
than their sliarc, and C. recovereil less. A family 
suit for partition between A., B,y and C. was, in 
1862, compromised, and it was agreed that all claims 
between the parties should be considered as settled; 
but it was agreetl that if C. should, out of an ap{)eal 
brought by him against D., have any claim against 
A, and B., that should be reserved. C.’s appeal was, 
in 1863, unsuccessful, and in 1864) he brought an 
action against A. and B, for his share of the money 
paid in 1856. Meld that he was cntithHl to recover 
the amount which A, and B. had recovered against 
D, in excess of their claim, and that the suit was not 
barred by the law of limitation. Lutp Ali Khan v, 
Afzalunissa liRGuif . . 9 B. Ij. B., 848 

[S. C. 16 W. B., P. C., 20 

reversing case in Lotf Ali Kuan v, Afzuloonissa 
Bbqum 3 W. B., 113 

8. Suit for money had and 

received by one of joint decree-holders. — A decree 
obtained by A. and B. w'as transferred by B. to C. 
w'ithout the knowledge of A. C. executed the decree, 
and A. subsequently sued C. for his share of the 
proceeds. Held that if A. hail any (»u8c t)f action 
against C. it would be for m(mey Imd and reccive<l to 
A,* 8 use ; and the suit would be governed, as to limit- 
ation, by Act IX of 1871, schedule II, clause 60. 
But, — held A. had no cause of action against C, hut 
only against B. Webob Ali v. Gaudai Bkhabi 

[2 C. L. B., 165 

4, ■ Suit to recover money 

obtained by collusion and fraud. — A suit for the re- 
covery of money obtained by fraud and collusion is a 
suitTor money receive<l by a defendant for the plains 
tiff’s use, and therefore, under article 60 of the second 
8che<lulc of Act IX of 1871, is barred unless brought 
within three years of the date when the money was 
received. Kaghumoni Audhicaey v. Niimoni 
Singh Deo . . I. L. B., 2 Calc., 393 

5 . and art 14^,— Suit for 

over-payments under agreement. — Deposit. — Where 
there was a contract between plaintiff and defendant. 


IiIMlTATIOK ACT, 1877, art 09— coaftaiwd. 

that defendant should purchase a dwelling-house be* 
nami on account of plaintiff, and reconvey it to plain- 
tiff on his paying up in instalmonts a ceiwn sum of 
money with interest; and plaintiff, seven years after 
his last jiaymont, sued to recover some payments 
w hich ho had inaclo in excess of his agreement, and 
the first Court dismissed the suit as being barr^ by 
limitation; but the scoond Court decreed the suit^on 
the plea tliat the plaintiff’s payments wore deposits, 
and fell within article 147 of the schedule of the lAw 
of Limitation, — Meld by the High Court that article 
147 applies to dejmsits recoverable in specie ; tliat 
plaintiff’s imymcnt in this case was a simple over- 
payment ; and that the recovery of it was liarrod by 
limitation under article 60. Kadua Nath Boss u. 
Bama Churn Mookbbjeb . . 25 W. B., 416 

and art, 118.— iSatV for 

money received by defendant to plaintij^s use. — Cer- 
tain immoveable ])ro)>orty was attached m execution of 
a money-decree held by A.y dated the 22nd August 
1871, on the 1st April 1872. The same property 
was subseiiuently attached in execution of a decree 
held by B., dated the 10th August 1871, which 
directed the sale of the projierty in satisfaction of a 
charge declared thereby. The property was sold in 
execution of this decree. The Munsif directed that 
the procetKls of the sale should be paid to B, A.y who 
claimed them on the ground tliat ho had first attach- 
ed the projxjrty, appealed against this order. The 
Judge, declaring that A. was entitled to the proceeds, 
reversed the Munsif’s order. A, then obtained an 
order from the Munsif directing B, to refund the 
money, wliieh ho did, and it was paid to A. B. sued 
A, to recover the money by establishment of his prior 
riglit to the same, and for the cancelment of the 
Judge’s order, alleging that the same was made with- 
out jurisdi(5tion. Meld (by a majority of the Full 
Bench) that the suit was one for money received by 
the defendant for the plaintiff’s use, and was therefore 
governed by clause 60, sclicdule IJ of the Limitation 
Act. Per Stuart, C. J., and Sfankib, J.— Tliat 
the suit was not such a suit, but was one for which 
no perioil of limitation w.w provided elsewhere 
than in clause 118 of the HchcKlule, and that it was 
governed by that clause. Kahkibhan ti. Biiawani 
Das • • • • • I* li. B., 1 All., 338 

7. Suit for damages. — Suit 

for money received to plaintiff*s use. — Tlio holder 
of a decree for money, which had been sold in the 
execution of a decree against him, sued tlie anetion- 
purcliaser, the sale having been set asitle, for the 
money he had recovered under the decree. Meld 
that the suit was not one for damages but for money 
jmyable by the defendant to the plaintiff fur money 
received by the defendant for the plaintiff’s use, to 
which tlie period of limitation iqqilicahle was throe 
years. Buawani Kuab v. Uikhi Ham 

[I. UB, 2 AIL. 864 

also KxvEisnBir «. Buawahi 

[I.li.R.,lAa,888 

8. and art 120.— /or 

money received by the defendant for the plaintiff** 
w.— Fra«d.— The plaintiff claimed, as an heir to S., 

5 N 


111 
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- and art 120. continued, 

deceased, a moiety of moneys which at the time of 
N*i death were deposited with a banker and which 
the defendant, the other heir to N., had received 
from such banker. Held that the suit was one for 
money received by the defendant for the plaintiff’s 
use, to which the limitation provided in article 62, 
schedule II of Act XV of 1877, applied, and not one 
to which the limitation provided in article 120 
applied. Kttkdun Lal t, Bansi Duab 

[I. li. R., 3 AIL, 170 

0. Failure of coneideration , — 

Suit for money had and received for the plaintiffs 
ute, — Debt, — l*rior to September 1879, pecuniary 
dealings took place between JO. and B., resulting in 
a debt due by the former to the latter of R33,000, 
for money lent. Negotiations were carried on 
between the parties as to the mode in which the 
debt should be liquidated ; and, on the Isi Septem- 
ber 1879, it was arranged that D. should execute a 
sale-deed conveying to B, certain immoveable property 
for B65,000, and that B. should pay this amount by 
giving jD. credit to the extent of the debt, and pay- 
ing the balance in cash. In August 1880, B, sued 
B, for specific pcrfc' manco of the contract, which, ho 
alleged, had been settled and executed for the sale of 
the property. B. in defence alleged that, although 
certain terms and conditions as to the sale had been 
definitely settled for embodiment in a formal sale- 
deed, it was only subject to these terms and condi- 
tions that he had been prepared to comtdete the trans- 
action, and that, as they had been omitted from the 
document executeil by V, on the Ist September 1879, 
he had never accepted that document. In March 
1884, the High Court, on appeal, dismissed the suit, 
holding that the parties had never been ad idem with 
roforonco to the contract alleged by D., and that the 
document of the 1st Septom^r 1879 had never been 
6nally accepted so os to bo binding and enforceable 
by law. In September 1884 B. sued jD. for recovery 
of the sum of H38,000, with interest. Ho contended 
that, under the terms of the arrangement made on 
the Ist September 1879, the debt of R33,000 then 
owing to him changed its character ; that it was no 
longer merely the old balance duo by the defendant, 
but having been credited in the latter's books, should 
be treated as a payment by him (the plaintiff) as a 
deposit on account of the sale ; that the suit was 
therefore one for money liad and received by the de- 
fendant to the use of the plaintiff; and that the 
cause of action did not arise until the contract failed, 
by reason of the decree of the High Court on 14th 
Mart^ 1884, dismissing the suit for specitlc perform- 
ance. Held that this contention must fail, and the 
debt must be treated as the old balance due by the 
defendant to the plaintiff, inasmuch as by the terms 
of the agreement itself which the plaintiff set up no 
deposit was payable, and the price was not to be paid 
till the completion of the contract, and inasmuch as 
the plaintiff, in demanding payment, after the nego- 
HaHons had failed, demanded it simply as for the 
balance of the old debt, and not as for the return of 
a deposit. Held^ further, that the Ist September 
1879, upon which the contract set up by the plaintiff 
was alleged to have been completed, was the latrat 


lilMlTATIORr ACT, 1877, art 82— eoafiawsdf. 

possible date upon which) the debt could be said to 
have become due, and that, inasmuch as the present 
suit was not brought until the 8th September 1884, 
it was barred by limitation. Dhuh Sinoh v. Gaboa 

Bam • • . • L Xi. Bn 8 AIL, 214 

10. and arts. 97, 120.— 

Suit for money paid by a pre~emptor under a decree 
for pre-emption which has become void. — Suit for 
money had and received for plaintiffs use, — Suit for 
money paid upon an existing consideration which 
afterwards fails. — Pending an apj>oal from a decree 
for pre-emption in respect of certain property condi- 
tional upon payment of Hl,595, the pre-emptor decree- 
holder, in August 1880, applied for possession of the 
property in execution of the decree, alleging payment 
of the Hl,595 to the judgment-debtors out of Court, 
and filing a receipt given by them for the money. This 
application was ultimately struck off. In April 1881, 
judgment was given in the appeal, increasing the 
amount to Imj paid by the decree-holder to 111,994, 
which was to be deposited in court within a certain 
time. The decree-holder did not deposit the balance 
thus directed to be paid, and the decree for possession 
of the prop(*rty atrcordingly became void. In 1882, 
the decree-holder assigned to K. his right to recover 
from the judgment-debtors the sum of iil,595 which 
he had paid to them in August 1880. In December 
1883, K. sued the judgment-debtors for recovery of 
tin* lll,59o with interest. Held that article 62 of the 
Lhuiiution Act did not' govern the suit, but that 
article 97, and, if not, article 120, would apply, and the 
suit was therefore not barred by limitation. Koji 
Kam V. IsuAB Das . . I. Ii. B., 8 AIL, 273 

IL and art. 132. — Suit to 

establish right to hereditary allowance, — The parties, 
who were desais of Mohudha in atldition to their 
“ desaigiri ** allowance, enjoyed an allowance called 
“ amin sukhdi.” In 1847 the plaintiff sui'd the de- 
fendant’s father and the Collector of Kaira for a 
sliarc of the allowance ; but os the whole of it liad 
been reserved by the Collector to the defendant's 
father as the officiating desai, the suit was rejected 
under Act XI of 1843. In 1866 an arrangement was 
come to under which a sum of li40-2 was to be an- 
nually available over and above the remuneration of 
the officiator. On the 9th July 1867 the defendant 
I reccivctl this sum for the first time. In 1873 a new 
arrangement was effected under which the service 
was abolished, the Government resuming half of the 
allow'auco and giving up the other half freed from 
service unconditionally io the desais. On 4tb Octo- 
ber 1878, the plaintiff brought this suit to establish 
his right to a share of the moiety of the amin 
sukhdi allowance gpven to the desais by the Govern- 
ment, and to recover his share of the amount received 
by the defendant. Held that the plaintiff’s cause 
of action in this suit arose on the^day when the offi- 
ciating desai received the surplus of the allowance 
freed from the condition of service and available for 
distribution amongst the desais as alleged by the 
plmntiff, and the suit having been brought within 
twelve years of that day was not time-barred. That 
the limitation of three years under article 62 of the 
Limitation Act XV of 1877, Schedule II, and not that 
of twelve years under article 132, was applicable 
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182 — continued, 

to a claim by one sharer against another to recover 
arrears of an allowance attached to a hereditaiy office, 
and not more than three years* arrears of the amin 
sukhdi allowance could, therefore, be awarded, 
Dbsai MAKBKLaL Ahbailal t», Dbbai Shiylal 
Beogilal , . . I.l8.R^8Bom„426 

Suit hff tkarer of hak 
against another sharer, — Desaigiri allowance* — A 
suit by one sharer in a vatan against another sharer 
or alleged sharer who has improperly received the 
plaintiff’s share of the “hak** is a suit for money 
reiJeived by the drfendant for the plaintiff’s use, and 
the period of limitation is three years as proscribed 
by article 60 of the Limitation Act, 1871. Habmueh> 
GAiTBi ®. Habisitkhpbasaj) . I. li. B., 7 Bom., 191 

18. " • - ' ' ■ " ■■ — Suit to recover arrears,— > 

Suit for money had and received. — Deshpande vatan* 
— Suit by one sharer against other. — Where a person 
having previously obtained a decree declaratory of his 
title sues his co-sharer in a deshpande vatan, who is 
bound by the decree to recover arrears, his suit is 
a suit for money had and received by the defendant 
to the plaintiff’s use ; and the period of limitation is 
three years as prescribed by article 62, schedule II of 
Act XV of 1877. Non-participation of profits by the 
plaintiff for more than twelve years from the date of 
the previous decree does not extinguish his title and * 
he can recover arrears for three years preceding the 
date of his suit to recover them. Dulabh Vahuji 
V. Bansidharbai . . I. L. B., 9 Bonu 111 

14. — I Money received, — Trust 

for .specific purpose,— -U. sued his father and brother 
A, for partition of the family estate and obtained a 
decree by which ho was entitled to recover, infer alia^ 
one third of a debt due to the family. In May 1878 
the d(d)tor, having received no notice of iZ.’s claim, 
paid the debt to the father. The father died and his 
estate came into the, imssession of A. Heldt in a suit 
brought by R. in July 1881 against A. for one third 
of the debt, that the money received by the father was 
not held in trust for a specific purpose, and that the 
suit w^as barred by article G2 of schedule II of 
the Limitation Act. Aeunachala Pillat v. Kama- 
BAMTA PILLAI . . L I*. B., 6 Mad., 402 

16. and art. 127,— Joint 

Hindu family,— Separation. — Joint property . — 
After the separation of P. and T., two members of a 
joint Hindu family, certain bonds continued to he 
hold by them jointly. Four years after the separation, 
P. obtained a decree in respect of one of these bonds 
(which had been obtained in his name alone), and 
realised the amount decreed in the same year. Eight 
years aftorwai^s, T. brought a suit against P. claim- 
ing to be entitled to a share in the money realised. 
Held that article 62, and not article 127, of schedule 
II of the Limitation Act was applicable to the suit. 
Thakub Pbasad V, Pabtab . I. Ij. B., 6 AIL, 442 

le. and art 109.— for 

money received by defendant to plaintiff*^ use , — 
Vatandars Act, III of 1874, e, 8, — Under section 8 
of the Vatandars (Bombay) Act, III of 1874, the 

HI 


LIMITATION AOT, 1877, art 6S8 and art 

109— Hsontinued, 

Collector passed an order, that a contribution should 
be paid by the holders of a part of the shetsandi 
vatan towards tho annual emolument of the office- 
holder. As payment was not made, he caused the 
defaulters* moveable property to bo sold on tho 18th 
May 1881 as for an arrear of land revenue, and part 
of tho sale-proceeds to bo paid over to the office-holder. 
The defaulters had, in the meantime, appealed to the 
Revenue Commissioner, who eventually, on the 17th 
DecemlK!r 1881, amended the Collector’s order by 
reducing very considerably the amount of contribu- 
tion to be paid to the office-holder. Thereupon the 
defaulters filed a suit on the 9th April 1884 to 
recover from the office-holder the diffcren(;e between 
what he had received under the Collector’s order and 
what he ought to have received according to tho 
Revenue Commissioner’s order. Held that tho suit 
was one for money had and received by tho defendant 
to tlic plaintiff’s use, and, as such, governed hy 
article 62 of schedule II of the Limitation Act (X V 
of 1877). Ladji Naik v, Mubabi 

[I. L. B., 10 Bom., 666 

17. Suit by deshmukh for de» 

duct ions by Collector from watan. — Whore a Col- 
lector in the yeur 1854 employed certain karkuns 
to assist a deshmukh in the jierfonuance of bis duty, 
deducting the amount of their pay fi-om the dosh- 
mukbi watan, but failed to show that tho employ, 
ment of such karkuns was necessary, it was held that 
tho deshmukh was entitled to recover the amount 
so deducted from his watan, as money received by tho 
defendant to tlio use of the jilaintiffs and not as an in- 
tcrostin immoveable property ; that his wuise of action 
was not barred in 1870, for that a new cause of action 
in reB|)cct of such deductions accrued each year in 
which the dtjduciion was made, and that six years* 
arrears of such deductions could ho recovered under 
section 1, clause 10 of Act XIV ef 1859. RabgobA 
Naik v. Collbctoe of llAiiiAona 

[8 Bomu, A. C., 107 

13 . ■ ■ and art, 122,— Suit for 

money value of fixed quantities of grain payable by 
tenant to landlord.— Nature of such claim for pur^ 
poses of limitation.— Suit to enforce payment of money 
charged on land.— Immoveable property.— Nibair* 
dha. — Money value of goods. — An inamdar, In a 
suit against liis tenant, ostahlishod his right to tho 
money value of a fixed quantity of grain to he 
paid to him yearly by his tenant, and subsequently 
brought this suit to recover from his tenant tho 
arrears of such payments for ten years at tho market 
rate prevailing in the last month of each of those 
years. Tho defendants contcndeil that arrears for only 
three years were recoverable under tho Limitation Act 
(XV of 1877), and that tho rates applicable to ascer- 
tain tho amount were tho Government auction rates. 
Held tliat the plaintilfs right would, under the Hindu 
law, be “ nihandlia,” and would under the law rank 
for many purposes as immoveable property, hut that 
a different principle applied to sums realised and be- 
come i>ayable in the hands of him who realised thorn 
to the intended recipient. The interest or jural rela- 

5 N 2 
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162 — continued, 

tion of right of such recipient was nlhandha, but th ? 
particular sum due to liim was either money receiver 
to his use, or payable on a contract, and money whic“ 
would reuiain due, though the grant constituting th® 
iiibandha were cancelled and h^ ceased to exist after 
the realisation of the money. It being thus distin- 
guishable from the original right which produced it, 
the claim in this suit was barred by limitation after 
three years. Money value means the market value, 
that for which the grain would actually sell, not a 
merely arbitrary value called auction rates. MOB- 
BHAT PUBOUIT V. GaBGADHAB KaEKABB 

[]1. X«. 8 Soxxi,, 284 

10, - Money depoeitedfor repays 

ment on a contingency . — The period of limitation for 
a suit to recover money deposited by the plainUff with 
the defendant, upon the understanding that it will lie 
rotunied in a certain ev(nit, should be calculated, not 
under article 116, but under article C2 of schedule II 
of Act XV of 1877. Such period Ix3gin8 to run on 
the ha]>pening of the event. JouUBX Mauton i>. 
Tuakoub Nath Luker 

[L U B., L Calc., 880 : 6 C. !•. B., 365 

art. 08 (1871, art. 61; 1859, 8. 1, 

oh 9). 


— Sfnii Jqy interest, — Suit for 

money payable on demand. — Suit for money de- 
posited payable on demand . — The jilaiiitilf in this 
suit dejKisited certain money with the defendants, 
a ilrm of hankers, on the 30th August 1803. On the 
2nd January 1807, an account was stated and a balance 
found to he due to the plaintiff consisting of the ori- 
ginal de]ioHit, and interest on the same calculated at 
six iwr cent, jier annum. On the 11th February 
1870, the defendants having proposed to pay the 
))laintijf such balance, together with interest on the 
original de}K)sit, from the 2nd January 1807 to the 
16th February 1870, calculated at four per cent, per 
annum, the plaintiff demandeil that she should be paid 
such interest at the rate of six per cent, jicr annum. 
The defendants refused to accede to this demand on 
the 14th February 1870, and on the 17th of the same 
month they paid the plaintiff such balam*e with such 
interest calculaUHi at the rati» they pro|H)8ed, viz., four 
jHjr cent. On the 11th February 1879 the plaintiff 
brought the present suit against the defendants in 
which she claimed the sum representing the difference 
between such inten*st calculated at four pt*r cent, and 
six i)er cent. ; alh'ging that her cause of action arose 
on the 14th February 1876. Held that the suit could 
not bo regarded as either one for money lent under 
an agreement that it should bo payable on demand, 
or one for money deposited under an agreement that 
it should bo payable on demand, but must be 
regarded as one for a balance of money payable for 
inUTost for money due, to which clause 9, section 1 
of Act XIV of 1859, article (>1, schedule II of Act IX 
of 1871 , ami article 63, schedule 1 1 of Act XV of 1877, 
had sueiH)SBively applied, and the suit was barred by 
limitation. Makukdi Kuar r. Halkisukv Das 

[I. li. R., 3 AIL, 328 


IiIMITATION ACT, 1877— conftimed. 
art. 64 (1871, art 62). 

Bee Abt. 85 (1871, abt. 87). 

[L I,. B., 6 Calc., 769 

See OUABDIAB— Rxjtibb abb Powbes of 
Guabbiakb • . 18 C. li. B., 112 


L Account stated, Signature 

to . — An account stated, within the meaning of arti- 
cle C2, schedule 11 of Act IX of 1871, need not be 
signed by the debtor. Tabibby Chubb Nubdy v, 
Abbub Rohohab . . • 2 C. li. B., 846 


2. I Account stated. — Simulta- 

neous verbal agreement, — Simultaneous written 
agreement . — A simultaneous verbal agreement can- 
not extend the ordinary period of limitation for a 
suit on an account stated. An agreement to extend 
tlie period must he in writing, and signed by the 
defendant or liis agent. Dagbusa v. Shamab 

[I. li. B., 8 Bom., 642 


8, . Suit on account stated , — 

Acknowledgment in meriting . — It is not necessary, in 
a suit on an account stated, to entitle the jilaintiff to 
recover items of the debt which became due three 
years before suit, that the defendant should have 
acknowledged the accounts in writing. Nabb Lal 
V. Nait Ram , . . , 7 N. W., ^06 

4, ■ II I ...I — Suit on accounts stated 

orally or in writing.-— f\\Q period of limitation for 
suits on accounts stated is the same whether the 
accounts arc stated verbally or in writing, and is 
governed by Act XV of 1877, schedule II, clause 64. 
Akbab V. Khab 

[I. Ii. B., 7 Calc., 260: 8 C. Ii. B., 633 


Under Act XIV of 1859 it was held that unless 
the original right had been kept alive by a written 
acknowledgment, or the transaction of adjustment 
of account amounted to a new and distinct contract, 
limitation ran from the date of the original debt for 
the balance of wliieh the suit was brought. KuB- 
HYA LALL V, RUBBBB 

[Agra, P. B., 94 : Ed. 1874, 71 


5. — Verbal admission of cor- 

rectness of account . — A mere verbal admission of 
the correctness of an account, the items of which 
wore barred by the Act, was not sufficient to create 
a new starting-point. SuBBABAMA v. Eastulu 
Muttubami . • . .8 Mad., 878 


0, ■■ ■ — Signing and adjustment of 

account . — Semhle, — That the adjustment and sign- 
ing of an account by the defen^nt was held to be 
a sufficient contract in wanting to satisfy the require- 
ments of clause 9 of section 1 of the Act of 1859. 
Fmbbchabb Uusamohabb V. Bulakibas Lal- 
cuANB . . .5 Bom., O. C., 10 

See Bboobb V, Gibbob . . 19 W. B., 244 


7, Settlement qf accounts . — 

Admission of balance, — New contnset , — Where a 
settlement of accounts is made between a commis- 
sion agent and his priucipa), and a sum found and 
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admitted to bo duo by one to the other, the date on 
which this is done might bo regarded as that of a now 
contract to pay within the meaning of Act XIV of 
1859, section 1, clause 9, from which liuiiiaitoii could 
be counted. Bissessub Gib v. Sbbb Kibhbn Shaha 
CUOWDHBT .... 24W. R.,440 

Benabsbb Doss «. Khooshal Chund. Kuoo- 
SHAL ChUND O. PaLMBB 

[2 Agra. Pt II, 170 

0, ■' ■ " Suit for balance of account 

on allegation of account stated. — Fresh contract to 
pay . — To render an agreement, conic to orally for 
the payment of the balance of an antecedent debt on 
a settlement of accounts, available in supi>ort of a 
suit brought after the expiration of the period of 
limitatinn applicable to such debt, it must be clearly 
shown to have amounted to a new valid contract to 
pay the balance, which extinguished the original 
cause of action. Hibada Kabibasappau n. Gadigi 
Muddappa . . . .6 Mad., 197 

See Ramkbisto Paitl CnowDHBY «. IIttrry Dabs 
Koondoo . Marsh., 219 : 1 Hay, 569 

0, ' Account settled and balance 

struck, — Feuj contract, — Where an emlorsement 
on a bond showed that an account wiis mode up, 
a l»a1ance struck, and tliat it was agreed to Ixi paid 
at a future day with interest, — Held, in a suit for 
the amount os duo on an acknowledgment made on 
the bond, tliat it was not an acknowledgment, but a 
contract by which time was given for ])ayment, and 
limitation ran from the date siiecificd for payment. 
Bissumbhub Sni v , Bukto Bbdabul Hosbkin 

[17 W. B., 406 

10. ■■■■ Adjustment of accounts , — 

Demand . — In order that an unsigned adjustment and 
settlement of accounts may oj»erate to give a fresh 
starting-point from which limitation commences to 
run, there must be cross-demands, tin striking of 
the balance between which constituUjs a new consi- 
deration for the promise on the part of the person 
against whom tlie balance is found to jiay the bal- 
ance so settled. Mulchand Qulabchand v. Girdhar 
Idadhar, 8 Bom., A. 6, followed. Hargopal 
pRBMBUKnDAS V, Abdul Khak Haji Muiiammai) 

[9 Bom., 429 

In the case there followed it was held that where 
there had been a running account between the plaintiff 
and the defendant consisting of advances made by the 
former, and part-jMiyments by the latter, the plaintiff 
was entitled to recover only in respetd. of advances 
made by him within three years preceding the in- 
stitution of his suit, but he had a right to appropriate 
any paTments made w'ithin that time to the reduc- 
tion 01 the general balance, even though the re- 
covery of such balance was barred by time. Mul- 
CHAVO Gulabchakd V. Gibdiiab Madhav 

[8 Bom., A. C., 6 

11. — — Account stated. — Signed 

haUsnee of account. — Acknowledgment . — A sum of 
money was deposited with the defendant’s firm in 
1857. Three years afterwards Interest was paid by 
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the firm, which was debited in the lodger to the 
creditor against a credit of a like amount. In 1875 
a balance was struck, and carried to another account 
signed by ilio defoudaiit, and acknowledging the 
same to bo “duo for balance of old account.” In 
1878 the account was again l)alanced, and the balance 
again transferred to a fresh account similarly signed. 
Held that the transaction did not amount to an 
account statotl within the meaning of article 62, 
schedule 11 of Act IX of 1871, or article 64 of 
schedule II of Act XV of 1877, and was no more 
than a mere acknowUnlgmcnt, which, as the suit 
luwl then long boon barred by limitation, was of no 
avail. An account stated, in the true sense of the 
term, and in the sense employed in the above-men- 
tioned flections of the Limitation Acts of 1871 and 
1877, is where several items of claim arc brought 
into account on either side, and being set against ono 
another, a balance is struck, and the cousiduration 
for the payment of the Isvlanco is the discharge on 
each side, each party resiguliig his own rights on the 
sums he can claim, in considemtioii of a similar 
abandonment on the other side, and of an agreement 
to pay, and to receive in discharge, the balance found 
duo. Nauanibai V . Nathu Biiau 

[I. L. B., 7 Bom., 414 

12. ' - Khala, Suit on a.-^Limit» 

ation. — Acknowledgment. — Construction. — A kbata 
consisting of ono item only on the debit side, and 
bearing the mark of the debtor, held to be a mere 
acknowledgment, and not an account stated. Tri- 
BUOVAN GANOABAAI V , AMINA 

[I. L. B., 9 Bom., 510 

13. ' -- Suit for money on account 

stated. — On the 9tli October 1875, the book contain- 
ing the accounts between the piaiiitifT and the de- 
fendant, kept by the ])laintiff, was examined by the 
parti<!B, an(i a balance was struck in the plaintiff’s 
favour whicli was orally approved and admitted by 
the defemhuit. On the 2nd April 1877 the plaintiff 
8u<!d the defendant for the amount of this bulunce 
“on the basis of the urcoui.t-hook.” Held that the 
suit was in effect ono on accounts stated fulling within 
article 02, schedule 11 of A<‘t IX of 1871, and could 
he brought within three years from the 9th October 
1875 for the total balance stnick, and being so 
brought was within time. Nano It ah v. Uah 
Pbasad . I. L. B., 2 All., 641 

14. Suit for moneif due on 
accounts stated. — “ Tiile^* acquired under Act IX of 
1871. — Suit for money lent. — The plaintiff sued the 
defen<lant for money due uiK>n accounts stated be- 
tween them in December 1874 when Act IX of 1871 
was in force. Such micoimts were not signed by tlie 
defendant. The suit was instituted after Act XV of 
1877, which re[Kialed Act IX of 1871, had come into 
force. Held that the plaiutiirs right to sue upon 
such aewunts within throe years from the date the 
same were stated was not a “ title ” acquired under 
Act IX of 1871, within the meaning of section 2 of 
Act XV of 1877, which, under the provisions of that 
section, was not affected by the ref>cal of Act IX of 
1871, and the suit was not governed by the provisions 
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of Act IX of 1871, but by those of Act XV of 1877, 
and that, therefore, the accounts not being signed by 
the defendant, the plaintiff could not claim the 
bmeilt of article 64 of schedule 11 of the latter Act, 
but must be regarded as suing merely for money lent. 
Thaeubyal 0. Shbo Sib0h Bai 

[L L. R., 2 Aa, 872 

16. -■■■—. Sti^iement of account aa- 

aigned. — Cause of action , — The plaintiffs claimed 
on a statement of account in writing dated the 18th 
October 1877: this statement of account was not 
skpiod by the defendant. The date of the institution 
of the suit was the 30th September 1880. A Divi- 
sion Bench of the High Court held on the appeal, on 
the case coming up before them on the 18th October 
1877, that the suit was not based upon any express 
contract made between the parties; and that the 
transaction which took place on that date did not 
constitute an implied contract, and that, therefore, 
those contentions were not o|>en to the plaintiffs, but 
the Court referred the question whether the plain- 
tiffs* claim, BO far as it was based on the statement of 
account on the 18th October 1877, fell within article 
G4 of schedule 11 of Act XV of 1877. Meld, by 
Mittbb, Peinskp, a «d McDonell, JJ. — That the 
question referred was a matter of limitation arising 
in the case which had not been decided in the order 
of reference, and witho\it such a decision the case 
could not be disposed of, and as to that i)oint, that 
the statement of ac'count not being signed by the de- 
fendant, did not fall within the terms of article 64 
of schedule 11 of Act XV of 1877. Meld, by 
Gabth, C. J,t and Tottenham, J , — That the Division 
Bench having held that the transaction afforded no 
basis for a suit liad disposed of the case, and the 
question referred was therefore immaterial. Dukhi 
Sabit V. Mahomed Bikuu 

[I. L. 10 Calo., 284 : 13 C. L. 446 

16. — — Aooovni stated, — Agrees 

ment to poy debt hg instalments, Suit for whole 
amount due. — A. being the holder of a decree against 
JB„ B., on the 7th July 1876, entered into a kistibandi 
and filed it in Court, setting out that ho would pay 
off the debt due under the decree by certain instal- 
ments, and tliat, in default of payment of one instal- 
ment, the whole amount of the debt might be re- 
covered by taking out execution of the decree. By 
the kistbandi certain immoveable property was 
pledged to secure the debt, but the kistbandi was not 
registered. B. failed to pay the first instalment, 
which fell duo on the 14th August 1876 ; and A., on 
the 19th Juno 1878, applied for execution of his 
decree, but the application was refused, and A, refer- 
red to a regular suit. In a suit brought by A. on 
the 29th January 1879 against B, for the whole 
debt due under the decroe,—BsW that, inasmuch as 
no api>eal hod been preferred against the order dis- 
allowing execution. A, was bound by that decision; 
but that the suit might be taken to be one for an ac- 
count stated in writing with an agreement for pay- 
ment at a certain stated period of time as regards tho 
instalments due, which were not barred by limitation; 
the suit as regards tho instalments which had not fallen 
due being promaturu, and those previous to the 29th 


LIMITATION ACT, 1877, art.64— 

January 1876 being barred by article 64 of tho 
Limitation Act. Bhbehak Dobey v. Bajboop 
Koobb . . . L L. B., 8 Calc., 912 

17, I Qn adjustment of ac- 

count between landlord and tenant on default in pay- 
ment of rent.-^Beng, Act VIII of 1869, ^Where, 
in consequence of default in the payment of rent, an 
adjustment of accounts was entered into between 
landlord and tenant, and a balance found to be due 
from the tenant,*— 'jETs^d that an action to recover 
such balance with interest was not a suit for arrears 
of rent under Bengal Act VIII of 1869; but a suit for 
the recovery of money on account governed by the 
provisions of the Limitation Law, schedule II, article 
62. Doles Chanb v, Goob Dyal Singh 

[24 W. B., 218 

18, ■ Suit on account stated by 

guardian as agent of minor. — A suit on an account 
stated against a minor cannot succeed unless it 
be shown that the act of the guardian acting as 
agent in the matter of the settlement of account is 
beneficial to the interests of the minor. Azuddin 
Hobsein 9 , Lloyd . . 13 C. L. B,, 112 

art. 66 (1871, art. 63). 

See Abt. 95 (1871, abt. 95), 

[12 Bom., 238 
See Abt. 116 , I. L. B., 3 AIL, 712 

Surety on bond undertaking 

to pay “ eventually,** — A. verbally became surety 
upon a bond executed by B, for repayment, in May 
1872, to the plaintiff, of certain advances, promising, 
if B. does not pay eventually (shesh projunto) I will.*' 
Default was made, and in April 1878 the plaintiff 
filed a suit against both B. and A„ the suit being 
clearly barred as against the latter. Meld that the 
words “ shesh projunto ** could not be taken as limit- 
ed to the time specified in the bond, and that the 
lower Court, in order to determine whether the suit 
was barred against A,, must find upon the evidence 
when a demand was made upon him for payment, and 
then apply article 66 of Act XV of 1877, schedule 11. 
Bibhumbeb Dby Foddab V. Hhngbheshvb Moo- 
EBBJKB . . . 4 C.L. B., 34 

art. 06 (1871, art 06). 

See Abt. 116 . I. L. B., 3 AU., 276 

1. Claim not based on single 

bond, — The limitation provided in article 66 of 
Act XV of 1877 is not applicable to a suit in which 
the claim is not based on a single bond, i,e,, a bond or 
written engagement for the payment of money, with- 
out a penalty. Lachkan Singh v. Kbsbi 

[L L. B., 4 AIL, 3 

2. Bond.'^Interest payahle 
monthly. — Payment at a specified date, — limit- 
ation Act, 1871, art. 75 , — The d^endant executed a 
bond, which provided that interest should be payable 
monthly, and that the principal should become due 
within six months from tne date of execution ; the bond 
contained a clause to the effect that if the interest 
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should not bo paid according to tho terms of the 
bond, or if tho creditor should feel any doubts as to 
his being able to realise the principal, he should not 
be bound to wait until the expiry of tho six months 
in order to bring his suit, but should be at liberty to 
realise the principal and interest in any manner he 
might choose, — Seld that a suit on the bond brought 
within three years from the date of the day spocihed 
therein for payment, was not barred by limitation, as 
the case fell under article 65 of schedule II of Act 
IX of 1871, and not under article 76 of schedule II 
of that Act. Nabain Babu v. Goubi Pbbbhad 
Bias . . . . L Ii. B., 6 Calo., 21 

art. 67 (1871, art. 66). 

See Abt. 75 . 1. L. R., 2 AU., 322 

See Dkkkan Aobioultubists* Relief 
Act, 1879, s. 72. 

[I. Ii. B., 9 Bom., 461 

art. 68 (1871, art. 67). 

See Abt. 76 . I. B., 2 All., 822 

art 69 (1871, art. 68). 

Bill of exchange. — Dishonour 

of hill. — Suit against acceptor. — Af., on the 12th 
October 1855, drew a bill of exchange, payable three 
months after date, in favour of B.^ which was accepted 
by J. Before the bill became due B. endorsed it to P., 
who again cnd<u‘8cd it for full value to Af. P. <{* Co., of 
which iirm M. L. was a partner, Af. 2). Co. dis- 
counttni the bill with (?., who presented it at maturity 
to J.f who dishonoured it. O. thereupon sued M. L., 
and recovered a dticree, which Af. L. satisfied. Af. L. 
thereupon brought tln^ j)reHent suit, on the 18th Feb- 
ruary 1865, against J. as the acceptor of the bill for the 
amount he paid under Gh.*8 decree. Held (confirming 
the decision of Nobman, J.) that the suit was barred 
by limitation, the plaintiff’s cause of action having 
accrued when the bill Injcame payable and the ac- 
ceptor refused to pay. MoDENDBO Lall Bose ». 
Jadub Kissen Sinou . . 14 W. R., O. C., 5 

S. C. in the Court below . Bourke, O. O., 167 

art. 72 (1871, art. 71). 

Promissory note ** after six 

months when demand was made." — Necessity of de- 
mand. — Where a promissory note was nnwle payable 
“ after six months, whenever the jjayce should demand 
the same,” with interest, it was held that the law of 
limitation began to run upon tho expiration of six 
months from the date of the note. Jeaunissa Lai>LI 
Begam Sahbb V. Maxieji Khabsetji 

[7 Bom., O. O., 80 

See MADnAVBHAi Shivbhan «. Fattesino Nitma- 
BHAi ..... 10 Bom., 4B7 

art. 78 a871, art. 72). 

See 8. 2 • 1. Xi. B., 2 Had., 118 

See Abt. 120 . I. Ii. R., 6 Atad., 290 

1. — Promissory note -payable 

on Under Act XIV of 1858, the j>eriod 


LIMITATION ACT, 1877, art 73--conUnued. 

of limitation on a promissory noto payable on demand 
commenced to run from tho date of the note and not 
from tho date of demand. Vinayab Govind v. 
Babaji . . . . L L. B., 4 Bom., 230 

Hempanmal V. Uanvhak . • 2 Mad., 472 

Tabaohand Ghosh v. Abdttl Ali 

[8 B. L. B., 24: 16 W, B., O, O., 1 

S. C. in Court below. Abdul Ali o. Tabaohakd 
Ghosh . • . . 6 B. L. B., 292 

Tlic Act of 1871, however, altered the time from 
which tho cause of action arose in such a case to the 
date when the demand was made; but under the 
present Act the law was again altered and now re- 
mains as it was hold to ho under the Act of 1859. 

2. — — - Promissory note payable 

on demand. — Cause of action, — The defendant gave 
the plaintiff a promissory note on tho 5th August 
1869, )>ayablo on demand with interest at 5 per cent, 
per annum. No sum either in rospi^ct of principal or 
interest was paid on the note, and payment was 
demanded for the first time in November 1876. Act 
XIV of 1869 contained no provision as to the date of 
tho accrual of the cause of action in a suit on a pro- 
missory note payable on demand, but Act IX of 1871, 
which repealed Act XIV of 1869, and which ap])lied 
to suits brought after the 1st April 1873, provided 
that the cause Of action in such a suit shall taken 
to arise on the date of the demand. In a suit 
brought on the note after the demand, — Held that tho 
cause of action arose at the date of tho note, and as 
a suit on it would have been barred under Act XIV 
of 1859 if brought bcjfore tho Ist April 1873, the 
subsecpient repeal of that Act would not revive the 
plaintiirs right to sue. Nocoob Chundeb Bobh v. 
Kally Coomak Ghosh . I. L. R., 1 Calo., 828 

See Venkata Chblla Mudali v. Sasha ohkbby 
llAU ..... 7 Mad., 283 

And Molakatalla Naoanna «. Pedda Nabappa 

[7 MadL, 288 

3 Act XIV of 1R59.---- Act IX 

of 1871. — Promissory note payable on demand . — On 
the 12th December 1 S64 the plaintiff sold seven bars 
of gold to tlx' defendants, and deposited with them the 
value thereof, to run at interest, and payable on 
demand. The defendants entered the amount in 
their own books, and furnisbe<l tho plaintiff with a 
pass-book, which contained this entry : " Tlio ac- 

count of the amount deposibsd by B. (the plaintiff) 
with V. (the defendants) of the city of Poona. Tho 
details of it are os follows : Wc have debited tho 
amount to ourselves, and will return it whenever 
yon demand it. Sliako 1786 (A.I). 1864).** The de- 
fendants adjusted the account in tho plaititiff*s pass- 
book in|JuIy 1865 in those words : ** Balance this day, 
the Ist Jyest vadya, Shake 1787, Rl, 169-2-0. Inter- 
est on this sum will run from 1st Jyest vadya, Shake 
1787 (A.D. 1865).*’ This entry was signed by the 
defendauts. The plaintiff drew several times against 
this account within the first year, sometimes taking 
cash and sometimes gold. On the plaintiff*8 demand- 
ing the money in April 1877, the defendants refused 
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to pay it. Tho plaintiff, therefore, filed a suit against 
them on the 26tli June 1877. The defendants pleaded 
limitation. Seld that, regarding the entry made by 
the defendants in the plaintiff*s hook as a promissory 
note, the suit was baiTed by tho law of limitation. 
VlKATAK OOTIND ». BABAJI 

[L li. 4 Bom., 280 

Tliese arc cases whore the suit was, when Act IX 
of 1871 came into force, already barred under Act 
XIV of 18B9. But in a Madras case the principle 
was held to be the same where the suit was not barred 
under that Act at tho time Act IX of 1871 came 
into force. 

4. ■ " Suit on promiigory note 

executed while Act XIV of 1859 wae in force but 
not barred under that Act, Cause of action.— In a 
suit brought after the Ist April 1873 on a promis- 
sory note for a sum payable on demand, executed 
while tho old Limitation Act (XIV of 1859) was in 
force, but not barred under that Act at tho time tho 
now Limitation Act (IX of 1871) came into force, the 
period of limitation ought to lie computed from tho 
date of tho note and not from that of the demand. 
Tho new Act merely alters tho point of time, as to 
notes executed after its enactment, from which the 
period is to lie reckoned, and does not make a demand 
a mode of extending the period of limitation. CuiN- 
NA8AMI iTBNOAtt alias STEBBNIVAflSA IlAOHAVA 

CuABTAB V. Qofalaohabbt . . |7 Mad., 392 

6 . Promissory note, — Nova- 

<io».— ‘The holder of a promissory note, payable on 
demand, dated 14th April 1870, demanded {layment 
on 8th December 1872. Tho maker then paid inter- 
est in advance up to Ist April 1873, u|)on the condi- 
tion tliat the holder should make no demand until 
that date, ffeld iliat this transaction amounted to 
the substitution of a new contract for that contained 
in the promissoi^ note ; that the period of limitation 
must bo reckoned from Ist April 1873; and that, 
consequently, a suit to recover the balance due on the 
note, institu^l on 27th March 1876, was not barred. 
Bata Hiba v. Janabbait Kahaohandba 

[1. L, R., 1 Bom., 603 

The question was raised under tho Act of 1871, 
whether tho bringing of an action to recover the 
amount duo on tho note could bo regarded as a 
sufficient demand, but was undecided. 

See Madkaybbai Shiybhai v. Fattebing Nathtt- 
10 Bom., 487 

0 , . ' ' Promissory note payable 

on demand,~--Cause of aetion.~-T\kc suit was brought 
on an instrument in the nature of a promissory note 
payable on demand. The note was executed on 20th 
November 1871 and tho suit was filed on the 17th 
November 1875. Held that the suit not having 
been brought until after the date at which section 4 
of Act IX of 1871 and its appendix, schedule II, came 
into operation, the question whether the suit was 
barred or not by tho law of limitation must be deter- 
mined by sehcHlule II of that enactment, which 
gives three years from date of demand. Held, also, 
t^t tho suit was not barred, there being no sugges- 
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tion of any demand having been made before the 
suit was instituted. Madhatan v . Achyda 

[I. I.. B., 1 Mad., 301 

art 74 a871, art 74). 

Under Act XIV of 1 859, the decisions seem to have 
been in accordance with this article. 

See Munna JnuNNA Koonwab v , Laljbb Dot 

[1 W. B., 121 

Ultab Ali Kuak V. Ram Lall 

[Agra, P. B., 83 ; Ed. 1874, 63 

art 76 (1871, art. 76). 

See Abt. 66 (1871, abt. 65). 

[I. li. B., 6 Calo., 21 

/See Abt. 179 (1871, art. 167)— Obdbb pob 

PAYMENT AT 8PECIPIED TIMK. 

[I. li. B., 2 Bom., 356 
I. li. B., 4 AIL, 83 
See Bond . . I. L. R., 4 Bom., 96 

[I. li. B., 3 Mad., 61 

1* ^ Promissory note payable by 

instalments. — A promissory note, dated 2nd April 
1868, stipulated that the principal amount with in- 
tenist wjvs to Ihj repaid by half-yearly instalments of 
H150 each, and that, in tho event of any one of these 
instalments not being punctually paid, the whole 
amount was to lx‘coinc payable at once. Default 
was matlc in imymeiit of the first instalment, which 
fell due on 2ud Octolwr 1868. In an action brought 
on 19th October 1871 for the recovery of the whole 
niuouiit,-— Held that the right to bring the suit under 
Act XIV of 1859, section 1, clause 10, accrued to 
the plaintiff on 2nd Octolxir 1868, and that, liaving 
omitted to bring it for more than three years, he was 
too late in instituting it on the 19th October 1871. 
Held, also, that thg plaintiffs right to the immediate 
payment of the whole amount was not, under the note, 
subject to l)c defeated by any subsequent i)ayment, and 
that no such subsequent payment (assuming it to have 
been made) could, in the absence of any fresh agree- 
ment, suiwrsedc or suspend such right. The pro|) 08 i. 
tion laid down in Ramkrishna Mahadev v. Bauaji 
Santaji, 5 Bom., A. C., 55, —that, “although tlie in- 
stalments were not paid by the ilefendanU at the times 
fixed for payment, yet the defendants having paid the 
money on account of them, and the plaintiff having 
accepted it, tho jjayments must be considered, as re- 
gords both parties, as if matle at the times fixed ; and 
the plaintiff cannot take advantage of the stipulation 
that the sum should become due on failure to pay any 
instalment, or the defendants rely upon it as making 
the whole debt due, and fixing the period from which 
the time of liinitaUon ran,*’— overraled, as there was 
nothing in Act XIV of 1859 to give any such effect to 
an acceptance of part-payment after the whole debt 
hM become due. Gumna Dambhbshbt v . Bhiku 

• . . I.l-.B.lBom,126 

S" XoM, payable by itulal- 

ments , — In a suit for recovery of a certain sum of 
money, the present defendant intervened by a peti- 
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tion agreeing to pay the whole amount due on the 
bond if the first instalment was not paid by the 
debtor on the 16th of Dccomhcr 1863. In this suit, 
brought on the 11th of April 1867, for recovery of 
tlic whole amount, — Held that, under clause 10, sec- 
tion 1, Act XIV of 1859, the claim was barred. Gaub 
Habi Das v. Madav Mouak Dirwas 

[3 B. L. H., A. C., 16 : 11 W. E., 830 

3. ■ Promissory note payable by 
instalments, — Non-payment of instalment. — Payment 
of subsequent instalments. — In August 1856 G. H. 
W.t JB, and J. W. (the two latU^r being sureties, 
and having been treated as such by the plaintiff), 
jointly and severally executed a promissory note to 
M, T. B,t payable by instalments, which were ir- 
regularly paid till January 1860, when they ceased; 
the instalment payable on Deccmlwr 10th, 1857, not 
having been paid till January 6th, 1858, Af. T. H. 
instituted an action against h. B. for the balance 
then duo, for which a decree was given. On B. B.*s 
moving for a now trial the Judges differed on the 
questions of limitation and laches of the ])laintiff, and 
the case was referred for the opinion of the High 
Court, which was in favour of the defendant on the 
|X)int of limitation. Held that a cause of action at 
once arises on, and limitation runs from, the non-pay- 
ment of an instalment ; and that acceptance of subse- 
quent instalments on a note so payable is not a waiver 
of the limitation which has so (Commenced to run 
against a surety. liBBEB v. Halfoub 

[Bourke, O. C., 120 

Nabayanapfa V. Buaseab Paumata 

[7 Bom., A. C., 126 

Ram Kbisuna MAUAnBV t>. Hataji Santaji 

[6 Bom., A. C., 86 

Hut see Qumna Dahbersurt r. Riitki; Habiba 

[I. L. R., 1 Bom., 126 

4. Bond payable by instal- 

ments. — stipulation to recover by execution . — Cause 
of action. — Where a certain amount of money was 
recoverable under an instilment bond by the sale of 
the property hypothecated in it, and it was one of 
the stipulations of the bond that the whole amount 
might be recovered by execution of decree, on default 
of payment occurring at any one of the stipulated 
periods for the payment of an instalment, — Held 
that, as a separate suit could not be brought for the 
whole amount on the occasion of any di^fault which 
occurred before the termination of the last kist, the 
w'hole amount could not, for the purposes of the law 
of limitation, be held to be due on the occasion of 
any such default. JuGGUT Mohineb Dossek v. 
Mokohub Koobwab 26 W. B., 278 

6. ^ Act, 1871, art, 75,-^Bond 

payable by instalments . — Waiver of default . — Cause 

taction. — A suit was brought upon an instalment 
bond conditioned upon default in payment of any one 
or more instalments that the whole sum should Ijc 
exigible. Default was made in payment of several 
instalments, but sub8e<|ueiit}y payments were made 
and accepted by the plaintiff on account of the unpaid 
instalments. This suit was instituted more than 
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three years after the first default in j)aymont of an in- 
stalment, but within three years from the time when 
the last payment of an instalment had been made. 
The defendant pleaded limitation. Held that limit- 
ation ran from the date on which the first default 
was made in payment of an instalment in respect 
of which default the Ixinefit of the provision in the 
76th clause of second schedule of Act IX of 1871 was 
not waivwl. U NCOVEN ANTED SeBTIOE BANK C, 
KUETTEBMOnUN GUOSE . . 6 N. W,, 88 

6. Bond payable by instaU 

ments. — Waiver of default. — A l)ond dated the 23rd 
August 1870, stipulated payment of 1189 for prin- 
cii)al and 119-12-0 for interest, making in all H48-12, 
by monthly instalments of Hl-8-0, with the condi- 
tions, first, that in default of paymeut of a monthly 
instalment interest should l)ej)aid at ll jior cent, per 
mensem till the whole amount was jmid, and second, 
that in default of payment of any two of the month- 
ly instalments, the whole of the jminciiMil should 
become payable at once, exclusive of itiierost, from 
the date of the bond. Two instalments lH.‘ing overdue 
on the 24th Oct<)hcr 1870, the w'hole ]>rincipal became 
payable at once. In an action brought by the obligee 
on the 4th .Tune 1874 for the recovery of the money, 
— Held that the claim was wholly barred, as the first 
condition amounte<l only to a proviso that the obligee 
might exercise a right of waiver and acc^ept payment 
by instalments inskad of suing for the whole, and 
there was nothing to show that ho hiul cxercistMl such 
right of waiver. Navalmal Gameuibmal v. Duon- 
DiuA BIN Buagvantbam . • 11 Bom., 156 

7, Bond payable by instah 

ments. — Waiver. — On the 24th May 3866 H. gave 
A. a Iwmd i>ayable by instalmcmts which prr>vidod 
that, if (lefault w(‘re made in th(» payment of one 
instalment, the whole should be due. The first de- 
fault w'as mjMle on tlie 28th June 1866. No pay- 
ment was made aft(‘r Act IX of 1871, schedule II, 
No. 75, came into force. Held, in a suit ujsm such 
l)ond, that limitation began to run when the first de- 
fault w'as made, and no waiver before Act IX of 
1871 came into force could affect it. Ahmad Alt 
V. Hafiza Hidi . . . I. L. B., 3 All., 614 

See Radua Pbasad Singh v. Bhagwan Rai 

[I. L. B., 6 All., 289 

8, Waiver. — Proof. — Absten* 

tion from suH.—JAcra abstinence from suit is not 
sufficient to prove waiver of a right to enforce a con- 
dition whereby, n]M)n default of j»iyment of an in- 
stalment, the whole debt heertmes due. Skthu v. 

Nayana . . I. L. R., 7 Mad., 677 

9. Debt payable by instal- 

ments . — Waiver. — Proof. — Where a bond for the 
payment of money by instalments contains a condi- 
tion that the whole sum then remaining due shall 
become payable on failure to pay any one instalment, 
the creditor, who seeks to recover instalments which 
in due (xmrse would have been duo subsequently to 
the date on which the recovery of the debt in full 
has become barred, must prove a waiver of his right 
to enforce the condition. Waiver is not to be 
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inforrod from mere abstinence to enforce the condi- 
tion. Gopala V. Pabahxa 

[I. L. B., 7 MacU 688 

10, ■■-■-I—. Bond, — Waiver, — Cauee 

of action. — The more acceptance of instalments after 
default, by the obligee of a bond payable by instal- 
ments, which provides that, in case of failure to pay 
one or more instalments, the whole amount of the 
bond due shall become payable, does not constitute a 
“ waiver,” within the meaning of article 76, schedule 
11 of Act IX of 1871, of the obligee*s right to en- 
force such provision. In the case of such a bond the 
cause of action arises on the first default, and limit- 
ation runs from the date of such default. Muiivobd 
t). Pbal . . . . L L. B., 2 All., 867 

11, Contract to pay hy inataU 

mente, — Default in paying an inatalment of a debt 
payable hy inetalmente. — When a debt is made pay- 
able by instalments, with a proviso that, on default 
of payment of any one instalment the whole debt, or 
so much of it as may then remain unpaid, shall be- 
come due, limitation runs, under Act IX of 1871, or 
Act XV of 1877, from the time of the first default. 
A subsequent acccptai. e of tlie instalment in arrear 
operates as a waiver, and suspends the operation of 
the law of limitation; but merely allowing the de- 
fault to pivHS unnotic(^ does not. In tuk mattbu 
OF Chbni Bash ISaua u, Kauum Mundul 

[L L. B„6Calc., 97 

12, - Decree payable by inetaU 

mente . — Default . — Wai ver . — Betoppel . — Applica^ 
iionfor execution ae provided for in caee of default. 
— Application to recover inetalmenie. — A decree for 
the payment of money directed that an amount less 
than tuo amount sued for should l>e paid by instal- 
ments, and that if default were made in payment of 
one instalment, the amount sued for should lx; pay- 
able. Default having been made, the decree-holder, 
on the 7th May 1877, applied for execution of the 
decree for the larger amount. It appeared that at 
this time, although the instalments had not been 
pwd regularly, the decree-holder had received in full 
all the instalments which had fallen duo excepting 
the instalment falling due in the previous September, 
that is, September 1876, of which he had received 
only a iiart. The application of tho 7th May 1877 
was struck off tho fllo. The decree-holder subse- 
quently accepted tho remaining instalments, which 
were paid on duo dates. On the 28th August 1878 
the decree-holder applied for payment of an instal- 
ment which had been paid into Court. On tho 8th 
September 1881 tho decree-holder applied for execu- 
tion of the decree for the larger amount payable 
thereunder in case of default, with reference to the 
default in respect of the instalment for September 
1876. The Court refused to allow execution to issue 
for such amount, but allowed it to issue for the bal- 
ance of the instalment for September 1876. Per 
Olofibiu, J.-— That the acceptance by the decree- 
holder of the instalments falling due after September 
1876, notwithstanding default had been made in re- 
spect of the instalment for September 1876, amounted 
to a waiver of his right to execute the decree for the 
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larger amount payable thereunder in case of default, 
and by such waiver he w'as estopped from recovering 
such larger amount in execution of the decree. 
Mumford v. Peal, I, L. JK., 2 AIL, 867, and Oyan 
Chund V. Jawahur, 2 JV. W., 83, referred to. 
Radha Pba8A3> Singh v, Bhagwan Kai 

[L L. B., 6 AIL, 289 

13. — Construction of decree . — 

Decree payable by inatalmenU.^ Execution of decree. 
— A. consent-decree for R350 directed payment of 
the money by fourteen half-yearly instalments of 
B.25 each, in Choyt and Assin of each year, the 
first instalment to be paid in the month of Cheyt 
1283 (March- April 1877). The decree contained 
a provision that on default of payment of any one in- 
stalment, the execution creditor should have the 
option of executing the decree for the whole amount 
remaining unpaid. Default was made in payment of 
tho first instalment, but the judgment-debtor paid up 
(not on due date) the instalment which fell due up to 
and including Assin 1285 (October-November 1878), 
when he stopjwd making any payments. On the 26 th 
of November 1881 the decree-holder appliixi for exe- 
cution in rcBp<;ct of tvll sums then remaining unpaid 
under the decree. The District Judge allowed exe- 
cution to issue for all sums which had fallen due 
within three yc^ars previously to the date of the appli- 
cation for execution, but refused to allow execution 
to issue in resjK^ct of the instalments not then due. 
Held that the execution-creditor must be considered 
to have waived his right to ext*cute the decree for tho 
whole amount, but was entitled under the decree to 
realise any instalments which were still due. Nil- 
MADUUB Chuckbbuutty V. Kamboboy Ouobb 

[]I. Xi. B., 9 Calc., 867 

14. Verbal contract. — DeM 

payable hy inttalmenta.^A. entered into a verbal 
agreement with B. to pay a d<;bt due in monthly in- 
stolmcnts, B. reserving to himself tho right to claim 
payment of the whole sum due on default of three 
successive instalments. A. failed to pay any instal- 
ment. Four years after the first instalment was due 
B. sued A. to recover tho sum due on tho various 
instalments not barred by limitation. Held that B, 
was not bound to sue for the w'hole amount due 
directly on A.*t( failure to pay the three successive 
instalments. Semble, — Article 75, schedule II of Act 
XV of 1877, does not apply according to its strict terms 
to a suit brought upon a verbal contract. Koylash 
CuuNDBB Dabs v. Boykoonto Nath Chitndba 

[L L. B., 8 Calc., 619 : 2 C. L. B., 167 

15. Cause of action. — Bond. 

— Payment hy instalments. — Liability for whole 
amount on failure of payment of instalment. — On 
the 20th August 1879 the defendant, 4)eing indebted 
to the plaintifF, gave his bond for 118,000. The l)ond 
provided for the payment of monthly instalments of 
H80 each, the first of such instalments to become 
due on the 4th September 1879. The boml also 
contained the following clause : “ If the said Arthur 
Bowles shall — in default of payment of any one of 
such instalments, or in the event of default being 
made by him in payment of the premium money 
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when and as the same shall bccom^due in respect of 
the said policy, if so required by the said Hamautram 
Sadhnram Pity, his executors, administrators or 
assigns — pay the whole amount which may then 
be due under and by virtue of these presents without 
deduction, then the above written bond or obligation 
gliall be of no effect ; otherwise the same shall be and 
remain in full force and virtue.” The defendant 
paid three of the said monthly instalments, the last 
of which was i)aid on the 2nd December 1879, being 
that which had fallen due on the 4th November 1879. 
No further instalments were paid, but no demand for 
payment of the entire sum sccur^ by the bond was 
m^c by the plaintiff until the 30th January 1884. 
The plaintiff filed this suit on the 28th April 1884. 
The defendant contended that the plaintiff’s cause of 
action arose on the 4th Decemlier 1879 when he (the 
defendant) failed to pay the instalment then due, and 
pleaded limitation. The plaintiff contended that under 
the bond the cause of action did not arise until the 
date of his demand, «?«., on the 30th January 1884. 
Held that the suit was not barred. The language of 
the bond showed that it was the intention of the 
parties tliat in case of default being made in payment 
of one instalment, the whole amount should become 
due only if a demand for such amount were made. 
The cause of action did not arise against the defend- 
ant until the date of demand, viz., the 30th January 
1884. Hanmantbam Sadhubam v. Bowlbs 

[L L. R., 8 Bom., 561' 

16, Bond payable by instaU 

ments . — Cause of action. — Limitation Act, 1877, arts. 
67, 68, and 80. — B. and S. executed a Ixmd, dated the 
15tb August, 1874, in favour of plaintiff in consider- 
ation of a loan of R15,000, agri»eing to rejmy the 
same within three years from the above date, and co- 
venanting to pay every half-year interest on the 
same, at the rate of 8 jK^r cent, per annum ; and also 
to pay the premia on certain policies of insurance 
made over to plaintiff by way of collateral security. 
In the event of failure in paymemt on due date of 
interest and premia, the* obligors made themsA-lves 
liable to \yay the full amount of the l)ond debt. The 
bond also contained the stipulation that it should be 
optional with the obligee to claim and if necessary to 
sue for the full amount of the lK)nd on the failure of 
any one or more stipulatetl j>aymcnt, or on the full 
expiry of the period of three years. Held that the 
bond was not an instalment bond, and therefore article 
76, schedule 11 of Act XV of 1877, was inapplicable. 
Held, by Stuabt, C.J., that limitation commenced 
after the expiration of the three years allowcnl by the 
bond for payment of the debt. Held, by Spankie, J. 
— Article 80, schedule of Act XV of 1877, ai)plie8 to 
the suit, and limitation would run from the date 
when the bond became due ; that according to the sti- 
pulation in the bond it would become due on failqi^ in 
payment on due date of both the interest and premia, 
and not on failure in payment of either of them 
only. Held, further, that articles 67 and 68, schedule 
II of Act XV of 1877, were not applicable to the 
suit. Ball v. Stowell . L Ij. B., 2 All„ 322 

art. 80 0871, art. 80). 

. 1. L, 2 AUo 322 
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— - art. 81 (1871, art 82). 

See Abt. 144 (187l» ABT. 146 )— IktbBBST 

IN IHMOVBABLB PBOPBBTY. 

[I.l.,B.,6Calo„d6d 

— . I Suit by surety of leasee for 

refund of rent paid to wrongful heir of deceased 
lessor. — In a suit by the surety of a lessee for the 
refund of rent paid to the wrongful heir of the de- 
ceased lessor, the cause of action as against the 
wrong- doers dates from the time when they were 
declared by a competent Oourt to have paid to a party 
without title, and the cause of atttion as against the 
lessee dates from the time when the surety was made 
to pay the rent to the rightful heir on default of the 
lessee. Hoy Hubbb Kibuen v. Abmsdh Koonwab 

[W. B., 1864, 57 

art. 82 (1871, art. 83). 

• Suit for contribution. — Cause 

of action . — A surety who hod discharg(!d the amount 
of a bill guaranteed by him and another as co-surety, 
sued his co-surety for contribution. Held that the 
cause of action in the suit being the right to contri- 
bution, that right accrued, not when the bill in ques- 
tion was dishonoured, but when the surety took it up 
and paid it. Constantine v. Dbbw 

[1 N. W., Pt. II, p. 42 : Ed. 1873, 100 

art. 83 (1871, art 84). 

See Abt. 95 • • 12 Boxru, 238 

1, - — — — Contract of indemnity,-^ 

In 1864 a lease of a house was granted to A. for a 
term of ten years. The lease contained a covenant 
to repair. A. died, and B„ his administrator, assigned 
the lease to anotlier, and it uliimutcly beeaino vested 
in the plaintiff. In 1872 the plaintiff assigned, the 
lease to the defendants, ** under and subject to tho 
covenants ” therein contained. The defendants failed 
to repair, and after the term hml exjiired, C., the 
representative of the lessor, sued B. for arrears of 
rent and damages for non re})air, B. defended the 
suit, but C. obtained a decree against him for 116,167-3 
and costs, amounting in all to H8,328-3. His own 
costs amounted to Rl, 491-1. In 1876 B. paid (7. 
the 118,328-6. In 1877 B. sued the ])laintiff for the 
amount which he had been compel led to j>ay C., and 
for the amount of bis own costs. The plaintiff gave 
notice to the defendants to intervene and defend if 
they desired ; but they did mjt reply, and tho plaintiff 
consented to a dcHTce for R6,932-12-ll with costs. 
Thereupon the plaintiff instituted the present suit to 
recover from the defendants the sum recovered from 
him by B., together with his own costs of defence. 
Held tliat the suit was not barred under Act XV of 
1877, schedule II, article 83 — which provides a period 
of three years* limitation for a suit upon any contract 
of indemnity other than those specifically provided 
for, from the time “ when the plaintiff is actually 
damnified ” — as the time when tW pUuntiff was ac- 
tually damnified was when B. recovered against him. 
I’EPIN V. Chundeb Seekitb Mookbbjkb 

[L L. B., 5 Calc., 8U: 0 C. L. B„ 107 


See Abt. 75 
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2, — Contrcust of indemnity . — 

Set-off . — A suit was brought by P. against the Elgin 
Mills Company for recovery of the price of wood sup- 
plied under two contracts, each of which contained a 
clause by which the plaintiif contracted to indemnify 
the defendants for loss arising by reason of failure on 
liis jMirt to supply the wood as contracted for. No 
wood was supplied after the 11th November 1879. 
Tlio suit was brought on the 10th October 1882. 
Defendants claimed a set-ofF as damages for loss in- 
curred by the plaintiff’s failure to supply all the 
wood contracted for, such loss having arisen on the 
26th October 1879 and subsequently. Held that 
the law of limitation applicable to the set-off was 
article 83, schedule II of the Limitation Act; that 
limitation would run from the time when the plain- 
tiff was actually damnified, and should lx; reckoned to 
the date of the institution of the suit, and not to that 
of claiming the set-off, which was after the defend- 
ants’ names were brought on the roccird ; and tlmt the 
set-off was therefore in time. Walker v. Clemente, 
15 Q. B., 1046, referred to. Praoi Lalo. Maxwell 
[1. Ii. B., 7 AIL, 284 

art 84 a871, art 85). 

L Act XIV of 1859, ». 1, cl. 

9.--Beng. Reg. XX of 1812, e. 5.-- Suit for feee 
due to pleader . — A suit brought to recover fees due 
to plaintiff as pleader in three suits w»v8 ludd to be 
barred by limitation as instituted after three years, 
that being the jx'riml of limitation in one case in 
which the defendants had agrtnsd to pay the fees 
according to law', such agroemont being an obligation 
for the jMiytneiit of money within the meaning of 
section 6, Itegulation XX of 1812, and that being 
also the limitation applicable under clause. 9, section 
1, Act XIV of 1860, in the other castis in which there 
was no written engagement to pay the fees. Hash 
Muuun Goswamy V. Issuu Chundeh Mookeujee 

[9 W. B., 113 

2, ■ Suit for pleader* a fees not 

und^r written contract. — A suit for pleader’s fees 
upon a vakalutnamah which is in the form of a mere 
power of attorney, and is not a written contract, 
14 barred by limitation if not brought within three 
years. In the absence of evidence of any express 
agreement as to wdicn the foes are to be paid, the 
implied agreement must be taken to l)c for payment 
at the time when the case is decided. Kasuinatu 
Hoy Chowdhey v. Issue Chukdee Mookeujbe 

[6W.B.,297 

Dwabkanath Moiteo V. Kenny 

[6 W. B., S. C. C. Bef., 1 

Caebuthbrs V. Mbnzibs . . . Cor., 40 

3 ^ Act XIV of 1859, e. 1, cU. 

9 and 10. — Suit by vakeel for feee . — Cause of action. 
— The defendants retained the plaintiff as their 
plcailer in original suit No. 2 of 1863, on the file of 
the Civil Court of Cuddapah, and executed a vakalut- 
namah to him in July 1863, but no special agree- 
ment regarding foes w'os made. The plaintiff con- 
ducted that suit for the defendants as their vakeel 
until decree, which was mode In September 1864. 


LIMITATION ACT, 1877, art.84— oonftuKccl. 

The present suillwas instituted in December 1866. 
Held, reversing the decree of the lower Appellate 
Court, that as there was no special agreement, the 
plaintiff’s right of suit did not arise until he had 
completely discharged his duty in the conduct of the 
suit, which ho had done in 1864. Consequently, 
the present suit, having been brought within throe 
years from that date, was not barred. Huckapat- 
KAM Tuathaouaelu V, Kajamxya . 6 Mad., 265 

4. ** Suit.** — Attorney and 

client.-^ Taxation of hill of coete. — Application by 
attorney for payment or attachment.— -Rule 149, Com. 
Law Rules of Bombay Supreme Court. — An appli- 
cation (under Rule 149 of the Common Law Itiiles of 
the Supreme Court of Bombay) by an attorney that 
his client should show cause why he should not 
pay the balance shown by the Taxing Master’s 
allocatur to be duo in respect of his bill of costs, 
and why, in default of such payment, attachment 
should not issue against the person and property 
of the client, is not a “suit” within the moan- 
ing of the Limitation Act, IX of 1871. Such an 
application as the above is not Imrrod by any law 
of limitation now in force in British India. Abba 
Uaji Ibuhail V. Abba Teara 

[L L. B., 1 Bom., 253 

5. Attorney and client. — Bill 

of costs. — Civil Procedure Code, s. 206. — Compro- 

I mise of suit without knowledge of attorney. — A 
solicitor was retained in July 1871 to execute a 
decree. In November 1871 a prohi])itory order was 
made in the cause, after which the solicitor did 
nothing more in the matter. In June 1872 the 
decree-holder and judgment-debtor settled the mat- 
ters in dispute between them without the knowdedgo 
of the solicitor ; but this compromise was not imnlo 
through, or certifl(*d to, the Court w hich passed the 
decree. In a suit brought in December 1876 by the 
solicitor against ■the decree-holder to recover the 
amount of his bill of costs, — Held that the plain- 
tiff’s claim was not barred by article 85 of schedule 
11 to Act IX of 1871. Hearn v. Bapu Saju 
Naixin . . . • I. L. B., 1 Bom., 505 

6. Suit by vakeel. — Termina- 

tion of suit. — The termination of the suit mentioned 
ill acticle 84 of schedule II of the Limitation Act, 
XV of 1877, means the date when judgment is given. 
Baleeishna Pandueano V. OoviND Saivaji 

[I. L. B., 7 Bom., 578 

7. Solicitor and client. — Ter- 

mination of suit.— Decree. — Taxation of costs.— X 
solicitor for a party to an appeal recciveil a notice 
after the date of the decree that^the costs of tlio 
other side would be taxed on a certain date, and, 
having informed his client, received instructions not 
to apjKjar on taxation. Held that, until the costs 
were taxed and inserted in the decree and the decree 
had issued, the suit had not terminated within the 
meaning of article 84 of schedule II of the Limita- 
tion Act, 1877. NaeaYana Chbtti ». Cuampiok 

[I. L. B., 7 MacL, 1 
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lilMITATION ACT, ISn-coniinued. 
art 86 a871, art 87 ; 1869, b. 8). 

Under section 8 of Act XIV of 1859 it was 
necessary that the persons who had the mutual deal- 
ings mentioned in the section should be ** merchants 
or traders.” The following cases were held not to 
he within the section t— 

Repaying a debt contractor. Pbaht Mohun 
Bobb V, OoBiND Chundeb Adbt . 10 W. B«, 66 

Acting as del credere agent, and as such receiving 
commisHion for effecting sales of cotton for the 
principal and guaranteeing payment by the pur- 
chasers. Okoou Pbusaud Bustooubb o. Fool 
COOHABBB DaBBB 

[10 B. I., E., 16: 16 W. K., P. C., 36: 

14 Moore’s 1. A., 134 

Afhrining the decision of the Court lielow in PnooL 
Koomabbb Bbbbbb V. Oobkuhfebsiiad Boistobbb 

[2 Ind. Jur., N., 8., 50 
8. C. 7 W. R.. 67 

Suit for balance of amtdari account and for com- 
mission and interest. Mkueb Chand Sahoo r. Mou- 
colyuam . . 14 W.E.,O.C.,7 

Suit for balance of accounts between ryots and 
an indigo factory. 1)oylk «. Edoo Gazeu 

[3 W. R., S. C. C. Ref., 13 

Doylb V. Khoosbbal Kuan 

[3 W. R., S. O. C. Ref., 1 

Doylb u. Allum Biswas 

[4 W. B., S. O. O. Ref., 1 

NoBIN CnUBBBB SUAUOO V, SUEOOP Chundkr 
D oss . . . . .6 W. R., 328 

Suit for balance of account fnimed as if in the 
nature of a partiiership demand. McCokkindalk v. 
Yovva 18W. R.,466 

Young v, McOobkinbalb . 19 W, R., 159 

Suit by one co-sharcr against another whore the 
co-sharers collect their rents separately, for recovery 
of surplus collections re4ili8ed by collecting more 
tlrnii his share. Aumko Reza v. Ena yet Hohskin 

[W. R., 1864, 235 

Suit by commission agent against his principal, 
Bissbssub Oib V, Sbbekbisuen Shaha Ciiowuuuy 

[24 W. R., 440 

The following decisions were given under the Act 
of 1859:— 

1. ■ Mutual dealinge, — Balance 

of accounte. — The test of whether dealings arc mutual 
within section 8 of Act XIV of 1859 or not seems to 
Ik* were they such that the balance was sometimes in 
favour of one {larty and somotimtis of the others It 
is not necessary that there should have been such a 
buying or selling by each of the parties, so as to ! 
constitute him a trader within the strict meaning of : 
the term. Ghasskbbah v. Mono hub Doss i 

[2 Ind- Jur., N. S., 241 j 

2, Mutual dealinge. — Mutual 

payment and receipt of money. — Where each party 
paid money to the <Aher, and received from the other 


IiIMITATIORT ACT, 1877, art 

an etpiivalent in bills, they woro held to have had 
mutual dealings. LuOHMBB Nabain «». Chooxuk 
Mbah 14W. R.,184 

3 . Mutual dealinge, — JBaUmee 

of account t Suit for , — In a suit for the balance of an 
account with interest the Court was of opinion that 
the three years* limitation did not apply, but that 
the case was one of mutual dealings l^tween the 
parties, and was governed by section 8, Act XIV of 
1859. Fbbnandbs V, Vabubev Suanboo 

[3 Bom., A. O., 82 

4, Mutual dealinge,'^Co* 

eharere accounting for rente , — The rule that mutual 
accounts, if they contain some item or items within 
twelve years, will not lie barred by limitation, though 
the rest of the items he beyond time, is eonilnod to 
accounts In'tweeu two parties which show a recipro- 
city of dealings ; or, in other words, to transactions 
in which there is a mutual credit founded on a sub- 
sisting debt, or an exjjress or implied ligreeincnt for 
a set-off of mutual debts. Aumbd Rbza v. Ekatbt 


ilOSSBlN 

. W. R., 1864, 236 

5. 

Account between principal 


and agent. — Mutual accounte . — An agreement be- 
tween a ]>rinci])al and bis agent commenecd with 
an admitted balance, and clearly contemplated the 
exisUmce of an account current containing mutual 
items of credit and debit. The agreement con- 
tained a stipulation that on the adjustment of the 
accounts the princii)al should bo hound to |>ay such 
balance us might bo found duo from him. Tho 
ac*coiiut was ke[it accx)rdingly as a continuous account, 
and contained several items which brought down the 
mutual dealings to March 1808. Tho agent sued in 
February 1871 to recover the balance due to him on 
the account. Held tliut tlie case fell within section 8 
of Act XIV of 1869, and was not barnKl by limitation 
even as to the items which were dated more tlian 
tlirce yenrs before the institution of tho suit. Wat- 
8UN V, AuA MeUEBBB 8UBBAZBB 

[Is. R., 1 1. A., 846 

6. Mutual dealinge,— Item 

ehowing continuance of account . — The effect of sec- 
tion 8, Act XIV of 1859, is, tlmt nothing in an account 
of mutual dealings Ixitween inercliants and traders !■ 
to be baiTed, providtsd that there is an item indicating 
the continuance of such dealings proved to have oc- 
curred within the {xiriod of limitation. HibaDA 
Basappa V , Gabiqi Mubbapa . 6 Mad., 142 

7. Mutual dealinge. — Year . — 

Balance of account . — The defendant, in 1805 and 
1806, indented on the pLaintiffM fur large quantities of 
merchandise, which were shipiKid Uj Calcutta from 
time to time by tlie i)lainti£f8* agent in London, who 
drew bills on the defendant for each shipment, for- 
warding such bills and the shipping documents to the 
plaintiffs in Calcutta. Tlic bills were presented to 
the defendant by the plaintiffs and accepted by him. 
In the course of the transactions sovei^ of the ac- 
C4*ptances were disbonimred by tho defendant, and 
the plaintiffs, at his re(|ucst, allowed him to renew 
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ZiIMITATION AOT»1877« art W-^^eonUtmed. 
the billf. Some renewals took place in August and 
September 1866. In Marche May, and July 1866, 
the defendant made purchases from the plaintiffs, 
and the plaintiffs made purchases from the defend- 
Mit. The plaintiffs were in the habit of closing 
their accounts on 80th June in each year. In an 
action for balance of account brought on 24tb Feb- 
ruary 1870, — Held that the parties were merchants 
and traders having mutual dealings under section 8 
of Act XIV of 1869. The year mentioned in section 8 
of Act XIV of 1859 is intended to lie reckoned from 
the time when the balance of accounts is struck. In 
this case that was the 30th June 1867 ; the suit, 
therefore, was not barred. — What would be 

the operation of the section in those cases in which 
the merchant or trader balances his accounts at the 
lapse of a period of loss than one year P Bbikath 
Das V . Pare Pittab 

[6 B. Ia B., 660 : 14 W. O. C., 41 

8 . Mutual accounts. — Suit for 

balance of account. — Article 86, schedule II of Act 
XV of 1877, is intended to apply to cases where an 
account has been going on between two parties, and 
balances have been struck from time to time, showing 
the amount duo fr'^m one of such parties to the 
other ; and the suit to which that article is intended 
to apply is a suit brought by one of those parties 
against the other for the balance found to lx; due 
on tliat account. Laljbb 8ahoo v, Koohoonuk- 
BUK Lall • . . I. li. B., 6 Calo., 447 

a — — Balance of account. — Mu- 

tual dealings. — Plaintiff had an account with a 
banking firm of which the defendant was a mem- 
ber. On the dissolution of this iinu, plaintiff mode up 
his accounts debiting the defendant with a share of 
the amount duo to him from the firm, and afterwards 
he carried on business with the plaintiff separately. 
It did not appear that any settlement had been made 
between the parties from the time of the dissolution of 
the firm down to the filing of the plaint, or that the 
defendant hail assented to a portion of the firm’s debt 
being carried to his separate account. Held that the 
plaintiff could not recover this sum with interest, as 
an item of a mutual, open, and current account, 
where there had been cross-demands between the 
parUes. {See Limitation Act, XV of 1877, schedule II, 
clause 86.) Eoy Dhuwput Sin^ Bauaboob e. 
Lbkbaj Boy . . , 1 C, L. B., 626 

IQ, I ■ — Mutual accounts. — Ad- 

justment. — Admitted item within period of limita- 
tion. — A mutual open and current account, which 
was kept according to the Sumbut year, having been 
adjusted in Assin Sudi 1931 S., corresponding with 
Octeber 25th, 1874, tlie date of the lost adraittoil 
item, a suit was subsequently, on the 6th December 
1877, filed for the balance due upon such adjust- 
ment. Held that, even assuming that on the date of 
adjustment the account ceased to be mutual, open, 
and current, article 85 of schedule II of the Limita- 
tion Act (XV of 1877) was applicable, and that 
accordingly limitation ran from the close of the year 
1931 S., i.e., the 20th April 1876. Gonbsh Lall r. 
Shbo Qolah SiEdH . . 6 C. Xi. 2X1 


LIMITATION ACT, 1877, art.86--€?ojif»W. 

IL - Mutual current accounts. 

— lAmitation Act, 1871, art. 62. — The manager of 

A. , the proprietress of an indigo factory, on the 
20th December 1869, paid into the kothi or bank of 

B. , a hanker, the sum of Hl,200 to the credit of A., 
and from that time onwards sums of money were 
drawn by A.*s manager out of B.*s bank, and applied 
to the purposes of A.* s factory : the balance, though 
generally against A., fluctuated, A*s account being 
usually overdrawn, but there being sometimes a 
balance in her favour, created by payments made on 
her account into B.*s bank. The 2nd of July 1872 
was the last occasion that any balance was due from 
B.Ui A. Payments continnoid to bo made on behalf 
of A. into B.*s bank up to the 12th of June 1873, 
when a sum of Bl, 083-8 was paid into her account; 
but, notwithstanding this payment, the balance of 
account was on that date against her. After the 
12th of Juno 1873, B. continued to make payments 
on behalf of A., and also to render monthly accounts 
in which he charged A. with such payments, and 
also with the principal of, and interest ujmn, the 
balance duo on previously-rendered accounts. This 
continued till the month of January 1874, when B. 
for the last time rendered a monthly account to .dl., 
the last item in which was a payment made on the 
Gth January 1874. On the 23rd Decemlnsr 1876, B. 
instituted a suit against A to recover the balance of 
princi]>al and interest duo to him on the footing of 
the last account rendered by him to A. Held that 
the account between A. and B. was not, and never 
had been, a mutual, oiHsn, and current account, and 
that the suit was, therefore, barred by limitation ; 
and that the payments mode by B. on behalf of A. 
within the pcrioil of limitation, even if authorised, 
did not have the effect of keeping alive his jjrcvious 
claim against her. Held, also, that oven if the deal- 
ings and transactions between A. and B. could be so 
construed as to show that there had been at any 
time a mntual, oiien, and current account between 
them, that mutual relation terminated on the 2nd 
July 1872, or if not, then on the 12th June 1873, 
when the last payment was made on A*s liceount 
into B*s bank. Mauombb v. Abhrufoonnissa 

[L li. B., 6 Calc., 769 

S. C. ABEBBY KjUV V. ASHBUFUNKISaA 

[6 C. L. B., 112 

12. ' Mutual accounts. — Beci- 

procal demands. — From the month of September 
1873 until the mouth of May 1874 the plaintiffs at 
Bombay and the defendant at Karachi had deivlings 
with one another. It was the practice for the de- 
fendant at Karachi to draw hundis upon the plain- 
tiffs at Bombay, which the plaintiffs duly accepted 
and paid at Bombay ; and, in order to put the plain- 
tiffs in funds, tlie defendant waskin the habit of 
drawing hundis upon otlicr firms in Bombay in 
favour of the plaintiffs, the amount of which hundis 
the plaintiffs realised from time to time at Bombay. 
Until the 8th January 1874 the balance of the ac- 
count was sometimes in favour of the plaintiffs and 
sometimes in favour of the defendant. After that 
date the balance of the account was always in favour 
of the plaintiffs, who continued to make advances 
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up to the 10th May 1874. The last payment made 
by the defendant was on the 27th April 1874. The 
last advance made by the plaintiffs was on the 10th 
May 1874. On the 10th May 1874 the total 
balance due by the defendant was R8,514*12*2. 
The plaintiffs calculated interest on this sum up to 
the 9th April 1877, and on the 19th April 1877 
filed the plaint in this suit to recover the said 
amount. The defendant pleaded limitation. Tho 
plaintiffs contended that the account between them 
and the defendant was a mutual account, and that, 
under clause 87 of schedule II of the Ijiinitation 
Act, IX of 1871, the period of limitation dated from 
the day of the last advance made by them to tho 
defendant, — viz., 10th May 1874. Held, on the au- 
thority of Ohaseeram v. Munohur Hose, 2 Ind. Jur., 
N. IS., 241, that the account between the plaintiffs 
and the defendant was a mutual, current, and open 
account within the mcaninj? of clause 87, and that 
the suit was not barred. Literally construed, 
clause 87 would apply only to those ctises in which 
both parties have in the course of their dealings 
made actual demands on one another. The more 
reasonable and more probable intention of tho 
framers of the clause appears to have been that it 
should apply to cases where the course of business 
has been of such a nature as to give rise to reci- 
procal demands between the parties ; in other words, 
where the dealings between the parties arc such that 
sometimes the balance may be in favour of one party 
and sometimes of the other. Kabravdas Hbmbaj 
V. VissANDAs Mbhbaj . I. Ii. B., 6 Bom., 134 

13. Limitation Act, 1877, 1. 19. 

— Acknowledgment of debt contained in unregis- 
tered document. “-Admissibilitg of document as evi- 
dence of acknowledgment. — The nature of the pecu- 
niary transactions l^tween i?. and Q. were such that 
sometimes a balance was duo to the one and some- 
times to the other. On the Ist Octolnir 1875 there 
w'as a balance due to B. During the ensuing year, 
as computed in the account, Q. made payments to B. 
excetnlmg such balance. On the 19th Novoral>cr 
187<j a balance of 113,500 was found to be due from 
G. to B. On the 11th l)eceml>cr 1876 G. executcul 
a conveyance of certain land to B., for which such 
debt was partly the consideration. In such convey- 
ance G. acknowledged his liability in resjiect of such 
debt. He died before such conveyance was regis- 
ttired and it did not opeiute. On the 18th Novem- 
ber 1879 B. sued G.*s w'idow for such debt. Held 
that such conveyance was admissible as evidence of 
the acknowledgment by G. of his liability for such 
debt, notwithstanding such conveyance was not re- 
gistered; that, applying article 85, schedule II of 
Act XV of 1867, such debt was not barred by limita- 
tion when such acknowledgment was made^ and 
that, if that article was not applicable, but the 
peri^ of limitation began to run from the time each 
item composing such debt became a debt, still such 
debt would not have been barred when such acknow- 
ledgment was made, as the debt with which the year 
computed from the Ist October 1876 opened was 
extinguished by payments made by G, in tho course 
of that year. kHTJBHAio v. Bkhabi Lal 

[L L. R., 3 AIL, 523 


LIMITATION ACT, yBn^-eoniinmsd, 
art, 86 (1871, art. 88).— 

to recover amount due on policy of insurance. 
— Cause of action. — Notice of loss. — A suit for tho 
recovery of tho amount due on a policy of marine 
insurance fell under clause 10 of section 1 of Act XIY 
of 1859. In such cases tho limitation (in the 
absence of a custom allowing a certain time of grace) 
begins to run from tho date when tho defendant has 
notiw of the loss, and refuses or neglects to pay. 
Narotamdas Duagiandas V. Databhai Iouha- 
ouANB . • . .6 Bom., A. 0„ 34 

art. 89 (1871, art. 90). 

«ecABT.116 . I. L. R., 12 Oalo., 857 
See Aet. 120 . . I. L.:R., 7 All., 86 

See Aet. 144— Advbbsb Possbssioit. 

[L L. R., 5 Calo., 692 

Cause of action.^ Balance 

of account. — Tho representatives of a gomasta, 
who had, for the last four years of his life, taken the 
moneys of his employers in Jidvance f»r tho pur]M)so 
of the business, were sued for tho balance of account 
of such moneys after giving credit for tho amount of 
tho gomasta*s annual salary. Held that tho cause 
of action arose at the date of the gomasta*s death, 
and tho suit,liaving been brought within the period of 
limitation from that date, was not barred. Kali- 
KBisuNA Paul CnowuHET v. Jaoattaba 

[2 B. L. B., A. O., 139 ; U W. R., 76 
Reversing, on appeal, Kalbb Kibhbn Paul Cnow- 
DUBY V. JuouT Tara . . 9 W. B,, 334 

See llABnANATH Dutt V. Gobind Chundbb 
C uATTBBJEB . 4 W. R., 8. O. O. Re£, 19 

2 ^ Suit against agent for an 

account. — Mooktear. — An account of his receipts 
and disbursements having been demanded from a 
mooktear, be, on the 3rd of August 1872, wrote a 
letter In which he promised to render full ae(»utits 
during the ensuing vacation. This ho neglected, 
though ho did not refuse, to do. Held that the 
limitation for a suit to compel an a^ljustinent of 
account ran from the time when the defendants 
promise to render accounts was broken, and was 
governed by Act IX of 1871, schedule II, article 90. 
{See Act XV of 1877, schedule J I, article 89.) Hobi 
Nabaib Ghobb V. Aumikistbatob Grbbbal ov 
Bengal 8C.L.B.,446 

8. Suit for an account between 

principal and agent. — When; a plaint alleged a 
continued agency in the defendant and prayed for 
relief on the ground that ilujre was a S];Kjcific b^nco 
against him, and j)rayed for tho recovery of such 
sum or any larger sura tliat roightbe proved to bo 
payable, — Held tlmt such suit was essentially one 
for an account, and that limitation ran from the 
date on which tlm agenew ceased. Huebonath 
U ov V. Kbisiina Coomab Bukbui 

[L. B., 18 1. A.. 128: 1. Ij. B.. 14 Calc, 147 

art. 80 (1871. art 81). 

SwAbt. 116 . I. L. B., 18 Calo, 867 
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wa» held to be barred. ItAMASWAMY Mudali v. Va- 
lAYUPA Mui>ali alioB Aiyathobay Mudali 

[4 Ma<t, 266 

3 . Act XIV of 1859, a, 10,--- 

Fraud hy failure to pay share of revenue, — Section 
10 of the Act of 1859 was held not to apply to 
a caue where one of two co-owners of a putni fraudu- 
lently failed to pay his share of the rent and permit- 
tod the putni to bo sold by the zemindar for arrears, 
but the cause of action in a suit af^ainst him by the 
other sharer was held to have accrued at the date 
of the sale. IlHUaWAN Chundbb Roy c. Raj 
C iiuBDBB Roy ... 9 W. B., 658 

4. ' Fxtenaion of time on ac- 

count of fraud, — Article 96, schedule II of the Limit- 
ation Law, provides a period of limitation in extension 
of the period which, in the absence of fraudulent 
concealment, would, under some other ariicle, apply 
to a suit, and not a period less than that which under 
ordinary circumstances would be allowed for a suit of 
the same nature. Opbvdbb Nabain Mookebjbb v, 
Gudadbub Dby ... 25 W. B., 476 

6. ■' — — Fraud*— Suit for possession 

of immoneahle property, — Article 95 of the second 
schedule to Act IX of 1871 was not intended to apply 
to suits for possession of immoveable property when 
fraud is merely a part of the machinery by which the 
defendant has ke])t the pluintiil out of possession. 
That article has reference to cases where a party has 
been fraudulently induced to enter into some transac- 
tion, execute some deed, or do some other act, and 
desires to Ixi relieved from the consequence of such 
act. CllUBDJBB Natb Chowdhby V, Tibtuanubd 
Thakoob 

[L L. B„ 8 Gala, 604; 2 O. L. B., 147 

3, 8u,it to set aside decree 

obtained hy fraud, — Suit against express trustee , — 
Certain of the grantees of lauds, granted for the 
maintenance of the grantees and the support of 
a mosque and other religious purposes, sued for 
the removal of the supei’intcudent of the j)ropcrty 
from his office. The jmrties to this suit entered into 
a compromise, which made certain arrangements for 
the management of the projiei'ty, and a decree was 
made in accordance with the compromise. The 
grantees who were not parties to this suit then sueil 
the grantees who were, to set aside the <xinipromise 
and decree on the ground of fraud. Held that the 
suit fell within the terms of No. 95, schedule II 
of the Limitation Act, 1877, and there was nothing 
about it which made the exemption of section 10 
of that Act applicable to it. Muhammad Rakush 
V* Muuamiiad Ali • L L. B., 5 AIL, 294 

7 , and arts. 12 and 144.~ 

Suit for relief on the ground of fraud. Suit to set 
aside execution sale* — Suit for possession of immove- 
able property. — Z* and his three minor sons were 
joint owners of a village. This Z* hyix>tliecated 
Iw deed of simple mortgage to J* 8ubse<iueutly 
Z, executetl another deed of mortgage to J., j»art 
of the consideration whereof w>is the cancellation of 
the former bond, which was paid off and extinguish- 
ed accordiugly. however, fraudulcutly caused it 
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12 and 144 — continued* 

to appear from the novating document that the 
former mortgage was still alive, and after the death 
of Z., put the bond in suit against Z,*8 widow, who, 
being ignorant of the fraud, confessed judgment as 
guBt^u of her minor sons. The entire rights and 
interest of Z*8 heirs were sold in execution of the 
decree so obtained by J. Subsequently the fraud was 
discovered, and Z*s sons brought a suit to set aside 
the execution sale and to recover possession of the 
property first mortgaged. In regard to three fourths of 
this property, they prayed that “ possession might be 
awarded to them by establishment of their right and 
share, hy amendment of the revenue i)aper8.” In 
regard to the remaining one fourth, they i)raycd for 
possession “hy right of inheritance to Z.** hy can- 
celment of the execution sale and of the fraudulent 
decree. They further alleged that they had first 
become aware of the fraud upon the day when they 
obtained from the registration office a copy of the 
novating instrument in which the fraudulent entries 
were contained. Meld that the law of limitation 
applicable to the case was not that contained in 
article 12, nor in article 144, hut that contained 
in article 96 of schedule II of the Limitation Act, in- 
asmuch as fraud vitiates all things, and prevents the 
application of any other law of limitation than that 
specially j>rovided for relief from its consequences. 
Meld, further, that the knowledge predicated by tlie 
terms of article 95 of schedule IT of the Limitation 
Act is not mere suspicion, but such definite knowleilgo 
as enables the person defrauded to seek his remedy in 
Court. Meld, under the circumstances of the present 
case, that the burden of proving such knowledge 
on tlie part of the plaintiffs, prior to the date allcgcxl 
by them, lay upon the defendants. Nath A Sinuh t, 
*tuDUA Sinau . 1. Ij. B., 6 AH., 406 

8. and arts. 03 and 84. — Suit 

on tndemnity bond. — Fraud . — Cause of action. — On 
the 27th July 1868 plaintiff received from defendant 
an indemnity bond, promising to indemnify plaintiff 
against the misbehaviour of a third person. On the 
4th June 1870 the third person committed an act of 
embezzlement. In an action brought by plaintiff on 
the 28th June 1873 on the indemnity l^nd, the first 
Court held the claim barred under clauses 63 and 84 
of schedule II, Act IX of 1871. On appeal that de- 
cree was reversed, and the claim tdlowed under 
clause 95 of the same schedule. The High Court, 
on special a[)peal, held that clauses 63 and 84, and 
not clause 95, applied to the case, as the suit was 
one, not for relief ou the ground of fraud, but for 
broach of a contract to indemnify against fraud. Sha- 
PUKJI JaHANGIBJI V* SUPKBINTENDENT OP TUB 

PooBA City Jail . . .12 Bom., 288 

9. Fraud, — Sale for arrears 

of revenue^Set XI of 1859, s, 88*Set IX of 1871, 
sch, II, art* 14. — When one of several co-sharers frau- 
dulently contrived to have an estate brought to sale 
for arrears under Act XI of 1859, and purchased it 
ill the benami of his sou, — Meld that another co- 
sliarer aggrieved hy the sale could maintain a suit to 
have the property rccouveyed, though the period 
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£illllTATIOK ACT. 1877, artW^niinued. 

limited by section 88 of Act XI of 1859, and article 
14 of the second schedule to Act IX of 1871, for a suit 
to set aside the sale, had expired. The article which 
applies to such a suit is article 96 of the latter Act. 
Bhoobun Chundbb Sbk Ram Soonber Surma 
Moeoomdas . . . I. li. B,. 3 Calc,. 800 

10. Suit to 9et oHde frau- 
dulent revenue Suit to set aside a sale of land, 

sold as if for arrears of revenue under Act II of 1804 
(Madras), on the gn)und of fraud, and to recover 
possession of the land from the purchaser, who was 
alleged to be party to the fraud. Held tliat the 
suit was governed by article 96 of schedule II of the 
Limitation Act, 1877. Vbnkatapathi Subra- 
HANYA .... I. L. R., 9 Mad., 467 

IL and art 9Q.—Suit for 

money paid under Land Acquieition Act. — Fraud or 
mietake, knowledge of . — In 1870 K. sued M. on a 
bond, dated 25th Decemher 1809, for ft5,(X)0, by 
which certrtin land in the district of South I’anjore 
w'as hyp(»thecatetl as security for the debt, and ob- 
tained a doertse on the 0th of April 1870 for the sale 
of the lands, which he purchased on tlie 17th August 
1870 for R0,000. K. then discovered that part of 
the land hyiwthecated, situated within the jurisdic- 
tion of the 8ubonliuate Court at Kuinbakonam, hud 
been acquired by a railway comi)any under the Land 
Acquisition Act in 1874, and that the comiKuisatioh, 
R400 (claimed by mother, who sold the laud to the 

company), was Icxlged in the treasury of Kumbako- 
nam in the name of M.*9 mother. K. having applied 
to the Sulxndinate Court for an order for payment 
out of this sum, tin; Court, by order dated 28th Feb- 
ruary 1880, directed that the question of title t<» the 
money should l)e decided by suit. K. then sued M. 
as the sole heir of his deceased mother in the District 
Munsif’s Court of Tiruvadi (where M. resided) for a 
declaration of right to, and to recover, the said sum 
of R4<jO. 'riie suit was filed on the 4th Sei>teuibor 
1880. On the lOth April 1880 M. assigned his in- 
terest in the money sued for to F., who was made <le- 
fendant in the suit on his own approbation and 
pleaded that the suit was barred by limitation, inas- 
much as more than three years had elapsed since the 
money was paid by the railway company. Held 
that the suit was not barred by limitjition, as the com- 
pensation was awarded to FL.^e mother either through 
fraud on her part or mistake on the part of the Col- 
lector, and K. did not become aware of the fraud or 
mistake until within six years of the suit (articles 
95, 90, of Bcliedule II of the Limitation Act). Ven- 
kata V^lBARAGATAYYANOAR «. KRISHNA SAMI AY- 

YANGAR . . I. L. B., 6 Mild., 844 

. ' art. 86 (IBTl, art 97). 

See Art. 95 I. Xj. B., 6 Mad., 344 

— — Bei^al Act VIII of 1869, e. 27. 

--Suit for money paid in exceet of road cese . — In a 
suit to recover money alleged to have been paid l>y 
the plaintiffs to the defendants in excess of the sum 
demandable by the latter from the former on ac- 
count of road cess , — Held (reversing the decisions 
•f the Courts below) that the suit was governed, not 
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by the B])oeial law of limitation contained in sec- 
tion 27, Bengal Act VIII of 1899, but by article 96, 
schedule 11 of the Limitation Act, XV of 1877. 
Mathura Nath Kunbu r. Steel 

[I. If. R., 12 Oalo., 538 

- - ■ ■ art 97 (1871, art. 98). 

See Art. 62 . L Ii* B., 8 All., 278 

L Accrual of cause of action^ 

— In a suit brought on the 29ih July 1867, to recover 
hack a deposit t)f purchasi'-uioiicy paid in Sc'ptoiulier 
1863, it appeared tlmt the vendor hod re-sold the 
estatt!, and that ilu‘ plaintiff thereupon sued for and 
obtained a dciTeib for specitic ]»i‘rformauce against tho 
vendor and the ]>iircluiser at tho re-sale. C)n a])]H)al 
by the purchaser at the re-sale this decree was 
reversed on the 29th August 1865. Held that the 
suit to recover hack th(‘ deposit was not barred, since 
the cause of action for its recovery did not accrue 
till 20th August 1865. Hamjay Dry v. Srinath 
SiNQu . 2 B. Xj. B., a. C., 170 : U W. B., 24 

2. Suit to recover money paid 

on consideration which has failed. — Ii. had entered 
into a coiiiraibi with 5. to grant him a “ Tiur-i-iHJshgi*’ 
lease, and in consideration of aii advance of ttlOO 
agreed to execute the same within one month from 
the date of the agrccuneiit, tlie 3Utb of A])ril 1869. 
S. sued to enforce the agreement on the 22nd of July 

1870, but the suit was dismissed on the ground tliat 
S. hiul eommithul a hrtMieh of contract in failing to 
pay the consideration for the leasi*. On tlm 3Utl) of 
July 1874 S. instituted a suit to re-cover ilie R4(X) 
udvanccil to Ji. It was held that the suit was 
lijirred by limitation under tlu! provisions of Act IX of 

1871, second schedule, 98. Ramrhal Lal v. Jafib 

Ali 7 N. W„ 199 

art. 98 (1871, art 99). 

See 8. 10 . . I. Ii. B., 9 Bom., 378 

Suit fo recover money paid for 

tenure cancelled hy sale for arrears of rent. —A suit 
to rec(»vcr corisideration-inoney paid for a dur-putiii 
cancelled hy the sale of th(* i»ulni for arrears of 
rent was governeci by the general rules of limitation 
undir Act XIV of 1859. JunooNATH Bhutta- 
CHARJEE V. NoBO KRIBTO MoOKF.IiJRK 

[3 W. B., S. C. C. Bet, 2 

art 99 a871, art 100). 

Under Act XIV of 1859 the jieriod of limitation 
was six years f<jr the suits mentioned in the first 
part of this article,— tuz., suits by one who liadpaid 
the whole amount of a joint decree. Jumerlun 
V . Wallee Aumkd . . .10 W. B., 31 

DOOEGAMONEE UOSSEE V. DOOBGA BhUNJ 

[2 W. B., 266 

Nouo Kristo Bhunj r. Kajbullub Bhunj 

[3 W. B.. 134 

X, Suit for contribution , — 

Cause »/ Under article 100 in sohedale 

5 o 2 


111 
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LIMITATION ACT, 1877, art 99-^ontmued, 

11 of Act IX of 1871, when a person has paid 
more than his own share of a joint decree, limita- 
tion runs against a suit for contribution from the 
time that the excess payment is actually made to the 
decree- holder. Kadha Kbisto Halo v. Rup Chun- 
DBB Nukdy . . . . 8 C. L. B., 480 

2. ■' Suit for conirihution. — 

Joint liability under decree, — — Whether, 

in a suit for contribution, on the ground that the 
plaintiff and defendants were jointly liable under a 
decree, in execution of which the plaintiff’s projierty 
alone was sold, the limitation prescrilwd by article 
100, schedule II of Act IX of 1871, is applicable, 
or that prescribed by article 118, schedule II of 
the saTiie Act. Fitoeobudubek Mauombd Ausan 
V, Mouima Chundeb Cuowuhby 

[I. L. R., 4 Calc., 529 
The period of limitation for suits mentioned in 
the second part of this article, — viz,^ suit by a sharer 
in a joint estate who has paid the whole revenue — was 
also six years under the Act of 1859. Shadkk Lal 
». Ruawanbb . . . . 2 N. W., 62 

CuouAauB t>. Thaeoobbb Singh . 1 Agra, 128 

And the cause of action in such a suit was hold 
to arise fronx the sa. ae time as is now expressly 
enacted. Runwabbb Mohon Saha o. Pbannath 

Saha 2 W. B., 169 

Rally Sunkub Sijndyal v. Hubo SrTNKOB Sttn- 
BYAL 7 W. B., 29 

art. 102. 

Suits for wages other than those spocifled in clause 
2 of section ] of Aet XIV of 1859 were governed 
by clause 9 or 10 of that Act. Jhmna Pkrshad 
V. Bhkbm Sbxn . . .1 Agra, Mis., 8 

Nitto Oopal Qhosb v. Mackintosh 

[6 W. B., Civ. Ref., U 

/Suit for wages. — Cause of 

action. Accrual of. — Wages duo to an employe 
leaving his employer’s service would l>e due on the 
date when he left the service, and any suit for those 
wages must, in the absence of any subsequent account 
statcHl and settled between the partii;s, be brought 
within three years from such date. Young v. Mao- 
COBKINDALK . . . .19 W. B., 169 

Upholding on review, MaoCobkindalr v. Young 

[18 W. B., 466 

arts. 103, 104 (1871, arts. 103, 

104). 

Those articles give the result of, and adopt the 
decisions under, tlie Act of 1859. As to prompt 
dower (article 103). Kkajarannissa «. UlSAN- 
N18SA llBGUM . 6 B. L. B., 84 1 18 W. B., 371 
MulLKBKA V. JUMBELA . 11 B. L. R., 376 
[L. B., I. A., Sup. VoL, 135 
Kuajubannissa V, Saifoolla Khan 

[15 B. L. B., 306 
Natuu e, Daud . 2 Bom., 300 : 2iid Ed., 293 
S. C. Daub Nathu . 1 Ind. Jur., N. S., 112 


LIMITATION ACT, 1877, arte. 103, 104— 

continued, 

1. Demand of •portion of 

dower. — Cause of action. — Where a wife demanded 
only a ymrtion of her denmohr or dower from her 
husband, limitation as to her claim to the remainder 
will count from the date of her husband’s death, and 
not from the date of her former demand. Bbgoo 
Jaun V. Gashbb Bbbbb . 0 W. R., Civ. Ref., 19 

As to deferred dower (article 104). Mahab Ali 
V, Amani . 2 B. L. B., A. C., 308 

Mbhban V. Kubiban . 6 R L. R., 60, note 

Khajabannissa V. Risannissa Begum 

[6 B. L. B., 84 : 13 W. B., 871 

Mulleeea V. JuMRBLA . 11 B. L. R., 875 
[L. R., L A., Sup. Vol., 136 

2. " Suit for dower. — Wrong- 
ful possession . — In a suit to recover the balance of 
dowor-money, it appeared that the plaintiff’s husband 
died in 18^, and the suit was instituted in 18l57 ; 
and that the plaintiff had been in possession of her 
husband’s estate in lien of dower up to 1861, and had 
continued in jwssession, under a compromise with the 
heirs, till 1866. It apjHiared, however, that in 
another suit she hod been declared not entitled to 
])ossession. Held, her suit was barred. Kalsum- 
NissA V. Wauidunnihsa 

[3 B. L. B., A. O.. 176, note 

Mahomed Fabz u. Oomdah Begum 

[6 W. B., m 

Under the Act of 1859 the six and not tin? twelvu 
years’ jicriod of limitiition was held to apply to suits 
for dower, as the right was held not to constitute an 
interest in immoveable pro|>erty. Mauaiiu Bibi u. 
Amnia • . . . ,10 Bom., 430 

Wafkau V. Saubbba . . 8 W. B., 307 

Unless it was sought to charge it on iinuDveablo 
property by establisliing a lien thereon. Janes 
Khanum t>. Amatool Fatima Khatoon 

[8 W. R., 61 

S. C. on appeal, Woomatool Fatima Begum v. 

Mreuunmunnissa Khanum . 9 W. R., 318 

Wafeah V. Sahbeba . . 8 W. B., 307 

In the latter case, — that is, where it is sought to 
make the dower a charge on immoveable property, — 
the suit would now' probably come under article 132 of 
the Limitation Act. 

3. — Contract to hold money 

on loan. — Repayment to be made by hiishaihd in case 
of divorce. — Dower. — In the case of an advance of 
money on a contract that it should be held on loan 
by the husband (a Mopla following the Mahomedau 
law) w'ithout liability to interest, tht^ repayment to 
Ih» made by the husband in the event of a divorce 
taking place, or out of his effects at his death,— 
Held that tlie Mahomedau law of dower was not 
applic4ible to the suit, and that the p<'riod of limita* 
tion was three years from the date of the divorce or 
the death of the husband. Anonymous Cabb 

[5 Mad., 280 
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LIMITATION ACT, IBTJ-^ontinu^d, 
art. 106 0871. art 105). 

Under the Act of 1859, the six years* period of 
limitation was applicable to suits of the nature de- 
scribed in this article (suits by a niortjyaji^or after a 
mortgage is satisfied for surplus collections reccivetl 
by the mortgagee). 

See Lall Doss tJ. Jamal Alt 

[B. L. B., Sup. VoL, 901 : 0 W. R., 187 

art 106 (1871, art 106). 

See Art. 120 . I. L. R., 4 AIL, 437 

To suits of the nature descril)ed in article 100 
(suits for an accouut and share of the j)rofit8 of a 
dissolved partnership), the six years’ period of limit- 
ation api^lied under tlic Act of 1859. Jwala Pkr- 
SHAD V. Kedae Nath , . .8 Agra, 176 

Nfesinoh Doss v. Naeain Doss . 3 N. W., 217 

Bhutoo Ram v, Puhul Chowdhey 

[7 W. R., 36 

EALEB KeISTO CnOWDHET V. IIaran Cthtnueb 

Dby 19 W. R., 217 

1. Suit in nature of partner- 

ship rfcmruwi.— Plaintiff was in the 8<;rviee of the 
principal defendant (C.), who was carrying on a part- 
nership business with another as founders and en- 
gineers. During such service, plaintiff, C., and a 
third party entered into a joint adventure or partner- 
ship, with resjHJct to the purchase, emi)Ioynjent, and 
sale of a steam tug, the jirofit or loss t-o be shared 
equally, — it being arranged that C. should rt'tain in 
his hands plaintiff’s monthly salary and appropriate 
so much as might l)e necessary to plaintiff’s slian* of 
tlu‘ expenses. Afti*r sale of the tug, the account was 
made up, showing a separate loss to each j)artner of 
R2,!i41 , and was allowed and approved by each some 
time prior to 29th July 1808. On the date last 
mentioned plaintiff signed an account between him- 
self and C., in which a balance was struck in plain- ! 
tiff’s favour, and immediately reduced by payment of 
a ])art to R4,054. On the same date, C. instructed 
his clerk to write Uy plaintiff claiming to deduct 
lH>ard and lodging ex})en8es, and on 3Uth .July , 
1808 j)laintiff replied refusing to allow the dcduc- ! 
tion. A further portion of the balance was after- j 
wards paid by C. On the 31st July 1871, plaintiff i 
instituted a suit against C. and the third partner, 
framing his claim as if it were in the nature of a 
partnership demand. Held tliat, on the 29th July 
1808, when plaintiff signed the account, and a , 
l)alancc had l)een struck, all partnersliip transactions ; 
had ceased l)etwcon the pirties, and that he was en- ' 
titled to sue C. for the l)alanc(! of all salary and 
moneys in C*8 hands ; but that his claim w'as not a | 
partnership demand. MacCoekindale r. Young ' 

[18W. B.,496 j 

S. C. affirmed on review. Young r. MaoCokkin- | 
DALE • . . « . . 19 W. B., 169 : 

art. 107 a871, art. 107). 

Under Act XIV of 1859, six years was the period of 
limitation for the suits mentioned in this article 
(suits by the manager of a joint estate of an undi- 
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vided family for contribution in respect of a payment 
made by him on account of the estiitc). As to tho 
cause of action, the decisions were in accordance 
with this article. 

See Ram Krishna Rot v. Madan Gopal Rot 

[6 B. L. B., Ap. 103 : 12 W. R., 194 

Bimala Debi V. TAUASUNDAEr Drbi 

[6 B. L. B., Ap., 101 : 14 W. B., 480 

art. 109 (1871, art. 109). 

1, Jet XI r of lR59y ft. f, cL 

16. — Suitx for meftne projits . — Six years w'as tho 
|M3riod of limitation for suits for mi'sm; j)rolitH, under 
clause U>, section 1 of Act XIV rd 1859. Lalla 
Gobind Suhaye V. Munobue Misser 

[1 W. B., 65 

Ram Sueun Singh u. Gooiioo Dyal Sincju 

[1 W. B., 88 

PeATAP ChANDEA BdRUA r. SWAENAMAYI 

[3 B. L. R., Ap., 81 

ISSUEKENUND DDTT JhA 1». PAEBUTTY ChlUUN 

JuA 3W. R., 13 

Ramaput Singh v. Furt-ong . 3 W. R., 38 

Luchmun Singh v. Mihiam . 6 W. R., 219 

Muneeham Aciiaejeb V. Tueunoo 

L7 W. R., 173 

Balum Biiutt alias Ram Bitittit v. IIhooihtn 
Ball 6 W. K.., 78 

Nawab Nazim op Bengal v. Ra.i (U)omahkh 
Dkbkk 6 W. R., 113 

Kattama Nacihae V. SunuABAMA Aiyan. Ze- 
mindar OK SlllVAGUNGA V. SUURAkAMA AIYAN 

[4 Mad., 302 

Hueeejiub Mookkujkb V Mollah Ain)ooLMira 

[17 W. B., 209 

JUOGUT CllUNDKK BlIADO'.mY V. Slfllt CjIUNDBit' 

Buadooky . . .22 W. R., 265 

See alH(» Modhoosooihtn San dyal v. Suroop 
C ii UNDER Sircar Chowdhry 

L7 W. R., P. C., 73 : 4 Moore’s I. A., 431 

2 , ' - - — Cause if art ion — Suit for 
mesne projiis. — In calculating the six years* iiiesuo 
profits which the dc(Tc*e-holder was entitled to re- 
cover in this case, the cause of action was held to 
have arisen at tlu; end of the year in which tho 
ouster took place. ’J’hakook Doss Aohaejeb 
Chuckeebdtty V. SuosHEB Uhoosun Chatterjek 

[17 W. 208 

Ram Chundea Roy Ambica Dossea 

[7 W. R., 101 

3, . — ■■■ Cause of action. — Date of 

ascertainment of amount . — Where the amount of 
mesm? profits cannot lie ascertained till aft<*r the end 
of till! y»i»ir, the cause of action was held not to arise 
until the cml of the year. Byjnath Pkrhhad c. 
Badh 00 Singh . . . . 10 W. R., 486 
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ThakoobDabs Ror Chowdhby v. Nobin Kbisto 
Guose • . « .22 W. B., 126 

Or in cases of dispossession, the date of disposses- 
Bion is the date when the cause of action arises in 
suits for mesne prodts. Ekbal Ali Khan v. Kalbe 
Pebshad 8 W. R., 68 

4 . — Disposaesaion under decree 

auhaequenthf reveraed hy Pricy Council. — Where a 
plaintiff had been dispossessed of lands under a decree 
of the Sudder Court, subsequently reversed by the 
Privy Council on appeal, limitation as to his right to 
mesne profits during his disposHession ran from the 
date of the decree of the Privy Council. Mashooc 
Ali Khan c. Jowala Buksh . 2 N. W., 290 

JOTEITBBN LALL 0. AbMUDH KoOEB 

[6W.B..126 

5 , , ., 1 ,., 1 ... Cauae of action. — JtHapoa^ 

aeaaion. — The cause of action in respect to. mesne 
profits accrues on the date on which, but for the fact 
of dispossession, the ]>laintiff would have been en- 
titled to receive them. Lakiii Kant Dab Chow- 
DBY V. Ram Dyal Das 6B. L. R., Ap.,81 

. S. C. Luckheb K/ ?fT Doss v. Dbkn Dyal Doss 

[14W.B.,82 I 

8 . " — " Default caused hy act rf 

another party. — Assam. — Suit for partition . — 
Where a purcliasor of a four-anna share was kept 
out of iiossossion of a portion of the jirojicrty sold, 
and having recovered judgment in a suit brought for 
possession and mesne profits against the vendor, an 
arrangement was come to pimding appeal, that within 
a year the imrties should appoint an arbitrator to 
fix on the shares and make a division, and in default 
of such apjwintment an application should l>e made 
to the Hakim ; but that if no Jsuch applii«tion was 
made within the year, and a suit should be subse- 
quently brought, the party suing should lose his right 
to mesne profits, — Held that, under the circumstances, 
the defendant having prevented the plaintiff from 
making the necessary application within the year, 
and procecnlings having gone on for years to carry 
out the jmrtition, the plaintiff was, on the termina- 
tion of those proceedings, entitled to suo for mesne 
profits. Where proceedings were going on to effect 
a partition, the right to particular properties being 
in dispute, — Held that the right to mesne profits ac- 
crued at the termination of those proceeding, and 
that the party improperly kept out of possession was , 
entitled to suo for all mesne profits during the j 
period of his non- possession, subject to any grounds i 
which the defendant could show which would entitle | 
a Court of Equity to deprive the plaintiff of his * 
rights. In a suit brought in J annul y 1862, respect- 
ing property siinabHl in Assam, mesne prvifits f«)r 
twenty-eight years prior to ISo't were decreed, sub- 
ject to any ecjuitable claims for deducting any ptwtion. 
Act XIV of 1859 not applying to Assam previous 
July 1802. Ntlkamal Lahuri v. Gunomani Debi 
[7 B. L. R., 113 : 15 W. B., P, C., 38 

7, - ■ ' — — — Period when due. — Time 

for making up accounts. — Where the accounts of an 
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nued, 

estate are made up at the end of the ordinary year, 
mesne profits are rightly treated as due at the end of 
each year, and interest may be added by way of dam- 
ages. Chowdhby Wahbd Au v, Jumayb 

[19 W. B., 87 

8 . > Suit for, hy peraon reaiored 
to posaesaion under decree of Pricy Council. — The 
right of action to a person who is restored to posses- 
sion under a decree of the Privy Council does not 
accnie before the decision of the Privy Council j and 
ho is entitled to interest on mesne profits from the 
time of his ejectment up to one year after the deci- 
sion of the Privy Council, that being held to lie a 
reasonable time to be allowed to him for commenc- 
ing his suit. Asmitdh Kooeb r. Joykubun Lall. 
JoYKUBiTN Lall c. Asmudh Kooeb 

[6 W. R,, 125 

9. Suit for poaaeaaion. — In a 

suit instituted after Act XIV of 1859 came into 
force, mesne profits can only bo recovered for the six 
years next preceiliiig the institution of the suit. A 
regular suit for inesuo profits will lie after a suit for 
possessiou, if in the latter suit no question of mesno 
profits was raised or decided. Pbatap Chandba 
Bhbua c. Swabnamayi 

[3 B. L. R., Ap., 81 : 12 W. R., 6 

10. Suit for means profits , — 

A claim for mesne profits duriug a })criod preceding 
the three years next before the filing of the plaint is 
barred by Act XV of 1877, scheilule II, article 109. 
KaiaHNANAND V. Pabtab Nabain Singh 

[I. L. B„ 10 Calc., 792 ; L. R., U I. A„ 88 

11. and art. 40. — Mesne pro- 

fits misappropriated. — Suit for value of crops.-— 
The defendant obtained a decree in a suit bnmght 
against the plaintiff for arrears of rent and for eject* 
ment, in execution of which ho cvictetl the plaintiff 
from his holding, and, after getting possession thereof, 
carried away eei^iin crops which were then standing 
on the land. The plaintiff appealed from the decree 
obtained by the defendant, and on appeal it was set 
aside, on the plaintiff deiiositiiig the rent due, and the 
plaintiff recovered possessinn of his tenure. Held 
that such a suit was a suit “ for profits of immove- 
able property belonging to the plaintiff wrongfully 
received by the defendant within the meaning of 
Act IX of 1871, section 109, and not a suit for “ com- 
jicnsation for any wrong, malfeasance, nonfeasance, 
or misfeasance, indcpiuulent of contract,** within the 
meaning of article 30 of the same Act, SniiKNO* 
MOYEE C. PaTTAHBI SiEKAB 

[L L. R., 4 Calc., 625 

12. Suit for damages to per- 

sonal property. — Plaintiff brought a Aiit to establish 
his right to a fishery, which was finally dccidwl in 
his favour. After the final determination of the suit 
in which his title to the fishery was tried, he brought 

j the present suit to recover damages, and the Small 
I Cause Court decided that the suit being for damages 
' to personal property ought to have been brought 
; within a year from tme time of the injury having been 
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committed. Held that the suit was not one for 
damages for injury to jK^rsonal property, but for 
mesne profits, and that the six years' limitation was 
applicable to it. Elaheb BuEsn v, Snso Natiain 

SiKGH 17 w. R., 800 

art 110 aSTl, art. 110 ; 1869, 

B. 1, oL 8). 

1. Suit» for arrear* of reni . — 

Suits for arrears of rent were under Act XIV of 
1859 to be instituted within three years from the 
last day of the Bengal (or other) year in which the 
arrears claimed shall have become due. Qouind 
Kumas Chowdhet V. Hahoopal Nag 

[8 B. I,. B., Ap., 72 : 11 W. B., 687 

2 . * — ' ■ '■ ■ Suit for arrearn of r uni , — 

Where a part-proprietor of a certain talook, who was 
also a co-sharer in a fractional portion thereof, brought 
suits against his co-talookdars in the Revenue Court 
for arrears of rent without allowing any deduction on 
account of his share, which suits were dismissed for 
want of jurisdiction, and afticrwanls brought a suit 
for the rent for the same period in the Civil Court, — 
Keld that the suit was not one for the recovery of 
arrears of rent within the meaning of section 29. 
Bengal Act VIII of 18C9, but was governed by the 
provisions of Act XIV of 1859. The suit was one for 
rent of land, and fell within the scojio of clause 8, 
section 1 of that Act. Gobiw’do Coomar Chowdrey 
0. Manson . 10 B. Ii. B., 66 : 28 W. B., 162 

3. Suit for cotnpenmfion in 

shape of rent for land, — A suit to make the defend- 
ant liable for compensation in the 8ha]>e of rent for 
the land which he held in the name of his servant, was 
hold to be not a suit for rent under Bengal Act VI II 
of 181J9, and was subject to the six yt'ars’ limitation 
pre^”ribed by clause 16, section 1, Act XIV of 1859. 
KisHHJfBUTTr Mrs BAIN V, Roberts 

[16 W. B.. 287 

4. Suit far eompensation for j 

use and occupation of land, — Where a contract of | 
lease was found to be a benami transaction, and the ■ 
lessor, though he had all along received the rent from 
the ostensible lessees, was held to be entitled, when 
the t<*nure passed by sale in execution to a third party, 
to claim the rent due from the beneficial lessees, — Held 
it was not a suit for rent, but for compensation for * 
use and occupation of the lands demised, and clause 
16 of section 1 of Act X IV of 1859 was applicable to 
it. Dbbnath Roy Chowdrey v, Gudabuur Dby. 
PiTAMBUE Sen V. Debnath Roy CnowDUEY 

[18 W. R., 132 

As to section 1, clause 8 of the Act of 1859, sec 
POOI^ON V, CUOWDHRY . . 2 W. R., 21 

U NNODA PERSArn MOOEERJEE r. KrISTO CooMAR 

Moitho . 16 B. Ii. R., 60, note : 19 W. B., 6 ’ 

And Hfree Kishoeb Roy v. Hfr Kisrore 
Adhikarhe . . .23 W. B., 134 ; 

5. Act XTV of 1859, s. 1, cl. 

8. — Suit for rent under benami lease . — Use and oc- ' 
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cupafion. — Plaintiff, who was the zemindar, having 
obtaiiieil a (h‘cree against tlie nuction-j)urcha8cr of 
a putiii tenure held under his zemindari for the rents 
of the years 1279, 1280, and 1281, and being unablo 
to realise the whole amount due under the same, 
subswiuently learned that A,, who had purchased a 
share in the putni from B., who derived his title 
from the original defendant, had been iu iwssossion 
during these years. He then sued A. for the balance 
due under the first decree. This suit was filed on 
the 21st Baisack 1286. Held that the second suit, 
whether it was governed by Bengal Act VIII of 
1869, or by the general law of limitation, %vaB 
barred, inasmuch as it was a suit for rent and 
brought more than three years aftijr the arrears 
Ijocann* due. Pitamhur Sen v. Hchnath Koy Chow- 
dhry, ]H W. JR., 132, ciit*d and distinguished. llAH 
RITN.TITN CnUOKBEBUTYY V. RaM LALL MUKIIO- 

PADiiYA 6 C. L. B., 62 

art. 113 (1871, art. US). 

Art. 144 (1871, art. 145)— Interest 
IN Immoveable Prockkty. 

[26 W. R., 621 
I. L. B., 2 All., 718 

See Speotfic Performance — Spkoifio 
Pbuformance allowed. 

[I. L.R.,8Mad., 87 

1, - Sale at fair valuation , — 

Ascertainment of price. — In a suit for the Bp<^cific 
performance of an agreement entered into in 1868 to 
grant a pottah when rc(|nired, it appearcul that the 
plaintiffs applied to the defendants for n ;)ottah in 
1874, and in March 1876 tho defemdants finally 
refused to make tho grant, and the plaintiffs there- 
upon instituted their suit for specific i)erformanco. 
Held that they were not barred by limitation, as 
under Act IX of 1871. Bchiuhilo II, article 113, they 
harl three years within which to bring their suit from 
the time when they ha<l noticr^ that tlnur right was 
denied. New BEERBnooM Coal Company v, Bulo- 
RAM Maiiata 

[1. L. B., 6 Calc., 176: 2 O. L, B.. 268 

S. C. on a])peal to Privy Council, whore, however, 
this point was not dealt with. 

[I. L. R., 6 Calc., 932 ; L. B., 7 I. A., 107 

2, — — Specific performance.-— 

Trust. — Laches.— ‘In 1860, c<*rtaln ehnruH in a eom- 
fiany then formed were alhd.tt'd Ut S., on the tinder- 
standing, as tho plaintiffs all«*ge<l, that 120 of such 
sliares should, f)n the amount thereof Iwing paid to S., 

Ik* tmnsferrcil to and registered in the lx>oks of the 
«*ompany in the names of the jilaintiffs. In 1862 
the plaintiffs eompleb'd the payment to S. in rosj^t 
-.f tho shares, and during his lifetime received divi- 
dends in resjiect of the said shares. S. died in 1870, 
leaving a will, probate of which was granted to the 
defendant as his executor. In a suit brought by the 
jdaintiffs after demand of tho shares from the de- 
fendant, and refusal by him to deliver them, to compel 
the defendant to transfer the shares to tho plaintiffs, 
and register the same in their names, the plaintiffs* 
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case was that the shares had been held in trust for 
them, and that, consequently, tlieir suit was not 
barred by lapse of time. Held that the transaction 
between 8. and the plaintiffs did not amount to “ a 
trust for any specific purpose *’ within the meaning 
of section 10 of the Limitation Act, or to a trust at 
all, but to an agreement of which the plaintiffs were 
eiitithMl to specific performance; and the limitation 
applicable was that provided by clause 113 of schedule 
II, Act JX of 1871, and therefore the suit was not 
barrtMl. Nor were the plaintiffs disentitled to relief 
by reason of any laches or delay in bringing the suit. 
Ahmed Mahomed* Pattel n. Adjeik Doofly 

[I. L. R., 2 Calc., 823 

3, Suit for specific perform^ 

ance of contract. — Suit on award. — Act I of 1877 
[^Specific Relief Act), s. HO. — A suit for money, bastnl 
on an award, which directs its payment by the de- 
fendant to the plaintiff, is virtually a suit to have the 
awanl specifically enforced ; and as by section 30 
of the Specific Ilern?f Act, 3877, awards arc placed on 
the same footing as contracts. No. 113, schedule II 
of the Limitation Act, 1877, is applicable to such a 
suit. 8n£HO Bibi v. Kam Svkii Das 

[I. L. R., 6 AIL, 263 

4 , ■■■■ ' ' and art. 144. — Vendor 

and purchaser. — Contract of sale. — Suit for specific 
performance of contract. — Suit for possession of 
immoveable property.— k contract was tiuule for the 
sale of certain immoveable ywojwrty, in the event of 
the vemlor obtaining a decree establishing his title to 
the property, in a suit which had been brought for 
that purpose. The vendor obtained such decree in 
that suit. The purchaser subsequently brought a 
suit to have a sale-dciHl executed and completed, ** 
and for possession of the property. It was contmided 
tliat the limitation n])pUcable to the suit was that 
provided by article 144 of the Limitation Act, 1877, 
and not article 113. Held that the suit was essen- 
tially one for specific performance of contract, and 
the limitation applicable was article 113. The con- 
tention that, so far as the suit was for possession of 
immoveable property it should be governed by article 
144, was invalid. The right to possession sprang out 
of the contract of sale, and the relief by giving posses- 
sion was comprisi'd in the relief by 8])ecific perform- 
ance of the contract of sale, and could not be 
governed in this suit by any but article 113. But 
assuming the suit might, so far as limitatiou was con- 
cerned, be entertained, still, as the right to jKJSsession 
was dependent on the contract of sale, if the suit 
could not be maintained for specific performance of 
the contract, it could not be maintained for possession 
of the property sold under the contract. Muhi-tjd- 
DiN Ahmad Khan v. Majlis Kai 

[I. L. R., 6 AIL, 213 

5. Breach of contract. — Suit 

for specific performance. — In a suit to enforce the 
performance of an agreement alleged to have been 
entered into between the plaintiffs and the principal 
defendants whereby the latter, in consideration of an 
undertaking Bubsei|uently carried out, was to admit 
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the former, who were his uterine brothers, to a share 
of the property of his adopting father, which includ^ 
an interest in land, — Held that the defendant was in 
a position to fulfil that contract on the deutlis of his 
adoj)tive parents reHpectiv«*ly. and that jdaintiff’s 
suit, not having Wm brought within three yi-ars 
of the dates of those deaths, was barrwl by limitation. 
Mohadbo Lall V. Nundun Lall . 12 W. R., 22 

art. 114 a871, art. 114). 

See Abt. 91 . L L. R., 3 All., 846 

art. 115 (1871, art 115). 

See Abt. G2 . I. L. R., 6 Calc , 880 

L Suit for breach of contract. 

— In a suit to recover a sura of money (principal and 
interest) on account of rent paid for a certain mou/ah 
which had been farmed out to the plaintiff by defend- 
ant No. 1, but of which the plaintiff could not get 
possession, — Held that the cause of action as hiiil in 
the plaint w'as a breach of contract on tlu; part of the 
princi])al defendant, and the atrtion was one for 
damages falling under section 1 of Act XIV of 
1859, within tlie meanliig of danse 9 if the contnict 
of lease w'as verbal, and within clause 10 if it was in 
writing. The case was not that of a suit for breach 
of an implicnl contract as distinguished from a con- 
triM*t of actual agreement, and the obligation of the 
defendant to make good the loss caused to the 
plaintiff was not one merely which thf' law raises 
upon a state of circumstances indc]K*ndently of any 
actual agreement, Bbookb ©. Gibbon 

[19 W. R., 244 
Ujdield on review ... 21 W, R., 47 

2, - —Implied contract — Contract 

to do repairs. — Where the defendant employed the 
plaintiff to repair a bungalow, but no express agree- 
ment was eoine to as to tbc payment for the rei)air8, 
it was held that on the iKjrformanee of the repairs an 
implietl eontniet to pay their fair value arose, for 
whieli the periixl of limitation was six years, as ruled 
in Umedchand Hukamchand v. Bulnkidas Lalchnid, 
5 Horn., O. C., 16. Nabo Ganbsu Datak v. Mo- 
hammad Khan ... 9 Bom., 280 

3, Contract between doctor 

and patient as to fees. — Where a doctor is engaged 
to treat a patient without any armngement being 
made at the time as to his fees, there is an implied 
contrtu’tjan action for breach of wbieh was governed 
by the three years’ limitation under section 1, clause 
9 of Act XIV of 1859. Hfbish Chfndek Submah 
V. Bbojonath Chuckebbutty . 13 W. R., 96 

4, Suit for money received by 

vakeel and paid to agents of client . — Cause of action. 

j — A vakeel received money for his clients, and gave it 
to their agent for delivery to them ; the agent did not 
deliver it accordirigly, and the vakeel w'as compelled by 
the Civil Court, to pay it over again. The vakeel tbere- 
npou sued the agent for the money. Held tlmt the 
case fell under section 1, clause 16, of the Act of 
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Limitation, 1859. Reid, also, that, treating the case as 
one of implied contract, the cause of action arose when 
the plaintiff was compelled to pay money which the 
defendant w’as legally bound to pay ; and, thirdly, 
that, if the defendant w^as in truth the plaintiff’s 
agent, hut had induced the plaintiff to make him so 
by the fraudulent representation that he was the 
agent of the clients, the cause of action would have 
arisen at the discovery of the fraud. Penuballi 
SUBHABAMABEDDI V, BHIMABAJU KAHATA 

[2 Mad., 21 

6. ■■■ ■ ■■■ ■ Contract to snjtply goods, 

'■^Suit for balance due.' — In a suit to recover a 
balance due for articles supplied to defendant on 
account current iK'tw’cen the ])arties, where an oral 
contract existed to the effect that, on defendant’s 
giving chittis as security, articles of food for daily 
consumption would l)e 8Ui)plied to him from plaintiff’s 
shop, the chittis to be returned to defendant at 
intttrvals after ])ayment on presentation, it was found 
that ])laintiff last, on the Ist Assar 1278, returned 
to defendant the unpaid chittis then on hand j but 
defemlant did not pay their amount. Subsequently, 
on different dates, he paid a portion. In a suit for 
what remained due, — Held that the breach of con- 
tract on which the suit was brought occurred when 
the defendant failed to pay, on jircscntation of the * 
chittis, the amount then due and payable. Bah 
Dotal Koondoo «. Gooboo Dabs Sen 

[18 W. B., 460 

6. ■■ - — - Breach of contract in not 

satisfying decree. — Cause of action. — Wlier*; S., for 
a valuable coiiKideration, jironiised K. to satisfy a dtj- 
cH'c outstanding against him, and, inst(>ad of <‘arry- 
ing out his agreement, purchased the decree, aj)plied 
for its execution, and brought K.'s j)roperty to sale, 
A’.’.v right of action accrued from the date of the ap- 
pru-ation, not from the date of the sale. Mahomed 
llADEE V. SUEO Sevuk Doobey . 6 N. W., 06 

7. ■ Suit for trees on land after 

ejectment. — Cause of action. — A. having been in 
possession of garden land from 1850 as tenant of 71. 
under a two years’ lease, coutinue<l to oecu])y as y(;arly 
tenant till 1800, when he w’as ejected in a suit brought 
against him by Ji. In 1804 J, sued on a clause in 
the lease which he contendeil gave him a right to re- 
move certain trees ])lanted on the land. Held that the 
breaxdi f)f contract (if any) took ]>lace when B, t(K)k 
}W88e88ion of the land together with the trees in exe- 
cution of his d(*cree in the ejectment suit, and that 
A* 8 claim w'as barred by clause 10, section 1 of Act 
XIV of 1859. Sayaji v. Umaji 

[3 Bom., A. C., 27 

8. Suit on agreement to pay 

rent to creditor . — Cause of action. — Plaintiff executed 
a zur-i-peshgi lease to defendant for a terra of 
years, and arranged with him contimiijoraneously 
that he (the lessee) was to make an annual payment 
(out of the rents payable to plaintiff) to a creditor of 
the plaintiff, with a view' to clear off a debt. These 
payments, tliough made punctually for a time, were 
withheld while a balance of the debt still remained 
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due, to recover which the creditor sued the lessor 
.(plaintiff) and obtained a decree. Reid that plain- 
tiff’s (lessor’s) cause of action against the defendant 
(lessee) arose from the date of tl»e latter’s breach of 
contract, — i.e., the date on which ho failed to pay. 
Zooleeb Begum v. Ham Subun Boy 

[10W,B.,80 

0. — ■ Suit for abatement of rent 

founded on agreement for measurement . — Payment 
of same rent. — Abandonment. — In a suit for abate- 
ment of rent fouiuh^d on an ngreiunent that, at a 
certain time, the land should he measured, and if 
found less tbjin the quantity named in the agreement, 
thei*e should be aiuibatcmeiit of the rent, it was found 
that the plaintiff hod never rtM|uivcd abatement, but 
bad eontinuHl to pay the rent six years. Reid that 
the suit w'as barred by limitation, the cause of action 
having arisen when the zemindar eontimied to take 
rent according to the ((uuntity of land named in tho 
agreement. Semble, — There might be ground for say- 
ing that the aigreement was abandoned i)y the parlies. 
PjiOBUNNO Moybe Dobbbb V. Doya Moyke Dohbbb 

[22 W. R., 276 

10 Sale of goods on credit,-'-^ 

Breach of contract. — Where there was a clause in a 
partmu'ship agreement by which the defendants, the 
working j)artm*rH, undertook to be liable for any out- 
staiidiiigH in respect of goods sold on credit, the sale 
of g<H)ds on credit was held not to l>c‘ any breaeli of 
contract, and not to bring the suit under clause 9 of 
section 1 of Act XIV of 1859. Kaleb Khibto BoY 
CuowDUBY V. Uaban Chundeb Dey 

[19 W. R., 277 

IL — ■ -■ Contract for manufactured 

indigo. — Breach of contract. — Certain factories, al- 
ready sown with indigo, were given in lease by tho 
Court <d' Wards ; and the lessees agn*ed to take over 
all contracts and pay all exj^'iises which had been in- 
curred for that season’s cultivation, de])Ositing tho 
amount of outlay immrred. ’Ilui lease having been 
set aside by sninrior authority, the lessees ugnied to 
give 11 ]) the factories and ail the indigo manufactured 
by them while in iMjasession, on condition of being re- 
jiaidthe aimmnt dei)OHited by them. In a suit to re- 
cover the value of the indigo not delivered, —Held the 
suit was one for breach i»f contract and g(»vernod by 
clause 9, section 1, Act XJV of 1859. Bama 8oon- 
DUBY Debia V. Jaedine, Skinnbe, & Co. 

[9 W. R., 307 

12^ — Suit for breach of contract 

to deliver goods.— The defenibints were owners of a 
ffeet of steamers plying periodically along the coast 
of British India by which they undertook to convey 
for freight i)arcelB of goods indifferently from and to 
specitietl jKjrts. In a suit for compensation for value 
of gfSHls short delivered,— that the suit was one 
j for breach of contract to deliver, and was governed 
by article 1 15 of the Limitation Atd;, 1877. BuiTlSH 
India Steam Navigation Co. v. Mahomed 
I E.SAC K & Co. 1. L. R., 3 Mad., 107 
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13 ^ and art. 120.— 

riage of Hindu widow. — ^Custom. — Breach of con- 
ttaci.—T\\o plaintiff sued the defendant, who had 
married the plaintiff’s deceased brother’s widow, to 
recover, by way of compensation, the money expend- 
ed by his deceased brother’s family on his marriage, 
founding his claim upon a custom prevailing among 
the Jats of Ajmero, whereby a member of that com- 
munity marrying a widow was bound to recoup the 
expenses incurr^ by her deceased husband’s family 
on his marriage. Held that the suit was one of 
the character descril>ed in No. 116, schedule II of 
Act XV of 1877, and not in No. 120 of that sche- 
dule, and the period of limitation was therefore 
three and not six years. Madda e. Shbo Baksh 

[I. li. B., 8 AIL, 886 

14. and art. 80. — Suit hy 

eonaignee against railway company for non-deli- 
very. — Wlicro a suit is brought against a railway 
company by the consignee of goods (not sent on 
sample or ^!)r approval) for compensation for non- 
delivery, the pc 9 <Kl of limitation is not two years 
(article 30), but three years (article 115, schedule 
II of the Limitation A t, 1877), inasmuch as the 
consignor contracts with the c-ompany as agent for 
the consignee, and the property in the goods passes 
to the consignee on delivery to tlie company. Has- 
8AJI c. East Indian Hailwat Company 

[I. Ii. R., 6 Mad., 888 

15. and art. SO.— Bill of 

lading, — Contract ^ Breach of for delivery of goods, 
—Onus of proof of loss of goods, — Where a plaintiff 
brings a suit for breach of contract for non-delivery 
of gooils under a bill of lading, it is not open to the 
defendant, after having denied receipt of the goods, 
to set up, or for the Court, after iinding that the 
goods had been 8hipi)ed but not delivered, to assume, 
without evidence, that the goods were lost, in order 
to bring the case within article 30, schedule II of 
the Limitation Act of 1877. Per Gabth, C. J. 
— Semble, — Where a plaintiff sues for broach of con- 
tract and proves his case, the three years’ limitation 
would be applicable, although the defendants were to 
prove that the breach occurred in consequence of 
some wrongful act of theirs, to wdiich the shorter ! 
limitation would apply. Mohansing Chawan v. Con- j 
dsr, I. L. jK., 7 Bom., 478 ; and British India Steam ' 
Navigation Company v. Mahomed Bsack, 1. L. B,, I 
H Mad., 107, approved. Danmfll v. British 
India Steam Navigation Company 

[I. Ii. R., 12 Calc., 477 

16. — Loan on verbal agreement 

to repay at a specified date. — A suit to recover 
money lent w'ith interest upon a verbal agreement 
that the loan should be repaid with interest one year 
from the date of the loan, is governed by article 
116 of schedule II of Act XV of 1877, which virtu- 
ally pnwides for all contracts, which are not in wTit- 

registered, and not otherwise specifically pro- 
vide for. Uambshwab Mandal v. Ram Chand 
Roy I. Ii. B., 10 Calo., 1088 


lilMITATIOM AOT, 1877, art IM-eonii- 

nued, 

17. Breach of contract , — 

Cause of action.-^ Damages. — In a suit for breach 
of a contract to be performed at different times, the 

eriod of limitation must be calculated from each 
reach of coutract as it arises. Whore there is a 
contract for performing certain duties in each of 
several years, each breach of the contract is a com- 
plete cause of action, and damages are recoverable 
for each breach separately. Mahi Sahu v, Forbes 
[B. Ii. B., Sup. VoL, 600 : 0 W. B., Act X, 61 

See the decision of the case by the Division Bench 
after the ruling of the Full Bench. Motkr Sahoo 
V . Forbes .... 6 W. B., 278 

On this clanso see also Lttkhinarain Mitter v. 
Khettro Pal Sing Roy 

[18 B. L. B., P. C., 148 : 20 W. B., 880 

18. Continuing breach . — Con- 

tract. — A. agreed with B, to refund to N. the price 
of certain property sold by A. to N., and of which a 
share belonged to B. A. having died without ful- 
filling the agreement, N. obtained against B. a de- 
cree for possession of part of the property. Five 
years subsequent to N.*s suit, B.*8 heirs sued A.*s 
heirs for damages for breach of the agreement. Held 
that such breach of the agreement was a continuing 
breach, and had not even yet ceased, and that there- 
fore the present suit was not barred by article 115, 
schedule II of the Limitation Act. Imdad Alt v. 
Nijabat Ali . . 1. Ij. B., 6 All., 457 

art. 110. 

Bee DBKEAN AOBIOlTLTUErSTS* Rbliry 
Act, 1879, s. 72 . I.Ij. B,, 9 Bom., 320 

1. Contract or engagement in 

writing. — Where a writing signed by the defendant 
was in these terms: ** S. (defendant) holds ii4;75, 
which sum is the property of L. (the plaintiff),” — 
Held that the do(Xument could not be considered a 
written contract or engagement. Lakbhmanaiyan 
V . Siyasamy Row . . . .4 Mad., 210 

2. ■■■■' — • - Contract or engagement in 

writing. — Suit on promissory note hy indorsee against 
payee. — The defendant, the payee of a promissory 
note, endorseti it to the plaintiff. The endorsement 
was, “Pay to K. M. (plaintiff) or his order.” The 
promissory note hod Iweii i^egistered previous to the 
endorsement to plaintiff. A suit was broiight by the 
plaintiff three years after the date of the endorse- 
ment to recover the amount of the note from the de- 
fendant. Held that the suit was barred by the law 
of limitation. Kylasanada Moodelly v. Aemfgfm 
Moodblly 4 Mad., 800 

See Shfmbo Chfndbb Shaha v, Baroda Soon- 
DFREB Debia . . . .6 W. R., 46 

3. Mode of registration, — Be- 

gitiraiion before cazee.—The registration must bo 
under one of the Registration Acts or Regulations. 
Attestation before a cazee was held not to be registra- 
tion within clause 10, section 1 of Act XIV of 1859. 
Doya Motbb Dabeb V. Nobokeb Dabbb 

[1 W. R., 89 
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LIMITATION ACT, 1877, art. Ue^contu 

nued, 

4. ' Hegiiiterei bond, — Held that 

article 116, schedule II of Act XV of 1877 is appli- 
cable to a suit on a registered lx)nd for the payment 
of money. Husain Ali Khan p. Hafiz Ali Kuan 

[I. Ii. R., 3 All., 600 

5. Registered hond.<-~‘ Compen- 

sation for breach of contract . — A suit to recover a 
specific sum of money duo upon a registered bond or 
other written contract is a suit for compensation for 
breach of contract in writing rcgistcretl, within the 
meaning of article 116 of schedule II of Act XV of 
1877, and may be brought within six years from the 
time when the period of limitation would begin to nin 
against a suit brought on a similar contract which is 
not registered. Ganssh Kuishna ij. Madiiavrao 
Kavji . . . . I. Xi. B., 6 Bom., 76 

6 . ' ' - - " ■ Registered bond for the 

payment of money, — Suit for compensation for the 
breach of a contract in writing registered. — The 
defendant having borrowed money from the plaintiff, 
gave him a bond, dated 4th July 1872, for the 
payment of such money, with intt^rest, within two 
years, or on certain contingencies contemplated and 
defined in such liond. Such bond did not specify a 
day for payment. It was duly registered. On tho 
30th Juno 1880, tho plaintiff sued the defendant, • 
stating in his plaint that he had lent the defendant 
such money ; that it was payable on the 4th July 1874 ; 
that on that day ho hatl dtunanded payment ; that the 
cause of action arose on that day, as tho defendant 
did not pay ; and that ho claimed such money accortl- 
ingly. The jilaint did not make any mention of such 
bond. Held that the suit was not one which foil 
within the 8co|)e of article GG of schedule II of Act 
XV of 1877, but one to which article IIG of that 
schedule was a})plicabU! and it might proceed on 
the plaint without any amendment thereof. (Iauri 
Shaneab V. SuBJU . . I. Ii, R., 3 All., 276 

7. ■■■ Suit to recftper money due 

on registered bond . — Compensation for breach of 
contract. — A suit to recover money due uj>on a 
registtired bond is a suit for com]Hm8ation for 
breach of (contract in writing registered, within the 
meaning of article IIG of schedule II to Act XV of 
1877, and must be brought within six years from the 
time when the period of limitation would begin to 
run against a suit brought on a similar contract not 
registered. Nobocoomab MooKnoi’Ai>HAYA v. SiBU 
Mullick . . I li. R., 6 Calo., 94 

8 . Registered bond for the. 

payment of money .— Heldy following Husain Ah 
Khan v. Hajiz Alt Khan, 1. L. R., S All.^ 600, 
that a suit on a registered bond for tho payment of 
money, w hich has liot been paid on the due dab;, is 
a suit for com})cnsatlon for the breach of a contnw-t 
in wTiting registered, and therefore the limitation ap- 
plicable ^ such a suit is that provide<l by article 11 G, 
schedule II of the Limitation Act. The principle on 
which the ruling that a suit on a bond which has not 
been paid on the dne date is a suit for com])ensation 
expiated by Stuabt, C. «7., and Nobocoomar Mookho- 


I LIMITATION ACT, 1877, art. 

nued. 

I padhaya v. Siru MulUekt I. L. 1?., 6 Calo., 94, re- 
ferred to, Khunni V. Nasie-up-hin Ahmad 

[I L. R., 4 AIL, 266 

9. Suit for money due an 

registered bond. — A suit to recover money due upon 
a registered hom\ is a suit for compensation for 
breach of contrat^t within the meaning of article 116, 
scbodnlo 11 of Act XV of 1877. Kobo Coomar 
Mookopadhaya v. Siru Mullick, I, L.R., 6 Cal., 94: 
6 C. L. R., b79. See Oauri. Sunkur v. Surju, I, J„ M*, 
3 All., 276 f Ganefth Krishna v. Madhaprav,I.L,R.f 
6 Rom., 75 j Vythilinga Pillai v. Theichanamurti 
Pillai, I. L. R., 8 Mad., 76. Kalut Ham v, Laia 
Dhanukdhabi Sahai . . 11 C. Ii. R., 361 

10. Suit on a registered bond, 

and for misappropriation by executor de son tort. 
— In a suit on a registered bond payable in cloven 
yearly instalments to recover iustalmeuts 6 to 10 
from the representatives of two deceastul co-debtors 
(who as managing mem\)crB of nn undivided Hindu 
family bad contracted the debt for family purj)oses), 
the plaintiff added as defendants 0.,tlie son-in-law of 
one of the deceased co-debtors, and bis two brothers, on 
the ground that they, in coUnsiou with the widow of 
such deceased, co-debtor, hatl as volunb'ers inter- 
iiUHldlcd with and possessed themselves of substantially 
the whole property of the family of the deceased co- 
debtor. The bond was dated 2Gth March 1870. Tho 
earliest instalment sued for fell due on 1 3th March 
1874. Held that, as the bond was a registered bond, 
and the property had been misap])ropriated witliin 
three years of the date of tho suit, the suit was not 
barred by limitation. Madalubt OuttUOiAir n. Naby- 
ANA liuNuiAH . . I. L. R., 3 Mad., 369 

11. ■ Suit to recover arrears of 

rent on registered contract . — Compensation. — Con- 
tract Act, 8. 73. — A suit to recov«;r arrears of rent 
upon a registered contract is governed by article 116, 
schedule, II, Act XV of 1877. ComjH-nsation is used 
in the same sense in that article ns in the Cnntraet 
Act, section 73. Vythilinoa Pillai v. Thbtciiana- 
MUBTi Pillai . . I. L. R., 3 Mad., 76 

12. - " — and art. 66. — Vendor and 

! purchaser. — Agreement by purchaser refund pur- 
\ chase-money in case land sold proved deficient in 
! quantity — Suit for refund. — Swtl for compensation 
■ for breach of contract. — I’lio vendor of certain land 
! agreed in the conveyance, w liich w as registered, that in 
! case the land actimlly conv(!yi*d proved to l>o less than 

that ]mry)orting to he conveyed. In; should make a 
refund to the purchatKjrof the jmrehase- money in pro- 
portion t<» the value of the (juantityof land deficient. 
The land actually conveyed having proved to bo less 
I tliaii than purporting to be cnnvcyod, and the vendor 
i having failed to make a refund of the imrehase- money 
in proportion to the value of tho (juaiitity of land de- 
ficient, the purchaser sued tho vendor for the value of 
the quantity of land deficient. Held by Spankie, J., 
that the suit was one of the nature descrilied in arti- 
cle 65, schedule II of Act XV of 1877, to which, the 
agreement being in writing registered, tho limitation 
provided by article 116, schedule II of that Act, WM 
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IiIMITATIOir ACT, 1877, art. 116~-coiifi- 

nued. 

. — and art. 66 — continued^ 

applicable. Held by Oidfikld, •/., that article IIC, 
Bchcdnle IT of Act XV of 1877, was applicable to the 
suit. Kisukn Lal ». Kinlock 

[I. L. B., 8 AIL, 712 

IS. — — and arts. 89 and 90.— 

Principal and agent. — Brea^jh of contract. — Account, 
-^Regifiiered agreement,—^ Contract Act, ».73 . — Cow- 
pen8<ition.—A suit to recover from the representatives 
of a deceased agent certain sums of money which had 
been received by such agent in the course of his duties 
and misappropriated by him, will be governed by the 
limitation prescriljed by article 116, schedule II, Act 
XV of 1877, when the contract under which the 
agent was employed is contained in a duly registered 
instrument. In a suit for com])cn8ation for breach 
of a contract in writing and registered, whether such 
compensation be for a liquidated or unliquidated »mm, 
the limitation applicable is six years as prescribed by 
article 110, schedule II, Act XV of 1877. In article 
110, schedule 11 of Act XV of 1877, the word “com- 
pensation ** seems to lie used in the sense in which it 
appears in section 78 of the Contract Act, IX of 1872. 
In April 1876, A. ent"red into an agreement in 
writing with where. »y ho agreed to act as the 

manager of B.** zemindaries and other landed jiro- 
perties for three years, on cerUun terms therein men- 
tioned. The Hgremnent was dvily registered. On 
the 16th of «lune 1882, B. sued the Administrator 
General of Ilengal, as mlininistrator of A.*ft (‘static, to 
r<5cover certain sums of money, set forth in detail in 
the ])laint, as having been rectuved by A. and not ac- 
counted for, stating that they Inul be(*n misappro- 
priate<l by A. Held that in respect of such sums as 
were received by A, in virtue of lus ]M)sitiou as 
manager under the registered agreement, the limita- 
tion of six years applied ; but that in respect of the 
sums received by him in the course of transiu^tions 
which did not come within the scKipe of the registered 
agreement, the limitation of three years ajiplied. 
IIaRENDKU KisHOUB 8iNOH V. AnMINISTUATOll 

Grnrral of Hkngal . I, I,. R., 12 Calc., 357 

arts. 118, 119 (1871, art. 129). 

Sees. 7 (1871,8. 7). 

[16 B. li. R., 1, 9, note 

See Art. 141 . • I. L. R., 8 AIL, 644 

See Declaratory Dkckke, Sfit for— 
Adoptions L 1j. K., 1 Bom., 248 

Under the Act of 1860 a suit simply to set aside 
an adoption uiws governed by clause 16 of section 1, 
and in some cases the cause of action was held to 
arise at the date of the adoption. 

See Mrinmoyek Dabrb «. Bhoobfnmoyek 
Dabkb . 16 B. L. R,, 1 : 23 W. R., 43 

And KALOVA KOM BHCJANaRAV V, Padapa wa- 
LAD Bhujangrav . I. Ii. B., 1 Bom., 248 

In another case the cause of action was held to 
accrue on the death of the adoptive mother, and not 


MMITATIOR- ACT, 1877, arts. 118 and 

119 — continued, 

at the date of the adoption. Taeini Chfen Chow- 

DHBY V. 8ABODA SFNDART DaSI 

[8 B. Ii. R., A. C., 146 : 11 W. R., 468 

Whore the suit was combined with one for jiosses- 
sion of property, the suit was governed by clause 12 
of section 1, and a period of 12 years* limitation was 
allowed. Tarini Cuaban Chowdhry v. Sauoda 
Sundabi Dasi 

[8 B. Ii. R., A. C., 146 : U W. R., 468 

lawAR Chandra Mittbr v , Shama Sundari 
Dasi . . 8 B. L. R., A. C., 160, note 

Badha Kissoebb Dossbe V. Guthee Kirsen 
Sircar . . . W. R., 1864, 272 

In Hubonath Chowdhry v, Hfrbb Lall Sha- 
HA 11 W. B., 477 

it was held that a mere notice that an adoption 
has tahen place is not of itself a cause of action 
from which limitation would run to bar a reversioner, 
— a ruling which seems to be set aside by the present 
Act. 

L ■ Suit to Met axide adoption, 

— Ignorance of adoption or its validity. — Cause 
of action. — In a suit to set aside aii mloption, the 
jwriod of limitation is not to be reckoned from the 
date of the ailoption if the mombt^rs of the family 
who seek to set it aside have by their declaration or 
conduct Bubsoquently shown that they did not know 
of the adoption or did not regard it as valid: it 
should be reckoned from the time when there was 
distinct knowledge of the validity of the adoption 
SOOBURNOMONEE DaBEA V. PeTFMBRB DoBEY 

[Marsh,, 221 : 1 Hay, 497 

See contra, TIadhakisskn Mahapatteu r. Srke- 
KI8SEN AIahapattkb . . 1 W. R., 62 

2, Act IX of 1871, Mvh, II, 

art. 129. — Suit to establish or set aside adoption . — 
Tluj provision in the schedule to the Limitation Act, 
1871, wherein it is enacted that with res^xict to a 
suit to establish or sot aside an adoption the time 
when the period of limitation begins to run is “ the 
date of the adoption, or (at the option of the plain - 
tifP) the date of the death of the adoptive iather," 
does not iiiU*rfere with the right which, but for it, 
a plaintiff has of bringing a suit to recover jiosses- 
sion of real property within 12 years from the time 
when the right accrued. Raj Bahadur Singh v. 
Achfmbit Lal 

[L. R., 6 I. A., 110 : 6 C. Ii. R., 12 

8. ■ ' Suit to set aside adoption, 

— Plaintiff sued in 1877 to set aside an adoption 
which was alleged to have taken place twenty years 
before, and, as heir of the husband of the lost Adhi- 
kar, who died in 1282, to obtain po88essi(^' of a cer- 
tain temple and properties attached thereto which 
the defendant claimed under the said adoption. 
Meld, on the authority of Raj Bahadur Singh v. 
Achumhit Lal, L. R., 6 I. A., 110: 6 Calc., L. H., 
12, that the suit was not barred by article 129, sche- 
dule II of Act IX of 1871. PUENA Narain Audhi- 
KAR V. Hbmokant Audhikab . 6 C. Ii. R., 46 
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LIMITATION* ACT, 1877. arts. 118 and 

W^-^oQtttinued. 

4, Suit to obtain a declaration 

that an alleged adoption is invalid or never took 
place. — Suit for possession of immoveable propertg, 
— Act XV of 1877 f sch. lly art, 141. — Article 118 of 
the Limitation Act applies only to suits where the re- 
lief claimed is purely for a declaration that an allegoil 
adoption is invalid or never in fact took place. Such 
a suit is distinct from a suit for possession of property, 
and the latter kind of suit cannot be held to he barred 
as a suit brouf^ht under article 118, merely by reason 
of its raising a question of the validity of an adoption, 
but is separately provided for by article 141. It is 
discretionary in a Court to grant relief by a declara- 
tion of a right, and consequently the fact that a person 
has not sued for a declaration should not Ik) a bar to 
a suit for possession of prtqnjrty on any ground of 
limitatioii prescribed for the former. IIasdbo v. 
Gopal .... L L. R., 8 All., 644 

5 , IX of 1871, art. 129.— 

Meaning of** suit to set aside adoption** — Article 129 
of schedule 11 of Act IX of 1871, the Indian Limita- 
tion Act of that year, using the expression “ suit to 
set aside an adoption,” defioted a suit bringing the 
validity of an adoption into (juestion ; and the rule of 
limitation given by that article applied to all suits 
in which the suitor could not succeed without dis- 
placing an apparent atloption, in virtue of which the 
opposite party was in possession. The plaintiffs, as 
collateral heirs of a childless Hindu, questioned the 
adoptions purporting to have been iinide by his 
widows in pursuance of authority from liini; such 
adoptions having been followed by continuous posses- 
sion, and having been recognised in formal instni- 
ments, proceedings, and decrees to whicli the plain- 
tiffs were parties. Held, on the ground that the 
adoptions were brought into question more than 
twelve years after their date, though less than 
tw'elve years after tin; plaintiffs’ titles (if any) luwl 
accruetl at the death of the surviving widow, that the 
suits were barred under article 129 of sclnnlule II 
of Act IX of 1871. Part of the language of the judg- 
ment in Uaja Bahadur Singh v, Achumhit Ball, L. 
R., 6 /. A., 110, referred to, and that case, in which 
the plaintiffs’ claim was not affected by the widow’s 
adoption, distinguished from the present. Jagadamoa 
CuAODUiiAM V. Dakhina Moiiuy Hoy Ciiaodjiki. 
Sabooa Moiiuy Roy Chaodhui v. Dakhina 
Mohun Roy Cuaodhbi . I. L. B., 13 Calc., 308 

[L. R., 13 I. A., 84 

6, ftnd art. 125. — Suit by re- 

versioner to declare adoption invalid, and set aside 
alienation. — Where a plaintiff, as reversioner, ])rayed 
for a declaration that an adoption alleged to have been 
ma<le by a Hindu widow eighteen years before suit 
w’as invalid, and that the sale of certain profierty made 
by the widow and the adopted son two years before 
suit was not binding upon him. Held that the suit, 
being substantially brought to declare the invalidity 
of the sale so as to enable plaintiff to recover as 
reversioner on the death of the widow and adopted 
son, and the dcclamtion as to the adoption being 
ancillary to that claim, was not barred by limitation. 
SBiyiTASA V. VBlfKATBAMANA 

[L L. R., 5 MacU 121 


LIMITATION ACT, Ifftl -continued. 

art 120 (1871, art. 118; 1868, b. L 

oL 16). 

See Abt. 62 (1871, abt. GO). 

[I. L. R., 1 AIL, 833 

1 L. R., 8 AIL, 278 

See Abt. 99 (1871, abt. 100). 

[I. L. B., 4 Gala, 688 

See Art. 144 (1871, art. 145)— Intbebst 
IK Immoybablb Propbbty. 

[I.L. R., 8 AIL, 40 

The general period of limitation of six years under 
clause 16 of section 1 of the Act of 1859 was neces- 
sarily much wider in its application than is article 
120 of the present Act, so many more suits Ixung now 
specially provide<l for. There was utider the Act of 
1859 a difference of three years in the period of li- 
I mitation appliuihle to contrairts regisUired and tliat 
applicable to unregistered contracts which could have 
been registered, the period being six years for tho 
former, and three years for the latter. Suits ou coik- 
tracts which could not have Iwen registered woro 
considered as cases not sjwcially iirovideil for, and 
held to be governed by the general limitation of six 
years. 

See Ali Said v. Sakiyasibaz Pbdda IUlaiya 
Rasimiiulu ... 2 Mad., 401 

Vblliappbn Chbtty V. Kootoo Thkkvan 

[2 Ind. Jur., O. S., 11 

OlTEIVI Ohbtty V. Aiyappa Naidu 

[2 Mad., 329 

Boistub Chubk Doss v. Pbbm Cuand Mittbb 

[4 W. R., 98 

ChUNDEB SBIK V. OUJADHtTB LaLL 

[1 N. W., 148 : Bd. 1873, 230 

Lbslib V. Panohanan Mittbb 

[6 B. L. B.. 608 ; 16 W. B., O. C., 1 

Pyabi Cuand Mittbb v. Fiiakbu 

[^0 B. L. R., Ap., 60 

S. C. Oppioial Assionbb v. Fuazkb 

[14 W. B., O. C., 61 

In the present Act the distinction is Ix'twcon “ <M>n- 
tracts not in writing registunid” (article 116) 
and “contracts in writing registered” (article 116). 

L Contract to cultivate indigo. 

Suit for damages for breach of . — Act X of 1886, e, 
5,__A <'ontract to sow and (Miltivat*? indigo provided 
for liquidated damages payable in a lump sum in the 
first year in which a breach of contract took place. 
Held that a suit for damages to the extent of tho 
injury sustained brought under section 3, Act X of 
1 1836, against a party for prevailing upon ryots, who 
; had entere<l into a lawful contract with the jilaintiff, 
to break that contract, was governed by the six years, 
limitation provided by clause 16, section 1, Act XIV 
of 1859. Mahombd Kazbjc Crowdury V. Fobbbs 

[6 W. E., 277 
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LIMITATION ACT, 1877. art l^O^outu 

nued, 

Mahombd Kabbm V. PoBBBS . 8 W. B.. 267 

FoUBBti t). FbBXAB SlKOH DOOGUB 

[7W.B^401 

2. — Suitg for declaratory decrees 

— Tlie gunoral period of six years extended to suits 
in which a declaratory decree and nothing more was 
sought— Molvill, J, Mobu bik Patlaji d. Go- 
pal BiK Satu . . I. L. B.. 2 Boxxl. 120 

Navabai H arid as. t/'.. in the same case decided, 
however, that it would not ap])ly where the declara- 
tion sought was of a right in immoveable property. 

See also Doolhun Janbbb Kobb v, Lall Bbha- 

BBB Host .... 19 W. B.. 82 

It was also held not to apply to a suit for a 
declaratory decree as to the erroneousness of a 
Magistrate’s oriler as to possession under the Crimi- 
nal ih*ocedure Code. Mboubaj Sibou o. Uasujdua- 
BBB SINOU • . • . 17 W. B.. 281 

Ukduoob Sikoh s. Cuuttbbduabbb Singh 

[9 W. B.. 480 

8, ■■■ ■ Suit for declaration of 

title,-- Possession. — Limitation will not apply to a 
claim for a declaration of title, where the plaintiff is 
in iKJSseasion of the land regarding which the declara- 
tion is required. I’uuBU Jan Kuatoon v. Bykunt 
CuUNliBB CUUOKBBUUTXY . . 7 W. B.. 96 

The general limitation of six yews was hold under 
the Act of lb59 not to apjdy to divorce suits. Hay 
V, Gobuun . 10 B. L. B.. 801 : 18 W. B., 480 

4 ^ — Suit for abatement of rent, 

Suit for apportionment of rent, — £eny. Act 
VI JI of 1869, s. 19. — In 1877 certain butwara pro- 
ceedings were terininiited, and the amount of land 
held by the plaiiitifE in the portion of tlie estate 
allotted to the defendant was ascertained. The rent 
payable was admitted to be at the rate of per 
beegah. In 1881 the defendauts sued the plaintiff 
for rent of a larger amount than the plaintiff admit- 
ted to be duo. and obtained a decree on the 31st May 
1881. On the 20th September 1881. the plaintiff insti- 
tuted a suit nominally under the provisions of section 
19 of Bengal Act Vlll of 1809 for abatement of 
rent, uix)u the ground that the defeiubints were seek- 
ing to charge him rent uiwn a larger amount of land 
than he actually held. The defendants j)lcadod that 
the suit was barred by limitation as being brought 
more than one yetir after the cause of action accrued. 
The Court found that the amount of land held by the 
plaintiff was the amount stated by him in his plaint, 
and not that alleged by the defendants. Held that 
the suit was rather one for the apportionment of rent 
i^ter the butwara proceedings, and not one for abate- 
ment of rent, and that it was not barred by limita- 
tion, inasmuch as the period allowed for such suit 
must be token to be six years and not one year. 
DoOBUA PBBdUAD r. Ghosita Gobia 

[L L. B., U Calo.. 284 


limitation act, 1877, art. XaO-c<mti- 

nued, 

Preach of covenant in lease. 

— The defen^nt took certain land from the plaintiff 
under a^ registered lease, which contained a clause 
prohibiting the defendant from digging a tank on the 
land without the plaintiff’s permission. The defend- 
ant having, nevertheless, constructed a tank without 
such permission, the plaintiff brought a suit to com- 
pel him to fill up the tank, or, in case he should fail 
to do so. for compensation. Held that the period of 
limitation applicable to such a suit was article 120 of 
schedule II of the Limitation Act. Kbdabnath 
Nao c. Khbttuepaul Sbitibutno 

[L L. B., 6 Calc., 84: 6 C. L. B., 669 

, ■ Suit to recover compensa* 

tion-moiMy lorongfully drawn out of Colleciorate . — 
A,, a Hindu widow, gi'anted, without legal necessity, 
a mokurrari lease of certain mouzahs, portion of 
her husband’s estate, to P, During P,*s possession 
part of the lands comprised in the granted mou/ 4 ihs 
were taken up by Government, and the com|)ensation- 
money was lodged in the Collectorate. A. having 
afterwards dicil. the next heirs of A* s husband, on the 
7th October 1871, sued B. to recover possession of the 
mouzahs. but not being aware of the facts, did not in 
that suit claim the compeusation-moiicy lying in the 
Collectorate. While this suit was still pending, P,, 
111 March 1872, drew the compensation-money out of 
the Collecitorate. The heirs, after obtaining a decree 
gainst B, for iiossession of the mouzahs, on the 13th 
September 1875 instituted a fresh suit against him 
to recover the comjHmsation-inoncy wrongfully drawn 
out by him from the CoUectorate. MeU that it was 
! not barred by limitation, although more than three 
years bad elapsed since the money had lieeu drawn out 
by B,— article 118, and not article 60, of schedule 
II of the Limitation Act IX of 1871, applying to the 
case. Nbnd Lall Bose v. Auoo Mahomed 

[L L. B., 6 Calc., 697 : 6 C. L. B., 45 

" Peoovery of money deposited 

in Government treasury, — The period of limitation 
for recovery of moneys deposited in a Oovenimcnt 
treasury, the equivalent whereof was to be returned, 
does not exceed six years. Sheobaj Singh v. Col- 
LEOTOB OP Mobadabad , . 2 N. W., 379 

Q- — Suit to recover deposit — 

Where A, mode a dejxisit as security for the discharge 
of bis duties as manager of an estate under the Court 
of Wards, which dejMisit was liable for all sums not 
at^couiited for by Ar, and a suit was, after bis dismis- 
sal from his appointment, brought for the recovery 
of the deposit, — Held that the period of limitation 
allowed was certainly not less than six years, and 
l^gan to run, not from the date of his dismissal, but 
from the time when the account of charges due 
against the deposit was made and sent ^n to him. 
Upbndba Lal Mukhopadhya V, Collector of 
IUjshauyb . . 1. 1,. B., 12 Calc., 113 

Suit to recover deductions 

from^depMit of revenue to prevent sale, — The six 
years’ period of limitation applies to a suit to recover 
deductions made on account of revenue by the 
Collector from a de|) 08 it made by a sharer of a joint 
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estate in order to protect his share from sale by 
reason of the default of his co*sharer. BorKUWT 
IQ^atu BuoorA o. Kam Nath Bhooya 

[4 W. B., 8. O. O. Refl, 9 

10. -- "■ — Suit on mortgage bond to 

recover amount by tale of ^property, — Personal 
liahilUy of mortgagor. — Cause of action. — By a 
mortgage bond, dated the 28th Magh 1281 B. S. (9th 
February 1875), it was provided that if the mort* 
gagors should fail to pay the money secured thereby 
according to the terms thereof, the mortgagees should 
immediately institute a suit and realise the amount 
duo by sale of the mortgaged property, and that if 
the proceeds of such sale should not be sufficient to 
liquidate the debt, the mortgagees should realise the 
balance from the persons and other properties of the 
mortgagors. It was further agreed that the principal 
and interest secured by the bond should bo repaid in 
tlie month of Magh 1282 (January— February 1876). 
In a suit instituted on the 9th October 1882 upon the 
mortgage to recover the amount due by the sale of the 
mortgaged property, and the balance, if any, from the 
persons of the mortgagors, — Seld that the bond in 
question provided for two remedies in one suit, and 
did not contemplate a second suit being institute to 
recover the balance from the jicrsons of the mort- 
gagors in the event of the iirst remedy against the 
mortgaged property proving insufficient to pay the 
debt ill full, aud consequently that the cause of action 
against the persons of the mortgagors accrued upon 
the date on which the mortgage-money became due ; 
and as the suit was instituted more than six years 
after that date, the plaiutiff^s claim was barred 
by limitation, so far as ihe personal liability of the 
mortgagors was coucerued. Miller v. UuNaA 
Natu Moulicr . . 1. L. B., 12 Calo., 889 

11. Suit to recover non-here- 

ditarg office. — Karnam. — The plaintiff’s adoptive 
father was dismissed from the office of karnam on 
the 4th of April 1862, aud the plaintiff was ajtpouitcd 
in his stead on the 29th April 1865. On the 25th 
September 1865 the plaintiff was dismissed and the 
second defendant appointed. The present suit for 
recovery of the office and land attached was hied on 
2l8t September 1877. Heldy on the autliority of 
Tammirazu Mamazogi v. Pantina IHarsiahy 6 Mad., 
801, that the suit was barred, not liaviug been brought 
within six years from the 25th 8epteml)er 1865. 
Fattehsangji Jaswatiangji v. Dessai Kaliianraiji 
Hehumutraiji, L. if., 1 I. A., 84, discussed. Vbh- 
KATASVBBAUAllAYYA V. SUBAYYA 

[I. li. B., 2 Mad., 288 

12. ■ ' ' — Time from which period 

of limitation begins to run. — Mortgage by conditional 
sale. — A mortgagee under a deed of mortgage by 
conditional sale obtained a final order for foreclosure 
under Regulation XVII of 1806 in December 1875. 
He then sued to have the conditional sale declared 
absolute and for possession of the mortgaged property, 
obtaining u decree for the relief sought in April 1881. 
lu a suit for pre-emption in resjicct of the mortgage, 
— Jleld, with reference to article 120, schedule 11 of 


LIMITATION ACT, 1877, art laO-ctmfi. 
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the Limitation Act, which was applicable to the case, 
that the pre-emptor*8 full right to impeach the sale 
had not accrued until the mortgagee hod obtained the 
decree of April 1881, declaring the conditional sale 
absolute aud giving him possession. Masik Lai V. 
Qajraj Singh, L L. B., 4 All., 414; and Pray 
Chaubey v, Bhajan Chaudhri, I. L. R., 4 All., 291, 
referred to, Udit Sihuu v, Padaratu Singh 

[I. L. B., 8 AIL, 54 

18. Share of undivided me- 

hal. — Conditional sale. — The limitation applicable 
to a suit to enforce a right of pre-em])tion in respect 
of a conditional sale of a share of an undivided mehal 
is that contiiined in article 120, schedule II of Act 
XV of 1877, viz., six years. Nath Prasad t>. Ram 
Paltan Ram . L L. B., 4 All., 218 

Asuik Ali V. Mathura Kandu 

[L L. B., 6 AIL, 187 

14. Mortgage by conditional 

sale. — Right to sue. — The limitation for a suit to 
enforce a right of pre-emption in respect of a mort- 
gage by conditional sale is that provided by No. 120, 
Bcbedule 11 of Act XV of 1877, — tlmt is to say, six 
years {Nath Prasad v. Ram Paltan Ram, L L. R., 4 
All., 218, followed) ; and where the mortgagee by 
conditional sale is not in possession under the mort- 
gage, aud after foreclosure has to sue for possossion, 
the right to sue to enforce a right of pre-emption ac- 
crues wbeu he obtains a decree for possession. Ra- 
siK Lal V. Gajraj Singh . 1. L. B., 4 AIL, 414 

15. — , Suit for pre-emption. — Rival 

pre-emptor impleaded as defendant, — Two suits to 
enforce the right of pre-emption in respect of a parti- 
cular sale having been instituted, the plaintiff in tho 
one first instituted was added as a defendant to tho 
other. Held that, as regards him, the second suit 
constituted a claim by one pre-emptor against aiiuther 
for determination of tho question whether the plain- 
tiff or the defendant had the l^itter right to pre-empt 
the profwrty, which was a claim essentially declaratory 
in its nature; and there being no siHielfie jirovision 
for such a claim in the Limitation Act, it was govern- 
ed by article 120 of that Act, and the right to sue 
accimed when the first suit was instituteii. DuRGA 
V. Haidar Ali . . I. L. B., 7 AIL, 187 

16. . 1.1 and art. 73, — Promissory 

note. — Special agreement. — Held that a suit brought 
in March 1881 U{Mm a promissory note, dated the 12th 
of Sei>tember 1876, payable at any time within six 
years u]:)on demand, was not liarrod by limitation, 
being governed, not by article 73, but by article 120 of 
schedule 11 of the Limitation Act, 1877. Sanjiyi 
V. Errafa • • . L L. B., 6 Mad., 290 

17. Suit for refund of money 

paid on decree afterwards reversed, — A. got a decree 
against B. for rent at an enhanced rate, on the 29th 
of June 1863, which decree was affirmed both in re- 
gular and special ujijical, but was reversed by tho 
Privy Council on the 5th of May 1873. Between the 
two dates just mentioned A. got sixteen other de- 
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crces for rent at the enhanced rate, based on the 
original one of the 29th of June 1863. A Pull 
Bench liavlnj? ruletl that a suit for a refund of the 
excess rent would lie,— that such a suit must 
be brought within six years, under Act IX of 1871, 
schedule II, clause 118 (Act XV of 1877, schedule 
11, clause 120). Kali Chuhun Dutt «. Jooesh 
CuuKDBB Dvxr . . • 2 O. Xi. B., 864 

18. Suit for reooaery of in- 

Btalmtnt of profeesional tax. — Towns Improvement 
Avtf Madras (III of 1871). — A suit for recovery of 
instalments of profession tax under the provisions 
of the Madrua 'l owna Improvement Act, 1871, is gov- 
erned by article 120, schedule II of the Limitation 
Act. PUKSIDHNT OP THK MUNICIPAL COMMISSION, 

Guntue, V. Seikakulapu Padmaiiazu 

[L li. B., 3 Madn 124 

10. — — Claim to compel tenant 

io remove trees. — Article 120, Act XV of 1877, ap- 
plies to an alternative claim put forward in a suit for 
ejectment to comi>el the defendant to remove trees 
from lands leased to him for agricultural purposes. 
Gonbbu Doss v. Gondour Kooemi 

[I. li. B., 9 Calc., 147 : 12 O. Ii. B., 418 

20 . - ■■ Suit for exclusive riyht 

to worship . — A suit for an exclusive right to worshi]i 
an idol is governed by article 118 of Act IX of 1871. 
Esuan Cuunobe Uob V . Movmoiiini Dahsi 

[I. li. B., 4 Calo., 688 

21. ■ and art. 11.— Order dis- 

alloioing claim. — Civil Procedure Codes (Act VIII 
of 1809). s. 246. and (Act X of 1877). as. 97-371.— 
The defendants attaclnd certain property, which the 
})lHintifp8 alleged belonged to them. The plaiiitiiTs 
preferred a claim to the projwrty under s<‘Ctioii 246 
of Act Vlll of 1859 : this claim was disallowed on the 
15th August 1877. In Juno 1878 the pluintiflFs 
brought a suit to ostablish their title to the property 
attai'iied, and for confirmation of possession. Pend- 
ing this suit, the principal defendant dieil, and the 
plaintiffs applied for an order to substitute certain 
persons as defendants. The Court thereupon direct- 
ed the is8U(^ of a summons on the defendants proposed 
by the plaintiffs to appear and defend the suit ; but ! 
the plaintiffs failing to jiay the costs of the service of i 
this summons, the suit was dismisstal on the 14th | 
March 1879. On the 4th March 1880 the plaintiffs 
again brought a suit to establish their title to the 
same pro]>erty, and for confirmation of possession. 
Meld that the order of the 15th August 1877 not 
being an order |>a8Bod under section 283 of Act X 
of 1877, article 11 of schedule II of Act XV of 1877 
did not apply, but that article 120 of schedule II was 
applicable. Bissbssue Bhugut v. Murli Sahu 

[1. Ii. B., e Calc., 163 : U C. Ii. B.. 409 

See OOFAL CUUNPBE Mittbe V, Moiibsu Cuun- 
LBE BoEAL 

[I. Ii. R., 9 Calo., 280 ; 12 C. h. B., 189 

22. — Suit after release 

from attachment. — A. and B., in execution of a de- 
croo obtained on the ICth January 1877 by them 


MMITATION ACT, 1877, art 120^coirti- 
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against C. for rent, obtained possession of certain pro- 
perty. D., whose husband was originally tenant of 
the property, had sold her interest in it, obtained a 
mortgage from her vendee upon it, and subseciuently, 
in execution of a decree, dated 12th Januai-y 1877, on 
the mortgage, attached the property, but the attach- 
ment was released on the 14th April 1877 at the in- 
stance of A. and B. D. thcrcu})ou transferred her 
decree to the plaintiff, who again attached the pro- 
perty, but the attachment was again refused. The 
plaintiff then sued on the 18th March 1880 to have 
it declared that the decree of the 14th January 1877 
was collusive, and that he was entitled to sell the pro- 
perty under the mortgage decree of 12th .Tanuary 
1877. Held that the suit was governed, not by article 
11, but bv article 120, of schedule 11 of the Limitation 
Act, and that the suit was not barred. Brojo 
Mohun Bhutto v. Bahhika Teosunno Chunleb 

[13 C. Lw B.. 139 

23. « and art. 8L — Money 

which plaintiff was obliged to pay in consequence 
of acts of defendants . — On the 29th May 1873 one 
T. drew from the hands of a shroff a sum of money 
which had been deposited by him in the name and 
to the credit of a third person. On the death of 
such third i)orson his heirs sued the shroff to recover 
the sum doposited, and on the 30tli January 1878 
obtained a decree, in satisfaction of which the shroff 
paid the decretal money into Court on the 15th 
January 1883. On the 5th February 1884 the shroff 
sued T.. the heirs of the third party and another 
person (who owned to having received some of the 
money from T.). to recover the sum he had been 
compelled to pay under the decree of 1878. Held 
that the plaintiff’s cause of action arose at the time 
when ho actually paid down the money on the 15th 
January 1883, and that the suit, therefore, was not 
barred by limitation. Tobab Ali Khan v. Nil- 
BUTTUN Lal . . I. Ii. B., 13 Culo., 155 

24, Express trust, — Admi- 

nistration suit. — Executor, — Suit for an account 
against an executor or his representative. — B. died 
in 1865, leaving a will, of whicdi his nephews P. and 
8. were the executors. His will provided that after 

! payment of all debts, &c., the residue of his property 

I should remain in the hands of the executors, who 
were “ to maintain the family in the same manner as 

I I used to maintain the family in my house.” After 
the diiath of both the executors, the residue was to be 
apportioned among the children of his nephews in 
Oijual shares. On the death of the testator, P. took 
jiossossion of the estate, and died on the 10th Janu- 
ary 1876. S. remained passive until the 27th 
August 1884, when he took out probate of R.*s will. 
On the 23nl January 1885. he filed the present suit 
against the defendant as widow and administratrix of 

A, praying for an account of the estate* of B. that 
hati come to the hands of P., and also for an account 
of the estatii of P, The plaintiff contended that 

B. *s estate came into the hands of P. as a trustee ; 
that the suit was to recover the pro}>erty for the 
purposes of the trust, and that section 10 of the 
Liuiitatiou Act (XV of 1877) ajipUod. The defend- 
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aat alleged that all the moneys belonging to S.*» 
estate) wbich had come into the hands of P., had been 
expended in paying SJ 9 debts, and that there was no 
residue left for the purposes of the trusts of the will, 
and she contended t^t the suit was barred by limit- 
ation. Held that the suit was barred by article 120 of 
schedule 11 of the Limitation ActjXY of 1877, being 
primarily not a suit to follow trust property in the 
hands of a representative of a trustee, but really to 
ascertain whether any trust remained to bo adminis- 
tered after the testator’s debts and funeral expenses 
had been paid. No breach of trust was alleged. The 
suit was merely for an account against the executor 
or his representative. To such a suit section 10 of 
the Limitation Act docs not apply. 8 ha.PUBJ1 
Nowboji Poohaji e, Bhikaiji 

[I.i:i.B.,10BonL,a42 

24. Company^ Winding up, 

— I/iquidatof‘» — Suit hy liquidator for calle . — 
Period of limitation applicable to suit by liqui- 
dator for calls different from that applicable to 
suit by company itself . — The directors of the P. 
company made a call of RlOO per share upon its 
shareholders on the Ist October 1882. On the 8th 
March 188G, the company was ordered to be wound 
up by the Court, and an official li(|uidator was ap- 
pointed. On the 17fch March 1880, the official liqui- 
dator filed this suit against the defendant, who was 
a holder of twenty-one shares in the company, to 
recover (along with other calls) the amount of the 
said call of Ist October 1882. As to this part of the 
claim, the defendant pleaded limitation. Meld that 
the suit being brought, not by the company, but by 
the liquidator, article 120 of the Limitation Act, XV 
of 1877, applied, and that the claim was, therefore, 
not barred, Pabbll Spinniuo akd Weaving 
Company v. Manek Haji 

[L K B., 10 Bom., 483 

25. * and arte. 48 and 60. — 

Suit for right to follow goods in hands of agent 
made liable for conversion . — The defendant, as an 
agent, sold goods entrusted to him by his principal, 
who died after a decree hod been made against him 
for their conversion ; and, as agent for the represtmta- 
tivc of the deceased, retained the proceeds, which the * 
decroc-holder had an equitable right to follow in the 
agent’s hands. Held that neither article 48 of sche- 
dule II of Act IX of 1871, fixing the limitation of 
three years to suits for moveablp property acquired by 
dishonest misappropriatiou or conversion, nor article 
60 of the same schedule, fixing the limitation of three 
years to suits for “ money payable by the defendant 
to the plaintiff,” and to suits ** for money received to 
the plaintiffs’ use,” were applicable to the present 
suit ; but that as a suit for which no period of limita- 
tion was provided elsewhere, it fell within article 118 
of the same schedule, fixing for such suits the limita- 
tion of six years. GUBUDAB Ptne v. Ram Naeain 
8ahu 

[L Ik B., 10 Calc., 860: 1,. B., 11 L A., 59 

26. and arte. 62 and 89.— 

Suit against trustee for poisession of share, and for 

III 


lilHITATION ACT, 1877, art 120— ooa«. 

nued. . 

and arts. 62 and 89— 

nued. 

account and recovery of profits.-^M. P^; 

chased oortain property jointly in 1866, and had oquu 
interests in it till 1868, when M.’s interest was reduced 
to one third. S. paid the entire purduise-money In the 
first instance, and incurred expenses in conducting suits 
for possession of the property, and for registration of 
the deed, and ultimately obtained iwssessiou in 1869 or 
1870, and took the profits from that date. M. did 
not pay any part of the money up to 1870, and it 
was not till 1871 that the whole of his share of it was 
subscribed, and ho paid little or nothing towards the 
expenses. Subsequently he sued for possession of 
his share, to have an account taken of the profits, 
and to recover his share of them with future mesne 
profits and costs. Held that article 89 of schedule 
II of the Limitation Act did not apply to the suit ; 
and that article 62 did not meet a claim like the pre- 
sent, relating to an cquiUhlo claim against a trustee 
liable to account, in which the relief sought was to 
have an account taken of the trust property and to 
recover what might be due. Guru Das v. Eow 
Naram Sah,. L. H I. A . 69: I. L. 

860, referred to. Held, also, that article 120 of 
schedule II of the liimitation Act applied to the suit, 
it was one for which no period of limitation was 
nrovided elsewhere in the schedule. Muhamambd 
Habiboha Khak c. Saw>ab 35 

and arts. 62 & 182. — 


27 , 

Suit for ** haq-i-ehaharam ” based on custom. C., 
the proprietor of a certain mo^lla, 8ue(l A., who 
had purchaaeil a house situated in the mohalla at a 
sale in the execution of his own decree, for one fourth 
of the purchase-money, founding his claim uiwn an 
ancient custom obtaining in the mohalla, under which 
the proprietor thereof received one fourth of the 
purchase- money of a bouse situated thenun, whet ler 
sold privately or in the execution of a dma. Held 
tliat the period of limitation applicable to sneb a suit 
was that prcscriliedby article 120. sclunlule 11 of Act 
XV of 1877, and not by article 62 or by article 182 

of Kibath CB^AB^ R 2 Au!, 3M 

and art. 106 . — Suit to 


QO .. 

mnduppartnerMp.-T., B., W tho owner, 

of a ce^iii ctabe in c<iiial .hare*, in 18(,a unte^ into 

a i^rtncreWp for “ ttie cultivation ot tea 

producU” uiKin .ncli estate. In „ 

Joined the firm, In 1870 U. died, and m 1871 T. pnr- 
cha.ed hi. .hare and those ot B. and and in 1873 
that of B. In 1876 T. gave the Uelhi and Lon^n 
Bank a morteage, on which they afterward, obtained a 
feree again.U.ini personally, in execution ot which In. 
right and intereet in the estate were put up for «iIo 
on 20th Juno 1877, and purchaaed hy tlie Bank, who 
obtained posMssion in Augu»t 1877. In Au^«t 
1879 B and W.’t executor mied T. and the Bank 
claiming a declaration that they had been partner, 
with 7’ in the estate; that if the partnersliip should 
be held to be subsisting it might be dinsolvcd, or t^t 
if it bail cewed to exist, the data of ita termination 

5 P 
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might he tixcd, und tiiat in cither case a liquidator 
might be appointed. Held that the period of limita- 
tion applicable to the suit was that provided in article 
120, and not article 100, Act XV of 1877, but that 
in either case the suit was within time, as the part- 
nership was dissolved, and consequently time began to 
run, not from the death of H. or the purchase by T, 
of the shares of M. and I. in 1871, or of R. in 1873, 
but in August 1877, when the defendant Bank took 
possession of the partnership property. Habbison o. 
Dblui Ai(i> LoNDoii Bank . I. Ii. B., 4 AIL, 487 

29. and arte. 131, 144.— 

Adverse possession. — Suit for declaration of right to 
malikana awl to set aside order refusing to register 
names . — Previous to 1826, dcarah X. accreted to 
mouzah Y„ and some time before 1800 the malik of 
Y. executed two conveyances in favour of A., and H. 
respectively. In 1800 A. sued B. in the MunsiPs 
Court for possession of a sliare in X. which B. claimed 
under his conveyance, in that suit A. succeeded on 
the ground that B.*s conveyance did not cover the 
share claimed by bin in X., but merely covered the 
share in the mouzah Kself, whereas by his conveyance 

A. had acciuircdthe right to the share in X. which he 
claimed. In 1800 the^ Collector refused to recognise 
£.*s right to malikana payable in respect of the share 
in X. which had been the subject of the suit in 1800, 
or to register his name in respect thereof, but acknow- 
ledged A.’s riglit thereto, relying on the decision of 
the Civil Court in the suit between A. and B. 8ub- 
8e<|uently B.*s representatives, C. and i>., in 1870, 
sought to have tlieir names registered in respect of 
the same malikana, but they were op[)oscd by JS., who 
allcgcil that A, had been acting throughout as liis 
benaniidar. The Collector referred the case under sec- 
tion 65 of Act V 11 of 1870 to the Civil Court, and tlic 
application of C. and J), was eventually disallowed. 
C. and D. thereupon, on the 6th November 1880, in- 
stituted the present suit against j&\ in the Court of 
the Subordinate Judge, for a declaration of their 
right to the malikana, and for a reversal of the order 
refusing to allow their names to be registered in 
resect thereof. Held that the suit was barred by 
limitation, being governed either by article 120, 
131, or 144 of the Limitation Act (Act XV of 1877), 
bocau 80 —(l) there being no allegation of dispossession, 
if it were contended that the suit was one for jK)S8es- 
sionofun interest in immoveable i»rojH!rty, ai’ticle 141 
would apply ; (2) if it w'ore contended that the suit 
was for the puriKiao of establishing a ^riotlically re- 
curring right, pure and simjde, article 131 would apply, 
and the period must be reckoned from 1806, when the 
plaintiff w'lis first refused the enjoyment of the right ; 
(3) if, however, it were said to be u suit to establish 
a iKiriodieally recurring right, and something in ad- 
dition, inasmuch as the right carried with it a right 
to the jwoperty itself, if the parties consented to take 
a settlement when the time for concluding the next 
temponiry or iHjrmaueut settlement came, article 120 
must be held to apply. But that, m any event inasmuch 
as in the year 1806 the Collector refused to recognise 

B. *s right to the malikana, and adverse possession so 


LIMITATION ACT, 1877, art 120-co»/i- 

nued. 


and arts. 131, 144— 

nued. 

far as possession could be taken of such an interest 
in immoveable property, was then taken by A., or in 
other words by JP., because it must be taken that the 
Collector since that date had been holding for A,, 
whose right he had then recognised, after refusing to 
recognise the right claimed by B., the present suit, 
having been instituted in 1880, was ecjually barred, 
whichever of the above articles was held to apply. 
Rao Karan Singh v. Bakur Ali Khan^ L. R., 9 I. A., 
99t referred to and distinguished. Gopinath Chow- 
DHEyo. BarowAT Pkbshad 

[L L. E., 10 Calc., 097 


art. 121 aSTl, art. 119 ; 1869, s. 7). 

See Aut. 130 . I. L. B., 8 Calc,, 230 

1. — Sale for arrears of rent of 

putni ienure.—Upon the sale of a putni talook for 
arrears of the landlord's rent, the purchaser acquires 
it free of all incumbrances created by the outgoing 
putnidar; and according to Act XIV of 1869, sec- 
tion 7, the piircluiBcr’s .cause of action arises from 
the date of sale. Bbojo Soondub Mitteb v. Futick 
C uuNDBB Boy . . . . 17 W. B., 407 

2 . Act IX of 1871, art. 120. 

— Suit to cancel under- tenures, — “ Avoid.** — The in- 
terpretation which should be put on the word “ avoid 
in scliedule II, articles 119, 120, of Act IX of 187 1, is 
to do sometbing in exercise of the right of avoidance. 
Unnoda Chubb Bibwab v. Mothuba Natu Doss 
Biswas , . , I. L. B., 4 Calc., 860 

[4 C. L. R., 6 

art. 122 (1871, art. 121; 1869, b. 1, 

cL 11). 

; Execution of decree aqainst 

Sirdar* 8 heir toho is not a Sirdar. — Suit on ducree.-^ 
jjecree payable by instalments, — The ])laiutiir s father 
obtained a decree in the Court of the Agent for sir- 
dars in 1848 against the defendant’s grandfather, a 
third-class SSirdar. The decree gave an option to the 
8irdar to pay up the debt., at once, or ^ear by year, 
[.out of the revenues of a village. The Sinlar chose 
I the latter alternative, and execution proceeded ac- 
cordingly on that footing till his death in 1862. 
His son survived him and died in 1867, when the 
defendant, who was not himself a Sirdar, succeeded. 
The Subordinate Judge of Khed — to w'hom, on the 
cessation of tlio Sirdarship in the defendant’s family, 
the Agbut referrt'tl the decree for further execution — 
j)roceeded with the execution up to the year 1870, 
when these proceedinirs were pronounced to be ir- 
regular. The plaintiff thereupon, the year 1877, 
tiled the present suit on the strength of his decree of 
1848. Held that the period of limitation applicable 
was that of twelve years from the date of the decree 
(Act IX of 1871, schedule II, art. 121), but that the 
decree should bo viewed as analogous to an instal- 
' iiient decree and made as against the defendant in 
I 1867,— down to which time the protreeds were regu- 
larly realised,— because it tben, on bis father s death. 



( 3361 ) 


DIGEST OP CASES. 


( 3362 ) 


MMITATION ACT, 1877, art. 122— 

nued, 

became first operative against him. In the ease of a 
decree payable by instalments, as the command of 
the Judge prescribes a term for the performance of 
the several parts of his order, it is to be construed 
as becoming a judgment for purposes of limitation 
as to each instalment only on the day when ])aymcnt 
is to be made. Saehabam Dikshit v. Ganush 
Sathb . . . . 1. Ij. B., 3 Bom., 193 

art. 123 (1871, art 122 ; 1869, s. 1, 

cL 11). 

1, Suit under will for sum as 

legacy. — W^here a sum assigned to sons was, by the 
terms of the will, to be regarded as a legacy, and 
not*as a charge on the estate fur their mainteiianee, — 
Held that clause 1 1, section 1, Act XIV of 1859, was 
the limitation applicable to suits under the will for 
recovery of the sum due as a legacy. Nana Nauain 
Kao u. Rama Nuno . . .2 Agra, 171 

2. — — Suit for legacy. — R. by his 

will gave the whole of his property to his brothers, 
making a specific provision of R4,000 for one of his 
daughters (the mother of the plaintiffs), which was 
to remain as amanut in the family treasury, yielding 
her interest if and till she gave birth to a male child, 
when she should also have 200 beegahs of land. 
Shortly after this the testator died, and the elder of 
the plaintiffs was Iwrn. The mother having since 
died without drawing the principal or taking the 
allotment of land, and the manager of the family 
estate having refused to give the plaintiffs their due, 
they sued to recover what was left to their mother. 
Meld that this was a suit for legacy, and that 
clause 11, section 1, apjdiijd so far as the claim for 
money was concerned; and that the cause of action 
to the plaintiffs occurred at the time of the birth of 
the elder plaintiff, when his mother became imme- 
diately entitled to the principal sum of money and 
to the land. Prossono Chundbr Roy Chowdry 
V. Gyan Chundee Rose . . 13 W. R., 354 

3 ^ Will, — Suit for share of 

testator's moveahU property . — Article 122 of Act 
IX of 1871 applies to a suit for a share of the 
residue of a testator’s moveable property disposed of 
by his will. Teebcooeasoondery Dosheb v. 
Debendeonath Taooeb . 1. Ij. B., 2 Calc., 4:6 

4, Suit for legacy against 

representative of testator. — Article 123 of the 
Limitation Act only applies to eases in which the 
property sought to be recovered is not only a legacy 
but is also sought to be recovered as such from a 
person who is l) 0 und by law to pay such legacy, 
either because he is the executor of the will or other- 
wise represents the estate of the testator. Issue 
Chunuee Dosa v. JuauuT Chundbb Shaha 

[1. li. B., 9 Calc., 79 

art 124 a871, art;123). 

Suits of the nature de8cril>ed in this article were, 
under Act XIV of 1859, held to bo governed by 
clause 12 of Boction 1, the general limitation of twelve 
years. 
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L Officeof hereditary priest, — 

Immoveable property, — lii a suit between Hindus, 
the office of hereditary priest to a toiU|>lo, though 
not aimexed to, or held by virtue of, the ownership 
of any laud, yet being by that law classed as im- 
moveable pit>perty, should be held to Iw immove- 
able property witliiii the moaning of clause 12 of 
seetiou I of tbe Limitation Act, 1859. IvuiSHN- 
ABUAT BIN lllEAQANaB V. KAPAUHAT BIN MAHATi- 

BUAT .... 6 Bom., A. C., 137 

Ralvantbav alias Tatiaji Bai’Aji v. Puesho- 
TAM SiDiiMsiivAE .9 Bom., 99 

In a Madras case, however, the six years* period 
was lieUl to apply. 

2. Office of knrnam. — Tnoi- 

dental right to land attached to office. — Suit 
brought ill 1868 to establish that plaintiff hail vested 
in him the riglit to the office of karnam of certain 
villages from which he had been ousted by the 
defendant in 1857, and to recover from deleudant 
the mirasi lands annexed to tbit office, The Court of 
first instance decreed for plaintiff. Tbe Civil Court 
reversed this decision on the ground that title to the 
office was the principal matter of the plaintiff’s 
claim, and the right t ;0 iiossession of the laud merely 
an incident de])en(lent u})on that, title j that, there- 
fore, as tbe jieriod of limitation apjilicable to ilie 
former claim (six years) liiwl elapsed before tlie in- 
stitution of the suit, it was not maintainable for the 
land. Upon sjieclal ajipeal, the di*cree of the (Mvil 
Court w'as affirmed on the grounds tliai it was con- 
clusively found that the land was inseparably attached 
to the office us a source of eiulowmeiit for the services 
of the holder of it for the time being, and that, as 
against the plaintiff, the dcfemlant wum protected 
ill the possession of the office by clause Id, section 1, 
Act XI V of 1859. Tammieazu RAMZonr v. Pan- 
TiNA Nakbiau .... 6 Mad., 301 

8 . — - Suit lor possession of here- 

ditary office ana for aeeount. — Adnerse possession, 
— X.\ the founder of two jiiigodas, dieil in 1795 leav- 
ing six sous, of whom two were named C. and T, 
respectively. T., the younger, died in 18;J4, leaving 
two sons, of whom one, wlio died in 1853, was the 
father of the plaintiff. The foundi'r’s eldei son, C., 
died in 1816 leaving two sons (Jf., who died in 1840, 
and L., who died in 1847) and two daughters (A. 
and the defendant’s mother. ’J’hc office of dharma- 
karta descended from the founder to C. After his 
de.ath a manager was ajipoinfed by the Collector, and 
C.'s son Jf. was (lisjio.ssesHeil by his uncle T., and in 
1834 M. brought a suit in equity against T. and his 
sons. Pending the final decree M. was appointed by 
the Supreme Court to act as dharmakarta. A decree 
was never imssed and the suit abated on M.*s death in 
1840. M. was succeeded in the office of dharina- 
karta by his brother L., who hold it till 1847, when 
he died, leaving it by will to his sister A. and her 
husband R. jointly. R. died soon after, and A, in 
1872, leaving the office by will to her sister’s son, the 
defendant. In a suit by plaintiff, as eldest surviving 
male member of the founder’s family, claiming the 
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oiEco of dharmakartay or that if he were not entitled, 
tome proper person might be appointed to it, and pray- 
ing that an account might be taken of the pagoda pro- 
perty against the defendant as dharmakarta and also 
as executor of A.r^Held on appeal (cx)niirming the 
decision of the Court of first instance), on the first 
question, that the suit was barred by the Limitation 
Act, IX of 1871, schedule II, article 123 : that what- 
ever might be the efPect of the possession by M. and 
i., tho< will left by L. in 1847 bequeathing the office 
to his sister A, and her husband JZ. was an act 
unequivocally hostilo to the rights of the male mem- 
bers of the family ; and as the will was at once acted 
upon, they must have had notice of this invasion of 
their rights. Mamally Chenna Kesavaeata o. 
VAiDBLiNaA • . L L. R., 1 Mad., 343 

4. Suit for possession of 

hereditary office. — JFatan, Alienation ©/'.—■Adverse 
pussession, in the case of an alienation of a watan, 
only begins to run against the heir from the time 
when he is entitled to succeed to the vx^ssession of 
the watan property, — i. <?., from the date of the death 
of the watandar. Ravlojiuav bin Tamajieav v. 
Babvantuav Venka "ksu . I. L. B., 6 Bom., 437 

art. 126 (1871, art. 124). 

See Aht. 118 (1871, AKT. 129). 

LI. L. B., 6 Mad., 121 

1, " ■ Suit to set aside deed made 

by Hindu widow. — The cause of action in a suit by u 
reversioner during a widow’s lifetime to declare a 
conveyaiKH* made l»y her to be void, was held under 
Act XIV of 1859 to arise from the dati^ of the con- 
veyance. lluiKAJi Apaji V , Jagannatu Vithal 

[10 Bom., 361 

See Pebshad Singh v. Chbdeb Lall 

[16 W. R„ 1 

2. Hindu widow. — Suit to set 

aside alienaiiony and to restrain waste. — AT., a Hindu 
widow, assigned one moiety of her share in her hus- 
band’s estate to H. S.y in consideration that H. S, 
should conduct and pay all costs of a suit which was 
then to be instituted against her husband’s brothers, 
of whom B. C., the present plaintiff, was one, to n.>- 
oover the share to which she was entitled, and also to 
pay her maintenance in the meantime. The assign- 
ment was dated 24th December 1804. The suit was 
brought, and a certain sum, in Government pajnsr 
and notes, was decreed to K. on August 5th, 1808. 
This sum was paid into Court by B. C. on 10th 
March 1809, and upon K.*s application was, on 10th 
March 1871, iwid out to her. B, C. then sued as re- 
versionary heir to have the deed of assignment set 
aside, and prayed that H S, should be restrained 
from receiving the moiety. The plaint was filed on 
14th March 1871. In it he alleged his apprehension 
of waste by K. Held that a suit simply to set aside 
the assignment would have been barrt*d as brought 
more than six years from the date of the assignment, 
yet «o far as it was based on the allegation of appre- 
hended waste, it w’as not barred by the law of limit- 
ation. BxSWANATH CUUNDBB r. Kh ANTOMAN l Dasi 

[7 a L. B., 131 
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This article applies only to suits to have deeds of 
alienation declared void. An omission to bring such 
a suit does not affect the right to sue for possession 
of the property alienated within twelve years of the 
widow’s death. {See art. 141.) 

See Chundeb Eanth Roy ». Pbabt Mohun 
Roy . . 1 Ind. Jur., O. S„ 21 

[Marsh., 33 : 1 Hay, 89 

WooMA Chubn Banbbjbb V. Habadhttn Mo- 
ZOOMDAB . . . . 1 W, B., 347 

and Sbinath Gangopadhya v. Makes Chandba 

Roy • .4 B. L. B., !F. B., 3 

art 126 (1871, art. 126). — Cause of 

action, — Suit for possession of joint estate impro^ 
perly alienated by father of plaintiff . — in a suit 
under the Mitakshara law for possession of land by 
annulment of illegal sales by his father, the plaintiff’s 
only cause of action is the taking possession by the 
defendant of wbat was the son’s joint share of the 
family projicrty, and bis suit ought to be brought 
within twelve years of such adverse jiosscssion, 
POONKEET KoOBB V . KISKEN KiSKORE NAEAIN 

Singh 23 W. B., 419 

See Nowbut Ram v, Dubbabeb Singh 

[2 Agra, 146 

art. 127 (1871, art. 127; 1869, a. 

1, oL 13). 

Sees. 2 . . L L. B., 7 Calc., 461 

See Abt. 62 . I. L. B., 6 All., 442 

See Asi. 136 . 1. 1., B., U Calc., 680 

Section 1, clause 13 of the Act of 1859, applied to 
Mahoinedau as well as Hindu families. Khyboo- 
NissA V . Sabuoonibsa Khatoon . 6 W. B., 238 
as this article<^does : the corresponding article of the 
Act of 1871 was specially applicable only to Hindus. 

1, Suit for share in family 

dwelling . — A claim by a member of a joint Hindu 
family to a share in a family dwelling, on the allega- 
tion that the house was originally joint, fell within 
the provisions of section 1, clause 13 of Act XIV of 
1859. Denonath Shaw v. Hubutnabain Suaw 

[12 B. L. B., 349 

Kbibhnadhun Chowbhby V. Hub Coomaby 
Chowdhbain . . . 26 W. B., 37 

2. — - - ' Mortgage by one member of 

Hindu family, — Surrender of equity of redemption. 
— Act XIV of 1859, section 1, clause 13, was intended 
to apply to suits between members of a joint family, 
not to a case w'hero a mortgage haviif^ been made by 
one member on behalf of all to a stranger, that mem- 
ber afterwards, against the w'ill of liis copartners, re- 
leases the eipiity of redemption. Radkanath Das 
r. Elliott . 6 B. L. B., 630 

S. C. Badhanath Das v. Oisbounb & Co. 

[16 W. R., P. C., 24 
14 Moore’s I. A., 1 
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8. — Suit to esialltith right to 

fhare profits of watan. — In a suit to establish a right 
to share in a watan and to recover a portion of the 
profits thereof for seven years, — Meld that the case 
was governed, as to limitation, by clause 13 and not 
clause 16 of section 1, and that arrears for seven 
years were, therefore, properly awarded. Gundo 
Ananbbay «. Kbishnabay Goyind 

[4 Bom., A. C., 56 

4. '■ ■ Suit to enforce right to 

separate possession. — Clause 13, section 1, applied 
to suits in which a plaintiff sought to introduce one 
or more additional co-sharers into the enjoyment of 
property alleged to be joint, not where a plaintiff 
sought to enforce his right to separate possession of 
that to which he was entitled. LUEnsB Monbb 
Dossbb 0. Bbojo Bullttb Seal . 11 W. B., 132 

6. ' ■ '■ - Bight of son claiming 

partition after father^ s death, — Survivorship. — In- 
heritance, — Clause 13 of section 1 of Act XVI of 
1859, when it provided, as the period of limitation for 
partition suits, “ the period of twelve years from the 
death of the persons from whom the property 
alleged to be joint is said to have descended,’^ must 
be taken to have been intended to apply, in this 
Presidency, to the case of a son claiming partition of 
joint family property after the death of his father ; 
although in strictness the language of that clause 
would not then bo applicable, inasmuch as in this 
Presidency, and wherever the Mitakshara law pre- 
vails, sons in such a case are considered to take by 
survivorship rather than by inheritance. Hansji 
Chhiba V. Valabh Chhiba 

[I. 1j. B., 7 Bom., 297 

6. Suit for division of family 

property . — Where a suit was brought for a division of 
family ])ro|KTty twelve years afU;r the death of the 
head of the family, — Held that the suit was not 
barred by clause 13, section 1, Act XIV of 18.59. Sun- 
HAiYAN V, Sabbaba ^ubbaiyan . 2 Mad., 347 

7. Suit to compel partition of 

moteahle and immoveable property. — A Hindu of the 
Southern Maratha country, having two sons undivided 
from him, died in 1872, leaving a will disposing of 
ancestral estate substantially in favour of bis second 
son, excluding the elder, who claimed his share in 
this suit. In 18G1, a suit brought by this elder sou 
against his father and brother to obtain a declaration 
of his right to a partition of the ancestral estate, was 
dismissed, on the ground that he had no right in 
his father’s lifetime to compel a partition of the 
moveables; and that as to the immoveables, the* 
claim failed, because they wore situate beyond the 
jurisdiction of the Court. Held that the snit 
was not barred under the Limitation Act, XIV of 
1859, section 1, clause 13. As to the immoveables: 
setting aside the fact that the plaintiff had remained 
in possession of one of the houses of the family which 
had been treated by the father as continuing to be 
part of the joint property, the decision of 1801, based 
as to the immoveables on the absence of jurisdiction 
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to declare partition of them, caused this part of the 
claim to fall under the provisions of Act XIV of 1859, 
section 14. As to the moveables t assuming that they 
could, on the question of limitation, be treated as dis- 
tinct from the immoveables, and that no payment had 
boon made within twelve years before this suit by the 
ancestral hanking firm to the plaintiff, the adjudica- 
tion of 1801, whether in law correct or incorrect, had 
been that the elder son could not assert his rights in 
the moveables until his father’s death. The defend- 
ant in this suit, who hod taken the benefit of that 
judgment, could not now insist that it did not 
suspend the running of limitation on the ground that 
his brothers might have appealed from it if erroneous. 
So far, also, as the father’s interest was concerned, 
the succession only opened on his death. LakhuaK 
Daba Nais; e. Bamcuanbba Daba Naie 

[I. Ii. B.. 6 Born., 48 
L. B., 7 I. A., 181 

8. .. n .i.. . . Suit to recover share tf 

joint property -Cbinso 13, section 1 of Act 

XIV of 1859, was not applicable to a snit to recover a 
share of joint projierty to which the plaintiff claimed 
to bo entitled by inheritance. Dinonath Eaka r. 
Rubebbumnissa Bibbb . . 20 W. B., 270 

9 ^ Suit to enforce right to 

share in joint property, — Suits to enforce the right 
to share in any property, on the ground that it is 
joint family property, must bo brought within twelve 
years, exclusive of the jioriod during whic^h the pro- 
perty was under atUelmumt by Government and 
neither party was in iwssession. Shibojibay v, 
Naiejibav .10 Bom., 228 

10. Suit by adopted son for 

share of ancestral estate. — Cause of action, — As 
against an adopted son suing for his share of the 
ancestral estate, the law of limittiitioii does not 
begin to run until tl»e allotment of such share has 
been demanded and refused. Ayyavu Muppanab®. 
Niladatcui Amual . . .1 Ma4., 46 

11. Suit of share of family 

properly. — Bxvluswn from possession. — In a suit to 
enforce the right to share in property oa the ground 
that it was joint family property, — Held that upon 
the construction of clause* 1.3, wetion 1, Act XIV of 
1859, the claiinaut, in order that the statu fiO shall bo a 
bar, must have been entirely out of possession and 
excluded from posscission by thoH(j against whom bo 
claims. QOYINDUN PlLLAl 9. CuiDAMBABA PlI^AI 

[8 Mad., 99 

See Hajbhwara Gajapatt Xabaika Dso Ma- 

HABAJULUNOABU V. ViBAPBATAPAH RVBBA 
GAJAPAIT NABAINA DbO MAUABAJULOVaABU 

[5 Mad., 81 

And SUBBAIYA O. RaJEBYABA SaSTBULB 

[4 Mad., 864 

12. Question as to exclusive 

possession . — Onus of proof. — B^usal to allow 
share. — The question of fact whether there has been 
such **xclusive poMession or enjoyment must be 
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decided upon the evidence in each c^e, and may be 
satisfactorily proved, although there may be no evi- 
dence of an express refusal to allow plaintiff any 
part of the beneftts of tlie joint propei*ty. Subbatya 
V, Rajebyaba Sabtbulu . . 4 Mad., 854 

Jabaoo V, Fakebba . . 3 Agra, 133 

Kajoo Singh v. Gtineshmoneb Bfbmonkk 

[16 W. R., 400 

13. ' Suit for share of joint 

property, — A. got a decree for possession, but before 
she obtained possession B, obtained a decree declaring 
him jointly entitled with to a particular share of 
the same pro]Xjrty. Held that wlnm A. got }K)8Bes- 
sion, that jwssession inured to the benefit of B. as well 
as to herself, and B/s cause of jwtion in a suit against 
A, in respect of the same jiroperty dated from the 
time when A. obtained iMissession, and a suit was not 
baiTcd if brought within twedve years <if tliat time. 
Gooboo Ohubn Sibcab v. Goluckmonee IIosser 

[13 W. R., 188 

14. Suit for share of profits , — 

If by arrangement ti e shares of certain co-sharers are 
left in the possession of other co-sharers during the 
period of a current settlement, the cause of action to 
the sharers whose shares have been so left for jirofits 
accrues only when the settlement expires. Toolbke 
Ram «. Nahub Singh . . 3 Agra, 271 

15 ^ Suit for share of joint 

property. — Cause of action, — VVliere parties are 
living together in cominensality and in joint posses- 
sion of projK'rty, no caust‘ of acti(»n arises to one of 
them for the n^covery of his share until he is dis- 
jKissessed by the other, and limitation runs from the 
date of such dispossession. Jaottb Ciitinueu San- 
DYAL «. BhYBUB CuUNDEB SANUYAL 

[19 W. R., 344 

10. Adverse possession. — Stdt 

for partition.-^ ^\\QVC the bulk of the estnte of a 
Hindu family is held and managed by a single mem- 
ber of the family, and the other members receive and 
enjoy part of the lands as sir, the possession of the 
bulk of the estate by the manager is not a<lverse so as 
to bar, under the Limitation Aet, XIV of 185i), seetion 
1, clause 13, a suit by the others for partition, unless 
there are circumstances to show that they lu cepted the 
sir lands in lieu of the shares that would have beim 
allotted to them on a partit ion. The case of Appovier 
V, Rama Subha Aiyan, 1 1 Moore* s I. A., 75, approved. 
Kukjebt SiNOii V. Gugraj Singh 

[L. R., 1 1. A., 9 

]t7, Receipt of payments for 

share of joint property,— a Hindu widow, enti- 
tled to her husband's share of the joint properly, 
continues to live in the family and mess with them, 
ia BHflIicient, in the absence of evidence to the con- 
trary, to show that she is receiving payments on 
acceaut of her sliare, within clause 13, section 1, Act 
XIV ol 1859. Gobinh Chhnpeb Bagchee v, Kripa- 
icoybbDaebx .... llW.R.,Sd8 


LIMITATION ACT, 1877, art. 127— co»//. 

nued. 

18. — Rent collected by one 

member of Mahomedan family living jointly. — Even 
if a member of a Mahomedan family collects the rents 
and profits of the family property, his possession can- 
not lie considered adverse to his mother and sister, so 
long as these live and mess jointly with him and re- 
ceive money's worth in the payment of their family 
expenses. SiBDAB v. Molvnoo Sibdab 

[24 W. R., 1 

19. Joint property y Suit for 

share of. — Onus prohandi.^ A suit to enforce a right 
to a share of joint family property must 1 h* brought 
within twelve years from the date of the last payment 
to the plaintiff, or the ^lerson through whom he claims, 
on account of the share; and the onus is on the plaintiff 
to show possession of the share, or receipt of a pay- 
ment on account of it, within twelve years. It is 
not sufficient for the plaintiff to show that the pro- 
perty was joint family ])ropcrt.y. Gossain DosS 
Koonhoo V. ISiKO Koomabee Detiia 

[12 B. L. R., 219 : 19 W. R., 192 

Umbika Chubn bHET V. Bhaggobutty Chiibn 
Shbt 3 W. R., 173 

Byddonath Ojha V. Gopai Mal 

[6 W. R., 170 

Htjbeeuub Mookebjeb V. Tebncowbek Dossrk 

[6 W. R., 170 

Kbisto Chundeb Bubmo SuBMin v. Mohesh 
Ojiunheb Bubmo Submah . 28 W. B., 381 

20. Suit for share of joint an- 

cestral property . — A Hindu dieil in 1840, leaving him 
surviving seven sons, who, after their father’s death, 
entered into joint iKissession of (;ertain immoveable 
property which had been left by him, and continued 
to live in commensality until 1859, when a separation 
in mess took pla<*e. Subseiiucntly, more than twelve 
years after the father's death, a suit was brought by the 
youngest son for his share of the joint ancestral pro- 
perty belonging to the father, and to property subse- 
quently acquired out of the proceeds of such joint 
estate, to which the brothers were entitled in equal 
shares. The plaintiff failed to show that any payment 
was made to him, or any person through whom he 
claimed, by the jhtsou in possession or management of 
the property, within twelve years before the com- 
mencement of the suit. Held that the suit was barred 
by limitation under clause 13, section 1, Act XIV of 
1859. Uma Sundabi Dasi v. Dwabkanath Hot 

[2 B. L. B., A. C., 284 

S. C. WOOMA SOONDUBBB DOSSBB t>, DWABEA- 
NATH Roy . . . . 11 W. B., 72 

AMITBAT bin YbSHTANTBAV jpESHMVKH V, 

Anyaba Abaji Deshmukh 

[6 Bom., A. C., 60 

21. — Rntry of names in regis- 

ter, — Held that the plaintiffs' suit was barred by 
la)>8e of time, they having received nothing from the 
property, a share of which they claimed, for a period 
beyond that prescribed by clause 13, section 1, Act 
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XIV of 1859. The fact that the plaintiffs liad a 
manifest right by inheritance, and tliat their names 
had been entered in the revenue register as proprie- 
tors, is not e(]uivalent to proof of jmymcnt to and 
receipt by them of any profit on account of their 
sliare. Khobun SiNau v. Bbrabeb Lall 

[8 Agra, 95 

Maesood Ali Khan v, Guazebooddebn Khan 

[3 Agra, 168 

22. Suit to enforce share of 

joint property. — Proof of payments. — In ruling that 
a suit to enforce the right to a share in certain pro- 
perty on the ground that it is joint family pro|>crty 
is barred under section 1, clause 13, Act XIV of 1859, 
it is not enough to find that the jdaintiff hiul occasion- 
ally received money from the defendant, and that his 
sister continued to live in what had originally been 
the joint family dwelling-house; but there must be 
a distinct finding as to what payments (if any) have 
been made to the })laintiff within twelve years next 
prior to the date*, of the institution of the suit, by the 
person in jiossi'ssiou or managimient of the i»ro)>(^rty 
on account of the plaintiff’s alleged share. PuossoNO 
CooMAB Mookebjke V. SiiAMA Chuun Mookeujkh 

[17 W. B., 461 

23. Payments for joint share, 

•—Proof of payment is not necessary to bring a case 

within clause 13, section 1, Act XIV of 1859; but the 
limitation therein prescribed will apply to the case of 
a jK'rson entitled to a share in prop<*rty, and simply 
enjoying the property with the co-sharers, there being 
no division of luoiuiy or any jiaynuiut at all made 
between them. liutrjOHiTUJiK Paul v, Hubo Soorr- 
DUBBK Dkueb . . . .17 W, B., 630 

24. Peceipt of share of profits 

otlurwise than by money. — In a suit to recover pos- 
session of land alleged to have belonged jointly to the 
plaintiff’s late husband O. and his late elder brother 
P., the defendant pleiwled limitation, on the ground 
that neither the ])laintiff nor her ])rcdecesor was in 
possession within twelve years. It was found that the 
two brothers hatl lived in the same mess, the older 
collecting the rents and profits, and therewith man- 
aging the family exptmses. Meld that if O. did not 
receive money from P. he received money’s worth, 
and that would suffice to bring the case within Act 
XIV of 1869, section 1, clause 13 ; and if chiuse 13 did 
not apply, clause 12 must, and the suit was not barred. 
Chukdkb Mokbb Debia v. Mbhabjab Hibbb 

[22 W. B., 186 

25. Suit by Mindu excluded 

from joint family property. — In a suit by a Hindu* 
excluded from joint family jiroperty, to enforce a 
right to a share therein, brought before the 1st of 
OctolH*r 1877, the period r)f limitation must lx; com- ! 
puted under article 127 and not under article 143 of ’ 
schedule II of Act IX of 1871. Kali Kishobe ! 
Roy V. Dhunubjoy Roy . I. L. B., 3 Calc., 228 j 

Habsji Cuhiba V. Valabu Chhiba ( 

[I. L. B., 7 Bom., 297 I 
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Under Act IX of 1B71» the causo of action aroso 
from tho time when the plaintiff demanded and was 
refused his share ; consequently it was then neces- 
sary to make that allegation. IIakbji Cuhiba v. 
Valabu Cuhiba . . 1. L. B., 7 Bom., 297 

26. " - Exclusion from share of 

joint property. — Article 127, schedule II of Act IX 
of 1871 presupposes tho existence of joint family 
property, and that there has been an exclusion from 
participation in tho enjoyment of such projxjrty. 
SemblCt — The word “ excluded ” in that article implies 
previous inclusion, Saboda Soonouhy Dosbeb v, 
Doya Moyeb Dobbbb . I. L, B., 5 Calo., 938 

27. Joint property. — Evi- 

dence. — Before a plaintiff can bring his cast* within 
article 127 of schedule 11 of the Limitation Act, 1877, 
it is iucumbeTit on him to show that the ])r()]Kirt'y in 
which he seeks to rccovcw a share is “ joint, property.** 
OmioY CnUBN Giiobk v. GourNu CiinNUEii Dev 

[I.L. B..9 Calc., 237 

28. -- Claim to property as 

dauyhler*s son. — ’fhe ]»roviHioim of article 127 of 
schedule II of the J/imitation Act do not apply to 
a ])er8on who claims to iuluu’it ])roiK‘rty as a daugh- 
ter’s sou. JWoTHUKA Nath Dutt v. Horbant Nath 
Ddtt. Pbabi Mohun Dutt v. Hobkant Nath Dutt 

[11 C.L. B.,312 

29. ■ " ■ Suit for possession and 

partition. — Acquiescence in alienation.^ Exclusion 
from share. — In a suit to obtain a share by j)artition 
of a joint family property, the interest of tho plain- 
tiff’s father having been sold in execution of a de- 
cree, limitation is to bts c;omputcd from tho time 
w'hcii exclusion from Ins share first bocoinos known 
to tho i)laintiff. Ibsubidutt Siwnu v. hniAHiif 

[1. L. B., 8 Calc., 063 

80. - — Exclusion from share , — 

Suit for partition. — Wlierc in a suit for partition a 
District .Iu<lge l>eld tho jdaintifT’s claim barred on 
the ground that the defendant luul been in jsisses- 
sion of the projXTty in dispute for more than fifteen 
years without any claim having b(;en made by the 
plaintiff, — Held that under the Limitalioii Act, XV 
of 1877, article 127, tinn; would not run against tho 
plaintiff until his exclusion (if he was excluded) 
from the ])roperty had become known b) him. Hart 
V. Mabuti . I. L. B., 6 Bom., 741 

31, Exclusion from joint 

property. — A collabjral mouiht;r of a Hindu family, 
alleging it to Ixj joint, claimed his share of ancestral 
property in Oudh, ])art of which formed a taluk 
inherited, for a con8i<l(;rablc time past, by the eldest 
son, who, taking the whole of it, had given mainte- 
nance to the other nieml>cr8. This taking was en- 
tered in the first and second of the lists made under 
the provisions of tho Oudh Estates Act I of 1869, 
and as to it there was no ground of claim. But with 
rcsjK'ct to the savings, accumulations, and invest- 
ments made from the income and proceeds of the 
taluk before the confiscation and restoration of Oud h 



( 3671 ) 


DlQflST 07 GAMS. 


( 8872 ) 


UtflTATION AOT. 1877, art. 187— «©■«• 

nued, 

lands in 1858, tho contention was that each member 
was entitled to his share, and that, by the presump- 
tion in respect of a joint family, the burden was on 
the talukdar to prove that there were no savings or 
accumulations made otherwise than out of the taluk 
and before the confiscation. Beld that, if it were 
assumed that the family was for some purposes un- 
divided, still this was not the case of an ordinary 
undivided Hindu family, and that, in such a case as 
this, the presumption must depend on somewhat 
special circumstances. However, this case must be 
decided on the distinct ground that, as the claimant 
had been excluded from his share, if he liad one, for 
more than twelve years, he knowing of this exclu- 
sion, the law of limitation enacted in Act XV of 1877, 
schedule II, article 127, was applicable, and the claim 
was barred by lapse of time. KAanUKATH Bali v, 
Mahabaj Bali 

[L Ii. B., U Calc., 777; L. R.,12 1. A„ 118 

82, — Suit for nhare of joint 

property, — JExoluaion. — Adverse possession, — In a 
suit for a share of undivided property from which 
the plaintiff had been out of possession admittedly 
for thirty-five years, — Held tliat the suit was not 
barred by limitation, as the possession of the share 
in question by the defendants since 1846 had not 
been a possession of it as their own property to the 
exclusion of the plaintiffs or their father. Nilo 
Ramohandba 0. Gobins Ballal 

[L I*. B., 10 Bom., 84 

art. 128 aSTl, art. 128; 1860, 

B. 1, ol. 18), 

. . . — Suit to recover mainten- 
ance, — Section 1, clause 13, Act XIV of 1869, applied 
to suits for the recovery of maintenance, whether the 
right to receive maintenance arose out of the general 
law, or out of a specific deed granting such mainte- 
nance. Bamasookbbby Debba V, Shamasoobdeby 
Debba • . . . W.B.,1864,18 

2 , ■. — Suit for maintenance. — 

Clause 18, section 1, Act XIV of 1869, did not apply 
to a suit for maintenance, when the right to receive 
such maintenance was not a charge on the estate of a 
deceased person, but on tho estate of living persons. 
Bibobb Ball Chattbbjbb «. Luokheb Mobsb 
Dbbia • , , • 4 W. B., 84 

— Suit for maintsnanee , — 

In a suit for maintenance, the cause of action 
Ordinarily arises at the time when tho maintenance 
having become necessary is refused by the party 
from whom it is claimed. Section 1, clause 18, Act 
XIV of 1869, did not apply to all suite for the recovery 
of maintenance brought by a Hindu widow against her 
husband’s family, but only to suite in which the 
plaintiff seeks to have her maintenance made a 
charge on a particular estate. Timmappa Bhat v, 
Pabmesblbiahma - 6 Bom,, A, C., 130 

4 , — Suit for maintenance as 

charge oh eslate.—The plaintiff sued the defendants 
for future and past maintenance and obtained a 
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decree for future maintenance and for arrears of 
maintenance for seven years. The parties were 
governed by the Aliyasantana law. It was found by 
the lower Appellate Court that for twenty years 
before the suit the plaintiff lived apart from the 
defendants and tho other members of the family, and 
supported herself without receiving or applying for 
anything towards her maintenance out of tho family 
property in tho possession of the defendants, or obtain- 
ing any recognition of the right to maintenance. On 
special appeal, — Held^ per Scotlabb, C, J,, tliat, as- 
suming the Aliyasantana law recognises the right 
of the plaintiff to enforce separate maintenance as 
a charge upon the estate, the plaintiff’s claim was 
barred by section 1, clause 13, Act XIV of 1859. Per 
COLLBTT, J. — It is doubtful whether clause 13, which 
applies to cases where the right to receive mainte- 
nance is a charge on the inheritance of any estate, 
applies in a case where the right of the plaintiff is 
said to exist by reason of her being a co-proprietor 
with the defendants. If the suit be not within clause 
18, then it was one to recover an interest in immove- 
able property, and was equally barred by clause 12 of 
section 1. Abbaeku o. Ammu Shbttati 

[4 Mad., 187 

SUBBAH AEIA MUDALIAB V. KALIABI AmmAL 

[7 M:ad., 226 

Suits for maintenance not chargeable on any* 
estate wore governed by clause 16 of section 1 of tho 
Act of 1859 ; tho cause of action in such coses did not 
arise until there had been a demand and a refusal. 
Kalo Nilkantb V . Lakshmibai 

[1. li. B., 2 Bom., 687 

6. Hindu widow, — Mainten- 

ance , — With regard to the widow’s right to mainte- 
nance, a statute of limitation would do much harm if it 
should force widows to claim their strict rights and 
commence litigations which, but for the purpose of 
keeping alive their claim, would not be necessary or 
desirable. A Hindu, disposing of his estate by will, 
expressed his hopes that his wives and son would 
all live amicably together after his death, and would 
all look upon his eldest son as the head of the family ; 
he then bi^ueathed the whole of his property to his 
eldest son, directing him to provide for his (the test- 
ator’s) widows, and for the other members and de- 
pendents of the family, and he declared that he made 
these provisions with a view to prevent dissensions in 
the family, and to enable them to live in peace and 
harmony after his decease. In a suit brought more 
than sixteen years after the death of the testator by one 
of his widows against the eldest son to recover main- 
tenance, it was pleaded for the defendant that the 
claim was barred by limitation under clause 13, sec- 
tion 1, Act XIV of 1869, which provides that suits 
for the recovery of maintenance, wheh the right to 
receive such maintenance is a charge on the inherit- 
ance of any estate, must be brought within twelve 
years from the death of the person on whose estate 
the maintenance is alleged to be a charge. Held 
that the testator had not created, by his will, a 
specific charge on the inheritance of his estate with- 
in the meaning of the provision of Act XIV of 1859, 
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but had merely imposed upon the defendant an 
obligation, in case the will should interfere wdth the 
ordinary Hindu law entitling his widows to mainten- 
ance, to make allowances for their support of a kind 
analogous to that which the law would have pro- 
vided. Held also that, although there was no evi- 
dence of a specific demand for maintenance, there was 
ground for believing that maintenance had been with- 
held under circumstances amounting to a refusal, 
giving rise to a cause of action. NabatANBAV 
Kamchandba Pant Hamabai 

[I. L. D., 8 Bom., 415 
L. B., 6 I. A., 114 : 6 O. L. B., 162 

6. .11 ■ ... ,. 1 — Suit for arrears of main^ 

tenance. — In suits coming within the operation of 
the Limitation Act, IX of 1871, the widow might re- 
cover arrears for any period, unless it appeared that 
there had been a demand and refusal, in which case 
she could recover arrears for twelve years only from 
the date of such demand and refusal. Tivi v. Ramji 

[L L. B., 8 Bom., 207 

7 . ___ and arts. 180 and 132.— Suit 
for arrears of maintenance charged upon immoveable 
property.— Kn allowance for the maintenance of a 
younger memiKjr of a family was charged upon the 
inheritance to which the eldest male member alone 
succeeded. Held that a suit for arrears of such 
maintenance within twelve years was within time 
under Act XV of 1877. Ahmad Hossrin Khan v. 
NiBA-UD-DiN Khak . I. L. B., 9 Calo., 945 

[18 0. L. B., 880 
L. B., 10 I. A., 45 

art. 180 (1871, art. 180; 1869, 

8. 1, oL 14). 

See Onus peobandi — Resumption and As- 
8BS8MENT 8 W. B., 69, 182 

Clause 14 of section 1 of the Act of 1850 applied 
to suits to resume or asst'ss lands held rent-fre<! suhse- 
(lueiit to the Permanent Settlement, 1790. Kbisiito 
Mon UN Doss Bukbheb «. Joy Kibhen Mookrb.irr 

[8 W. B., 88 

Dhunput Sinoh V, Boojah Sahoo 

[4 W. B., 63 

1, Suit for resumption . — Un- 

der Act XIV of 1859 a zemindar could not re- 
sume land, whether lakhiraj or not, held from before 
1790. Even an auction-purchaser was Ijarrcd by 
limitation if the ryot could prove that the land was 
in the |>08 session of those through whom ho claimed 
before 1790. Radha Kisto Mytbb «. Bhuowan. 
Chundeu Bobe . . . .1 W. B., 248 

Sbistbedhub Samunt V. Romanath Hokhit 

[6 W. B., 58 

KhELUT CHUNDEB GHOBE V. POOBNO Chundeb 

Roy 2W.B.,258 

2. Suit for land as part of mal tenure 

—Cause of action. — The cause of action in a suit for 
land as part of the plaintiff^s mal tenure, which land 
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the defendant is holding on an invalid lakhiraj ten- 
ure arises when the defendant first begins to hold 
the land in dispute rent-free. Fubiono v. Kubboo 
Mvndub 7 W. B., 581 

See Baboda Kant Roy v. Sooevot Mookeb- 

JBB ..... 1 'W . B., 29 

8. Suit to recover portion qf 

xemindari granted not in accordance with Mad, 
Keg. XXV of 1S02. — The appellant, a zemindar, 
sued to recover a portion of the zemindari granted 
by his grandfather upwards of forty years ago, upon 
the ground that the grant was not made in con- 
formity with the rc(|uirement8 of Regulation XXV 
of 1802, and that, in the absence of the observance 
of the formalities there prescribed, the grant was 
void. Seld that more than twelve years having (dapsed 
since the title accrued to the person under whom the 
plaintiff derived his right to resume, the apptml should 
be dismissed. Section 1, clause 14 of Act XIV of 
1859, considered and applied. Seta Rama Kbistna 
Rayudafpa Ranga Rao v. Jaounti Sitayamma 
Gabu 8 Mad., 67 

Ali Saib «. Sanyabibaz Peddabaliyaba Sim* 

nuLU 8 Mad., 5 

See Kbibhna Devu Gabu v, Ramachandba 
Devu Mahabajulu Gabu • 3 Mad., 158 

4. — ■■■' — "" ■< ■ ' Suit for resumption by dur» 

putnidar. — Cause of action, — In a suit by a dur- 

utnidar for the resumption of land alleged to be 

eld as lakhiraj under an invalid title, limitation 
must be calculated, not from the date of the creation 
of his dur-putni title, but from that of possossion 
of the party from whom the ])utnidar originally de- 
rived his title. Gungabam Ciiowdby v. Hubrb 
Nath Chowdby ... 16 W. B,, 486 

And so if he is an auction-purchaser. Bussber- 
OODDBBN V. SlIIBPEBBHAD ChOWDHBY 

[W. B., 1864, 170 

Nibunjun Aohabjeb r. Kubalee Chubn 
Banekjeb . . . . 1 W. B., 197 

Or a purcliascr from Government : his cause of ac- 
tion daU>s from the time when the right accrued to 
the Government. Bunnoo v. Ameebooddbbn 

[28 W. B.,24 

6. Suit for assessment of rent 

after resumption of lakhiraj lands. — A. got a decree 
against B., which declare<l that (H;rtain lands in B,*s 
possession, alleged to have l)ecn lakhiraj lands from 
before l7iX), were A.*9 mal lands and liable to assess- 
ment. More than twelve years after the date of this 
decree, A. sued to assess the lands. Held (afiSrming 
the decision of Ainblie, J.) that the suit was not 
barreil by the provisions of Act IX of 1871, schedule 
II, article 180. 1»botap Chundeb Chowdhby ». 
Shukiibe Soondabeb Dabbeb • 2 C. L. B., 669 

6. Service tenure.— Assessment 

of rent by Settlement Officer.— In a suit against the 
Taloukdari Settlement Officer, who had assessed rent- 
free land on the ground that it had been granted for 
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service, and that service was no longer required, — 
ffeld that if the grant was the grant of an office re- 
munerated by the use of land, the right to assess was 
barred by the possession of a person not claiming 
under the grantee for a longer period than twelve 
years after the right to resume accrued under Act 
IX of 1871, section 29, and article 130, schedule II. 
Keval Kubeb Taltjbdabi Settlement Officer 
[ 1. li. B., 1 Bom,, 686 

7. and arts. 121 and 149. 

— llesumpiion and assessment of laJchiraj land . — 
Discussion of the law of limitation as applicable 
to the resumption and assessmciut of lakhlraj lands. 
Koylabhbashiny Dosske «. Gocoolmoni Dosbeb 

[L Ii. B., 8 Calc., 230 : 10 C. L. B., 41 

art. 131 (1871, art. 131). 

See Art. 120 . I. Ii. B., 10 Calc., 007 

1. Cause of action. — Suit for 

turn of worship of an idol. — The plaintifF sued the 
defendants for a declaration of his right to a turn 
of worship of an idol for seven and a half days in 
each month, alleging t. at the defendants, who were 
entitled to another turn, had in 18(54 taken ad- 
verse possession of the idol and projHjrties belong- 
ing to it, and had so dei)rivod him (the plaintiff) 
of his turn of worship from that time. Jleld 
that the cause of action did not recur os the 
turn of worship came round. Such suit fell within 
the oiKjration of clause 1(5, section 1, Act XIV of 
1869. Oaur Mohan Chowdiiry v. Mahan Mohan 
Chowduuy • 6 B. If. B., 362: 16 W. B., 29 

2. Might to exclusive worship 

of idol. — Might to turn of worship. — In a suit 
brought in 1876, in which the plaintiff claimed, 
us heir of her husband, li share in a certain taluk, 
together with exclusive right of worship of an idol, 
A., and the riglit to the worship of an idol, B., for one 
sixth of every year, from the jwssessiou and enjoy- 
ment of which she alleged she bad l)een dispossessed 
by the defendants in 18t5G, — Held that her claim, as 
to the idol B. came under the provision of article 131 
of Act IX of 1871, and was not barred ; but as to A. 
the claim was govoriuHl by article 118 of the same 
Act, and, not having been preferred within six years, 
was barred by lapse of time. Eshan Chundkr Hoy 
V. Monhohini Dabsi . I. Jj, B., 4 Calc., 683 

8. Worship of idol. — Turn of 

worship.-— Recurring right. — A suit for a palla^ or 
right to worship an idol in turn, is a periodically 
recurring right within the meaning of Act XV 
of 1877, schedule II, article 131. Eshan Chunder 
Moy V. Monmohini Dost, JT. L. R., 4 Calc., 6S3, fol- 
1ow(hI. Gopsbcishbn Gossamy v. Thaeoobhass 
Gobbaht 

[I. B. B., 8 Calc., 807 ; 10 C. B. R, 430 

4. — — Suit to recover burial fees. 

— Cause of action. — In a suit to n»covor burial fees, 
the right U) whiidi occurred whenever a corpse was 
brought for burial, the period of limitation was held 
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to be twelve years from the date of the first refusal 
of the enjoyment of the right, Bahab Shah «. 
Pbbo Shah . . . , 24 W. B., 386 

6. — Claim for monthly allow- 

ance from temindari.— Demand and refusal. — Re- 
curring right. — 8 ., being entitled to a monthly allow- 
ance from a s^emindari under an agreement, dated 
1881, died in that year. In 1867 K., his senior 
widow, claimed the' allowance; the zemindar contend- 
ed that the allowance was personal to 8., and did not 
descend to his heirs. K. obtained a decree. In 18(54 
R., the junior widow of 8., sued K. to establish the 
right of her son JIf. to succeed to the estate of 8. as 
his son and sole heir, and obtained a decree from the 
Privy Council in 1871. In 1872 M. demanded and 
waa rcfuBwl the allowance from the zemindari. In 
1875 M. came of age and in 1879 brought a suit 
against the zemindar to establish his right to the 
allowance, — Held that the claim by Jf. was not 
barred by limitatiou. Uamnah Zamindab v. Dora- 
SAMi . • . . I. B. B., 7 Mad., 341 

Zamindab of Ramnah ©. Doras ami 

[L B. B., 7 Mad., 341 

art. 132 a871, art. 132). 

See Art. 59 . . 12 C. B. B„ 165 

See Art. 02. 

[1. B. B., 8 Bom., 234, 426 

See Art. 120 . I, B. B., 2 All., 368 

See Art. 128 . B B. B., 9 Calc., 946 
[13C. B,B., 330 

See Art. 140 (1871, art. 149). 

[I. B. B., 3 Bom., 312 

See Art. 147 . I. B. B., 6 AIL, 661 

[I. B. B., 12 Calc., Ill 

B Malikana, — Tie cur ring 

cause of action. — Held (by Glovkk, J".)-— That mali- 
kana is rent under Regulation VI IT of 1793; that a 
cause of action for recovery of arrears of malikana 
is a recurring cause of action ; and that failure to 
recover arrears for more tlian twelve years would not 
bar the right to recover for such period as has not 
heen barred by the statute, clause 10, section 1, Act. 
XIV of 1859, — that is, for a i)eriod of six years 
Held (by Kemp, *J.) that the suit was barred, as no 
malikana had l)een paid for more than twelve years, 
Rhuli Singh v. Nehmu Behu, 3 Ap., 102 : 12 W. 
R., 46. Held on appeal that a suit for the recovery 
of malikana was barred by limitation if the malikana 
had not been received for a pt'riod of twelve years. 
Rhuli Sindh v. Nehmu Rehu. 

[4 B. B. B., A. C., 29 : lO^W. B., 302 

Rahurul Huq V. Court of Wards 

[12 W. B., 498 

Chummun V. Om koolsoom . 13 W. B., 466 

Contra, Government v. Rhoop Narain Singh 

[2 W. B., 162 

HesRANUND SaHOO t. OZBSRUN . 6 W. B., 161 
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Reversed, however, on review, in Ozbbbuk v, IIbeba- 
KXTNP Sahoo , . . .7 W. R., 836 

where it was held that the twelve years* limita- 
tion applied, but that section 1, clause 13 of the 
Limitation Act, was ai)plicahle. On a second review 
in Hkeuanund Sahoo v, Ozeebitn . 9 W. R., 102 
clause 12 of section 1 was held to apply to the case. 

2. ' MaliJeana. — Interest in 

land. — Malikaiia is an interest in land cominf^ under 
Act XIV of 1859, section 1, clause 12, and the right 
to recover it ceases wlien it is left as an unclaimed 
deposit in the Collector’s hands for twelve years. 
OoBiND Chunokb Rot CnownnuY v. Ham Chun- 
DBB Chowdhby . . . .19 W. R., 94 

Krishto Chunder Sandel Chowdhby «. Shama 

SOONDUUEE LeBIA ChOWDHRAIN 

[22 W. R., 620 

3. Payment of malilcana hy 

one of joint holders. — A paynient hy one of two per- 
sons holding land jointly of nialikaiia on account of 
the joint land saves the opciration of the limitation 
as against both of them. Nursingh Naratn Singh 
o. Ameebun . . . .22 W. R., 661 

4. 'Malilcana commuted from 

payment in cash to set off against -Where an 

arrangement has bciui (iifi'cted by which malikana is 
to be ])aid, not in cash, but as a set-off against tho 
rent ])ayablo, to lx* deducted therefrom, and it is not 
shown that the right to such malikana has la.‘on alien- 
ated, the ftw-t of its not luiving been paid in cash f(»r 
twelve years is not a bar to tlie claim of the maliks 
for the malikana. Albh Aumud v. Nehal Singh 

[21 W. R., 88 

6. Suit for malikana. — Mali- 

kana Is an annual recurring charge* on immoveable 
proiKJvty, and may bo sued for within twelve years 
from the time when the money sued for becomes due. 
UuRMUzi Regum v. IItrdaynarain 

[I. L. R., 6 Calc., 921 : 0 C. L. R., 133 

6, Suit for recovery of hale . — 

Immoveable property. — In suits for recovery of haks, 
which arc of tlu*, nature of claims of money charged 
upon or payable out of land, the period of limitation 
is twelve years. Bharatsanoji Mansangji v. 
Navanaidharaya Mansukhram . 1 Bom., 186 

See Futtehsangji Jaswantsangji v, Db-bai 
Kullianuaiji Hakoomutraiji 

[13 B. Ii. R., 264 : 10 Bom., 281 
S. C., L. R., 1 L A., 34 : 21 W. R., 178 

Overruling decision in Fatessangji v. Desai 
Kalyanraja . . .4 Bom., A. C., 189 

But see Ratju Manor «. Debat Kullianrai 
Hurmatrai ... 6 Bom., A. C., 66 

which w^as held to be a case of a hak not charged on 
land. 

7. ■ ' ■ '■ Suit by hdkdar against 

original grantee. — Suit by sharer of hak against 
another.— JJesaigiri allowance, — Article 132, sebe- 


LIMITATION ACT, 1877, art IBa-conW- 

nued, 

dulo II of the Limitation Act, IX of 1871, applies to 
suits which arc brought by a hakdar against the 
person originally liable for payment of the hak, and 
not to suits by one sharer in a wataii against another 
sharer or alleged sharer who has iinpro]>erly received 
the plaintiff’s share of tho hak. A suit of the 
latter description is a suit for money received by tho 
defendant for tho plaintiff’s use, and the jieriod of 
limitation is throe years as prescrilnxl by article 60 
of the Act. Harmukhgauri v. IIaribukhprabad 
[I. Ij. R., 7 Bom., 191 

8. Pond charging immoveable 

property. — JSnforcing bond by demanding payment 
as if secured hy collateral mortgage of land . — 
Where a suit was brought upon a bond to S(’cnre the 
payment of principal and inl.erest, and iluj relief 
sought was that ])ayment of i)rin(^ii)al and interest 
miglit be enforetnl, l)oth as a simjde contract liability 
and a debt secured by a eolliibu'al metrtgage of im- 
moveable property , — Held that the stiit was one for 
the recovery of an interest in land under section 1, 
danse 12, Act XIV of 1859, and was not barred for 
twelve years. Keistna Row v. Haohaua Sugapa 

[2 Mad., 307 

ChKTTI GAUNDAN V. SuNDABAM PlLliAI 

[2 Mad., 61 

Kaundan V, Mhttammal , . 3 Mad., 92 

OoMRAO Begum v. Khooseram 

[ 1 N. W., 181 : Ed. 1873, 260 

Jonna Venkata Sawmy alias Vrnkatabbtti 
V. Basiurhdy Kondareddy . 6 Mad., 364 

And Surwab Uossein Khan v. Gholam Maho- 
med . . • B. Ii. R., Sup. Vol., 879 

S. C. SURWAN IIOSSBIN V. (JUOLAM MaHOMKD 

[9 W. R., 170 

Overruling Pabubh Natii Missbb v. Bundah 
Ali 6 W. R., 182 

Tlic cases of Gora Chand Dutt v. Lokenath 
Dutt 8 W. R., 834 

Kadarsa Rautan V. Ravi AH Bibi 

[2 Mad., 108 

Seetul Singh v. Sooeuj Buksh Singh 

[6 W. R., 818 

And Lybter V. Ko Mihonb . 7 W. R., 364 

may also lx? considered as overruled. 

9. Pond . — Instrument creat- 

ing interest in immoveable property. — B, having 
borrowed money fn)m A., exeeuted in his favour a 

‘ bond f which was afterwards duly registered), in 
which he engaged to repay the amount with interest 
on a day named, ami hypothecated certain lands by 
way of security, with a condition that, in the event 
of the said lands lieing sold in execution of decree 
before the day fixed for repayment, A. should bo at 
lilxjrty at once to sue for the recovery of tho debt. 
Before the t<jrm for repayment expired, the mort- 
gaged lands were sold in execution of a decree obtain- 
ed by am ther creditor on a second bond made hy B, 
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subsoquently and subject to the bond made to A. In 
a suit by A. af^inst S, and the purchasers of the 
lands at the execution sale, A, charged B, personally, 
and also sought to realise the amount due on his 
bond by the sale of the mortgaged lands. Meld that 
the claim was in substance a suit for the recovery of 
immoveable property, or of an interest in immoveable 
property, within the meaning of clause 12, section 1, 
Act XIV of 1869, and consequently was governed by 
the twelve years* rule of limitation therein provided, 
and not by the rules provided by clauses 10 and 16 
of the same section. Semhle, — Although A. was at 
liberty to sue from the date of the sale of the lands, 
limitation did not run against his claim fmm that 
date, but only from the date fixed in the bond for 
repayment. Junbswab Dass e. Mahabbbb Singh 
[L Ii. B., 1 Calo., 163 : 25 W. B., 84 
li. B., 3 I. A., 1 

10. ■ — ■■■— Suit for money charged 

on immoveable property, — 22. obtained a decree on a 
bond hy]x>thccating cei^in immoveable property and 
a declaration of his lion on the property, and att^hed 
the property in execution of the decree as the pro- 
perty of his judgment debtors. Jlf,, who was in pos- 
session of the property as purchaser in execution of 
a decree to which she was no party, objected to the 
sale, and obtained an order from the Court executing 
the decree for releasing it from attachment, under 
the provisions of section 24G, Act VIII of 1859. 22. 

sued to enforce his lion, referring in his plaint to the 
order as the cause of action, but not alleging that the 
order was illegal, nor suing to sot it aside. Article 
16 of the 8<^cond schedule of Act IX of 1871 could 
not bo made applicable to the suit. It was a suit for 
money charged on immoveable property to which 
article 1 32 of the schedule applied. Kadho Panday 
V. Kup Kuab . . . . 7 N. W., 223 

11, — — and art, 120.— on 

mortgage bond to recover amount by sale of pro^ 
perty. — Personal liability of mortgagor. — Cause of 
action. — By a mortgage l^ml, dated the 28th Magh 
1281 B. S. (9th February 1876), it was provided that 
if the mortgagors should fail to pay the monev secured 
thereby according to the terms thereof, tne mort- 
gagees should immediately institute a suit and realise 
the amount due by sale of the mortgaged property, 
and that if the proceeds of such sale should not ^ 
sufficient to liquidate the debt, the mortgagees should 
realise the balance from the persons and other proper- 
ties of the mortgagors. It was further agreed that 
the principal and interest secured by the bond should 
bo repaid in the month of Magh 1282 (January-Feb- 
ruary 1876)- ® instituted on the 9th October 

1882 upon the mortgage to recover the amount due 
by the sale of the mortgaged property, and the balance, 
if any, from the jiersons of the mortgagors, — Meld 
that the bond in question provided for two remedies 
in one suit, and did not contemplate a second suit 
being instituted to recover the l)alance from the per- 
sona of the mortgagors in the event of the first 
remedy against the mortgaged property proving in- 
sufficient to pay the debt in full, and consequently 
that the cause of action against the persons of the 


LIMITATION ACT, 1877, art lS2-coa2t- 

fitted. 

' — and art 120— continued. 

mortgagors accrued upon the date on which the mort- 
gage money became due ; and as the suit was instituted 
more than six years after that date, the plaiutiff*B 
claim was barred by limitation, so far as the personal 
liability of the mortgagors was concerned. Meld, 
also, that article 132, schedule II of the Limitation 
Act (XV of 1877), only refers to suits to enforce pay- 
ment of money charged upon immoveable property 
by the sale of such property. Milleb v. Bunoa 
Nath Mulliok . L L. B., 12 Calc., 389 

12. Suit to enforce charge 

under mortgage deed. — Meld that a suit to enforce 
the charge under a moHgage deed is a suit of the 
nature mentioned in clause 12, section 1, and can be 
brought at any time within twelve years. Koonj 
Bbhabt Lall V . Baj Nabain . 2 Agra, 244 

Mannu Lall v. Pegitb 

[0 B. L. B., 175, note : 10 W. B., 379 

GOBALBHAl MULCUAND V. JhAYEB ChATUBBHUJ 

[8 Bom., A. C., 61 

13. ■' Mortgage. — Interest . — 

Charge on land. — In suits to recover the principal 
and interest of a loan secured by a mortgage of im- 
moveable property, interest for twelve years is recover- 
able by virtue of article 132 of schedule II of tho 
Limitation Act, 1877. Datani Ammal v. Batna 
Chbtti . I. Ii. B., 6 Mad., 417 

14. - - Money charged on im- 

moveable property. — The plaintiff held a mortgage 
of certain immoveable property given to him by tho 
defendant to secure the repayment of a loan of money 
with interest. The plaint stated the fact of the 
mortgage, but prayed only for a money-decree. The 
mortgage contained a personal undertaking b) repay. 
The said mortgage was dated IGth February 1870, 
and the plaint in this suit was filed on the 28th April 
1881. The plaintiff maintained that he was not 
time-barred, as he hatl twelve years within which to 
bring the suit under article 132 of Act XV of 1877. 
Meld that plaintiff was too late in bringing a suit for 
a money-decree on the promise to pay in the mortgage, 
inasmuch as the article referred to was meant to 
apply to suits brought to enforce against the property 
payment of “ money charged uimn immoveable pro- 
perty,** and not, under any circumstances whatever, 
to a suit for a mere money-decree. Pbstonji Bezonji 
V. Abdool Bauihan I. L. B., 5 Bom., 463 

15. Mortgage. — Suit by a mort- 

gagee to recover debt from a mortgagor personally . — 
Money-decree. — Article 132 of the Limitation Act, 
XV of 1877, schedule II, is applicable to a suit by a 
mortgagee to obtain a mere moncy-deeree, to which 
suit, therefore, the limitation of twelve years from 
the time the money sued for becomes due applies. 
Pestonji Bezot^i v. Abdool Bahiman, I. L. 22., 5 
Bom., 463, overruled. Lallubhai v. Nakan 

[I. L. B., 6 Bom., 719 

16. Interest. — Bom. Beg. V 

of 1827, w. 11 and 12.--Act XXVIII of 1656. 
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•^Aot of 1870.— I of ISSS.—^Damdupait 
— Rule, — The mortgager of an estate gave to the 
mortgagee, subsequently to the date of the mortgage, 
two successive money-bonds, in each of which it was 
stipulated that, if the amount were not paid on the 
duo date, it should take priority of the amount duo 
under the mortgage, and that redemption of the 
mortgage should uot bo claimed until the bond had 
been satisfied. The assignee of the equity of redemp- 
tion sued for possession of the estate on payment 
merely of the mortgage- money. Meld that section 
12 of Kegulation V of 1827 is not in force. That 
section was repealed by Act XXVllI of 1866, section 
1 ; and although the latter section was reiMjalod by 
Act XIV of 1870, the fonner was not restored, there 
being no express provision in Act XIV of 1870 to re- 
vive it, as required by the General Clauses Act, I of 
1868, section 3. The question of the period for 
which interest was to be allowed was, therefore, to bo 
determined by Act XV of 1877, the Act in force at 
the date of the institution of this suit, article 132 of 
which applied; but as the rule of damdupat is not 
affected by Limitation Acts, the defendants could not 
be allowed, as interest, more than the amount of the 
principal on which it was to lie paid. Habi Mauadaji 
€7. llALAMBilAT KAOHUNATH 

[L li. R.> 9 Bom., 283 

17. Suit ly mortgage tor eeorer 

mortgage-money. — Suit for money charged on im- 
moveable property. — Relief against the person of 
mortgagor,— In a suit by a mortgagee to enforce the 
mortgage. No. 132, schedule 11 of the Limitation Act, 
1877, is not apjdicable, so far as relief against the 
mortgagor personally is claime<l. Lallubhai v. Naran^ 
/. L, jS., 6 Bom.f 719, dissented from. Raquubab 
Dayal V, Laohmin Suankab 

[I. li. B., 6 AIL, 461 

18. Periods respectively ap- 

plicable to personal demands and to claims charged 
on immoveable property , — That there is a ))er8onal 
liability upon an instrumeut charging a debt u^xm 
immoveable property, does not carry with it the 
effect that the jxjriod of limitation fixed for personal 
demands by Act IX of 1871 is extended, by reason of 
this demand being thereby brought within the mean- 
ing of article 132 of schedule 11 of that Act, which ap- 
plies to claims " for money cliarged uimn immoveable 
property.” A mortgagee of lauds sought, after the 
lapse of more than six years from the date when the 
mortgage-money was payable, to enforce two distinct 
remedies, the one against the projicrty mortgaged, 
and the other against the mortgagor personally, on 
the contract to repay the mortgjigc- money. Meld 
that article 132, above mentioned, applied only to 
suits U) raise money charged on immoveable projxjrty 
out of that property ; and the twelve years* bar did 
not apply to the personal remedy, as to which the 
shorter ])eriod prescribed in article 65 of the same 
schedule a])plietl. Uam Din e. Kalka Pbasau 

[L li. B., 7 Aa, 502 ; Ii. B., 12 L A., 12 

19. and art, 147. — Jlypo- 

ihecation,—lii 1881 N. sued A, to recover the prin- 


LIMITATION ACT, 1877, art 

nued, 

und art. 147 — oontinmed, 

cipal and interest duo on a registered bond executed 
in 1870. It was stipulated that the amount should 
be rc])aid with interest in 1871, and certain immove- 
able property was hypothecated os security for re-pay- 
ment of the debt. Meld that the suit did not 
fall under article 147 of schedule II of the 
Limitation Act, which allows sixty ycjirs to a mort- 
gagee to sue for foreclosure or sale from the date 
the money becomes due, but under article 132 of the 
same sebodulc, which allows twelve years to enforce 
a payment of money charged on immoveable pro- 
l)crty. Aliba v, Nanu . 1. L. B., 9 Mad., 218 

20. ■ ' ' Suit for sale of 

immoveahle property by a creditor who has a right 
to realise a charge not amounting to a mortgage, 
— The 8])ecial prt^visiou of artn^le 147 of the Limitation 
Act (XV of 1877) applies to all suits properly brought 
by a mortgagee for fortxdosure or sale, while tlie 
general provision of artiidc 132 applies to suits for 
sale, by a creditor having a right to realise a eluirge 
not amounting to a mortgage. Khbmji HiiAavAN- 
DAs GtJjAU V , Rama . 1. L. B., 10 Bom., 519 

21. ■ Suit for dower as a charge 

on immoveahle property in hands of heir. — A suit 
by a Mahomedan widow against the heir, who has 
ousted her, for her dower, as being a lien on landed 
projierty, was held to be governed by clause 12, 
section 1, Act XIV of 1869. Janbb Khant^m v, 
Amstool Fatima Khatoon , . 8 W. B., 51 

22. ■ Suit for money lent on de- 

posit of title-deeds,— Where a creditor sues to recover 
money advanced by him on the deposit of title-deeds 
of proi)erty, his claim is governed by the limitation 
applying to debts ; but where lie seeks to have his 
lien realised, it is a claim to realise an interest in 
land, to which the limitation of twelve years applies. 
Tbabt Mohun Robb v, Gobinjo Chunbba Adby 

[10 W. B., 66 

28. Suit for money charged 

on rents and profits,— Suit for money charged on 
immoveahle property, — K. borrowed from C. a sum 
of K67l, and at the same time cxecuti^d a bund 
whereby he mortgaged usufructuarily to bis creditor 
his " entire right and share ** in a particular estate in 
lieu of the above-mentioned sum ; and it was agreed 
that C. might realise the debt from the rents and 
profits of two years, and that, as soon as it had been 
realised, his possession should cease. Meld that the 
money Ixirrowed by K. was ** money charged upon 
immoveable property,’* it being charged upon rents 
and profits in alieno solo which in English l^w 
would be classed as “ incorporeal hereditaments,** 
but which by the law of India are included in im- 
movc*able projxjrty ; and that therefore the limitation 
applicable to a suit for the recovery of the money 
was that provided in article 132, schedule II of 
Act XV of 1877. Dull v. Bahadur, 7 N, W., 65 ; 
and Pestonji Bezonji v. Abdool Rahiman, I. L, R., 
5 Bom., 463, dissenttxl from. Fatehsangji Jaswaut- 
sanegi v, Desai Kullianraiji Uakoomathraiji, 18 
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B. L. R; 254, referred to. Laltuhhai v. Naran, 

I. L, R.y 6 Bom., 719, followed. Muhammad Zaki 
V. CuAiKU • . * L li. B., 7 Alt, 120 

24. Suit for share of Go»- 

ernment revenue and for declaration that estate is 
charged with amount. — A suit for recovery of Gov- 
ernment revenue, which the defendant was bound to 
pay, hut which has been paid by the plaintiff to 
save the whole estate from sale, where the plaintiff 
asks to have the amount so paid made a charge on 
the ]K)rtion for which ho paid it, is governed by 
article 132 and not by article 99 of Act XV of 
1877. Ram Dutt Sinou ». Hokaeh Narain 
SiNon . I. Xi. R., 6 Calo., 649 : 8 C. Ij. R., 209 

Dbo Nundun AauA v. Dbsputty Sikoh 

[8 C. li. R., 210, note 

26. — Suit to establish title and 

for arrears. — The plaintiff sued the defendants to 
recover a share of the income of a certain wataii 
which was admitted to be connected with an here- 
ditary office, but was not, strictly speaking, charged 
upon immoveable pro|>erty. In 1801 tlio plaintiff 
hiwl brought a previov^ suit, and obtained a decree 
declaring liis right to share in the watan, and award- 
ing him arrears for six years. Under this decree ho 
liad received ])ayment of his share up to the year 
1860. In the present suit the plaintiff claimed 
arrejirs for twelve years, viz., from 1862 to 1874. 
Ho admitted that ho had received no payment for 
the year 1801, and that his claim for that year was 
barred. The deftmdants contended that the jx^riod 
of limitation ap])rtcable to such a claim was six 
years, and not twelve years ; that this was the case, 
at any rate, so long as the Limitation Act, XIV of 
1869, was in force, and that, therefore, the claim to 
so much of the arrears as was time-barred under 
that Act could not Ixi revived by Act IX of 1871. 
Meld that, whether Act XIV of 1859 or Act IX of 
1871 applied to the j)laintiff*s claim, the jKjriod of 
limitation was tw^elve years. Article 132 of sche- 
dule 11 of Act IX of 1871 was a distinct provision 
to that effect. There was no similar provision in 
Act X IV of 1859 ; but all hereditary offices, and all 
payments or allowances made on account of such 
offices, are to be regarded as immovtjable proi)erty 
within the meauiug and intention of that Act, and 
are, therefore, governed by the provisions of clause 
12 of section 1. It w'as also contended on behalf of 
the defendants that, oven if the periml of limitation 
were held to be twelve years, the plaintiff’s claim 
was nevertheless barred in toto, inasmuch as he 
admitted that ho had received no payment on account 
of his share for thirteen years preceding the insti- 
tution of the suit. In 8upiK>rt of tins intention the 
cases of Raiji Manor v. Vesai Kallianrai, 6 Bom., 
A. C., 56 i and Madvala v. Balvani, 9 Bom., 260, 
were cited, where it was laid down that the cause of 
action to establish title, and the cause of action to 
recover arrears which rest on such title, are not dis- 
tinct and independent of each other ; so that if the 
former Iw barretl, even the arrears which may bo 
within the iieriod of limitation cannot be recovered. 
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Held tliat, while this is the rule which must be 
ajpplied to cases in which a plaintiff must establish 
liis title before he can ask for arrears accruing due 
under such title, the same rule does not apply where, 
as in the present case, the plaintiff has in a former 
suit obtained a decree declaratory of his title. It is 
no longer necessary for him to establish his period- 
ically recurring right against any person who is 
lx)and by that decree ; and that being so, there is 
notliing in the law of limitation which can be con- 
strued into a restriction of the plaintiff’s right to 
recover the arrears falling due within the period of 
limitation. Chhaoanlaii v. Bapujjhai 

[L Ii. R., 5 Bom., 68 

art. 134 aSTl, art 184U859, b. 6). 

See 8. 2 . I. L. R., 9 Bom., 476 

L Bond fide purchasers. — Sec- 

tion 6, Act XVI of 1859, was intended to benefit only 
bond fide purchasers fnnn trustees. Kyuoqnibsa 
V. SAUUOONI88A Khatoon . . 6 W. B., 238 

2. Priority of bond fide pur- 

chase. — Section 5, Act XiV of 1859, w^as heul not to 
apply to a case of priority of bond fide purchase. 
Rally Mouur Pal v. Rholanath Chakladar 

[7 W. B., 138 

3. — - Bond fide purcha.^er. — Pro- 

perly belonging to idol. — In 1799 an estak? was pur- 
chased in the name of an idol, and imtnediately after- 
wards was mortgaged. Subsecpiently, when tlwj mort- 
gage-debt laid been paid off, it was reconveyed to the 
idol. After this the names of the idol and of its 
shebait were entered in the Collector’s books as 
owners of the estate. In 1812 the j)ur(!haser again 
mortgaged the property, ami in 1816 his widow exe- 
cuted a second mortgage of it to pay off the mort- 
gage of 1812. Ill 1820 tliis Htx’ond mortgage was 
purchased. ’ The defendant li^d the jiroperty under 
titles derived from the mortgage of 181 G. The she- 
bait’s represeutatives in 1807 sued to recover jkis- 
session of the property Jis belonging to the idol, alleg- 
ing that the purchaser was a mere trustee for the 
idol ; that the present liolders of the ])ropcrty were 
cognisant of this, or might liave learnt it by reason- 
able eiujuiry, and therefore took the j)ro|K*rty subject 
to the trust; and that, accordingly, the suit now 
brought was a suit against a trustee within section 
2, Act XIV of 1859, ami could not Isirred by any 
length of time. There was no evidence of a f<jrmal 
dedication of the ])r()perty to the idol. Held that the 
defendant claimeil under the jiurcliasers who ha«l jmr- 
chased bond fide and for valuable consideration with- 
in section 5, and that therefore the peri(Kl of limit- 
ation was twelve years from the date of jiurcbase, ami 
the suit was barred. Bkaja Sundabi Dkbi v. 
Lachmi Kunwaei 

[2 B. L. R., A. C., 156 : 11 W. B., 13 

S. C. on apjx^al to Privy Council 

[15 B. L. B., P. C., 176, note ; 20 W. B., 96 

4. ■■ ■ " Bndowed property . — Suit 

to have land declared wukf , — in the case of wukf 
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and, tbe mere stoppage of religious service does not 
tart limitation. In a suit, therefore, to liave laud 
old declared wukf and therefore unalienable, the 
:;auBe of action arises not from the cessation of ser- 
dccs, hut from the date of the sale. Doyal Chand 
duLLicE t). Kebamut Ali . 16 W. IL, 116 

A suit by a mutwali for endowed property alienated 
would probably come within this article. 

See Lalb Mauomed v, Lall Bbij Kishobb 

[17 W. R., 480 

5, Mortgage of endowed pro- 

?ertg> — Suit for recovery of property. — Certtiin 
anded projHirty alleged to have been sold to an idol, 
ind registered in the name of the vendee’s infant son as 
ahebait, luul, after tlic death of that son, l)een mort- 
gaged twice by the vendee, who succeeded to the office 
jf shebait, and was mortgaged subsequently, on the 
leath of the vendor, by his widow, to pay off the 
3 hargc created by her husband. The last mortgage 
was foreclosed, and the mortgagee obtained a decree 
:or ix)sses8ion. In a suit for the recovery of the 
)roiK!rty by descendants of the vendee, claiming as 
diebait of the idol,— i/eW that the last mortgagee 
was a honafide purchascsr for valuable consideration, 
and was therefore entitled to the protection of sec- 
ion 5. Gobinju Natu Hoy v. Luchmee Kooma- 

liBE ,.•••• 11 66 

0, Suit against purchasers by 

•epresentative of mortgagor. — In a suit by the re- 
)re8entativc of a mortgagor against bond fide pur- 
jhasers for valuable consideration from the mortgagee, 
—i/e/i/ that the pericHl of limitation was twelve years 
'rom the date of the jmrehase, under section 5, Act 
XlV’^of 1859. yiTUA UMMAL V. llUNaASAMI lYEN- 
>AU . . . • • 6 Mad., 386 

7^ Mortgage by member of 

'oint Hindu family. ^JBond fide purchaser.--To en- 
title a laircliaser to claim the benefit of Act XIV 
)f 1859, section 5, he must prove,— Ist, tliat he is a 
mrehaser of what is represented tf) him, and what he 
'ully ladicves, to be not a mortgage, but an absolute 
iitle; 2nd, that he ])urchas<!d bofid fide,— Hint is 
o say, without a knowledge of the title having been 
3 riginally a mortgage, and of a doubt existing as to 
ihe mortgage having ceased ; and 3rd, that he is a pur- 
diaser for valuable consideration. Where an estate 
laving lieen originally mortgaged by A., a member of 
a joint Hindu family, he subsequently, without the 
knowledge of the other members, released the equity 
:)f redemption to A., who afterwards sold to JL, the 
Dwncr of a factory, who afterwards sold to G. ^ Co. 
die fac'tory with the lands appertaining thereto, 
amongst which was the property so released, and pro- 
ceedings had for many years been taken by the other 
nembers to assert their rights,— iTeW, reversing the 
decision of the High Court, that G. if Co. were not 
purchasers entitled to the protection of Act XIV 
3 f 1859, section 5. Held, also, that section 10 does 
not apply in such a case, although K. acted fraudu- 
lently. Uadhanaxm Das ti. EMJorn’ 

[6 B» Xi. R., 630 
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S. C. Radiianath Das v. Gisborne & Co. 

[14 Moore’s 1. A., 1 : 16 W. R., P. O., 24 
Reversing the decision of the High Court in GlS- 
BOBNB & Co. V. Radanatu Das . 6 W. R., 263 

8. Sale of property by repre- 

sentatives of mortgagee. — The sale of mortgaged 
projierty by the heirs of a mortgagee after it has 
been held and enjoyed by them uiiwards of sixty years 
does not give a fresh cause of action to the repre- 
sentatives of the mortgagor. liAM Djiun RiiUOaUT 
V. Gunbshbb Mautoon . . 16 W. R., 06 

9. Bond fide purchaser, — A 

defendant who seeks to protect himself by the provi- 
sions of section 5, Act XIV of 1859, against the 
claim of a mortgagor suing within sixty years to 
recover mortgaged lands, must show clearly that he, 
or the person from whom he derives his title, was a 
honafide pnrehaser. JuaaUBNATir Saiioo v. HliAlt 
MAnoMEi) llossniN . . 14 B. L. R., 386 

[23 W. R., 99 : K R., 2 I. A.. 49 

10. - Vendor and purchaser.-^ 

Bona fides.— Notice of charitable trust. — The words 
“conveyed in trust” in article 134 of schedule 11 of 
the Limitation Act (IX of 1871) include devises 
in trust, or arc equivalent to the wonls “ vested 
ill trust” in section 10 of the same Act. The 
words “in good faith” in article 134 of schedule II, 
and in section 10 of the Limitation Act (IX of 
1871) do not necessarily involve absence of notice 
in the jmrehaser of an existing trust or e(|uity, 
though the fact of there being sucli notice may bo 
an important ehunent in tla* tpiestion whether there 
was bona fides. The did’endant in the jiresent case, 
though ho purchased with iwtual notice, must, having 
regard to all the circuiuKtunees, las held to have 
purchased in good faith, and the suit was mseordingly 
barrexl by limitation, there laiing nothing in the 
Limitation Act /(IX of 1871) excluding from its 
lasnefit those asserting their right to claim under a 
bond fide purchase for value, liy nsasoii that those 
claiming against them are the objesets of a charit- 
able trust imposed on such propesrty. Maniklal 
Atmabam: V. Mancuebsui Dikbha 

[I. li. R., 1 Boxzl, 269 

art. 136 (1871, art. 136). 

See Art. 144 (1871, art. 145)— Advkbsb 
PoasESSiON . . 7 C. L. R., 680 

[I. L. R., 10 Calc., 68 

1 , and art. Wl .—Mortgagor 

and mortgagee . — Purchetser from mortgagor. — Ad- 
verse possession . — tieng, Jteg. JCVII of ISOfi, s.8 , — 
Transfer of Property Act, s. 86. — Under Act XIV 
of 1859, a mortgagee was ordinarily bound to bring 
his suit within twelve years from the date of default, 
and was barred thereafter, unless it could be shown 
(or might projierly lie inferred) that the mortgagor 
or the person in possc'ssion hehl by {lermission of the 
mortgagor after the daU* of default. On the l7th of 
NoveinlKir 18115, c*ertain projicrty situate in thi3 dis- 
trict of the 2i-Pergunnahs was mortgaged by the 
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II and art. 147 — continued, 

owner thereof to secure the repayment of &15,786 
with interest at 18 per cent, on the 17th of February 
1866. The mortgagor and mortgagee were Hindus, 
and the mortgage was in the o^inary form of an 
English mortgage of real property. After the date 
of the mortgage, and before the IBth of February 
1872, the mortgagor sold various portions of the 
mortgaged property. On the 15th of February 1872 
the mortgagee filed a foreclosure petition in the 
Court of the Judge of the district of the 24-Pergun- 
nahs under Regulation XVII of 1806. Notice of 
the petition was served on the mortgagor alone. 
Neither principal nor interest was paid by the mort- 
gagor, and on the 6th of September 1882 the as- 
signee of the mortgagee filed a suit for foreclosure 
against the mortgagor, and the purchasers of the 
various portions of the property, under the provisions 
of the Transfer of Property Act, praying for fore- 
closure and sale. Held that as against the pur- 
chasers from the mortgagor the suit was barred by 
limitation under clause 136, schedule II of Act XV 
of 1877. SHUEKOMorBB Dasi V. Seinath Das 

[1. li. B., 12 Calo., 614 

• 

2, ■ li » - ■ Suit for poseeation hp mort- 

gagee of deed of conditional sale. — Foreclosure . — 
Cause of action. — A conditional mortgage-deed was 
drawn out, stipulating for the repayment of the loan 
by annual instalments in nineteen years, and em- 
powering the mortgagee to foreclose if two instal- 
ments remained unpaid on any third yearly instal- 
ment falling due. Meldf on the construction of the 
mortgage-deed, that the mortgagee was not thereby 
limited to foreclose as soon as the first default in 
payment of those instalments occurred, and not 
afterwards ; but that the mortgagee was authorised 
in proceeiling to foreclose if there were subsequent 
defaults, any previous default notwithstanding; in 
fact there is nothing in law to limit the time within 
which a mortgagee may foreclose, if, notwithstand- 
ing one or more default, the mortgagee’s right is not 
repudiated but recognised. The mortgagee’s right 
to sue for possession accrues upon the final foreclo- 
sure, and he can sue at any time within twelve years 
from that date, under clause 12, section 1, Act XIV 
of 1869 . Buldbbn e. Golab Koonwbb 

[Agra, F. B., 102 : Ed. 1874, 77 

8. Mortgage. — IHsposaeasion 

mortgagor, — The rule that the date of expiry of 
the year of grace is the date from which a mort- 
gagee’s cause of action to obtain possession of the 
mortgaged estate is to be calculated, applies only 
when the mortgagor remains in peaceable and undis- 
turbed possession of the estate. But when the mort- 
gagor is dispossessed and his title disputed, and 
another person obtains possession of the estate, the 
possession of the new holder becomes adverse to both 
mortgagor and mortgagee. The mortgagee’s cause 
of action aj^iiust the new holder will count from the 
date on which tho latter obtained such adverse pos- 
session, unless when the mortgagor contests the title 
of the new holder, and litigation ensues between 


LIMITATION ACT, 1877, art. IM-eoniU 

nued. 

them, in which case the mortgagee is not bound to 
take action upon his mortgage until that litigation is 
decided. But if the mortgagor’s title is rejected, 
and his possession is disturbed by an adverse one, the 
mortgagee’s cause of action against tho new holder 
commences from the date on which the latter obtains 
possession on his title adverse to the mortgagor 
which has been confirmed by tho Courts. Rah- 
OOOMAE SSIK V , PeOSOEVOOOOMAE SbiN 

[W. B., 1864, 875 

See Shbouhbeb Sahoo v. BnowAnBEDEEn 
Rulwae • . . 2 N. W., 223 

4. ' ■' Suit for possession. — MorU 

gagor transferee. Possession hg, — In 1835, A., a 
mortgagee, obtained a decree in a foreclosure suit, 
subject to two prior mortgages. ln;1844, B. pur- 
chased the rights of the mortgagor in the mortgaged 
property, and in 1864 redeemed the two prior mort- 
gages. Held that A. was not barred by the Statute 
of Limitations from asserting his title to the land 
subject to the prior mortgages. Bhugwan Doss v. 
Bbhaey Khan . Marsh., 191 : 1 Hay, 487 

6 . Suit for possession after 

foreclosure of mortgage, — Adverse possession . — 
Possession of dur-putnidar. — Where a plaintiff, who 
hud acquired the right of a mortgagee in a putni 
turruf, had foreclosed the mortgage under a decree 
of the Supreme Court in 1852, but bail omitted to 
take out execution until 1869, when he first sought 
to obtain possession ; and defendant put in a claim to 
the turruf on the gi'ound that his predecessor in 
title had as dur-putnidar paid in the revenue to 
save the putni, and hod taken possession of tho 
estate under section 13, Regulation VIll of 1819; 
and the lower Courts found that plaintiff was en- 
titled to recover possession because the dur-putni- 
dar had recovered the amount of his doiwsit in tho 
intervening years, — Held by the High Court that 
the plaintiff’s claim was barred by limitation. Held, 
also, that the dur-putnidar’s occupation of the 
putni after his lion on it had expired was an ad- 
verse possession, which tho plaintiffs wore lx)und to 
resist as soon as they liecamc aware of it ; and that 
this obligation was not loosened by tho fact that tho 
mortgagees, on the expiry of their lion, were bound 
to find out tho owners and deliver up the estate to 
them. Kanti Chitnhee Mookeejes u. Bamfn 
Doss Mooeeejeb . . . 25 W. B., 434 

6 . — Purchaser from mortgagor, 

^Adverse poasession.-^^hcTo a party bond fide 
purchased from another, as his own proj>erty, land in 
fact mortgaged, and obtained possession and muta- 
tion of names, his title was held to be adverse to tho 
mortgagee. After a bond fide purchaser had been in 
open possession more than twelve years, and after 
the lapse of more than twelve years from the accrual 
to the mortgagee of the right of entry under the 
mortgage-deed (which was in the English form), the 
mortgagee sued tho purchaser to obtain jwssession of 
the property. Held, the suit was barred. Qutere, 
— Whether in cases in the xnofussil, where the mort- 
gagor continues in possession, paying rent to the 
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mortgagee, the law of limitation begins to run from 
the date of the right of entry. Bbajanatu Kukdu 
Chowdhby r. Kuklat CiiANDitA Ghosb 

[8 B. L. B,, 104 : 14 Moore’s I. A., 144 
10 W. R,, P. C., 33 
S. C. in High Court, Khelat Chundeu GnosB p, 
Tabacuukn Koonboo Chowduby . 6 W. B., 269 

7. Adverse possession. — Par* 

chaser at a sale in execution of decree. — The posses* 
sioii of a purchaser ut a sale in execution of decree, 
without notice of a mortgage of the property, is ad- 
verse to the mortgagee, and a suit to disturb his pos- 
S(*8sion must be brought within twelve years of the 
commeneenient of such possession. Anand Mayi 
Dasi r. Dhakenuba Chandba Mookrhjeb 

L8 B. L. R., 122 : 14 Moore’s I. A.. 101 
S. C. 16 W. R., P. C., 19 
Affirming decision of High Court in Duuuunbuo 
Chundbb Mookbujee u. Annitnb Moyeb 
Dosseb .... 1 W. R., 103 

8. Suit for possession. — Con- 

ditional mortgagecy Title of. — It is not necessary for 
a conditional mortgagee, if lu; be in possession at the 
expiry of the year of grace, to bring a suit to com- 
j»letc his title. The limitation period should be com- 
puted from the exj)iry of the year of grace, if the 
mortgagee be then in imssession. Kqoob Chctnu p. 
Lbela DnuB . . . .3 Agra, 103 

9. Mortgage. — Suit for pos- 

session. — Foreclosure.— B eng. Reg. XVII of 1806yS. 
S. — Cause of action.— A., by a Hengali deed of con- 
ditional sale, dated the 10th of August 1863, raort- 
gsiged two estates, the deed providing that the mort- 
g!ige-debt should be repaid on the Otli of July 1856, 
and that, on default of payment, the deed of condi- 
tional jalc should become one of absolute sale, and 
that the mortgagee should thereujM)n actiuire the ab- 
solute proprietary right, and might enter ujmii and 
n^tain jiosscssion of the mortgaged pro|)erty. A. 
failed to pay at the time stipulatcid, and on the 18th 
of December 1856, her right, title, and interest in 
the estates were sold in execution, and purchased by 
the defendants without notice of the mortgage. On 
the 3rd of April 1866, the plaintiff bought the 
mortgagee’s interest, and in August 1867 he insti- 
tuted foreclosure proceedings under Regulation 
XVII of 1806 against the defendants, the auction- 
jmrehasers. In a suit instituted by the plaintiff on 
the 22nd January 1874 against the auction-pur- 
chasers to recover possession of the mortgaged pro- 
]3erty, — Held that the cause of action arose on 9th 
July 1865, when default was made in payment of 
the mortgage-debt, and the suit, not having been in- 
stituted within twelve years from that date, was 
barred by section 1, clause 12, Act XIV of 1859. No 
new cause of action arose by reason of the foreclosure 
proceedings on the expiry of the year of grace in 
August 1868. Deeonath Ganoooly v. Nubsino 
I’BOBHAD Dass . 14 B. Ik R., 87 : 22 W. R., 90 

10. Mortgage. — Suit for pos- 

session, — Foreclosure. — Cause of action. — The de- 


lilMITATION ACT, 1877, art. 136— conti- 
nued. 

fendant mortgaged certain immoveable property to the 
plaintiff by a hgehil-wafa, or dcH)d of conditional sale, 
dated 20th January 1851. The deed stipulated that 
the mortgage-debt should be re(>aid on the expira- 
tion of throe years from the date of the execution. 
The money was not rejiaid at the stipulated period, 
and the mortgagor remained in possession of the pro- 
}KTty, but there was some evidence to show that he 
had maile payments of interest on the mortgage-debt 
to the plaintiff. In February 1870 the plaintiff 
took proceedings to foreclose the mortgage, and on 
16th February 1872 he instituted a suit for [tosses- 
siou of the property. The defence was that the suit 
was barred, the plaintiff having been out of posses- 
sion for more than twelve years previous to the in- 
stitution of the suit. Held that ])aymtMit and ac- 
ceptance of interest was evidemsc of tlie continuance 
of the relation l)ctwcen the parties created by the mort- 
gage-deed; and until the mortgagor lulvanced any 
riglits adverse to the mortgagee, the possession of 
the mortgagor wjis iwrmissivc, and no cause of ac- 
tion accrued to the mortgagee. Manefk Kooeb d. 
Munnoo . 14 B. Ij. R., 315 : 22 W. B., 643 

11 . Suit for foreclosure of 

mortgage. — Cause of action. — The plaiiitilT, on the 
2nd of August 1847, became mortgivgee of a house 
under an instrument of mortgage, which })rovidcd 
that in default of ])aymcut by the mortgagor of the 
mortgage loan within tive years, the house should he 
considered as absolutely sold to the mortgagee. De- 
fault was made in paymemt and the mortgagee en- 
tered into possession, and contitnuMl in i)oHHe8sion 
until 1858, wlnui he was dispossessed by flu? mort- 
gagor. On the 29th March 1866, the })laintiff lUed a 
suit in the nature of a foreclosure suit against his 
mortgagor, to which the defendant ph^wled the law 
of limitJition. Held that the plaintiff’s cause of 
action arose in 1868, when h(» was dispossessed by the 
defendant, and that he hml, under Act XIV of 1859, 
section 1, clause 12, twelve years from that date 
within which to file his suit. LaKoUMIBAT p. VithAL 
Uamchambba . • - 9 Bom., 53 

art. 130 (1871, art. 136). 

See Abt. 144 — Abvebhk PossKSfiioN. 

( I. L. B., 2 All., 718 
I. li. B., 12 Cal(5., 197 

L — and art. 131,— Fjectment. 

—On the 26th of September 1807, A. executed a con- 
veyance of certain land to B. ior valuable (jonsidcra- 
tion. On the same day A. acknowledged the execu- 
tion of the deed before the Registrar, who after- 
wards registered the same on the 19th of October 
1867; B. never entered into jK)8ses8ion of the land. 
Du the i4th of N()veinl)er 1874, C. purchased this 
land at a sale in execution of a decree which he had 
obtained against B. ; C. did not enter into possession 
of the land, but, r»n the 26th of Soptemlwr 1879, 
brought a suit for the recovery thereof against A., 
nho had all along remained in possession. Held 
that the suit was barrcHl by limitation under articles 
136, 137, scheilulc II of the Limitation Act, XV of 
1877, Aeakb Coomabi v. Ali Jamin 

[I. Ik Bh u Calc., 229 
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% and art. 144. — Hindu law. 

-—Joint family •property ^ Suit to recover, — JPur- 
chaser of a share of joint family property when 
•vendor is out of possession, — In a suit for a share of 
a joint family projwrty wlierc the claimant is out of 
2 ) 088 c 88 ion, the material issue is when did the pos- 
session of the defendant become adverse to the plain- 
tiff or the person under whom ho claims by purchase. 
Fer Gaiitu, C, J , — The onus lies upon the purchaser 
of a share in a joint family property whoso vendor 
is out of possession to show that the exclusion, if 
any, took place within twelve years of the institu- 
tion of the suit. The rule of limitation applicable 
to a suit by a purchaser of a share in a joint family 
property whoso vendor is out of iiosscssion at the 
date of the sale is article 13G of schedule II, Act 
XV of 1877. Per GnoSE, J, — The rule applicable 
to 8U(!h a suit is article 144. Ram Lakhi v . Dfega 
Chauan Sek . • I. li. B., 11 Calc., 680 

art. 187. 

See Aut. 186 . 1. li. B., 11 Calo., 229 

art 188 (1871, art 138). 

See Right ov Suit—I'bbsii Suits. 

[1. L. B., 9 Calc., 602 

1. Suit for possession by pur- 

chaser at sale for arrears of revenue, — Cause of 
action, — Under the gtmoml Law of Limitation the 
cause of action in a suit for possession by an auction- 
purchaser at a sale for arrears of revenue arises from 
the dat<* of jiurchase. IIuiiBEE Moiiun Thakoou v, 
Andkews . . • . W. R., 1864, 30 

2. Sale in execution of decree 

by Sheriff, — Period from which time runs,— K b land 
may pass by mere i)arol between a Hindu vendor and 
purchaser, the sale by auction by the Sheriff is 
cnouprh, without his bill of sale, to complete the tmns- 
action as between vendor and purchaser, for the ]>ur- 
poso of the Law of Jjimitation ; therefore, where the 
suit w-as brought within the time fixed by the Law' of 
Limitation, counting from the date of the Sheriff's 
bill of sale, hut too late counting from the time of 
the actual auction-sale, — Held that the ifiaiutiff was 
barred. Mohesh Chunder Ciiatterjer v. Issub 
Chundbb Chattsbjeb . 1 Ind. Jur., N. S., 266 

3. ' Purchase by mortgagee of 

mortgaged property,— WhWe a mortgagee w as in pos- 
Bcssion of the mortgaged premises, the lands w'cro sold 
for arrears of Government revenue, and purchased by 
the mortgagee. Held that his possession as mort- 
gagee was superseded by his possession as purchaser, 
and that the Statute of Limitation commenced to run 
from the beginning of his possession as such pur- 
chaser. Bykunt l)nuB SiKGH V, Lalla Bhugo- 

butSahoy • • Marsh., 891: 2 Hay, 475 

4. Suit hy purchaser at sale 

for arrears of rent ofputni tenure, — Cause of action, 
— Adverse possession, — A, let an under- tenure to J?., 
which under-tenure was sold for arrears of rent 
under section 105, Act X of 1859, and bought in by 


LIMITATION ACT, 1877, art. 138-conii- 
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A, On proceeding to take possession. A, found that 
C. had trespassed upon the under-tenure during £,*s 
tenure, and had held possession for more than twelve 
years. A, sued to recover possession of tlio under- 
tenure, and it was held hy the senior Judge of the 
Division Bench (Baylet, /^.)that A.*8 cause of action 
was the act of dispossession by C., and that the suit 
was barred, more than twelve years having elapsed ; 
and that A*s right to sue was not affected hy the 
fact that B.*s tenure was still running. The junior 
.Judge (Pheab, j.) held that the suit w'as not barred ; 
that the cause of action to A. accrued when he ob- 
tained back the pro^ierty at the auction- sale ; and that 
during the periotl of encroachment the cause of ac- 
tion did not arise to j5., and pass from B, to A. dur- 
ing the time the i)utni lasted, the jiutni entirely dis- 
apjicaring in the superior title of zemindar vendee. 
Held hy the Appellate Court, in confirmation of the 
view of Pheab, */., that the cause of action to A,, 
who was a purchaser of an estate free from incum- 
hrauces against C., who was a trespasser, and hod en- 
croached on B.y the defaulter, must he taken to accrue 
at the same time as his, A/s, right to turn out under- 
tenants of the defaulter, — viz,, from the time of the 
purchase of the tenurt; of the defaulter ; and the fact 
that A, w'^as both talookdar and purchaser did not 
prevent him from exercising the same rights as any 
other purchaser would he entitled to. Woomesh 
ChUNHEB GOOPTO V, RAJNABAIIf ROY 

[10 W. B., 15 

See Rajnabain Rot v. Woomesh Chunder 
Goopto , . , . 8 W. B., 444 

5, Survey proceedings, — Suit 

for possession. — Where the plaintiffs alleged that the 
disjuited lands w'crc fraudulently caused to be demar- 
cated with defendant's zemiiulari at the time of the 
survey, and the Appellate Court had held that as 
plaintiffs were not parties to the survey proceedings, 
the present suit was barred hy limitation under the 
decision in Woomesh Chunder Qoopto v. Bajnarain 
Boy, 10 W, R., 15, Held that in order to bring a suit 
within the ^mrview of that decision, it wjw not enough 
for plaintiffs to say that this fraud w'as committed 
against them by the defciuhiiits, and that these 
defendants w'cre still in possession of the lands as 
belonging to them and other neighlxjiiring 2 )roprie- 
tors; but that it w'as necessary for them to show 
that they themselves were in jiossession of the dis- 
puteil lands at the time when they granted the putni 
to the defendants, and that they made over that 
possession to those defendants at that time. GoPAl 
Kishen Sibcab V, Ram Naeain Koondoo 

[17 W. B., 175 

6 . Suit for possession , — 

Cause of action. — Where formal p^issession was 
given by the Court, but the defendants have remain- 
ed in actual possession, the plaintiff must still ilato 
his cause of action from the date of sale. Jowheb 
Ali V. Ramchand 

[2 B. L. B., Ap., 29 : 24 W. B., 419, note 
Contra, Bindubashini Dasi v , Benny (Rainet 
[7 B. li, B., Ap., 20 : 16 W. R., 80 
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7. ' M l . l*osse88iony Suit for. — Auo- 

Uon-purchaser, Suit by, for possession . — Whore it 
was shown in a suit by an auction-purchaser at an 
execution sale that the formal possession obtained 
by him througli the Court had not been followed by 
any act of possession, and consequently that it had 
been infructuous, — Jleld that the puirhasor was 
entitled to bring a suit to obtain actual possession, 
but was bound to bring it within twelve years from 
the date of the sale, the period j)rescribed by article 
138, schedule 11 of the Limitation Act (Act XV of 
1877). The decisions in Krislo Oohindo Kur v. 
Qunga Pershad Surmah, 25 W. It., 372 ; and LolU 
Coomar Bose v. Ishan Chunder Chuckerhutiy, 10 
C, L. R., 25H, require such ])urchaser to obtain pos- 
session through the Court before bringing his suit, 
but they do not jircclude him from enforcing his 
right by suit when the formal possession given by 
the Court has failed to put him in actual ]M)88ession. 
Kbisuna Lall Dutt V. Kadha Krishna Surkiiel 
[I. L. B., 10 Calc., 402 

0 , and arts. 91 and 95 — 

Suit for possession of immoveable property. — Suit 
for cancellation of instrument. — The jmrehasers of 
property sold in execution of a decree, having been 
resisted in obtaining possession of tlu! property by a 
person cbiiming under a mortgage from the judg- 
ment-debtor, sued for possession, by avoidance of the 
mortgage, alleging that the same was collusive and 
fraudulent. The plaintiffs did not ask for the can- 
cellation or setting aside of the instrument of mort- 
gage. Held that the law of limitation governing 
the suit was not article 91 or 95 of the Limitation 
Act, but article 138. Ilazari Lall v. Jadaun Singh, 
I. L. R., 5 All., 76 ; Ramausar Pandey v. Rayhuher 
Jati, 1. L, R., 5 All., 460 ; Sobha Pandey v. Saho~ 
dhra, I.L,R., 5 All., 822; and Raj Bahadur Singh 
V. Avhamhit Lai, L. R., 6 L A., 110, referred to. 
Uma Suankau V . Kalka Prasad 

LI. L. B., 6 AIL. 76 

art. 139 (1871, art. 140). 

See Art. 144— Adverse Possess ton. 

[L li. B.,9 Calc., 367 

1. .. I . Adverse possession. — Plea 

of receipt of rent. — In a suit to recover, with mesne 
profits and other incidents, a jirayati village alleged 
by the plaintiff to form ])art of his zemiudari, and 
to be wrongfully held by defendant by virtue of the 
execution of a decree of the late Commissioner of 
the Xortheru Sirkars passed in 1844, the defendant 
pleaded that he held on a permanent lease subject to 
a fixed quit-rent, tluit he and his ancestors had held 
on that tenure since and previously to the Permanent 
Settlement, and that the quit-rent liad been received 
from hiiri by the plaiiitiff. Held that, as the defend- 
ant stated that the plaintiff Imd received kattubandi 
from him since 1857, the plaintiff’s claim to eject 
could not Ixj disposed of absolutely on the ground 
that it was barred by the Act of Limitations. Vai- 
bicharla Schva Naratna x>. Nadiminti Bhaga- 
VAT PaTANJALI SUAbTRl . , 3 Mad., 120 


lilMITATION ACT, 1877, art 139— 
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2. — ■ Landlord and tenant , — 

Receipt of rent, — A. a lliiidn, died, leaving his widow, 
H., and mother, C. B, adojited D, C. granted a 
piitni ;iK)ttah to £. of certain property belonging 
to the estate of A. During the minority of I)., B, 
received the rent from B., and afterwards D., on 
attaining majority, realisiul vent from E. by suits 
under Act X of 1859. Twelve years after attaining 
majority, 1>. sued for cancellation of the pntni lease, 
and for obtaining khas |) 08 se 8 sion of the pro])erty. 
Held that the suit wjis not barred. BUNWARI Lal 
Koy V, Mauima Chandra Knuall 

[4 B. li. B., Ap., 86 ; 13 W. B„ 267 

See SnuBinooNATH Suaha v. Bitnw’Ar«h Lall 

Koy . . . . 11 W. B., 102 

8. ' — ■ Adverse possession.^ Cul- 

tivated and uncultivated Innds.-^Qhatwals. — The 
owners of a putni of BisboiqMire sued to 8t4 aside a 
survey award and alter a maj) (1855) which demar- 
cated certain lauds as cultivated and uiicultivakid 
iM'louging to Goveruuumt, and in the po8Si‘SBiou of 
gbatwals. Certain gbatwali lands, part of the ze- 
miiidarl of Bisbeupore, bad been giveti up to the 
Government by the /.(unindars in 1802, and the gbat- 
wals had since paid a quit-rent to GoveniuuMil for 
the same. The plaintiffs became piireliascrs of the 
putni in 1839 under a sale for arrears. They mhnit- 
tod that, as to the uncultivated lauds, they had never 
been in actual ^wssession or in the receipt of any 
rents since they imrcluiscd, but they alleged that, 
from that time, the gbatwals fraudulently or dis- 
honestly refused to pay th(?m rents in respect of the 
cultivated lands, as they had dom* to tlnnr prede- 
cessors ; and that the gbatwals had encroacluKl ujKm 
the uncultivated lands. 'J’he gbatwals, on the otlicr 
hand, stilted that they never Inul paid rent, to the 
putnidar, ami that the lands wen; all included within 
those for which they i)aid a (piii-rent to Government, 
Held (Locii, J, dissenting) that the gbatwals, if 
proved to have lK*eu the tcmiints of the jilaintilfs or 
their predeei’ssors, c«)uld not iUMpiire a title against 
them l)y adverse possession of twelve ycuvn. Per 
Peacock, C. »7.— ’J'he issues are: (1) whether the 
gbatwals paid rent for the cultivated lauds to the 
putnidar; (2) whi'ther tlie cultivatAid or nn:'ultivated 
lauds fonii ])art of the putni estate; (.3) wl)»»tli(T the 
gbatwals were in ]K)Hsession of the uncultivated hinds 
from 1839, or for a period exceeding twelve years 
before the commeiieemeut of the suit; (4) whether 
they paid remt for the same to the putnidar. Wat- 
BON V , Government 

[B. L. E., Sup, VoL, 182 : 8 W. B., 73 

4, Suit for land. — Casise of 

aclion.—H on-payment of rent . — In a suit to establish 
a right to larid, tlie cause of action arises when the 
defendant sets up an adverse holding. The more 
non- payment of rent does not constitute an adverse 
holding ; but if a tenant openly sets up an adverse 
title, and holds diversely, limitation runs. UuBO- 
HATH Koy V. JoaSNDUA CUUNDBB KOY 

[6 W. B., 918 
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5, ' " ' Landlord and tenant . — 

Adverse title set up hy tenant. — Where a landlord 
sued, after the lapse of more than twelve years from 
the date of his knowledge that a tenant was setting 
up a mokurrari title, for a declaration that the alleged 
niokurrari title was invalid, — Held that the suit was 
barred by lapse of time. Nazimudin Hossbin v. 
Lloyd . . . 6 B. It. R., Ap., 130 

Nujmooddbbn Hossbin v. Lloyd 

[16W.R., 232 

0, Landlord and tenant . — 

Suit for possession . — About twenty-five years before 
suit, R., being possessed of a house, allowed K. to 
occupy it without rent, on condition that K. would 
keep it in repair, and restore it to R. on demand. Nine 
years afterwards, and without any demand having been 
made by R., K. died, and his heirs continued to occu- 
py the house on the same terms as K. had dune. In 
a suit brought by R. against the heirs of K to re- 
cover possession of the house, — Held that the suit was 
barred, being governed by the twelve years’ period of 
limitation. Kaduabhai v. Suama 

[4 Bom., A. C., 155 

7, "" — Tenant on sufferance . — 

Although the English rule of law as t<i the nature of 
the possession of u tenant for a U'rm of years, who 
holds over, has been adopted in British India, the 
rule of limitation prescribed by 3 and 4 William IV, C. 
27, by which time Iwgins to nni against the landlord 
from the date of his right of entry, has not been 
ndophul in the Indian Limitation Act, 1877. If a 
tenant for years holds over in British India, time 
does not begin to run against the landlord until the 
tenancy on sufferance has been determined. Adim- 
ULAM V. PiB Bavuiuan . I. li. R., 8 Mad., 424 

art. 140 (1871, art. 141). 

See Aut. 141 . I. Ii. R., 0 Calc., 934 

[I. Ii. R., U Calc., 791 

I - Cause of action. — Suit hy re- 

versioner against his ancestor's lessee. — A rever- 
sioner’s cause of action against his ancestor’s lessee 
d(K*s not accrue until the expiration of the leasts, 
unless the reversioner is evicted or deprived of his 
rent, or rent is roi^eived adversely to him by a 
stranger from the lessee. Hubonath Hoy v. Indoo 
Bhoosun Dbb Hoy . • .8 W. R., 135 

1 .— art. 141. — Suit to set aside alien- 
ation hy widow, — Cause of action. — A suit to set 
aside aiienations of ancestral iirojicrty mjvde by a 
childless Hindu widow during her life-tenancy, may 
bo brought at any time within twelve years from tlie 
death of the widow. Tiluok Hoy v. Phoolman Hoy 

[7 W. R., 460 

SUKTOKHBB ThAKOOB V, BBLASSKB KoONWUR 

[10 w. R., 276 

GorAL Mullick v, Onoop Chundkr Hoy 

[U W. R.,183 

GBESDliAHBB SlNQH V. InDBO KoOBB 

[17 W. R., 237 


LIMITATION ACT, 1877, art. 141— eoaft- 

nued. 

Chundbb Kanth Roy v. Pbaby Mohttn Hoy 

[1 Ind. Jur., O. 8., 21 

5. C. Pbaby Mohun Roy v. Chundeb Kanth 

Boy . . . Marsh, 33 : 1 Hay, 69 

Anund Mohun Roy v. Chundbe Moneb Daseb 
[Marsh., 547 : 2 Hay, 648 

2. Reversioners. — Cause of 

action.--R. purcliased a putni mehal and devised 
it to his son O. O., died after R., childless and 
intestate, and leaving a widow, S., who also died, 
neither of the three having ever taken possession of 
the mehal. Plaintiff, as 0.*s nephew, sued to nurover 
possession of the mehal. Held that his cause of 
action did not arise until the death of S. Ham 
Doollub Sandyal V. Ram Naban Moitro 

[7 W. R., 466 

3. Cause of action. — Hindu 

Law. ^Alienation hy widow. — A., a Hindu widow, 
while in possession * of the property left by her 
husband, sold a portion thereof. After her death, 
her daughter B. succeeded to the property, but 
took no steps to set aside the alienation made by 
her mother. After her (B.*s) death, her sons suc- 
ceeded to the property, and instituted the present 
suit, after a lapse of thirty-six years from the death 
of A., but within twelve years from the death of J9., 
to obtain ']>088e88ion of the projierty sold by A, 
Held (Mittkb, J., dissenting) that the suit was 
barrtHl. The cause of action arose when B. succeed- 
ed to the proj)erty. Hajeishob Dutt Roy v, 
Gibish Chandra Hoy Chowdhby 

[4 B. L. R., A. C., 136 

4. ' ' Reversioners. — Cause of 

action, — Suit to set aside alienation. — In a suit 
against a widow for acts of wjwte and alienations 
alleged to have taken place during the lives of the 
plaintiffs’ .mothers, who were then the next heirs to 
the property, — Held that as the mothers allowed 
more than twelve years to elapse, their cause of action 
expired, and that it did not revive in favour of the 
plaintiffs, who had since Imhui Ijorn and had now 
arrived at majority. Held that, if by the death of 
the widow a new cause of action accrued to the 
plaintiffs as reversioners entitled to the property, 
they might sue agtiin ; but they could not succeed in 
the present suit. Pbrshad SlNQii v. Chkdek Lall 

[16 W. R., 1 

6. — Cause of action. — Adverse 

possession . — Suit for property inherited from 
father. — The plaintiff sought to recover certain pro- 
perty which she inheriU^l from her father, and which 
had betm taken possession of by the defendant 
during the lifetime of ])laintiff’s mother. The lower 
Court dismissed the suit on the ground that it was 
bnrretl by the law of limitation, plaintiff having 
failotl to show that her mother was in [K)sscBsion at 
any time within twelve yoi\r8 before the suit. Held. 
on sjwcial appeal, that the suit was not barred. Until 
tile death of her mother, plaintiff’s alleged caiise 
of action did not arise, and her right not being 
derived from or through her mother, the period of 
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limitation could not bo considered as having been 
running against her from the commencement of the 
adverse possession in her mother’s lifetime. 

ATCHAiiMA V. SuBBA llAYUPU . 6 Mad., 428 

0, Estate held jointly hy two 

widows. — Cause of action . — Eetersioners.— ^herQ 
the estate of a deceased Hindu held jointly by his 
two widows survives, on the death of one of them, to 
the surviving widow alone, no cause of action can 
accrue to the reversioners until the death of the sur- 
vivors even in resix-et of a moiety of the property. 
Gobiiid CnuNBEE Mojoohdae V. Dttlmbeb Khan 

L23 W. R., 126 

7. JEeversioner. — Cause of ac- 

tion. — Adverse possession. — Wlujre, however, the 
estate is held by some one adversely to the widow, so 
us to give her a cause of action to recover it, a suit 
to recover it brought by her or the reversioners is 
barred after twelve years of such adverse holding. 
Where a (tause of action with regard to the hus- 
band’s estate has once accrued to a Hindu widt)w, 
who nevertheless fails to assert her rights, no new 
cause of action arises to the heirs after her death. 
Tabini Chauan Ganguli V. Watson 

[3 B. L. R., A. C., 437 : 12 W. R., 413 

Kajkunwab V. Indkbjit Kunwab 

[5 B. li. R., 585 : 13 W. R., 52 

8, — — — Female heir, — Adverse pos- 

session. — !Suit hy reversioner.^ Adserwi jiossession 
against a Hindu female heir, which would bar her 
right of suit if she were alive, will equally Iwir that 
of the reversioner. Nobin Chdndeb Chuokeb- 
butty V. Gubupebsau Doss 

[B. L, R., Sup. VoL, 1008 

S. C. Nobin Chundkk Chuck ebbutty v. Iskuk 
Chunheb Chuckbbbutty . 9 W. B., 505 

Overruling Amkeb Ali v. Moubnpbo Nath 
Bosk. Behaby Koomaree v. Mohknhko- 
Nath Bose. Suhodaba Bibbe v. Mohenhho- 
NATH Bose . .2 W. R., 271 

Jeonath Bhuggut V. Koopa Koonwub 

[2 W. R., 273, note 

And Habadhun Nauo v. Ibbub Chunheu Bosk 

[0 W. R^ 222 

And followed in Ram Kanai Roy Chowhby v, 
Tbilochan Chuckeubdtty 

[1 B. li. R., 8. 12 

Pabbutty Mofleessa V. Rajoo 

[W. R., 1884, 88 

Ram Dyal Gossain v. Kattyaneh Debia 

[8 W. R., 266- 

Bbinda Dabeb Chowdhbain V. Pkarek Lalt. 
Chowhuby . , .9 W. R., 460 

Rash Behabee Lall r. Bubmessub Nauth 

[10 W. R., 30 

CnuNDEB Nath Skin v. Anundomoyke Dobsee 

[U W. R., 2^ 

Gunesb Dull V. Lall Muttjse Kooeu 

[17 W. R., 11 
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9. Meversioners, — Cause of ae- 

tion. — Where a Hindu widow, who takes by inherit- 
ance from her husband, is dispossossed, tne period 
of limitation as against the reversionary heir claim- 
ing the succession after the wido\s'’B death is, in the 
absence of fraud, to bo reckoned, not from the time 
of the widow’s death, but from the time from which 
it would have run against the widow had sho lived 
and sued to recover the inheritance. JB., holding an- 
cestral estates in Bengal jointly with his brothers 
as an undivided Hindu family, died, leaving a widow, 
S., and three unmarried daughters, R., S, M., and 
jy. On her husbaiid’s death S. continued to reside 
with his brothers, and was sujiported out of the in- 
come of the joint estate. Duriug the lifetime of S, 
her daughters married, and J3. lujcame a widow with- 
out haying had a child. Aftiir S.*s death, and during 
the lifetime of S. M% N. also bmime a childless 
widow. S. M. died after her mother, leaving a son, 
R. K. E. A'., on attaining majority, sued to rcicovtir 
with mesne prolits a 4-anna share in the ancctstral 
estates to which he claimed to be entitled on his 
mother’s death as heir of A., and from which ho 
alleged that he htul lx*cn dispoHsessed by the rei)re- 
8cntativt‘8 of R.*s brothers, whom he made defemd- 
ants in the suit, joining B. and N. with them as eo- 
defondants. Some time after the institution of tho 
suit, a petition was filed, pur]K)rting to proceed fnnn 
B. and N., by which they lulmitted that the plain- 
tiff was the heir of A., and that they had no defence 
to offer. Held that limitation (;ould not be taken 
to have run against the plaintiff’s claim during the 
lifetime of who, in the absence of proof that she 
had received only maintenance, as distinguished from 
participation in the profits of the estate, must bo 
presumed to have had jmssession of the share in tho 
estate which she inherited as her husband’s widow. 

— Whetber, if N, had bce.u considered as 
having relinquished her rights, she would not, at 
the time of the relinquishment, have been barred 
I by limitation. Amibtolai. Bose i>. Rajonkbkant 
Mitteb . 15 B. R., 10 : 23 W. R., 214 ; 

[L. R., 2 I. A., 113 

10. Reversioner. — IT indu 

widow. — Where after tho death of a Hindu who had 
been separate in estate from his brothers, and, during 
the lifetime of his widow, his brother’s sons ohtaine<l 
mutation of their names on the Collector’s rent-roll, 
and held iKissession of the estate in right of inherit- 
ance for more than twtjlve years,— i/c/d that, under 
the Mitakshara law, the possession hy the nephews 
being ailverse to the widow, tho claim of the rever- 
sioner on her death was barred. Gopal SiNGH v, 
Kanuta Lall Saheuzaua 

[2 B. li. R., Ap., 14: 11 W. R., 9 

U, Reversioner, — H indu 

widow. — Cause of action. — Adverse possession, — A 
Hindu died leaving two daiigliters, who succeeded to 
their father’s projHirty. One sold her half share of 
the iirojjerty and died in 1836 ; the other died in 
185t), and her son instiiuWd tVie pretwint suit in 18b7 
for rw-overy of the lialf share which her sister had 
sold. The defence set up was that the suit was 
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barred by lapse of time, as the plaintiff's canse of 
action arose in 1835, or more than twelve years 
before the institution of the suit. Held (following 
a dictum in the Full Bench ruling in Nohin Chunder 
Chuckerhutty v. Owru Peread Doet^ JB. L» JB., Sup, 
Vol.t lOOS) that the words “ cause of action” in clause 
12, section 1, refer, not to the new cause of action 
which accrues to the reversioner, but to the^ “ cause 
of ac.tion ” which accrued to the tenant-for-life ; and 
that the suit having been brought after a lapse of 
more than twelve years after the death of the tenant- 
for-life, was barred. Ganga Chaean Rot Chow- 
DEY V , JaOAENATH DuTT 

[3 B. Ii. B., A. C. 208: 12 W. B^ 97 

12. Suit hy revemionary 

heirs, — Possession hy adopted son. — A Hindu widow, 
in 1824, assumed to adopt a son to her husband, and 
such son, and after him the defendant, his heir, was 
put in posstsasion of the properties in suit. The 
widow died in 1801. The suit was instituted in 
1860 to rtHiover the property and to declare the 
adoption illegal. Held that such possession during 
the life of the widow could not be said to be adverse 
as against the widow. The cause of action to tho 
reversionary lieirs arose at the time of the death of 
the widow, and was consequently not barred by li- 
mitation. Seinatu Gangofadhya V , Mahebh 
Ohandua Roy 

[4 B. I.. B„ F. B.. 3 : 12 W. B„ P. B„ 14 

18, Melinquishment hy Hindu 

widow. — Cause of action hy Jteirs. — Where a widow 
Kilinquislied her right to her husband's projMjrty in 
favour of his then reversionary heirs, who were 
accordingly put int-o possession, and other persons 
BubscqucTitly claimed the i)roperty as tho husband's 
lieirs, tho cause of action of sucli other persons was 
held to have accrmul from the time when the then 
reversionary heirs came into possession of tho pro- 
pt'rty. Kalke Coomah Nag v. Kasiier Chunder 
Nag e W. B., 180 

14^ Hight to possession of 

property on death of Hindu widow. — Reversioner . — 
The right of a Hindu to the possession of immove- 
able jiroperty on the death of a Hindu widow, to 
which article 142, schedule II, Act IX of 1871, 
refers, must be one in esse at the time of the death of 
tho widow. The determination, therefore, of such 
right during her lifetime, extinguishes also the right 
of the reversioner on her death. Saboda Soonduet 
Bosses v. Doyamoybs Dosskb 

[I. I*. B., 6 Calc,, 938 

15 . Will. — Gift of estate suh- 

ject to vested interest of widow. — Suit tn widow* s 
lifetime for declaration of right and account . — V. S., 
a Hindu, died in 1858, leaving a w'ill, of which ho ap- 
pointed G. and <!?. executors. After payment of 
debts, legjwies, Ac., the executors were directed to 
manage tlic residue of the estate, and not to sell it 
during the lifetime of L., tho junior wife of F. 
S.. to whom a monthly ]m 3 ^cnt for life was to 
be made by them. After the death of L., tlie 
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executors were directed to divide tho property that 
remained in equal shares between them, and to 
continue to enjoy the same in equal shares. L. sur- 
vived both G. and S., who died in 1875 and 1879 
respectively. In a suit brought in 1879 by the 
divided nephew of V. S. against L, and the re- 
presentatives of G. and S. to have his right to tho 
estate of the testator upon tho death of L. declared and 
for an account, — Per Kindeesley, J. — Semhle , — 
The suit was barred limitation, as the widows of 
FI S. had not been in possession of the estate as 
Hindu widows, but had enjoyed merely their allow- 
ance under the will. Kolla Subbam aniah Chetti 
V. Thellanayakultj Subeamaniam Cheiti 

[I.L.B.,4Mad.,124 

10, Suit hy reversioners after 

death of Hindu widow. — In 1846 a widow, under an 
ikrarnama, made over to her brother-in-law certain 
properties formerly belonging to the estate of one L., 
her late husband. The widow died in 1878. In March 
1879 a suit was brought hy the daughters of L. to re- 
cover the properties formerly belonging to their father 
from the hands of certain vendees. Held that 
the suit hy the reversioners was not barred under 
article 141 of Act XV of 1877, there having been 
no possession adverse to the widow, by disposses- 
sion, for more than twelve years, tho widow's cause 
of action having ceased when she entered into 
tlic ikrarnama in 1840, and gave up her right to the 
projicrty ; nor, under section 2 of Act XV of 1877, 
could tho right of the plaintiffs be said to be barred 
by any Act repealed thereby, inasmuch as article 142 
of Act IX of 1871 pr(*scribes the same i)eriod of li- 
mitation as is prescribed in article 141 of Act XV of 
1877 : and that although, under Act XIV of 1859, 
repealed by Act IX of 1871, it was decided in Nobin 
Chunder Chuckerhutty v. Guru Per sad JDosSy B. L. 

Sup. Vol.ylOOSy that adverse possession which bars 
a widow also bars the reversionary heirs, yet the ex- 
ception laid down in that ease would be applicable, 
and would save Umitatiou. Pursut Koer v. Palut 
Roy . . . . I. Ij, B., 8 Calc., 442 

17 — and art. 140. — Act IX 

of 1871y sch. Ilyart. 140. — Suit by reversioner for 
possession. — Under article 141 of schedule II. Act 
XV of 1877, a reversioner who succeeds to immove- 
able proj)erty has tw^elve years to bring his suit for 
jjoBsessiou from the time w'hen his estate falls into 
pos8<‘8sion. Seinath Kue r. I'eosunno Kumar 
Guose 

[I. Ii. B., 9 Calc., 934 : 13 C. L. B„ 372 

18. Alienation hy Hindu 

widow. — Suit by reversioner. — Where there had been 
a suit and compromise by a Hindu widow, Vliich w ere 
held to bo tanUimomit to an alienation by her, it was 
held that there Inul hecn no adverse possession during 
her life, and that the period of limitation in a suit by 
the reversioners must be calculated from her death. 
Sheo Nabain Singh v. Khuiigo Kokrby. Shko 
Nabain Singh v. Bisusn Pbosad Singh 

[10 C. I 4 .B., 337 
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19. — Adverse possestion^-^ 

Alienafion hp Hindu widow^ — A title by adverse 
possession for more than twelve years accnics even 
during the lifetime of a Hindu widow, but if posses- 
sion arises directly from any invalid alienation on 
her part, sjxjcial provision is nuule for the right to 
sue on the parts of the reversioners within twelve 
years from her death and the ai'crual of their title. 
Gxa rE&BAD alias Lal Teusad u. Hket Nakain 
[L Ii. K., 9 Calc., 98 

20. ■■ ■ Reversioner, Suit hy. — Ad- 

verse possession against Hindu widow. — In a suit 
instituted on the 2Gth August 1879 by the reversioner 
on the dt‘atli of a widow, who died on the 28th August 
18G7, to recover <*<Ttiun immoveable propc*rty, it aj)- 
pcareil that the defendant had forcibly disjiossessed 
the widow of the property in 18(14 and held it ever 
siiuu*. Held that, under article 141 of schedule II 
of Act XV of 1877, the reversioner was entitled to a 
fresh )K*riod of limitation from the death of the 
widow, altlnuigh limitation had begun to run against 
lier. Semble, — The law as laid down by the Full 
Bench in Nobin Chunder Chuckerhutly v. Issur 
Chunder Chuckerhutly, .9 W. R., 505, has been in- 
tentionally modified by the Legislature by article 141 
of sehcilule 11 of the Limitation Act of 1877. Dwaeka 
Nath Gupta v. Komolmoni Dasi 

[12C.L. R., 648 

21. — — and art. 140. — Adverse 

possession. — Hindu mother. — Reversioner. — Sem- 
Lie, — That, in Hindu law, where a mother succeeds to 
proiierty as licir of lujr son, and her right thereto be- 
comes barred by adverse imssession, the next heirs of 
her son on hiu* death will have twelve years there- 
from in which to sue for jwHScssiem of the property. 
KoKILMO^'l DASBIA V, MANICK ChANDUA .lOADOAK 

[I. L. B., 11 Calc., 791 

22. Suit by person claiming 

immoveable properly on death of Hindu or Maho- 
medan female. — N., a Mahomedan, died in 1849 leav- 
ing immoveable projierty w hich was inherited hy his 
mother R., his brother E., and his sister A. It was 
found that A. was never in possession of the share 
inheritt'd by her, and tlmt slit; died in 1878. Held, 
in a suit against E. and his son, brought in 1884 by 
A*s heirs for ]) 08 se 8 sion of that share, that article 141 
of the Limitation Act did not apply, and that the suit 
as to that share w'as barred. Per Wilson, J. — 
Article 141 of schedule II of Act XV of 1877 refers 
to suits by persons claiming on the death of a Hindu 
or Mahomedan female, under an independent title, in 
the same way as, in resjiect of suits by remaindennen, 
revi'rsioners, and others, article 140 does. It dcies h 
not ttpply to the case of a person suing on the very 
same cause of action which accrued to a female, and 
suing by riglit of being her heir. Azam Bhutan «. 
Faizuduin Ahame 2 > I. L. B., 12 Calc., 694 

23. Suit to obtain a declara- 

tion that an alleged adoption is invalid or never 
took place, — Suit for possession of immoveable pro- 
perty . — Article 118 of the Limitation Act applies 
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only to suits where the relief claimed is purely for a 
declaration that an alleged adoption is invidid or 
never in fac*t took place. Such a suit is distinct 
from a suit for possession of property, and the latter 
kind of suit caunot be held to bo barred as a suit 
brought under article 118, merely by reason of its 
rmsing a question of the validity of an adoption, but 
is 8t;parately provided for by article 141. It is dis- 
cretionary in a Court to grant relief by a declaration 
of a right, and consequently the fact that a person 
has not sued for a declaration should not lie a bar to 
a suit for jmssession of prcqwrty on any ground of 
limitation pri'serilK'd for the former. In a suit by a 
person who had objected to an attachment of im- 
moveable property in execution of a decn'c, and 
whose objection hiul been disallowi'd, to sot aside the 
order disallowing the objection, for removal of the 
attachment, and for possession of the jirojierty, the 
defendants, at whoso instance the attachment hod 
been made, set up a title based on the utloptiou of 
the judgment- debtor by the widow of the person 
whom the plaintiff claimed to succeed by right of in- 
heritance. Held that the limitation applicable to 
the suit was arti<*le 141 and not article 118 of the 
Limitation Act (XV of 1877), the suit being not to 
obtuiu any declaration that the alleged lulojjtion was 
invalid, but for recovery of possession of immovi;ablo 
projXTty, for which there was a sp(;cial limitation. 
Babueo V, Gopal . . I. L. B., 8 AIL, 644 

art. 142 aSTl, art. 148). 

See AiiT. 127 . I. Ij. B., 7 Bom., 297 

1. Sale in etecuiion of decree, 

— ^When a suit to establish his title and to recover 
possession of prop(;rty is brought by a person who 
has lieeii disjiossessed uudir a sale in execution of a 
decree against other p(;rsouH, and ii(» summary order 
lias 1x*eii made declaring the j)roj>(;rty liable to be 
sold in exemition of such decree, the period of limita- 
tion aiqilicabli! is that ]>n;scrihi'd by clause 12, sec- 
tion 1, Act XIV of 1859,— mz., twitlve years from 
the date of dispossession. JouooNATir CiloWDHUY 
V. llADlIOMONEK DAHSKE 

[B. L. B., Sup. Vol., 643 : 7 W. B., 266 

GEUEOO SlECAB V. Behabee Lall Uuoua 

[20 W. R., 166 

2 . Suit to recover possession . — 

Sale in exeeut ion. Civil Procedure Code, ss. 249, 
259, 264, and 269 . — In execution of a decree ob- 
tained against A., his right, title, and interest in cer- 
tain projierty were sold, hut the certificate of sale 
erroneously recited that A. and B.^s ancestor were 
defeinlaiits in tin; suit, and tliat the interest of the 
defendants in the suit had been sold ; and, acconl- 
ingly, the purchaser was put in jKissession, under sec- 
tion 2(54, Act VIII of 1859, of the right, title, and 
interest of B.^s ancestor as well us of A, in the pro- 
jierty. In a suit brought by B. for confinnation 
of title and recovery of jiossossion after the lajwe 
of a year, but within twelve years from the date 
of disjKisscssion, — Meld that the suit was not barred 
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by lapse of time. PrOtab Chundbb Chowdhet v. 
Bbojololl Shaha 

[B. I-. R., Sup. VoL, 688 : 7 W. B., 268 

8, ■ — - — Dupo8ae»»ion under tale in 

execution, — Improper certificate of »ale. — Plaintiff 
having been disposBeseed under a certificate of sale 
which was not conformable to or warranted by the 
sale itself, was declared entitled (liaving made no 
complaint to the Court which was executing the 
decree) to bring his suit for restoration to his pro- 
perty any time within twelve years from the date of 
his dis^iosscsBion. Bheem Goyallbe v. Khoobun 
Sahoo 17 W. B., 420 

4^ SftH Iq recover poteeaeion 

of lands sold in execution of decree. — The plaintiff’s 
tenant having been ejected from certain immoveable 
property of the plaintiff, under an auction sale in 
execution against a third party, the plaintiff made 
no application to the Court under section 246 or 269 
of the Civil Procedure Code to prevent or set aside 
the sale. Beld that he was not bound to do so, but 
that he was entitled to file a regular suit to establish 
his title and reenver possession at any time within 
twelve years from the de ^e of the dispossession, under 
clause 12, section 1. Lalchakd Ambaidas v. La- 
KUABAM . . . .6 Born., A. C., 139 

Overruling KrisdnaJI v. .Toani Makund 
C uiMANSHET . . .2 Boxu., A. 0., 18 

5. Suit for lands in excess 

taken in execution of decree, — A suit to recover 
excess lands wrongfully taken under cover of a decree 
comes within the twelve years’ piTiod of limitation. 
Goub Moeee MooBAiif V, Shun Kukek PAUAurNRE 

[13 W. R., 469 

6. Decree for loronpful pos> 

session, — Cause of action. — In a suit for recovery 
of possession of a share in a certain talook, on the 
allegation that the plaintiff had been dispossessed 
under an award jmssed under section 16, Act XIV of 
1869, the defence set up was that the plaintiff 
was not in possossion of the property within twelve 
years of suit. Held that the wrongful possession 
which the plaintiff held during the few months 
before the award under Act XIV, was no possession 
which could take his case out of the Act of Limita- 
tion. The dispossession under the award did not 
give him a fresh cause of action. Golah Nabt r. 
Biswanath Kab . 8 B. li. R., Ap., 86 

[12 W. B., 9 

Pbbmohand Kybutta V, Hubeb Doss Kybutta 

[22 W. R., 269 

Taba Babu r. Abbitl Guyteb Chowohby 

[12 O. li. R., 486 

7. Suit to establish title t*- 

mded bp award under a, 15, Act XIV of 1859 , — 
A suit to establish the plaintiff’s title to property 
invaded by an award under section 16, Act Xfv of 
1869, was governed by the limitation of twelve years, 
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and the cause of action arose from the date of the 
award. Eshan Chundbb Banebjee v . Zamv- 
DUEOONIB8A Khatoom . 17 W. B., 468 

8. Suit for possession, — Il- 

legal resumption by Government. — The plaintiff was 
possessed of an estate situate on the bank of a river, 
and of certain chur lands which had accreted thereto. 
The Collector took possession of the ebur lands in 
1818, upon the default of the proprietor to appear 
to answer a claim made by Government to assess the 
ebur land. In 1824 a suit was filed by Government 
under Regulation II of 1819 for the resumption of 
these lands ; the Government officers, however, con- 
tinuing to hold possession and collect the rents. 
In 1847 the Collector, in conformity with a general 
order under Act IX of 1847, “for the abatement 
of all suits for the resumption of alluvial lauds then 
pending,” struck off the suit and restored the lands 
to the possession of the zemindar. The proprietor 
claimed the wasilat enjoyed by the Government 
during his dispossession ; and the Government again 
dispossessed him, under the assumption that the 
lands were an island in the river, and that the 
plaintiff was not entitled to them as an accretion 
The plaintiff having brought a suit in 1854 to estab- 
lish his right to the lands in question, — Held that 
the Statute of Limitation was no answer to the 
suit, because the pendency of the suit for the re- 
sumption and assessment of the lands between 
1824 and 1848 prevenU'd the proprietor from com- 
mencing a suit during that period, and that during 
such period the limitation did not run ; and, further, 
after that iK*riod the necessity for a suit was obviated 
by the restoration of the lands to the proprietor. 
Held, also, that a fresh cause of action accrued under 
the second ouster. Sttrnomote v. Collector of 
Rungpoub . . Marsh., 18 ; W. B., F. B., 4 

[1 Hay, 37 

0^ fQ recover possession of 

land sold for arrears of revenue. — In a suit to recover 
possession of certain villages belonging to a talook 
which had been sold by Government for arrears of 
revenue, where the plaintiff alleged that they ought 
not to have been sold as they were not subject to 
revenue, the second defendant, wlio was the pur- 
chaser and in actual possession, pleaded limitation as 
a bar. The plaintiff urged that a fresh cause of 
action arose in consequence of some proceedings of 
the Government by which they made a new grant of 
the villages to the second defendant at an increased 
revenue. Held that such grant would not give a 
new cause of action, and could not affect the time 
when the only cause of action arose to the plaintiff. 
Chaitanya Chundba Huuis Chabdana Jaoa- 
DBVU V, COLLBCTOB OP Gabjam . 22 W. R., 187 
[Ii. B., 1 r. A., 886 

10. Cause of action. — Suit for 

land sold but taken hack under agreement to ex^ 
change. — In a suit to recover possession of lands 
which had been sold to plaintiff, hut which had been 
subsequently taken back by one of the vendors under 
an agreement that he wonld make over other lands 
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in exchange, plaintifE^s contention being that ho had 
been dispoBsessed of these other lands which were even- 
tually decreed to another party, — Held that plain- 
tiff^B cause of action originated on the date of the 
decree depriving him of the lands last mentioned. 
Kabul Kbibhna Doss v. AIohessukbe Dbbia 

[ieW.R.,270 

IL — - Discontinuance of posses- 

sion. — Dilumated lands afterwards re-formed , — 
Adverse possession. — Per Gxbth, C, J. — Where a 
person can show that he has been in possession of cer- 
tain lands prior to such lands becoming diluviated, his 
possession must Ix) considered as continuing during 
the time of diluvion until such time as he becomes 
dispossessed by some other i)erson; and in such a 
case the onus lies upon the dispossessor to show 
that he has acquired a title under the Law of Limita- 
tion which has put an end to the rights of the original 
jmssessor. Per Whitb, J. — The dispossession, or 
discontinuance of possession, mentioned in article 
14 j 3, schedule II of Act IX of 1871, is that which 
occurs where the property is taken actual possession 
of by another, and does not apply to the case where 
the property is submerged by the act of God, and so 
made imiiossihle of occupation and actual possession. 
Owners of land which has suffered from successive 
diluviations and re-formations must, if they wish to 
preserve their rights, bring their suit within twelve 
years of the time when atlverso possession is first 
taken of land re-forming on the original site, 
whether at the time of suit the land is capable of oc- 
cupation or is lying under water in consetiuoncc of a 
second diluvion. Kally Chukn Shauoo ». SSeobe- 
TABT OF State fob India in Council 

[1. li. B., 6 Calc., 725 : 8 C. Ii. B., 80 

12. and arts. 189, 144.— 

Discontinuance of possession. — In a suit t(» recover 
possession of a house, the plaintiffs alleged that their 
predecessor in title had iKjrmitted A.t the father of 
the defendants, to occupy the house in question with- 
out paying any rent for it, and that since A.*s death, 
which took place about twenty years before the insti- 
tution of the suit, the defendants had been perinitteil 
to reside therein without imying rent. The defend- 
ants contended that the plaintiffs’ predecessor in 
title had made a gift of the house to A. ; that he had 
remained in possession of it until his death ; and that 
since then they had been in possession of the house 
by virtue of the gift. Held that the suit was barred 
by limitation under Act XV of 1877, schedule II, 
article 142. The meaning of article 142 is, that 
where there has been imssession followed by a dis- 
continuance of possession, time runs from the moment' 
of its discontinuance, whether there has or has not 
been any adverse iwssession, and without regard to 
the intention with which, or the circumstances under 
which, possession was di8(K)ntinued. Articles 139 and 
142 of Act XV of 1877 considered. Gobikd Lall 
Seal «. Debendbonath Mullice 

[I. Ii. B„ 6 Calc., 679 : 6 C. L. B., 627 

In the same case on appeal, — Held, a suit for th 
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and arts. 189, 14A^contin%ed* 

recovery of immoveable property against a person 
who had originally boon in more permissive occupa- 
tion or possession accorded on the ground of charity 
or relationship, is governed by Act XV of 1877, sche- 
dule 11, clause 144, and not by clause 142 of the same 
schedule. In such a case the owner of the property, 
who has accorded the jtcrinissive occu})ation, cannot 
Ih) said to have “ discontinued the possession. Oo- 
BiND Lall Seal v. Drbbndbonatu Mulliok 

[I. Ii. B., 6 Calo., 811 : 7 C. Ii. B., 181 

18. . . . Suit for possession,— -Dis- 

possession during unexpired lease hg plaintiff's 
predecessor. — In a suit brought by tlu? plaintiff in 
1880 to recover possession of certain lands from 
whi(‘h his jireileccssor in title had bixm disimssessed, 
in which suit the Court of first instance found that 
the defendant hod dispossessed the plaintiff’s father 
in 1800, during the nnexpired term of a lease granted 
hy the plaintiff’s father to a ticcadar, — Held that 
the prejmnderance of authority in India was in favour 
of the view that limitation ran from the date of the 
expiry of the ticca, and not from the time when the 
defendant had been held hy the Court of first instance 
to have dispossessed the plaintiff’s father. 8iiko 
3ohyb Roy v. Luohmeshub Singh 

[I. L. B., 10 Calo., 677 

14. Suit for possession of im- 

moveable property .—Suit for cancellation of instru- 
ment,— Act XV of 1877 1 sch. i/, No. 9t. — The plain- 
tiff sued to sot aside a mortgage by conditional sale of 
certain immoveable proj)erty belonging to him, made 
on his behalf during his minority, and for possession 
of the projiorty. Held that the suit was one described 
in No. lisiy schedule II, Limitation Act, 1877, and 
not in No. 91 of tliat schedule. Kahaubab Pandky 
V. Raquubab Jati . . 1. L. B., 6 All., 490 

art. 148 (1871, art. 144). 

See Abt. 39 I. L. B., 6 Bom., 680 

1. Stipulution hy tenant to 

clear landy Suit for breach of. — Limitation was 
held to apply in a case where it was stipulated in 
a lease that the tenant should clear a deHiied area in 
a certain time, the cause of action accruing when 
the defendant did not clear by the time si>ocifiod. 
Tumebzoodeen Cuowdubv V. Sue war Khan 

[7 W. B., 209 

2, Breach of condition. — For- 

feiture. — Alienation hy Hindu widow. — A Hindu 
widow, under an arrangement witli her deceased hus- 
band’s cousin, was in possession for life of a share of 
ancestral projjerty of her husband’s family, in which 
he, jointly with the cousin, had held a share in his 
lifetime. This sliare she sold as if she had held an 
absolute interest, and the purcliasor’s name was en- 
tered, instead of hers, in the revenue records ; but no 
change of ix>88ession took place till her death. To a 

I suit brought by the cousin’s heirs to recover the pro- 
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petty purchased from the widow, more than twelve 
j^ears after tlie sale, but loss than twelve years after 
the widow’s death, the defence was litnitation under 
Act IX of 1871, schedule II, clause 144, commenc- 
ing from the date of the sale, thci'c having been, it 
was alleged, “a breach of condition or forfeiture” 
within tlio meaning of that clause. By the teniis of 
the arrangement contained in a solehnama, the widow 
was to have no }X)wor to alienate ; and after her death 
lier share was to Indong to the cousin. Meld that 
these terms prohibited only such an alienation by the 
widow as would prevent the cousin’s succeeding after 
Iter death, and the alienation made was good for the 
widow’s lifetime. There was no condition against 
such an alituiation ; and if there had been, there was 
neither any rule of law, nor anything in the words 
used ill the solehnama, attaching forfeiture to the 
breach of such a condition. Meld, accordingly, that 
article 144 did not apply, and the suit was not l'f»Trcid 
by limitation. SAHoniiA «. llAi .Iang Bahautie. 
liUTOHMAN SAHAI ChOWDIIUY V. ItAI JANQ BaHA- 
DUE . I. L. B., 8 Calo., 224 : Ii. B., 8 L A., 210 

8. Jet IX of 187U 25.— 

JSreaoh uf condition inn -^rigage. — i^uiifor ejectment 
of mortgagees, — Continuing breach of contract. — In 
j^ovcuilHjr 1873 M. sued for the cancelinent of a deed 
of usufructuary mortgage ex(!cuted by lu'r in Novciii- 
ber 1860, and for the ej<?ctiri<'nt of the moitgageos, 
on the ground of the breach of a condition in the detnl 
that the mortgagees should pay her a lift* annuity of 
Rl6, during the term of the mortgage (twenty years) 
and also after foreclosure, otherwise, on any failurt*, 
they w^ould Ik; liable to ejectment and to the for- 
feitun; of the mortgage. It did not apjiear that any 
payments of the annuity had been made. The ]>lea 
of limitation having bt*eii taken, the lower Courts 
ht'ld that the suit was within time, ns the case fell 
within clause 148, scIkkIuIc II, Act IX of 1871. It 
was held in special apy>eal that, assuming that they 
were in error in so holding, the case was governed 
by i’lause 144, and the provisions of section 23 en- 
nblwl the i)laiiitiff to treat each failure to pay the 
stipulated annuity as a new breach giving a new' right 
to eject, and that the suit was therefore clearly 
within time. Sadua v. Bhagwani . 7 N. W., 63 

4. Agreement to pat/ annual 

fees, — Right of possession in default. — Suit for 
possession. — The imrehasers of certain land agreed 
to pay the vendors certain fees annually in respet't of 
such land, and that in default of payment the vendors 
should be entitleil to the proprietary possession of a 
certain quantity of such land. The purchasers never 
paid the fet*8, and more than twelve years after the 
first default the vendors sued tliem for ywssession of 
the land they were entitled to. Meld that the suit, 
bt*ing governed by No. 1^13, schedule II of Act XV 
of 1877, and more than tw’clve years having expired 
from the lirst breach of such agreement, w'as barred 
by limitation. The difFereni*e betwreeu section 23 of 
Act IX of 1871 and Act XV of 1877 pointed out. 
Bhojea^ c. UuLsifAN Ali . 1. L. B., 4 All., 493 
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1. Inteebst in Immoveable Peopeett . 3408 
. 2. Adveesb Possession «... 3413 

See Aet. 91 . I. L. R., 6 AIL, 76 

See Aet. 113 . I. L. R., 6 AIL, 231 

See Aet. 120 . I, Ii. R., 10 Calc., 697 

See Aet. 13C . I. L. B., 11 Calo., 680 

1. INTEREST IN IMMOVEABLE PROPEllTV. 

1. Immoveable property . — 

Toda giras hak . — The expression “ immov(!able pro- 
perty” in Act XIV of 1859, section 1, clause 12, 
must not be construed as identical with ‘Mauds or 
houses.” It comprehends all that would be real 
property according to English law', and |K)8sibly more. 
A toda giras hak being a right to receive an annual 
payment, the liability for wliich is not a more per- 
sonal liability, but one which attaches to the inamdar 
into whosesoever hands the village may i)as8, is “ an 
interest in immoveable proj)erty” wdthin the meaning 
of clause 12, section 1, Act XIV of 1859. Futteh- 
SANGjr Jaswantsangji V . Desai Kullianeaiji 
Hakuomuteaiji 

[13 B. L. B., 264 : 10 Bom., 281 
S. C. Ii. B., 1 1. A., 34 : 21 W. B., 178 

Overruling decision in Fates angji v. Desai 

Kalyaneaiji . . 4 Bom., A. C., 189 

2. Immoveable property . — 

Xees paid to hereditary ojpce-holder . — The clause of 
the Limitation Aet (No. XIV of 1859) which was ap- 
plicable to a suit t^) recover fees ])ayable to the in- 
cumbent of an hereditary oHice such as that of a vil- 
lage .loshi, w'as clause 12 and not clause 111 of section 
1 of that Act. Krishnabhat v. Kapabhai^ 6 Bom., 
A. C., 137 y followed. The meaning of the t-crm “ im- 
moveable pro])erty,” as used with regard to Hindu law', 
discussetl. Balvanteav alias Tatiaji Bapaji v. 
Pueshotam yioHKsiiVAE . . 9 Bom., 99 

3. Immoveable property. — Suit 

for dues of hereditary office . — A suit to recover pay- 
ment of sums claimed i)y certain jk'Vsous as heredi- 
tary otticers, and arising out of a grant hy the so- 
vereign proprietor of the territory hy which the jjos- 
sessors thereof w ere hound to contribute to the main- 
tenance of such hcnnlitary officers , — Meld to fall 
within the 4th section of Bombay Regulation V of 
1827, limiting the juiriod of recovery to tw'elve years. 
BeEMA SnUNKEE V. JaMASJES SnAPOOBJKE 

[2 Moore’s I. A., 23 : 6 W. R., P. C., 121 

4. Suit for share of hereditary 

land set apart for performance of office df patil.— 
Plaintiff being entitled by an arrangement between 
the members of a family of patils, of w'hom ho was 
one, to a third of the emoluments of the office of 
managing revenue and jKdice patil, sued the defend- 
ant in )K)ssession to recover a third of a iK>rtiou of 
the hereditary fields set a^iart as remuneration for 
the performauce of the duties of the office ; and the 
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District Judge on appeal found his claim barred on 
the ground solely that he had not for twelve years 
been in possession of the one third wliich he claimed 
of the service land. Seld that, having regard to 
section 4 of Act XI of 1843, the plaintiff's cause of 
action did not depend on his possession within twelve 
yejirs, but on whether his turn to officiate as patil, 
and his right to enjoy the land in dispute, arose more 
than twelve years before the suit was brought. 

SiiTDE V, SiNDB • • .4 Bom., A. C., 51 

6 . Grant hy a Eindu soee- 

retyn to a Hindu temple. — Immoneahle property . — 
The Peishwa, by a sanad dated 1790, granted to an 
ancestor of the plaintiffs, for the support of a Hindu 
temple, an annual cash allowance of R350 out of 
the “ antastha sadilvar " and three khandis of rice 
out of the “kherij jamabandi parbhare,” to bo 
levied from certain mehals and forts mentioned in 
the sanad. The allowances wore paid till the 
death of the plaintiff's father on the 26th December 
1859, when the Collector of Thana stopped them. 
On the 23rd December 1870, the plaintiffs sued to 
establish their right to the grant and to recover six 
years' arrears of the allowances. Tne defendant 
pleaded that the suit was barred by the Law of 
Limitation. The question for consideration was 
whether the suit was governed by clause 12 or clause 
16 of section 1 of the Limitation Act, XIV of 1859. 
Held (per Saegent, J.) that the grant in question 
was of the nature of immoveable property, and that 
the suit, therefore, fell within the provisions of 
clause 12 of section 1 of the Limitation Act, XIV of 
1859. In using the expression ** subject of the suit” 
in the rule laid down by the Pri\'y Council in the 
Toda Giras case (Fatesangji v. Deeai KalUanrayap, 
L, JK., 1 I. A., 34), their Lordships intended to in- 
clude in it all the facts which determine the nature 
of the plaintiff’s claim, and not merely of tlu5 allow- 
ance itself, and to confine the application of Hindu 
law to those cases in which tlie “ subject of the 
suit *' has such a distinctive Hindu character as that 
only Hindu law and usage can be legitimately in* 
yoked to determine its quality and nature. It is the 
fixed and permanent character of an allowance from 
wdiatevcr source derived, which by Hindu law en- 
titles it to rank w'ith immoveables. Here the grant, 
from the object which it had in view, was to be 
deemed to Ihj one in ]H.*rpetuity, and the fund out of 
which this perpetual allowance was to be paid was 
derivtxl from a permanent source. It had, therefore, 
all the characteristics of permanency and durability 
which were essential to bring it, according to Hindtl 
law, within the term “ immoveable property.” Held 
(per Melvili, J.) that the allowance in question 
was not immoveable property, and that the suit, 
therefore, did not come within the provisions of 
clause 12 of section 1 of the Limitation Act, XIV of 
1859. From a consiilcration of the judgment of the 
Privy Council in Fatesangji v. Desai KaUianrayaji, 
Jj. It., 1 7, A., 34, it would appear that the rule which 
their Lordships intended to lay down is this, viz,. 
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that, whenever it is possible to do so, the terms " im- 
moveable projierty *' and “ interest in immoveable pro- 
perty ” in Act XIV of 1859 must be interpreted, on 
general principles of construction, with reference to 
the nature of the thing sued for, and not to the 
status, race, character, or religion of the parties to 
the suit; but that in exceptional cases, in which tho 
thing sued for is of such a special and exceptional 
character that its nature cannot he determined with- 
out reference to tho sjxicial and peculiar law of a par- 
ticular sect or class, in such cases, and in such coses 
only, the law of such sect or class may properly bo re- 
fenced to as furnishing a guide to the detennination of 
tho question. The Privy Council has thus laid down a 
rule and an exception, and the quiistion in every case 
must lie whether the rule or the cxcejition applies. Tho 
rule is that the terms “immoveable property '' and “in- 
terest in immoveable property” are to he held to in- 
clude, not only land and houses, and such other things 
08 are physically incapable of being moved, but also 
such incorporeal hereditaments as issue out of, or are 
connected with, immoveable property projicrly so 
called, and which, therefore, savour of the realty 
e.y., rights of common, rights of way, and other pro- 
fits in alieno solo, rents, pensions, and annuities se- 
cured upon land,— all these clearly constitute an 
interest in immoveable property. Pensions and an- 
nuities not secured upon land, houses, or tho like, as 
clearly do not constitute such an interest. When a 
classification can thus be made, it ought to be so 
made without reference to the character of the party 
claiming tho right. But there may l»e cases in which 
the test prescribed by the rule fails, or is very diffi- 
cult of application, and then will come in the opera- 
tion of the exception to the rule, and it may becomo 
the duty of the Court to seek for guidance in somo 
arbitrary definition contained in the religious law of 
the claimant : e.g., in the instance of an hereditary 
office in a Hindu comm unity Jncapable of being held 
by any person not a Hindu. 'J’he (daim now in ques- 
tion is a claim to an annuity granted by a Hindu so- 
vereign to a Hindu temple. Tlie annuity is not made 
a charge upon land, and it is not, therefore, according 
to general princij)lesof construction, immoveable pro- 
perty. That being so, it is nrtt necessary to go 
further. Collecxoe ov Thana v. Kuisunanath 
Govind • . . I. L. B., 5 Bom., 822 

Held, by a Full Bench on appeal under the Letters 
Patent, that the grant made by the sanad was 
“ nibaudha,'' and that the subject-matter of the suit 
was iinmoveahle projK'rty, or an interest in immoveable 
property, within the meaning of the Limitation Act, 
XIV of 1859, section 1, clause 1 2. Held, also, that the 
Hindu law might he ])roperly resorted to for the pur- 
pose of determining whtfther the subject-matter of 
th(‘ suit was immoveable projicrty (i.e., nibandha) 
within the meaning of tho Limitation Act, XIV of 
1859, section 1, clause 12. Assuming that it was in- 
correct to a]>ply Hindu law to ascertain the nature of 
the grant in (jnestion, nevertheless held that tho 
grunt was an interest in immoveable property within 
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the meaning? of the Limitation Act> XIV of 1859« 
section 1, clause 12. The fp'ant savoured throughout 
of locality, and was undoubtedly irresumahle, in- 
alienable, and perpetual. The Indian Legislature did 
not intend to exclude such property from section 1, 
clause 12 of the Act. The Indian Legislature, which 
passed the Limitation Act, XIV of 1859, has not given 
any explanation or defiuition in the Act of the phrase 
“ immoveable property,” but has left suitors to their 
former ideas on the subject. Under these circum- 
stances it would he a hardship upon them to construe 
the Act inconsistently with such ideas, itiasmuch as 
they were furnished with no guide which could have 
led them to suppose that “immoveable property,” 
according to Act XIV of 1859, meant anything loss 
than what they had previously known as such. And 
that the Indian Legislature wore not disposed to ‘be 
very harsh, is shown by its subsequent more fully 
developed legislation on the subject of limitation, 
which to haks and other periodical payments assigns 
the twelve years* limit. A pension or other periodical 
payment or allowance granted in permanence is 
nibandha, whether secur d on land or not. CoL- 
LBOTOB OF ThAKA «. HaUI SiTAUAM 

[L Ii. R., 6 Bom., 646 

6 . Claim to eaeement, 

<^Immowable propertj^. — A claim to an easement is 
one relating an interest in land and is governed by 
the limitation of twelve years. D^o Sueun Poobt t>. 

Masombd Ismail . . .24 W. R., 800 

7, Immoveable pro* 

petty, — Jalkar^ Suit to establish. — A jalkar is not an 
easement within the meaning of section 27 of Act IX 
of 1871, but is an interest in immoveable property 
within the meaning of schedule II, article 145 of that 
Act Where the defendant had been exorcising a 
right of Ashing in certain water adversely to the 
plaintiff for more than twelve years, — Held that a 
suit by the plaintiff for a declaration that he was en- 
titled to the exclusive right of Ashing in such water 
was barred by limitation. Pabbutty Nath Roy 
Okowdhby V, Muniio Pabob 

[L K R., 3 Calo., 276 : 1 C. L. R., 592 

3 ^ Suit for opening 

water-course stopped by defendant. — Interest in im- 
movable property. — A suit for recovery of possession 
of land and for opening a water-course through it, 
alleged to have been stopped by the defendant, is a 
suit “for an interest in immoveable property,*^ and 
therefore subject to the limitation prescribed by 
clause 12. section 1. OODOYBSSUBBBB v. Huro- 
HIBHOEB Dutt ... .4 W. R., 107 

9, — I. Suit for possession 

of immovable property. — Suit for a declaration of 
proprietary right. — Wliero the plaintiff claimed a 
declaration of his proprietary right to land, and to be 
malntaini>d in i>osse8sion thereof as proprietor free 
from the liability to pay rent, — Held that the limit- 
aUoa applicable to the present suit was not that pro- 
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vided by article 118 of schedule II of Act IX of 1871, 
but that provided by article 145 of that schedule, a 
suit by a person in the possession of land for a decla- 
ration of proprietary right being substantially a suit 
for possession of immoveable property, and the pre- 
sent suit was therefore within time ; and that articles 
14 and 15 of that schedule were not applicable, there 
being no decree or onler which the plaintiff was 
bound to have sot aside within one year. Debi 
Pbasad V, Jafab Ali . . I. Ij. R., 8 All., 40 

10. Suit claiming ex- 

emption from payment of assessment on land after 
payment. — Where a person claiming to hold land 
free of Government assessment was compelled by the 
Collector to pay the same, and afterwards brought 

i his suit to establish his right, — Held that the suit was 
one to recover an interest in immoveable property, 
and the cause of action Arst arose when the right was 
actually interfered with by the Collector com jmj R ing 
payment of the rent ; and that as the suit was brought 
within twelve years from that date, it was not barred ; 
but that only one year’s arrears was recoverable 
under Act XIV of 1859, section 1, clause 4. Bhu- 
JARO MaHADEB V. COLLECTOB OF BeLGAUM 

[11 Bom.. 1 

11. Agreement defining shares 

of parties in immoveable property. — Deed of com- 
promise. — An agreement by way of compromise of 
disputed title to immoveable estate, under which 
shares are allotted to the parties thereto, gives to 
each party a cause of action founded not merely upon 
contract within the meaning of Act XIV of 1859, 
section 1, clause 10, hut upon the title which is ac- 
knowledged and defined by the agreement ; and a suit 
brought to recover a share of the estate was governed 
by section 1, clause 12. Mbwa Kowar v. Httlas 
Kowab . . . . 13 B. Ii, R.. 812 

[Ii. R.. 1 1. A., 167 

12. ■ • - Suit on agreement to lease 

land, — An agreement to grant a lease cannot be said 
to create an interest in immoveable property, nor can 
a suit upon it be said to be one for the recovery of such 
property or of an interest in it. Such a suit was gov- 
erned not by the 12th but by the 16th clause of sec- 
tion 1, Act XIV of 1859. Lalla Ram Sahoy Lall 
V . Chowbain , . , .22 W. R.. 287 

18. Trees. — Interest in im- 

moveable property, — Trees are immoveable property, 
and a claim in connection with them relates to an in- 
terest in such property, and was subject to the limit- 
ation specified in section 1, clause 12 of A(;^ XIV of 
1859. Ghufoobhr Bbbbb v, Mustuhedeh 

[2 Agra. 300 

14. — — Suit to set aside soleh- 

namah relating to produce of trees. — Interest in im- 
moveable property, — The plaintiff executed a deed of 
gift of a vill^e in favour of his sons and nephews, 
with a condition that they should not alienate the 
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property. On their hyjwthecating it, the deed of 
gift was set aside in a suit by the plaintiff. One of 
the plaintiff’s rights as proprietor was to receive half 
of the produce of a certain grove, which right, while 
the deed was in force, the donees had agreed, by a 
solehnamah with the defendant, to commute for a 
yearly rent. The plaintiff sued to sot aside the 
solehnama and to recover half of the value of two 
trees which the plaintiff had cut down and appro* 
priated. Jleld that, as the suit was not for the re- 
covery of rights and interests in immoveable pro- 
perty, to which clause 12, but to set aside a soleh- 
namah, to which clause 16, of section 1 of Act XIV 
of 1859, applied, and for damages, the suit to set 
aside the solehnamah was barred by limitation under 
clause 16. Hanoomak Peebhad v, Sueitbjekt 
S iNQH 4 N. W,, 167 

15, — — Mortgage of home ** ex- 

clusive of land'* — Interest in immoveable property. 
— A bond whereby “the superstructure of a house 
exclusive of the land beneath” is hypothecated, 
creates an interest in immoveable property within the 
terms of the Limitation Act, the apparent intention 
iHjing to mortgage the existing house and not merely 
the materials. Nabayana PiLLAY v» Ramasawmy 
Thayuthabak . . . .8 MacL, 100 

10 , — Immoveable and moveable 

property. — In the year 1857 A, died, leaving a son, 
the plaintiff R., and the defendants (7. and 2>., his 
widows, him surviving. C, took possession of all 
A* s ])rojx!rty. The plaintiff R. was the son of 2)., 
and, shortly after A'% death, 2). gave birth to another 
son, the plaintiff E. In 1865 2). instituted a suit 
against C., and R., and E., alleging that A, hail loft 
a will. In this suit C. claimed to be the heiress of 
A. No decree was made in the suit, which was com- 
promised. In November 1877 B. and B, entered 
into possession of a shop which hod belonged t<i 
their father, and which had been managed, during 
their minority, by the defendant C, In 1879 the 
plaintiffs instituted the present suit, claiming to re- 
cover from C, the property of A. come to her hands. 
Held that, so far as the immoveable property was 
concerned, the case fell either under article 120 or 
article 144 of Act XV of 1877, schedule II ; and as 
to the moveable property, under article 89 or 90 of 
the same Act. Kally Chubn Shaw v, Dukheb 
Bibeb . I. L. B., 6 Calc., 692 : 6 C. Ij. B., 506 

2. ADVERSE POSSESSION. 

17, — — Adverse possession,-^ 

A., B.y and C, were brothers. In 1846 and 1847 a 
partition was effected between A, (since deceased) 
and C. on the one part and B. on the other, 0. being 
at the time a minor. B, then obtained, and since 
held separately as his share, certain lands in the vil- 
lage of K. among others. By a razinama in 1852 the 
same quantity of land was confirmed to him as his 
share. In 1855 certain proceedings were taken, the 
object of which was to adjust the shares so as to 
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make them equal in quality as well as in quantity, 
B. continuing to hold nearly the same quantity of land 
as he did before. C, attained his majority in 1864, 
and ill December 1863 brought a suit against B, for 
a readjustment of the partition completed in 1847, so 
far as it respected lands held by B, in the village of 
K. Held that B's possession was adverse from 1847, 
and the readjustment in 1855 could not give the 
plaintiff a new starting-point; the suit, therefore, 
was barred by limitation. Seinivassienqab v, 
SBiNiYASsARANaA Chauiyab . . 4 Mad., 10 

13 , Adverse possession. — Tho 

political department in Chota Nagjxire, as judgment- 
creditors, took out attachment against a family estate, 
in which the rule of primogeniture prevailed, to meet 
anw'stral debts, and appropriated the proceeds in 
satisfaction. (Objection wa» made by a member of 
the family claiming ton of the villages as held by 
him and his ancestors under a mokurrari grant for 
maintenance. An answer was ])ut in and litigation 
followed, resulting in a final decision by the civil 
authorities of the zillah, that the claimant was not 
entitled to four out of the villages claimed, and the 
proceeds wore diverted to tho payment of debts which 
were not his. He then sued for a declaration of his 
* right and title to the four villages. Held that the 
possession of tho political department had not l>eeii 
adverse to tho plaintiff, and his cause of action did 
not arise till his title was devised and the proceeds 
diverted from his use. COUBT OE Wabds v. Buh- 
wabeb Lall Thaeoob . . . 16 W. B., 102 

19. Suit for possession of 

land, — Collector's possession not adverse to true 
owner, — Act IX of 1871, schedule II, article 146, en- 
acting tliat suits for possession of immoveable pro- 
perty, or any interest therein, must be brought within 
twelve years from the time when the possession of 
the defendant, or some person through whom ho 
claims, has become adverse Tx> the ])laintiff, differs 
from the rule form(;rly in force under Act XIV of 
1859, section 1, clause 12. The latter was that tho 
suit must he brought within twelve years from tho 
time when the cause of action arose ; and tlius tho 
former rule that, where the enuse of action arose 
upon an alleged dispossession, tho burden was upon 
the plaintiff to show that ho, or some one through 
whom he claimed, had actual ])osses8ioii within twelve 
years before the institution of tlio suit, has been 
supersctled by tho above. Where tlie Government, 
in tho Revenue Department, has taken imssession of 
bind, it is the duty of tho Collector, after payment of 
tho revenue and the exptmses of the collection, to 
pay over tho surplus j)rfK;eed8 of the estate to tbo 
true owner. The Colhsctor’s {wsscssion does not be- 
come a^lversc to tlus owner by reason of bis making 
this payment to another claimant. Kaban Singh v, 
Bakae Ali Khan . • . I. L. B., 6 AIL, 1 

[Ii. B., 9 I. A., 99 

20. Adverse possession. — AU 

tavhment of vaian lands, — Peshwa's Government,— 
Resumption by British Government. — Restoration, 
— Inability to sue during attachment and resump- 
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tion, — Bombay Act I of 1865, a, 34.—** Contra non 
naleniem agera non currit prcaaoriptio,** Application 

— In the year 1806-7 the Posliwas attaehed cer- 
tain vatan lands belonging to the plaintiff’s family. 
The attachment continued till the year 1866, when 
the British Government made them khalsa, or re- 
flumed them. The defendant in the meanwhile en- 
tered upon them as tenant to the Government, and 
paid assessment thereon. In the year 1871 the 
lands were ordered to ho restored to the plaintiffs. 
After this order of restoration the plaintiffs brought 
a suit against their coparceners for partition, and 
obtained a decree. In the execution of this decree 
they were obstructed by the defendant, who claim- 
ed the lands as his own. The plaintiffs thercu|)on 
brought a suit against the defendant in 1881 to eject 
the defendant and to obtain possession of the lands. 
The Court of ilrst instance held the plaintiffs entitled 
merely to such assessment as might remain after 
payment of judi to Government. It further held 
that the defendant’s possession had become adverse 
to the plaintiffs, as the latter did not bring their suit 
within twelve years from the resumption of the hinds 
by Government in 186(i, i ixco which time the defend- 
ant was to 1)0 considered as tenant or occupant under 
Government. From this decree the plaintiffs appeal- 
ed, and the lower Appellate Court was of opinion that 
by the order of restoration the plaintiffs were restored 
to the right of such assessment as was left after 
deduction of judi, and that their claim to that even 
was barred, as it was brought after twelve years from 
the date of resumption. On appeal to the High 
Court, — Seldy restoring the decree of the Court of 
first instance, that the claim of the plaintiffs was not 
barred. After the attachment of the lands in dis- 
pute, the Peshwa’s Government held the same as con- 
structive trustees for the i)laintiff8, and when that 
Government was succeeded by the British Government 
the same relation continued. The British Govern- 
ment, having succeeded to the trust, continued to 
hold as trustee for the family of the plaintiffs ; their 
possession, therefore, could not be made adverse 
by intimation or notice to the plaintiffs. It was not 
found that the defendant held the lands before the 
attachnumt by the Posh was, and the British Goveru- 
nj^ent could not, as guardian or bailiff for the real 
owners, the plaintiffs, put the defendant into a better 
position than their own. The plaintiffs’ right having 
never been extinguished, hail the same legal force in 
1870, when the lands were restored, as it hiul before 
attachment in 1806. From 1871 onwards the plain- 
tiffs could act ; and as the suit was commenced within 
the term computed from that time, it was not barred 
— the inability of the plaintiffs to sue before 1871 
falling within the purview of the maxim contra non 
valentem agere non currit prcescriptio. It was con- 
tended for the defendant that section 34 of Bombay 
Act 1 of 1865 applied in the present case. Held that, 
if it could apply, it would apply only in the souse 
of limiting the rights acipiired under the Collector’s 
management to the term of that management, and 
nothing further. Tukabam t>. SrjANoiR Guru 

[1. L. 8 Bom., 585 
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21. Adverse possession. — A. 

became a bairagi and went on a pilgrimage. He 
alleged that before his departure he made over his 
property to B., on the condition that it should revert 
to him on his return. JB. sold it to C. Upon his 
return after several years, A. claimed the property 
from C., who refused to give up possession. D. pur- 
chased A.*8 rights, and then sued the widow of C. to 
obtain possession. She denied that the proi>erty was 
made over to B. upon trust for A. on his return, and 
contended that the suit was barred under clause 12 
of section 1 of Act XIV of 1859. The lower Appel- 
late Court held that it was not barred, on the 
ground that B.*8 possession was not adverse. On 
special appeal, the case was remanded, that it might 
be found whether B. had been in possession in trust 
for A., or adversely to him, for more than twelve 
years. Jagannath Pal v. Bidyanand 

[1 B. L. R., A. C., 114: 10 W. B., 172 

22. Suit for possession . — 

Interrupted adverse possession. — In a suit to recover 
possession of immoveable proptjrty, the defence was 
adverse iwssession for more tlian twelve years, except 
for two short periods, during which plaintiffs had 
been put in possession by a Civil Court : first, under 
a decree of the High Court between the same parties, 
but that they had been dispossessed upon that decree 
l)eing reversed on review ; and second, under a mis- 
conception, by the Principal Sudder Ameen, of 
another order of the High Court, in another suit 
between the same parties ; but that they had again 
been dispossessed after appeal by defendant to the 
High Court. Held, per Locit, J. (Glover, J., 
dissenting), that plaintiff’s possession during those 
two periotis was not bond fide, and that the suit was 
barred. Mati Sinqh v. Lilanand Singh 

[2 B. L. R., A. C., 173 

S. C. Moteb Singh r. Lselanund Singh 

[11 W. B., 49 

23. '■ '■ ' Adverse possession. — Ad- 

mission of Lumberdar to partition. — Where tiie lum- 
berdar had clearly admitted in the wajib-ul-urz that 
there were shareholders paying the Government re- 
venue tlvrough him, who cultivated sir laud, al- 
though at the time he, the lumbenlar, has had sole 
right to the profit and loss, — Held that the chiim of 
the shareholders to definition of their shares was not 
lost. Mbutab Singh v. Purma . 3 Agra, 241 

24. " — Adverse possession . — 7»- 

aolvency. — Suit by the official assignee of a deceasiid 
insolvent to recover a talook conveyed (several years 
before his insolvency) by the insolvent, who was solo 
or chief acting executor of his father-in-law’s will, 
as a security for his own debt to his father-in-law, 
not to any other ^rson in trust for the benefit of 
any parties who might be entitled to the estate, but 
to the insolvent’s wife, who was the ttmant for life of 
the residue. Held that, in the absence of any pn)of 
of fraud, the widow’s continuous and adverse ihjs- 
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session for more tlian twelve years barred the suit. 

CoCHKANB U. HUBBOSOONDEEY DeBTA 

[4 W. B., F. C., 103 : 6 Moore’s L A., 494 

25. .. Adverse possession. — Joint 

entry of names. — In a suit by a Hindu widow for a 
declaration of right and title to dhurmutter land of 
which she asserted she had always been in i) 08 Bes- 
sioii, but which defendant hod got registered in his 
own name as well as in hers, and claimed to have 
been in possession of witli his father since the death 
of the husband, — Held that the entry of plaintiff’s 
name conjointly with defendaut’s was a declaration 
of at least joint title such as nullified a plea of bar 
by limitation by adverse possession. Deepo Debia 
V, Gobindo Deb . . . 16 W, B., 42 

26. ■ — Suitby widow for share on 
partition of hushand*s estate. — Adverse possession. 
— In a partition suit by a widow for the recovery of her 
husband’s share of property, held during liis lifetime 
jointly witli his brother, although sucli suit be 
brought more than twelve years alter her husband’s 
death, her claim is not barred by the Statute of 
Limitations, unless the brother has for a i)eriod of 
twelve years before suit held adversely to her. 
KISTOMONEB ChOWDHKY V. SlBCHUNDEB OHOW- 

DQEY • . • Marsh., 196 : 1 Hay, 473 

27. ■ Adverse possession . — A 

Hindu of 'J'irhoot died in 1849, leaving two widows 
and a brotlier. A comi)romiso mia made by the 
three, whertiby they agrt;ed that the brother should 
remaiu in i>osH(!S8iou of the projwrty hd’t by the 
deceased, and that some land should be assigned to 
the widows for maintenance. The elder wddow died 
in 18G7, and the younger sued the heirs of the brother 
for recovery of ixjssession of the pr<j}>erty. The de- 
fence set up was tliat the suit was barred by limit- 
ation, as her cause of action arose not on the <leuth 
of her co-widow, but on the death of her husband. 
Held that, as to recovery of possession of a moiety 
of the property, the cause; of action arose on the 
death of the co-widow ; that the possession of the 
elder widow was not adverse to the younger widow, 
as the elder widow w^as ])ermitted to enjoy the pos- 
st;8sion of the husband’s propt;rty during lier lifetime, 
the younger widow receiving au allowance from the 
profits of the estate. Iebubansi Kunwae v. Gm- 
BuiuuK Kunwab . . 8 B. L. B., A. C., 289 

S. C. JUDOOBANSEB KOEB V. GIEBIIIEUN KoEU 

[12 W. B., 168 

28. • — — Hindu widow. — Adopted 

son. — Possession. — A Hindu died after leaving direc- 
tions to his widow to adopt a son. Upon a jiartition 
of the joint projHjrty amongst his brothers and widow, 
a certain property was allotted to his widow as her 
share of the joint projHjrty. Afterwards, in 1849, 
his bn)ther8 dispossessed the widow. In 1851 .she 
adopted a son, wlio attained his majority in 18G5, 
and in 1866 instituted the present suit ^or i) 08 ses- 
sioD of the property. Held that the suit was barred 
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by lapse of time. Gobind C handba Sabha Mazook- 
1>AB V. Ababb Mouab Sabma Mazoombab 

[2 B. L. B., A. O., 818 

29. Tw'o sisters, B. and P., not 

being heirs, took possession of aneestral property as 
heirs on the death of their mother H. After a few 
years they quarrelled. P, adopted a sou, and executed 
a deed of gift in his favour, li. claimed the whole 
property through her deceased huslMiiid as heir of P. 
M., who, iigain, was heir of the maternal uncle, on 
whose death H. had succeeded. Held that, in the ab- 
seuce of any agreement creating a life-estate in favour 
of the two sisters, the cause of action t»f the eollaterul 
heirs arose from tlte time that P. (piarrelled with her 
sister and adopted a son. Rubo seed unit Ghosb 
«. Tabinkb Chubn SiNQu . . 8 W. B., 195 

8uama Soobbbey Dossea V. Taeinkb Cuurb 
S iBGn . . . , 8 W. B., 194 

30 , Impartible eemindari . — 

Succession. — Adverse possession by one branch of 
family. — Upon the death of Q. in 1829, the imparti- 
ble zemindari of Sivaganga, which had been ac»| aired 
by him, was taken ))()B8e8Hion of by the representative 

• of bis elder brother, O., from whom it was recovered 
by A., the daughter of G., in J8G8 by suit. From 
that date until her death in 1877, the estate re- 
mained in the imssessiou of K, It was subsequently 
re(;ovcred by suit from her sons by the defendant (the 
son of her elder sister), as being tin; eldest surviving 
grandson of Q-. The plaintiff, alleging that lie was 
the third son of iV, who was the second son of G. 
by his wife M.y and tliat he and not tlio defendant 
w'as the eldest surviving grandson of G., sue.l in 1H81 
to recover the estate from the defendant. Admitting 
that he was born in the lifetime of G,, the plaintiff 
pleaded that it was not open to him to sue for tho 
estiitc until the year 1870, when his father, his elder 
brothers, and a son of his father’s elder brother had 
all died. Held that from J829 limitation iKjgaii and 
cotitinucd to run against the deKeerulaiitH of M. 
VXJAYAHAMI V. J^EElAtiAMl . 1. L. B., 7 Mlid., 242 

31. Widow in possession of 

estate for dower. — Suit by heirs for possession. — Ad- 
verse possession. — If u Mahoim;dan widow, without 
the consent of the hiurs, takes jmsscssiou of her hus- 
band’s estate in satisfaetioii of her dower, and conti- 
nues ttj liold it for forty years, the lieirs of her husband 
cannot iuterveiie; and their claim must be brought 
within twelve years, unless they jirovi; that tho posses, 
sionof the widow as to their sliares was permissive or 
fiduciary possession. Oomeao ilKauM v. Hajutd 
Jab 8 Agra, 279 

82. £fu{t for possession of 

jungle lands. — Evidence of ownership. — In a suit for 
jKissessioii of jungle lands, where there is no jiroof of 
acts of ownership having been exercised on either 
side, possession must be presumed to have continued 
with the jierson to whom they rightfully belong. A 
suit, therefore, held not to be Darred even if plaintiffg 
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Uon.—-Bomhaif Act I of 1865, s. 34,-~“ Contra non 
vaUntcm agere non currit prasaoriptio,** Application 
cf . — In the year 180G-7 the Peshwas attached cer- 
tain vatan lands belonging to the plaintiff’s family. 
The atta(;hmcnt continued till the year 18GG, when 
the British Government made them hlialsa, or re- 
sumed them. The defendant in the meanwhile en- 
tered upon tlicm as tenant to the Government, and 
paid assessment thereon. In the year 1871 the 
lands were ordered to bo restored to the plaintiffs. 
After this order of restoration the plaintiffs brought 
a suit against their coparceners for partition, and 
obtained a decree. In the execution of this decree 
they were obstructed by the defendant, who claim- 
ed the lands as his own. The plaintiffs thereupon 
brought a suit against the defendant in 1881 to eject 
the defendant and to obtain possession of the hiv-ds. 
The Court of first instance held the plaintiffs entitled 
merely to such assessment as might remain after 
payment of judi to Governmeut. It further held 
that the deftmdant’s ])OB8e8sion liad become adverse 
to the plaintiffs, as the latter did not bring their suit 
within twelve years from the resumption of the lands 
by Government in 18GG, b.nce which time the defend- 
ant was to Ih) considered as tenant or occuimnt under 
Government. From this decree the plaintiffs ap))eal- 
cjd, and the lower ApjwUate Court was of opinion that 
by the order of restoration the plaintiffs were restored 
to the right of suoh assossinent as was left after 
dtnluction of judi, and that their claim to that oven 
was barred, as it was brought after twelve years from 
the datti of resumption. On appeal to the High 
Court, — jfffl/d, restoring the decree of the Court of 
first instance, that the claim of the plaintiffs was not 
barred. After the attachnumt of the lauds in dis- 
pute, the Peshwa’s Goveminent held the same tis con- 
structive trustees for the plaintiffs, and w'hcii that 
Govcriiineut was suciioeded by the British Government 
the same relation continued. The British G)vern- 
meat, having succeeded to the trust, continued to 
hold as trustee for the family of the plaintiffs j their 
possession, therefore, could not be nia<le adverse 
by intimation or notice to the plaintiffs. It was not 
found that the defendant held the lands before the 
attachment by the Peshwas, and the British Govern- 
njpnt could not, as guardian or btuliff for the real 
owners, the plaintiffs, put the defendant into a letter 
position than their omi. The plaintiffs’ right having 
never been extinguished, had the same legal force in 
1870, wdien the hinds wore restored, as it had before 
attachment in 180G. From 1871 onwards the plain- 
tiffs could act ; and as the suit was commencwl within 
the tiu-m computed from that time, it was not barred 
— the inability of the plaintiffs to sue bt'fore 1871 
falling within the purview of the maxim contra non 
val^nfem agere non carrtY prascripfio. It was con- 
tended for the defendant that section 34 of Bombay 
Act I of 18G5 applied in the present case, ffeld that, 
if it could apply, it would apply only in the sense 
of limiting tho rights acnpiirod under the Collector’s 
management to the term of that management, and 
nothing further. Tukabam v. Sttjxxoib Gubu 

[1. li. B,, 8 Bom,, 585 


lilMITATlON ACT, 1877, art 144— conft- 

nued, 

2. ADVERSE POSSESSION— 

21# Adverse possession, — A, 

became a bairagi and went on a pilgrimage. Ho 
alleged that before his departure he made over his 
property to B., on the condition that it should revert 
to him on his return. B. sold it to C, Ujwn his 
return after several years, A. claimed the property 
from (?., who refused to give up possession. D. pur- 
chased A* 8 rights, and then sued the widow of C. to 
obtain possession. She denied that the proiierty was 
made over to B. upon tnist for A. on his return, and 
contended that the suit was barred under clause 12 
of section 1 of Act XIV of 1859. The lower Appel- 
late Court held that it was not barred, on tho 
ground that B*8 possession was not adverse. On 
special appeal, the case was remanded, that it might 
be found whether B. had been in possession in trust 
for A., or adversely to him, for more than twelve 
years. Jaoannath Pal v. Bid y an and 

[1 B. Ii. B., A. C., 114 : 10 W. B., 172 

22. Suit for possession . — 

Interrupted adverse possession, — In a suit to recover 
possession of immoveable property, the defence was 
adverse ix)88C88ion for more than twelve years, except 
for two short periods, during which plaintiffs had 
been put in i^sbcsHiou by a Civil Court: first, under 
a decree of the High Court between the same parties, 
but that they had been dispossessed upon that decree 
being reversed on review j and second, under a mis- 
conception, by the Principal Sudder Amcon, of 
another order of tho High Court, in another suit 
between the same parties ; but that they had again 
been dispossessed after appeal by defendant to the 
High Court. Held, per Loch, J. (Glovee, J., 
dissenting), that plaintiff’s possession during those 
two periods was not bond fide, and that the suit was 
barred. Mati Singh v, Lilanand Singh 

[2 B. L. B„ A. C., 173 

S. C* Motbb Singh v, Lbblanund Singh 

[11 W. B„ 49 

23. - Adverse possession. — Ad- 

mission of lumherdar to partition. — Where tlie lum- 
berihir had clearly admitted in the wajib-ul-ur/ that 
there were shareholders paying the Government re- 
venue through him, who cultivated sir land, al- 
though at the time he, the lumherdar, has had sole 
right to the profit and lo88,-~2Zi?/d that the claim of 
the shareholders to definition of their shares was not 
lost. Mbutab Singh v, Pdema . 3 Agra, 241 

24. '■ — Adverse possession. — In- 

solvency. — Suit by the official assignee of a deceased 
insolvent t4> recover a talook conveyed (8e¥cral years 
before bis insolvency) by the insolvent, wdio was sole 
or chief acting executor of bis father-in-law’s will, 
as a security for bis owu debt to bis father-in-law, 
not to any other person in trust for the benefit of 
any parties who might be entitled to the estate, but 
to the insolvent’s wife, who w'as the tenant for life of 
the residue. Held that, in tho absence of any proof 
of fraud, the widow’s coutiuuous aud adverse iws- 
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nued, 

2. ADVERSE POSSESSION— conhii«cc?. 

session for more than twelve years barred the suit. 
COCHIIANE V. HUHEOSOONDERV DkMIA 

[4 W. B., P. C., 103 : 6 Moore’s I. A., 494 

25. Adverse posaesiion. — Joint 

entry of names. — In a suit by a Hindu widow for a 
declaration of right and title to dhurinutter land of 
which she assorted she had always been in posses- 
siuu, hut which defendant hud got registered in his 
own name as well as in hers, and claimed to have 
been in possession of with his father since the death 
of the husband, — Held that the entry of plaintiff’s 
name conjointly with defendant’s was a declaration 
of at least joint title such as nulliiied a plea of bar 
by limitation by adverse possession. Dkepo Debia 
V, Gobinbo Dbb • • . Id W. B., 42 

26. - Suit hy widow for share on 

partition of hmhand*s estate. — Adverse possession. 
— In a partition suit by a widow for the recovery of her 
husband’s share of property, held during his lifetime 
jointly with his brother, although such suit be 
brought more than twelve years after her husband’s 
d(;ath, her claim is not barred by the Statute of 
Limitations, unless the brother has for a period of 
twelve years before suit held adversely to her. 
KiSTOMONBE CHOWBHRY «. SlBCIlUNDBE CUOW- 

j)UEY • . • Marsh., 196 : 1 Hay, 473 

27. ■ _i. - — — Adverse possession. — A 

Hindu of Tirhoot died in 1840, leaving two widows 
and a lirother. A compromise was made by the 
three, wliereby they agreed tliat the brother should 
remain in ijossessiou of the i)ro])erty left l)y the 
deceiised, and that some land should be assigned to 
the widows for maiiik'iiance. The elder widow died 
in 1807, and the younger sued the lieirs of the broiluw 
for recovery of jiossession of the projKjrty. The de- 
fence set up was that the suit was barred by limit- 
ation, as her cause of action arost; not on the death 
of her co-widow, but on the death of I»er husband. 
Held that, as to recovery of possession of a moiety 
of the property, the cause of action arose on tlie 
death of the co- widow; that the possession of the 
elder widow was not atlverse to the younger widow', 
as the elder widow w'as permitted to enjoy the pos- 
session of the huslmnd’s i)ropcrty during her lifetime, 
the younger widow receiving an allowance from the 
profits of the estate. Lndubansi Kxjnwab r, Gri- 
BHiRUN Kunwar . . 3 B. L. B., A. C., 289 

8. C. JUDOOBANSBE KoER V. OXRUIIlRrN KoER 

[12 W. B., 168 

28. Hindu widoio. — Adopted 

son. — Possession. — A Hindu die«l after leaving direc- 
tions to his widow i/y adopt a son. Upon a partition 
of the joint jiroperty amongst his brothers and widow, 
a certain projxjrty was allotted to his vridow' as her 
share of the j(»int property. Afterwards, in 1849, 
his brothers dispossessed the widow. In 1851 she 
adopted a son, who attained his majority in 18C6, 
and in 1806 instituted the present suit jot posses- 
sion of the property. Held that the suit was barred 
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by lapse of time. Gouinp Chandra Sarma Mazoox- 
DAR V , Anand Mohan Sarma Mazoomdab 

[2 B. L. B., A. a, 818 

29, Two sisters, P. and P., not 

being heirs, took jmssession of aneestral j)roporty as 
beirs on the death of their mother J£. After a few 
years they ipiarrtdlcd, P. adopted a son, and exeimted 
a deed of gift in bis favour. P. claimed the wholo 
pn)perty tlirongh her deceased husband as heir of P, 
M.y \vho, again, was heir of the maternal nnele, on 
whose deiith 11. hod siiceeeded. Held that, in the ab- 
sence of any agri'ement creating a life-estate in favour 
of the two sisters, the cause of action of the eoUaterul 
beirs arose from the time that P. quarrelled with her 
sister and adopted a son. Rungbekdhur Guosu 
«. Tarinke Cuuun SiNQu . • 8 W. B., 195 

Shama Soondkry Dobbba V . Tarinke Churn 
Singh . . . . 8 W, B., 194 

80. Impartible temindari . — 

Succession. — Adverse possession by one branch of 
family. — Upon the death of G. in 1821), the inqmrti- 
ble zemindari of Sivaganga, which had Ikhui aecpiired 
hy him, was taken ]>os8eB8ion of by the representative 
•of his eldiT hrotluT, O., from whom it was recovered 
by AT., the daughU^ of G., in 1803 hy suit. From 
that date until her death in 1877, the estate re- 
mained in the possession of K. It was Bubse<(nently 
recovered by suit from her sons by the didendant (the 
sou of her elder sister), us being the eldest surviving 
grandson of O. The plaintiff, alh^ging that he was 
the third son of JV., who was the second son of G. 
by his wife A/., and that be and not the defendant 
w'astlK; eldest surviving grandson of sue! in 1881 
to recover tlie estate from the defendant. Admitting 
that lie was )>orn in tlie lifetime of G.f tlie plaintiff 
pleaded that it was not open to him to sue for the 
estate until the year 1870, when bis father, bis older 
brothers, and a son of his fatlu r’s elder brother liad 
all died. Held that from 1829 limitation be.gan and 
eontiniied to run against ibe (lesec'itdants of M. 
ViJAYASAMi V. Pebiauami . 1. L. B., 7 Mad., 242 

31, Widow in possession of 

estate for dower. — Suit by heirs for possession . — Ad" 
verse posses/rion. — If a Malioinodan widow, without 
the consent of the heirs, takes possession cf her liiiH- 
band’s estate in satisfaction of her dower, and conti- 
nues bohl it for forty years, the heirs of lier husband 
cannot intervene; and their claim must lx? brought 
within twelve years, unless they prove that the ]K)SSus- 
sionof the widow as to tlieir shares was pennissivo or 
liduciary jiossesHion. Oomrao Hbgvm v. Hamid 
Jan ...... 8 Agra, 279 

32. ; Suit for possession of 

junyle lands. — Evidence of ownership. — In a suit for 
possession of jungle lands, where there is no pnxif of 
acts of ownership liaviug been exercised on either 
side, |>o88ession must be presumed to have continued 
with the person to wliom they rightfully belong. A 
suit, therefore, held not to be barred even if plamiiffs 
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XiIMITATION ACT, 1877, art 144— 

nued. 

2. ADVERSE POSSESSION— A 

failed to prove any acta of owncrahip, unless the de- 
fendaiits made out a case of twelve years* adverse pos- 
session. Lbhlikund Singh e. Bashbbboonissa 

[18 W. R., 102 

See SUNNUP Ali «. Kubimoonissa 

[9W.B.,124 

Mooohbb Ram Majhbb o. BissAMniiirB Roy 
CuowpHBY . . .24 W. R., 410 

33, Posaetteion of ijaradar. 

JEjlfect of dUpuaaeaaion on zemindar. — The zemindar 
jr owner is bound by the diajM)H8e8Mion suffered by bis 
jaradur. Bbindauun ChundbeSiecar Cuowuhey 
V. Bhoopal Cuunpbb Biswas . 17 W. R., 377 

81. — Confirmation of title , — 

Cauae of action. — The plaintiff sued for continuat ion 
3 f his title to, and for possuasion of, a jute in the 
Nowabad uiehal, deriving; lus title under a pottab 
"rom the ijaradar. The defendant’s case was that he 
had bouglit the lands as a talook, and been in 
H)8ses8ion accordingly; but finding that the lands 
had Iku'ii surveyed as a part of the Nowabjid mehal, 
ho took a i8>ttah from the jaradar four years previous 
o the plaintiff’s pottah. The defendant’s |»ottah 
was found to be a forgery. Jleld that the plaintiff’s 
3au8e of action arose solely from the title set up by 
the defendant under the pottah derived from the 
’janular, and not from the daW when the defendant 
pnrchasiHl the lands as a talook. biiAirAUOOUBBN n. 
Napueoujuma . . . .12 W. R., 44 

86. Leeaee under Government. 

— claimed certain immoveable projKjrty as lessee, 
under a Government settlement iiiaile in 1859. B. 
liad beim in iwssession for more than twelve years 
before the institution of the suit. Held that the 
luit was barred under clause 12 of section 1. Asu 
Mia n. Raju Mia 

[1 B. Ii. R., A. O., 34 : 10 W. R., 78 

88. — — Landlord and tenant , — 

Suit for potaeasion. — Cauae of action. — The plaintiff 
stated that in the year 18(i2 he purchased a talook in 
which some of the defendants then held an ijara for 
a term of years expiring in 18G8. The talook had 
previously been a khos mehal in the possession of the 
Government, and was bought by the plaintiff at an 
auction sale held by the Collector. The plaintiff also 
stated tlmt the ijaradar defendants, in collusion with 
the other defendants, hatl continued in possession of 
the lantls held in ijara after the term of the ijara Imd 
expired, and had refused to give ujp possession there- 
of to the plaintiff. The Judge of the lower Appl- 
lato Court found that the defendants (other than the 
ijaradars) had been in possession previously to the 
s^le in 1862, and he also found that thero was no evi- 
dence to support the charge of collusion with the 
ijaradar defendants. He therefore dismissed the 
suit (which was brought in 1880) on the ground of 
limitation. Hu/d, on second apf^, that the plain- 
tiff’s cause of action arose on the expiration of the 
ijara, and that the suit, whether governed by article 
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189 or 144 of the Limitation Act, Act XV of 1877, 
was not barred on the ground of limitation. Woo- 
meah Chunder Qoopto v. Paj Narain Boy^ 10 W. 
ff., 15, cited. Krishna Gobind Dhub v. Haei 
Chubn Dhitb 

[I. L. R., 9 Calc., 387 : 12 C. L.R., 19 

37. •- ■■ Landlord and tenant . — 

Adveraepoaaeaaion. — Treapaaaer. — A defendant has a 
right to set up the plea of tenancy and at the same 
time to rely on the Statute of Limitations. The plain- 
tiff sued to recover possession of certain land. The 
defendant pleaded that it was included in a j^erma- 
nent lease ^nted to him iu 1849 by the plaintiff’s 
predecessor in title, and that the suit was barred by 
the Law of Limitation. It was found at the hearing 
that the land was not included in the lease. It a])- 
peared that there were disputes between the parties 
about the land since 1856, each asserting his own 
right to it. It was contended for the plaintiff that 
inasmuch as the defendant hatl claimed the land as a 
tenant, his possession was not adverse under article 
144 of the Limitation Act, XV of 1877. Held that, 
under the circumstances, the defendant’s possession 
was adverse. The defendant was a trespasser, setting 
up a pretended tenancy which the plaintiff denicxl 
throughout. The cose, thertsforc, was to be regarded 
as one against a trespasser, and not as one between 
landlord and tenant. Dinomoney Dabea v. Doorya- 
peraad Mozoomdar, 12 B. L. R., 274, followed; and 
Tekaitne Gowra Kumari v. Bengal Coal Company, 
12 B, L. R„ 282, note, distinguished. Matdin Saida 
o. Nagapa . . . I. L. R., 7 Bom., 98 

38. ■'■■■ ■■■ " ■ - Adverae poaaeaaion . — 

landlord and tenant. — The phiintiffs sued for jws- 
sessiou of a third share in certain immoveable pro- 
jierty, alleging that they were entitled to it under an 
agreement dated the Ist December 1848, and exe- 
cuted by one Balaji, deceased. By that document 
Bahiji appointed as successors to his estate, after his 
death, three persons, B., R. (plaintiff’s father), and 
S., on condition that they should maintain him dur- 
ing the remainder of his life, pay off his debts, and 
perform his obsetpiies. Accordingly one of the thriMj 
donees, B., hvcnl with Balaji, and managed the ]>ro- 
perty. Balaji died iu 1852. B. continmnl to mamige 
the property till his owm death in 1865, when B,*a 
eldest son took up the management, and he and the 
other heirs of B. subsequently sold a jwrtion of the 
proiwrty. The suit w’as principally against the sons 
and heirs of B. and the purchaser. The plaint was 
tiled on the 8th September 1873, and alleged (inter 
alia) tliat B. managed the property as trustee. The 
defence substantially was that B. held it exclusively 
as owmer and not as trustee, and that the ‘suit was 
barred by limitation. Both the lower Courts dismiss- 
ed the suit as barred by limitation, holding that H.’s 
possession w'os adverse, and that R. had no }>os8e8sion 
or enjoyment within twelve yt^rs previously to the 
institution of the suit. On appeal to the High Court, 
— Held that B.*a possession, whether it commenced 
before the*deatb or only on the death of Balaji, was 
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2. ADVEUSK POSSESSION— 

held, after that event, coniisteutly with and in fulfil- 
ment of the aj^reenient. B, havinjj ent(‘red into pos- 
scHsion nnd been left in possession in the first instance 
in accordance with the contract, could not change the 
character of the possession by his mere will. He did 
not intimate to k. or S. that he repudiated the con- 
tiract and intended to jc^o into possession in opposition 
to any rig^hts which they might assert. As he en- 
tered and continual to hold in a charaettT consistiuit 
with the subsistence of tlnur rights, they were never 
called on to eject him, or by any other process to 
establish rights which were not denied. While there 
suhsistiHi any contract, express or implied, between 
the jiartii^s in and out of possession to which the tK>8- 
session might bcj referretl as legal and projwr, it 
could not 1^ pronounced adverse. l)ADonA d. Kbisu- 
KA . 1. L. B., 7 Bom., 34 

Tatia «. Sadashiy . I. Ij. R., 7 Bom., 40 

80. Ijaradar, Dixposxeitsion of, 

•^Adverse possession — Zemindar ^ Suit by. — Posses- 
sion taken by a trespasser during the currency of an 
ijara lease does not become adverse to the zemindar 
(lessor) until u|K)n the expiration of the term, and a 
suit for possession may be .brought witliin twelve 
years of that (hit*5 under the provisions of article 14lf 
of the Limitation Act. Krishna Qobind Dhur v. 
Hari Churn Dhur^ [. L. It., 9 Calc., ,H07, followed. 
SlIARAT SUNDAKI DABIA V. UllOHO PKKSUAI) KHAN 

CiiowDUUBi . . 1. L. R., 13 Calo., 101 

40. Adverse possession of li^ 

mited interest in land. — The manager of a Nambudri 
family in Malabar having demised certain land on 
kanam in 18bH, was removed from his ]»osition as 
manager in IM75. In 1883 his successor sued to 
eject tlje kanam -holders. Held that the suit was 
baned by limitation. Maukava r. Nauavana 

LI. L. R., 9 Mad., 244 

41. Adverse possession. — An 

outside person claiming an interest in an estate to- 
gether with an undivided family. —Inheritance to 
such ofcaer#. — In a family of three undivided brothers, 
an estate was purchased by the eldest as managec, on 
whose- applicati«>n a fourth i>arty, a sister’s husband, 
was recorded in the revenue records as a co-proprietor 
with them. The latter, even if he by joining in the 
purchase hatl become entitled to an undivided fourth 
share in the estate, did not thereby become a raemlier 
of the undivided family ; and the raemlicrs of it 
would not have had a right to succeed to his fourth 
share, w'hich would have descended to his own heirs ; 
the other three fourths which he would not have in- 
lierited going by survivorship among the mem)>ers of 
the family. A son of the eldest brother obtained, by 
the deaths of his father and uncles, sole possession of 
the whole estate. Held that ho did not take the 
one fourth share above mentione<l by any right of in- 
heritance, and that in the alwence of proof that his 
ixjssession of it was by authority of the fourth njcord- 
e<l CO- proprietor, his (lossession must be presumed to 
have iHicn adverse to the latter and to any one claim- 
ing through him. It followed that a suit to obtain 
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from those claiming through the son, who was now 
deml, the one fourth share, brought more than twelve 
years afUir possossiou taken by tlu; son, by a pur- 
cluiser relying on a title through the fourth co-pro- 
prietor, was barred by limitation uiiiler article 144 of 
the st'coitd schedule of Act XV of 1877. RaMALAK- 
SHAMiuA 0. Ramanna . I. Ii. B., 9 Mad., 482 

S. C. COLLKCTOR OP OODAVKUY V. AdDANKI RA- 

MANWA Pantulu . L. R., 13 I. A., 147 

42, Suit for possess ion.-^On 

the 7th Deetmiher 18(J3, A., in execution »)f his decree, 
purchased and obtained symhoIi(‘al possession of a 
certain 4 annas share, the j)roperty of his jmlgmcnt- 
dehtor. The 4 annas share was at the time under a 
mortgage* to B., who happened to be in possession of 
the share as lesscic. IMm term of the le»ise (‘Xjured in 
1870 or 1871. A., C., ami I)., who wen* memliers of 
a Hindu joint family, afterwards came to a i)artitioii 
of their cimimou estate in whieh was includiMl tliu 
4 annas share, and one of them, IJ., sold his slum* in 
the 4 an lias to 71., who, ou tin* 22ud Dtuajiuher 1S7I, 
piirehased it in the name of JC. B. then hnnight a 
suit to enforce his mortgage against F., the heir of 
his mortgagor, and ou the 8th I)ee(*mher 1873 ol>- 
taiued a decree, which ou 8]>eeial appeal was eon- 
firmed by the Iligh Court on the 21 st December 
1875. On the (Ith l)eceinlM*r 1875, A., C., and F. had 
hnnight a suit for the possiission of tin* 4 annas sharo 
against one Mukund Kishore, who hiwl wrongfully 
taken ]K)8Hession of the projn^rty in 1870 or 1871, 
soon after tin? «‘X]»initi()n of the leiuw* to B. The suit 
was filially decided in their favour ou the 29th .Inly 
1879. In the meantime, — that is, somewhen* in 1 870, 
— B. hail contrived to take jHissessioii of tlie whole 
share. In 1883 syniholii^al ]>ossession was obtained 
under thi* decree of the 29th July. B, then exijeuted 
his mortgage dei^ree, and attaidied the 4 annas share, 
excluding tin* portion which sl.ood in the uanu* of his 
lieiiamidar. Z., the heir of A., having failed to 
make good his claim to a share of the j»roperty in tho 
execution proceedings, now brought a suit for iwsses- 
sion against B. on the 1 9th July 1HS4. Held that 
the suit, having lH*en brought within twelve years 
from the dati* of the fraudulent pmsession by B., was 
in time, and fi*ll under article 144 of the Llinitiition 
Act. Ram KrsnoitK OANaABADiivA v. Rai^ixbaba- 
TAN Tewabi CiiowBUBY . L Ii. B., 13 Oalo,, 208 

43, Suit to recover possession 
from mortgagees . — The dofcndaiit was in )>osHOHsion 
of three fi»*lds (Survey Nos. 222, 360, 372) as mort- 
gagee under mortgages executed by one G., who was 
the jdaintiff’s guru and his predecessor in otti(*e ai 
jairgam or jiresiding Lingayat priest of the math. 
G. died in 1874. and the present suit was brought in 
1882 to recover |)os8e,ssion of the fields on the ground 
that O. was not competent to alienate them. Two of 
these fields Inwl been originally mortgaged by G. to 
one S. in 18^>3. In July 1866 a fresh loan on the 
security of thi; same land was obtained from D., the 
son of 8’., and the first mortgage deed was tlieri 
HU{)erseded by one ciecatod in favour ot V. In 1871 

5 R 
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dismisgal of tlio appeal in 1863. Manwab Ali v. 
Ankodapbrsai) Rai 

[L li. R., 6 Calo., 644 : 6 C. Xi. R., 71 
Ij* R*, 7 1« A., 1 

66. Suit hy trustee to recover 

temple lands. — Possession for twelve years hy party 
claiming to be trustee. — The defendant purcliased 
from one of the two cO'trusteea of a temple the right 
to manage the aifuirs of the temple and enjoy certain 
land which formed the endowment of the temple, and 
held poBHeaHion of the land for more than twelve 
years. Held that a auit by the other truatee to 
recover the land waa barred by limitation. Kannan 
V. Nilakandan . . I. L. R., 7 Mad., 387 

66. Cause of action. — Suit for 

accretions to tenure, — The canae of tiction in reape^'t 
of ae-ereiiona accruea from their formation and dtdi- 
very to the defeinhint, and a auit brought after twelve 
yoara from that tilm^ ia barred. Luoumkk Nabain 
SbAIIA V, JUTADHABBB HOLi3AB . 7 W. R., 88 

Uph(dd on review in Doyxmoybe Dobsbb w. Luou- 
MBB Nabain Shaba . . .7 W. R., 467 

67. Suit for division of lands 

according to custom established in former suit , — 
Mstahlishment of right. — A co-owner of village lauds 
sued in 1H(}1 to have them divided among the vil- 
lagers according to a custom (Ijiat ohaerved in 1836) 
that at the expiration of every twelve years the lands 
should be redistribuU'd by lot among the eo-owncrs, 
and to hav(t two of the shares d(!livered to him as one 
of such co-owners. In 1851 anotlu*r co-owner had, 
in a auit to which aoine only of the present defend- 
ants wore pirties, obtained a decree for tlu^ periodii-al 
allotment of the lands ; and in 1853 sucli decree, 
which clearly recognised the existence and validity 
of the custom, was affirmed on api)eal. Held that 
litigiition which commenced in 1851 was sufficient to 
prevent the Law of Limitation from iMirring the 
j)laintiff*8 right to sue, and that the circumstance 
that some only of the present defendants were jNirtiea 
to such litigation could make no difiFerence with re- 
gard to the limitation bar, Qu^re^ — Whether, in the 
absmice of such litigation, the Law of Limitiitiou 
would have been a bar. Venkatastami Nayak- 
KAM V. SUBBA RAU. SaKEABA SUBBAIYAN V. SUBBA 

Kau 2 Mad., 1 

68. Suit for possession by 

avoidance of sale-deed . — Cause of action, — Adverse 
possession. — The auit was institutiHl on the 17th of 
February 1874, the plaintiff claiming the possession 
of his deiviised brotlu‘r’s share in the joint ancestral 
estate, by avoidance of a salc^deed, dated the 14th 
of. May 1859, on the averment that ho and his 
brother Innl mortgageil the estate, the mortgjiget's 
taking possession ; that after his brother’s di^ath the 
defendant his widow, had made a sale of the 
shan* in favour of the defendant H., who had redeem- 
•d the mortg»ige about live years Insfore suit and 
obttuQod possession ; and that If., having made a 
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second marriage, had lost her interest in the share. 
It was hold that the suit was barred by limitation 
under article 145, second schedule. Act IX of 1871, 
reckoning the period from the date of the sale, from 
which date P. began to hold adversely to tlie plain- 
tiff. Gobabdhan V. Balmtjkanb . 7 N . W., 349 

59. ^ Jot IX of 1814, art. 93. 

— Suit to set aside deed and for possession. — On tlio 
death of A., his property was taken possession .of hy 
C. under an alleged deed of sale from A. Held that 
a suit by A.*s heir for possession and U) set aside the 
deed was governed by Act IX of 1871, schedule II, 
clause 145, and not by clause 93. Tbilochun Chat- 
TAPADHYA V. NOBOKISHOBB GhUTTOOK 

[2 C. L. R., 10 

60. Suit for cancellation of 

deed of sale. — Plaintiff sued for cancellation of the 
sale of certain lands imule to defendants in 1841. 
In 1843 defendants executed an agreement (A.) to 
plaintiff, giving her a right of re-purchase. Tho 
language of the documout was— “ If you and your 
piisterity j)ay in a lump the 176 ru|me8, we will hand 
over the lands to yon.” Uj>on tho (juestion of limit- 
ation, — Held, in special appeal, that the plaintiff’s 
claim was barred, more than twelve years from the 
dattJ of the cause of action (1843 at latest) having 
elapsed before suit. Vknkappa Chbtti v. Akku 

[7 Mad., 219 

01 . and art. 01.— Suit for 

possession of immoveable property. — Suit for can- 
cellation of instrument, — The purchasers at a sale in 
execution of decree of land sued to set aside an in- 
strument of usufructuary mortgage of the laud exe- 
cuted hy the judgment-debtor before the sale, and 
for possession of the land, alleging that the inortgago 
was fraudulent and collusive. Held that, as tho 
main and substantial relief sought was the recovery 
of possession {)f immoveahhi pn^ja^rty from ]xTsona 
tre8j)a88iug on it under the title of a fictitious mort- 
gage, and tlu^ declaration of the invalidity of the de- 
fendants’ pretensions was no more than an incidental 
step in the assertion of the plaintiffs’ title and right 
to possession, the limitation of twelve years was ap- 
plicable to the suit. Tawangar Ali v. Kura Mai, 
I L. R., 3 AIL, 394 s S. A. No. 432 of 1882, decided 
the 11th August 1882, Weekly Holes, All., 1882, 
p. 173 ; Sobha Pandey v. Sahodra Bihi, /. L. R., 5 
AIL, 322 s Ramausar Pandey v. Raghubar Jati, I. 
L. R., 5 AIL, 490; Uma Shankar v. Kalka Prasad, 
I. L. H.y 6 AIL, 75 ; and the judgment of Stbaight, 
J„ in Hazara Lai v. Jadaun Singh, I, L. R„ 5 AIL, 
76, followed. Bhawani Prasad v, Bisheshar Prasad, 
1. L. R.,3 AIL, 846 ; and Ashgar Ali v. Ma^ammad 
Zainulabdin, I. L. R., 5 AIL, 573, distinguished. 
iKBAH 8IN0H V. InTIZAM AlI 

[I. L. R., 6 All., 260 

62, and art. 44. — Omission 

to sue within due time to set •tside instrument n feel- 
ing immoveable property. — Suit to recover property. 

I Where a certain period is allowed by the Law ot 
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Limitation witbin which an instrument aifectinj? a 
person's rights or immoveable projK^rty must be im- 
pugned, and the person wiiose rights or j)roiK‘rty are 
affected fails to impugn such instrument within that 
]>eriod, — I/eld that he will not be precluded from 
availing himself of the longer period allowed for the 
recovery of immovable proj)erty, ]>rovided that he can 
prove that such instrument is null and void so far as 
his interests are concerned. HA(nfn»Aii DyalSaiiit 
V. Rhieya Lal Misseu . I. L. R., 12 Calc., 69 

68 . Agreement not to exe- 

cute decree . — Wrongful execution in breach of 
agreement. — Deed of conditional .sale. — Disavowal 
of trust. — The plaintiff sued in 1H75 to recover pos- 
session of immoveable projK;rty which the defendant 
htul obtained in 1873, in execution of an ex parte 
decree date<l the 8 th June 1801. That decree* was 
founded on a deed puriK)rting to be a deed of condi- 
tional sale, dat(‘d the 21-th December 1 853, executed 
by the ])laintifT in favour of the defendant. The 
))laintifr alU'ged that the deed was executed in orelcr 
to protect the property jigaiiist the claims of plain- 
tiff's son, and the plaintiff sought to set it aside on 
account of defendant's bieach of an agreement, dated 
the loth January 1856, whereby the defendant sti- 
pTilaU'd that plaintiff’s possession should not be dis- 
turlK*d. The defendant, inter aiiOf pleaded the bar of 
limitation against plaintiff’s suit. JJeld that the 
suit was not barred by limitation, as plaintiff’s cause 
of action only arosi* when defendant first practically 
disavowed the trust by seeking more than nominal 
execution of decree. Pabam Sin(UI v. Lalji Mal 
[I. L. B., 1 AIL, 403 

64. Suit fur recovery of en- 

dowed property. — In IHOI the slujbalt and propri«etor 
of the gu<li of a debsheba at K. alienated jiart of 
the land by tleed of gift to B. f(jr the purpoHO of 
fcMinding a slu^ba at C., which was accordingly «loiie. 
In 1823 the then shebait of the dcbshelsi at K. insti- 
tut-i'd a suit for the recovery of the alicnatiMl lands 
against the then shebait of the sheba at C., and in 
that suit it was declared that the sheba w'as indept n- 
dent of the debsheba, and the then plaintiff was re- 
ferre<l U) a regular suit. In 1861 the then shebait 
of the debsheba brought a suit for recovery of tin* 
lands against the then shebait of the sheba. Held 
that the suit, not having l)een inHtituU*d until after 
the lapse of more than twelve years from the plain- 
tiff’s succession to the sheba, was barred by the 
Statute of Limitations. Semble, — Tliat the Statute 
of Limitations, Bengal Regulation III of 1793, 
Ijarred the suit twelve years after the death of A, 
Kisskonund Asueom Dundy tj. Nuksinoii Dabs 
Byuaoee Marsh., 485 

65. Religious endowment . — 

Stale of trust property in execuitun. — Suit by trustee 
to recover the property.— h) execution of deciecs 
against the plaintiff , as the representative of hi.** de- 
ceased father and brother, certain lands were sold to 
the first defeiidiint. The plaintiff sued to recover 
them, alleging that the former owner of the lands 
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hatl assigned them to his (the plaintiff's) brother and 
himself (the plaintiff) and their descendants by a 
deed of gift to pcrpi>tuate the worship of the donor’s 
household idol. Held that the plaintiff was entitled 
to rt«!ov(*r the property. The gift was a valid ono 
crt*ati!ig a religious endow'ineiit under the Hindu law: 
and that the plaintiff’s suit was not to set aside the 
sale, but was one by the trustee of the endowment to 
recover the projHjrty to which the limitation of 
twelve years was ajiplicable. Rupa Jagsubt e, 
Kbishnaji Goyind . . L L. B., 9 i^m., 169 

66 . Suit by tnirasidar to re- 

cover land resigned to Oovernment by his ancestor* 
— Cause of action. — In a suit hi’ought by a uiirasidar 
to recover possession of miras land, which his ances- 
tor had resigned to Government, against a holder to 
whom Government had subseciuently granted it, it 
was held that the Statute of Limitatious eoinmenced 
to run against the inirasidar and his heirs from the 
time the miras was signed, and not from the (hito of 
the subseiiuent grant of it by Government. To the 
validity of the registration of miras land by a mirasi- 
dar t(^ Government the consent of his heirs is not 
rciiuisite. Abjuna valad Ruiva v. Ruavan valai> 
Niiubaji .... 4 Bom., A. C., 188 

67. Suit by mirasidar to re- 

cover tenure relinquished and taken up by another . — 
Where a mirasidar left Ins miras in 1850 without 
executing a ra/inamah resigning it, and the miras 
lay waste until 1855, when the defmidant t<K>k it up 
and (Uiltivated it, it was lu*ld that the cause of action 
of the mirasidar arose in 1855, when tlie miras was 
taken up by thu (hifendant. Lakhjiuman Ramji v. 
Rabilal valad Majupata . 6 Bom., A. C,, 66 

00 ^ Adverse possession. — Mo* 

kurrari title. — Onus probandi. — The plaintiff jiur- 
chased a mou/Bh from the pniprietor in 1869, and 
now »ued to obtain posM(‘8Hion from the defendant, 
who was proved to have held under a tiirca lease 
down to 1856, and who now claimed O) hold under a 
mokurrari lease, whif;h he said was granted by the 
former proprietor in 1859. Thu iilainiiff failed to 
l>rove |M>sHeHHion by his vendor within twelve years 
()f suit brought, and therefore the Courts below 
dismisseil his suit. f)n sjiecial a]>iK‘al it was held 
that the dt*feudant, lwf(»re Huc.eee<liiig on the question 
of limitation, ought to havtj slKiwn that the plaintiff 
had notice of the mokurrari title set up. The case 
was sent back U> the CoJirt IkjIow to try the validity 
of tliat title. Diianuk Diiiui Singh v. Gapi Hikoh 
[6 B. L. R., Ap., 151 : 16 W. B., 191 

See Praiilad Sen v. Run Rahadub Singh 
12 B. L. R., P. C., Ill : 12 Moore’s L A., 289 
12 W.R., P.0.,0 

09 — — Suit to set aside mokurra- 

n grant. — Notice of claim. — Cause of action. — In a 
suit by the guardian of a minor bi recover possession 
of certain lands in her /.emiinbiri and to set aside an 
allegisl mokurrari grant, the plaintiff’s ense was tlmi 
the dtdendants had held under a ticca lease, aud had 
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wrongfully held on after its expir|,tion. The defend* 
ants set up an old mokurrari grant under which they 
claimed to hold in |>orpetuity upon the payment of a 
fixed rent. The High Court, overruling the decision 
of the first Court upon the Statute of Limitations, 
hold, and, in the opinion of the Privy Council, rightly, 
tliat the statute docs not begin to run in favour of 
the mokurraridar against the zemindar until the 
latter has had notice that the former claims under a 
mokurrari grant, and such notice was not given in the 
present instance twelve years before the commence- 
ment of the suit. Tbkabtnbk Ooura Coomaheb 
Sahoo Coomabbb . . 19 *W. R., P. C., 252 

Affirming Tbkattneb Gouba Coomabbb n, 
Bbhoal Coal Company 

[18 W. B., 129 : 6 B. L. R.. 667. noto 
12 B. li. R.. 282. noto 

70. Act IX of 1871, art, 135.-- 

Suit for poMSfuntion after foreclosure proceedings . — 
Under the Limitation Act of 1871, a mortgagee who 
has taken foreclosure proceedings may bring a suit for 
possession at any time witlin twelve years from the 
expiration of the year of grace. Article 135, sche- 
dule II of that Act, does not apply to such a case. 
QHrNAUAiN Dobey V. Uam Monaruth Ram Douby 

[7 C. L. R.. 680 : I. L. R.. 6 Calc.. 666, note 

71. Suit hy mortgagee for pos> 

eeesion after foreclosure. — In a suit by a mortgagee 
to obtain possession after foreclosure instituted more 
than twelve years after such mortgagee bad, upon 
default, become, under the words of the dcinl, entitled 
to possession, but within twelve years of the date of 
the expiry of the year of grace granted under the fore- 
closure proe^ding, — Held, under section 145 of the 
Limitation Act, IX of 1871, that the iwriotl of limit- 
ation must be calculated from the date of the expiry 
of the year of grace, and not from the time when the 
default was first made. Bubmamotb Dasseb i;. 
Dinobunohoo Ghosb I. L. R., 6 Calo., 664 

[7 C. li. B., 683 

Ghinaram Dobry V. Ram ifoNARUTH Ram Dorky 
[I. 1j. B., 6 Cttlo., 666, note ; 7 C. L. R., 680 

72 . — Act XV of 1877, sch. II, 

art. 135. — Possession under mortgage, — Under a 
mortgage deed, which by its express tenns allows the 
mortgage a right to take possession uim)ii default by 
the mortgagor in imymout of the niortgag<*.money, 
the mortgagtHJ, as absolute owner of the ])roiK‘rty, has 
twelve years from the time at which his right U> pos- 
session commences, in w'hich he may bring his suit 
for possession, Ihit where there is no such stipula- 
tion in the mortgiige, the right of the mortgage to 
take possession does not accrue until after the expira- 
tison of the year of grace; Modun Mohun Chow- 
DBLEr V. Asuao Ally Bepareb 

[I. li. R., 10 Calo., 68 : 13 O. li. R., 51 

Sh Dxnonautu Gangooly o. Nttbsinoh Pbo- 

BHAD Dos . 14 B. li. R.. 87 : 22 W. B., 90 
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73. — — Suit to set aside alienation 

oy mortgagee . — The cause of action in a suit by a 
niortgagor to set aside an alienation hy a mortgagee 
in possession arises from the date of redemption of 
the property by the mortgagor. Adjoodhya Singh 

Gibdhabbb . . 2 N. W., 199 

74. — Suit for redemption against 

person not claiming under mortgagee . — When the 
plaintiff brought the suit for redemption, it was found 
tliat the defendant, who was in possession, did not 
claim under the mortgagee, and that for more than 
twelve years before the date of the suit ho had held 
possession from the Government by a title adverse 
to that of the plaintiff. Held that the claim was 

I barred under article 145 of Act IX of 1871. The con- 
tention that 80 long as the mortgagor is entitled only 
to the et|uity of redemption tliert^ can bo no invasion 
of his interest cannot be assented to. There arc 
cases in which the rights and interests of the mort- 
gagor and mortgagee arc equally invaded, and in such 
cases the mortgagor must come into Court w ithin the 
time allowed for the recovery from trespassers of in- 
terests in land. Ammu Hamakrisiina Sastri 
[I. Ij. R., 2 Mad., 226 

75. Suit to set aside sale after 

conversion from mortgage into sale. — Where a 
mortgage is subsequently converted into a sale, the 
cause of action in a suit to set it aside arises, not at 
the date of the mortgage, but from the date of tlui 
sale, and if within twelve years from that date the 
suit is in time. Iradat Khan v. Dabbb Dyal 

[1 Agra. 180 

76. Adverse possession. — Ob- 

struction to the obtaining possession by a mortgag(!e 
under his mortgage by persons who, while claiming a 
lion on the property, admitted the mortgagor’s title 
to the property, — Held not to be adverse iwssession as 
against the mortgagee’s title as pundiaser. Purma- 
NANDDAS JlWANDAB V. JaMNABAI 

[I. L, R., 10 Bom., 49 

77. Adverse possession. — Mort- 

gagor and mortgagee. — Suit by mortgagee for posses- 
sion of mortgaged property. — Pre-emption . — Pur- 
chaser for value without notice. — Under a registered 
dectl of mortgage dateil in May 1809, the mortgagee had 
a right to iinuiodiate ixisse^sion ; but by arrangement 
between the jiartics the mortgagors remained in pos- 
session, the right of the mortgagee to obtain jwsses- 
sioii as against them being, how'ever, kept alive. In 
Octolk'r 1809 the mortgagors sold the property, and 
tbereujMni one A. brought a suit to enforce the right 
of pre-emption in respect of the sale and obtained a 
decree, and got the pn>j)erty and sold it in 1871 to Z). 
In 1883 the mortgagee brought a suit against Z>. to 
obtain ixissession under bis mortgage. Held, with 
refereiKM* to a plea of adverse possession for more than 
twelve years set up by the defendant, that the posi- 
tion of a person wdio purchased property by asserting 
a right of pre-emption was not analogous to that of 
au auctiou'purchaser iu execution of a decree, but that 
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such person merely took the place of tlieorififinal pur- 
chaser and entered int<3 the same contract of sale with 
the vendor that the purchaser was making'. There 
was privity between him and the vendor, and he came 
in under the vendor, and his holding must be taken tn 
be in acknowledgment of all obligations created by his 
vendor. Anundoo Mot/ee Doxxee v. Dhonendro 
Chunder Mookerjecy 14 Moore's /. A.y 101 : S J5. L. 
M.y 122, distinguished. DuitGA Prasad v. Shambuu 
Nath .... I. L. R., 8 AIL, 86 

78. Limitation Act, 1871, arts, 

15 and S2. — SuU Ay minor to set aside alienation 
of property hy guardian. — A Hindu family being 
heavily oppressed with debts, ancestral and otherwise, 
the two elder brothers of the family, for themselves 
and as guardian of their minor brother, under Act 
XL of 1858, apjdied to and obtained from the Dis- 
trict Judge an order under section 18 of the Act for 
the sale of several ])ortions of the ancestral estate, 
and sold the same under regist-ered deeds signed by 
the Judge. Within twelve years after the registra- 
tion, the adopted son of the minor brother brought 
several suits against the purchasers to set aside the 
sales and recover lawk his share of the property, 
alleging that the two elder brothers had made the 
sale fraudulently and illegally to satisfy intrsonal 
debts of their own. Held that a suit of this nature 
was not a suit to “ set aside an order of a Civil Court ** 
iiinler article J5, schedule II of Act IX of 1871 ; nor 
wjis it a suit “ to cancel or set aside an instrument not 
otherwise pr(>vided for ” under article 82, hut that it 
was governed by article 145. SlKiiiSR Chund v. Ddl- 
PUTTY Singh 

[L L. B., 6 Calc., 363 : 6 C. L. R., 374 

79. and art, 11, — Suit for 

possession . — Civil Pr ocedure Code (Act VIII of 
1859), s. 246. — Limitation Act (XV of 1877), 
sch, II, art. 11. — Wh<;re, in con8c<iuence of an 
adverse order passed under the provihions of Act 
VIII of 1859, section 246, a suit is [since the Limit- 
ation Act (XV of 1877) came into force] institutoHl 
to establish the plaintiff’s right to eertain projxjrty 
and for |) 08 se 88 ion, such suit is not govenusl hy the 
provisions of article 11, schedule 11 of Act W of 
1877, but by the general limitation of tw^elvt* yeaVs. 
Koylash Chunder Paul Chowdhry v. Preonath Roy 
Chowdhry, I. L. R., 4 Calc., 610 ; Matonginy Dasnee 
V. Chowdhry Junmunjoy Mullick, 25 W. R., 513 ; 
Joyram Loot v. Paniram Dhoha, 8 C. L. R., 54 ; and 
Raj Chunder Chatterjee v. Shama Churn Garai, 
10 C. L. R.y 435, cited. Gopal Chundkr Mittbb„ 
V, Mohesh Chondee Hokal 

[I. L., R., 9 Calc., 230 : 11 C. Ii, R., 363 

BisSEs.sru Bhugut v. Murli Saiiu 

[L L. B., 9 Calc., 163 : U C. L. R., 409 

80. and art lS6,—8uit to 

obtain possession of land from vendor who has been 
dispossessed and subsequently recovered possession.-^ 
Possession, Suit for , — A vendor who was at the time 
out of possession of certain immoveable projMirty 
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and art. 136 — continued, 

sold a share in it to a purchaser by n kobala. After 
the date of the sale the vendor recovered possession, 
and the purchaser, within twelve years of the vendor’s 
having so recovered possi'ssion, hut more than twelve 
years after he had been originally diH{>osso8se<L insti- 
tuted a suit to obtain possession of the share covered 
by the kobala. Held that the suit was govenied by 
article 141- and not article 1,36 of scliedule II of the 
Limitation Aet (XV of 1877), and was not barred by 
limitation. Artiele 1.36 dot's not apply to a suit 
brought agtiinst a vendor liiniself wht*u he recovers 
possession. Ram: Prosad Janna v, Lakui Naraih 
PRADUAN . . 1. L, R., 12 Calc., 197 

81. Suit hy auction purchaser 

to set aside alienation hy judg ment ‘debtor. — An aue- 
tion-purehaser can sue to set nside any alii'iiation made 
by the judgment-debtor previously to the sale in execu- 
tion which ho thinks to be collusive. Baiouoo v. 
Howard 3 Agra, 16 

The cause of action in such a suit runs from the 
date of transfer, and the suit is barred after the ex- 
piration of twelve years, unltiSs th(5 transfer was 
actually fraudulent. Nauain Dass v. Niddiia Lall 

[3 Agra, 19 

82. Purchaser at sale for ar- 

rears of revenue. — Shikmi talook. — A. j)urchaHed 
a zemindari of which certain mou/ahs were claimed 
and taken jxissession of hy Ii. and C., as mokurrari 
holders of a shikrui t)U(K)k en'att'd by the former 
zemindar b(*foro the Deeennial S<*ttlemeut. 'I’o a 
suit hy A, for the recovery of th(» lands, R. and 
C, pleaded limiLition, calculating tin* jHU'iod from 
the tiiiH'of the purchase in 183,3. Held that limita- 
tion must he <toniputtJd, not from the time of the 
]>nrchaHe, but from tlie time when ]>oHMeHHiori was 
taken from the purchaser. W;hr o. Bhoorun Move 
Deuia 

[3 W. R., P. C., 6 : 10 Moore’s I. A., 106 

83. Suit hy purchaser to 

compel zemindar to register transfer —Wheni a 
zemindar refuses to register a transfer on the appli- 
cation of a purchaser, tlm latter’s cause of action in 
a suit to com\Md him t/O do so arises from the time, of 
such refusal, and not from the. tiiim when his title 
accrued by his purcliasu. Raohika Pkuhuad Hha- 
DHOO V. Gooroo J’RoauNNO Rov . 20 W. B., 126 

84. Rxghtn of. — Limitation . — 

One of four children set up a deed of gift and a will, 
in virtue of which he was, in 1842, placed, by a sum- 
mary proceeding of the (Courts, in ]K>sseBsion of the 
whole estate left hy his d(‘c.eaH(;d father. The rights 
and interests of two other children were, subsequently 
sold in exmmtioii of a decree for debt, and purchased 
by the present plaintiffs. A fourth child instituted 
a suit against the. first- mentioned one, to set aside the 
deed of gift and will, the rcisult of which w'as that, 
in 1855, the will, wliich affected two thirds of the 
e.state, was set aside as Iiaving been nia<le without due 
consent of heirs, the consent alleged in the will being 
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nufd. 

2. ADVERSE POSSESSION — eoniinued, 

held to no consent. The plaintifPa now sued to 
Ifct posHCHHion of the Hliarcs of the two children whose 
rijjdits and interests they hjid bouf^ht. Keld^ re- 
verninjf the decision of tli(! llif,di Court, that the plain- 
tiffs, as purchasers at an excicution sale, were in no 
iKjtter position than claimants under any other con- 
veyamto or assij^nincnt, and their cause <)f action 
arisiiipf in 1842 th(?y were barred by limitation. 
Enaykt Hobkein «. OniDHABi Lall 

[2 B. I,. B., P. O., 76: 11 W. R., P. C., 29 
12 Moore’s I. A«, 366 

86. Suit to recover land eold 

in execution of decree. — Poseesnon. — The purchaser 
at a sale held on the 14th September 1881 in execution 
of a decree in the form of a money-decree, obtained 
upon a mortjifajife bond executed by the father of 
a Mitaksbara joint family durinj? the minority of iiia 
only son, having failed to obtain ijossession of the 
pro\H 3 rty mort^^ed, brought a suit for possession,* and 
under a d(‘crec made in that suit obtained possession 
in NoveuilHjr 18G(J. In July 1878 tlu; wife and son 
of the judjif^Hint-dobttir brouf'ht a suit to recover 
jHtssession from the purcha' r of two thirds of the pro- 
lH>rty, on the j^round that the auction-jnircbaser was 
cutitliHl only t<» the share of the mortj^ogor. Held 
that the suit, havinj^ been brouj^ht within twelve 
ytMirs from the datc^i on which tlu* (lefenilant obtained 
posHCssion, was not barred by limitation. Munuasi 

Koliu V. Now BUTTON Kokb . 8 C. L. B., 428 

86. Settlement ly revenue au- 

thorities. — Where the defendants, who were, at the 
•ettleinent in 1841, wlnsn the estate was farmed out, 
ree<»rded as proprietors by the revenue authorities, 
did not hold proprietary and adverse possession till 
the expiry of the fanning? lease. Held that the 
plaintiffs’ suit was m»t barred by limitation as not 
having!: been brouj'ht within twelve years after 1841. 
UAM.A1B11KU SlNOll V, 8AIVA ZaLIM 8ING11 

[2 Agra, 8 

87. Settlement hif revenue 

authorities. — Co-sharer. — In a case in which, after 
resnmjdion, one of several shareholders, for himself 
and the others, tot>k a settlement from Government, the 
rij;ht of any other shareholder to the proiwrty under 
the settlement accrued from the date of settlement ; 
and a suit within tw'elve years of that time was not 
barred. Bunwabbb 8lNau v, Kamanoogua Singh 

[10 W. R., 14 

S8. Suit for confirmation cf 

partition. — Cause of action. — Limitation. — Where 
there had Won a private ))artitioii of an estaUs and 
tin* sevt'ral shareholdem had held their lands in aeconl- 
anee therewith, an applicatiun was made by some of 
tlio sharehitlders to the Collector to have a fresh 
|)artitiou made as if tlie wdiole lands were held 
jointly. Plaintiff, w ho was also a shareholder, objiart- 
ed, but bis objeetiou w*a8 overruleil. Thereupon be 
brought a sxxit for eonttrmatioii of the partition, and 
for an injxmetion to sbw the (partition jauiding before 
the Collector. Held that the plaintiff’s avuse of 


LIMITATION ACT, 1877, art. 144— caa/f- 

nued. 

2. ADVERSE POSSKHSlOH^continued. 

action against the defendants arose n^Mm their mov- 
ing the Collector to interfere with the first partition, 
and tliat the? period of limitation in respect of such 
cause of action w'as the same as in any other suit for 
determining the rights of parties k) ini moveable pro 
perty. Khoobun v. Wooma Chubun Singh 

[3 O. L. B., 453 

89. Cause of action. — Suit for 

possession and declaration of right to participate 
in permanent settlement of a mehal resumed under 
Beng. Beg. II of 1819. — Chur land was held by tho 
proprietors of the adjoining estate. The ebur w'as 
n^snmed by Government in 1836, and declared to be 
liable to assessment under Regulation 11 of 1819. 
The recorded proprietors of the adjoining perma- 
nently-settled estate, to which the chur was a con- 
tiguous ai'cretion, rofusetl to make a jx^rmammt 
settlement with Government at the rent demanded. 
The chur was then held khas by Government for 
some time, and subsequently leased out for temporary 
periods to strangers. In these temporary leases Gov- 
ernment rostirved the proprietor’s rights to come in 
and take a permanent settlement on the expiry of 
the temporary settlements, and also n?8(*rved an 
allowance of ten cent, on the rent as nialikana on 
their account, which sum had lH*en kept in deposit 
in the Colleetorate treasury. In 1807 Government 
made a jiermamuit settlement with the defendant, one 
of the n‘eorded iiroprietors of the contiguous estate, 
of the entire chur, and refused the application of 
other shareholders in the estate to be joined in tho 
settlement. Tlie Collector, at the reejuest of tho 
lU'fendauts, a])pli(*d tlie dtqiosit in his treasury in 
satisfiwtion of the Government revenue. An unsuc- 
cessful sliareholder brought a civil suit against tho 
defendant for possession and a declaration of his 
right to partieijiate in the settlement. Held that 
the suit w’as not barred, as the period of limitation 
eommeneeil from the tlate of the settlement w'ith tho 
defendant. Kuishna Chandra Sandyal Chow- 
DBY V. Habish Chandea Chowdky 

[8 B. L. B.. 624 
S. C. Kbibto CiirNDBB Sandyal v. Kabueb 
Kibhobb Roy Chowdhry . 17 W. R., 145 

Kbibto Chfndkb Sandel Chowdhby v. 

SUAMA SOONDUBEE DBUIA CuOWDHUAIN 

[22 W. R., 620 

90. and art 113.~5«/V/or 

possession of land based on compromise. — Speeijio 
performance. — A suit for recovery of possession of 
land, based on a compromise effectetl in the course of 
previous litigation between the parties, is not a suit 
for specific performance of contract, hut a ^uit for 
** immoveable property,” and wrould he covered, not 
by section 113 of the schedule to the Limitation 
Act, but by section 145. In a suit for recovery of 
}K)8ses8ion based on an agreement to surrender 
possession, the possession of defendants at the time 
when they made the agreement to deliver over the 
land to the plaintiff cannot he taken as hostile to 
the plaintiff, hut can only be considered adverse to 
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nued. 

2. ADVERSE POSSESSION— coni/ni/erf, 

and art. 113 — continued. 

plaintiff from and after the date of the agiveinent hy 
reuHon of defendant’8 refusal to carry (uit the pnunise. 
Bkttb V. Mahoheb Ibmakl CnownnuY 

[25 W. K., 621 

91. Vendor and purchaser . — 

Transfer of immoveable property — Speeijiv perform- 
ance of contract.— Limitation Act^ 1S77, arts. 113y 
JSO.-- On the 27th Oetol)er 18(»5 the vendor of 
certain iiiiinoveahle ]>rojH*rty executed a conveyaiieo 
of such projaTty to the ))urchaiM‘r8. On that date 
the vendor was not in possession of the projHirty, 
although his title to it hatl been atljudged by a decree 
against which an a])]>eal was jHuidiug. The convey- 
ance did not contain any express jiroinise or under- 
taking on the vendor’s )»art to jnit the jmrcluisers 
into tM)8H»e88ion. On the 24th February 1870 the 
vendor obtained possession of the larger portion of 
the projKTty, and on the 2Hrd August 1872 of the 
remainder. On the 5th Octolier 1877 the pur- 
chasers sutd the ve!idor for the j)Osse88ion of tla; pro- 
jHirty, stiiting that “ jiossession was agreed to 1 m‘ deli- 
vered on the recei]»t of possession by the vendor,” 
and that the cause of action wtis that the veiuh»r had 
not j)ut them int(» jumsession. JHeld that the suit 
was not one f<»r tlie specitic performancri of a con- 
tnwt to deliver possession, to which article 118 of 
schedule 11 of Act XV of 1877 was applicable, hut one 
to obtain iHissession in virtue of the right ami title 
conveyed to the purchasers, to which either article 
IJhJ or 1 tl (»f scheihile J1 of that Act w^is applicabU*; 
and that, whichever of them was applicable, the suit 
was within time. 8jiko 1*ba«ai> v Uimi Sinoh 

[I. L. R„ 2 AIL, 718 

92. Suit to declare tvill in- 

rriiid. — Reversioner. — Suit hy A,^ a Hindu lady and 
daughter of to dei'lare invalid a will of B. nuuie 
in favour ot C.y a relative. It apiwared that D.y the 
widow of B.y instituted proceislings againt the 
devisee, in which she claimed the ])r(>pcrty of B. 
Subsequently the widow, by a detsl of compromise, 
mlmitU'd the rights of C. and ahamhmed her own. 
Held {per Skton-Karr, J.) that limitation in the 
present suit by A. against C., the devisee, ran from 
the date on which the widow admitted the deviscic’s 
rights, and not from any prior date, as during th<‘ 
j)eritKl of the widow^’s dispute with the devisee she 
w'as protecting the intiU'ests of C, w'ho claimed to 
the revcBsioncr, who would not have Ikjcu heard in 
the matter, and hml nr) right to sue during the 
jHiudency of such litigation. Soudamivkk Dosskk 
V. Bistuu Nauain Roy . . 8 W. B., 323 

art. 146 a871, art 147; 1859, 

8. 1, cL 16). 

See Akt. G2 (1871, aet. 60). 

[26 W. B., 416 

See Aet. 148 . I. L. R., 10 Calc., 73 

L — Deposit. — Demand. — Cause 

of oc/io*.— The plaiutiff, on leaving Calcutta in 


LIMITATION ACT, 1877, art 145--«<Milf. 

nued. 

18B0, deposited a sum of money with A.y B., and C, 
on wliieh they were to pay him ft!) monthly, and re- 
turn the j>rinei|)al on his deiiunuling it. il9 were 
pairl h) him monthly, until within twelve months of 
this suit. A. and B. had died since the date of the 
deposit. This suit w'as brought against C, and the 
rej>n'seiit)itive8 of A. and B. to recover the amount 
ileposited, and a decree W'as jiasscd against C. on his 
ow n iMlmissioii. Rut the rci)rc8cut)itivc8of A. and B, 
set up that the suit was barred. Held that it was 
not a deposit under section 1, clause 15 of Act XIV 
of 1859. Rut held also, in accordance with the Eng- 
lish cases (from which, liow'cvcr, the learned Judge 
dissent4>d), that the eaiise of action arose from tl e 
date t)f the agremiumt to rt*i)ay the money on do- 
inand, and not from the date of the demand, and 
therefore the suit was barred. Paetiati ChaUAIT 
Mookkrjka V. Ramnakayan Matiual 

[6 B. L. R., see ; 16 W. B., 104, note 

Rut sec Ruammamati Dahi r. Auiiai Cuaeak 

CllOWOllEV . 7 B. L. R., 489 : 16 W. R., 164 

2, Deposit of Government rs- 

venve icilh Collector pendiny partition. — Account, 
Adjustment q/’.- -During tlu* pendency of a Imtwara, 
tin* jtlainiiff purchased a share in an ijinali iiichul ; and 
as the ]m)iK)rti()n of the Government revenue of each 
sharehohliT hml not l)een ascertained, tins share- 
holders, including the ])laiutiff*s vtiudov, and subse- 
quently the ])laiutiff, )>aid to the Collectorute what 
they tlunight dm; from them on aecouiit of Govern- 
ment revenue. Upon an account stated in 1857 it 
was ascertjiined that, after all necessary deductions, 
a sum of R(>55 was due to the plaintiff, who in 1864 
applied to the (.ollector for ])ayinoiit of the amount j 
hut the application was rcje(‘t(*(i, as the money had 
been previously drawn away hy certiiin creditors of 
his vendor, lii 1H(>7 he Hm‘d the Collector for re- 
covery of the amount. 'J'he defence set up was thut 
tlie suit was barred hy la]»Hi- of time. Held that 
the Colha tor was not a de[)ositary urnhT the meaning 
of clause 15, section l,Act XIV of 1859; that the 
cause of a(‘tiou did not arise on the demand for and 
refusal of ])aymeut, hut on adjustment of the account ; 
and that the case came uiuhT clause 16, section 1. 
Gauinu Chandra r. Cot.i.k(:tou of Dacca 

[3 B. L. R., Ap., 57 : 11 W. R„ 491 

In another case the Collector was held to he a de- 
|)oHitary within clauHe 15 of wetion I, Act XIV of 
1859, as to a claim for nmlikutia. Govfenment v. 
Ruoop Nauain Si.vuu . . .2 W. R., 168 

• art. 146. — Suit to recover possession 

of mortyayed property. — Demand. — In 1842 H. C» 
cxecut4!(l in favour of the plaintiff, his brother, who 
was in i^oNWHsion of the family proj)epty as kurta 
and a«liiiini8tniU)r of the estate of their father, a 
mortgage of his {H. C.*s) slrnre of the estjate in con- 
sideration of H3,700 advanced t<3 him by the plaintiff. 
In the mortgage.de<id the money was expressed to be 
payable “ on demand.” In 1847 an amicable parti- 
tion of the family projxirty was projKised, and it was 
agn**^! that a (x^rtain jwrtion should be allotted to 
the pluiutiff in s%tUfaction of the debt due to him by 
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nued, 

M, C., but tills arranj^cment was never carried out. 
In a suit brought in 1876 against the representative 
of AT. C. for foreclosure of the mortgage, the plain- 
tiff, who had admittedly been since 1842 in posses- 
sion of the family property, alleged that no payment 
had ever been m^e in resjiect of the mortgage, nor 
any demand for payment, until 1876. The defendant 
contended that the suit was barred by lapse of time. 
Reldf on the construction of the inortgage-deeil, and 
under the circumstances of the case, per Qauth, C. 
J.f that a demand was necessary; per Markby, J'., 
that the words “ on demand ” did not postpone the 
date of payment, and that the mortgage-money be- 
came payable at once. Per Garth, C. J., and 
Markby, J. — A demand was made in 1847 on the 
agreement to partition the property. The suit, 
therefore, was barred by Act XJ V of 1859, as being 
brought more than twelve years after the cause of 
action arose. That Act not only barred the remedy, 
but extinguished the right, and therefore the plaintiff 
could derive no advantage from the extende<l jieriod 
of limitation given by article 149 of Act IX of 1871, 
which repealed the Act of 1859. Article 149 of Act 
IX of 1871, moreover, only applies to cases in wliich 
some part of the jjrincipal or interest of the mort- 
gage-debt has been paid, it AM Ciiukdeb Guosaul 
t). JUGGUTMONMOHrNEY DaBKR 

LI. li. R., 4 Calc., 283 : 3 C. L. R., 336 

and arts. 14^ 132.— 

for foreclosure . — The jieriod of limitation pro- 
scribed for a suit for foreclosure by the Limitiition 
Act (IX of 1871) is either twelve years under article 
132, or sixty years umler article 149 of sehediile II 
of that Act. Ganbat I^axuubang r. Adarji 
Daoabuai . . . 1. li. R., 3 Bom., 312 

art. 147. 

See Abt. 132 . I. L. R., 9 Mad., 218 

[I. Xi. R,, 10 Bom., 618 

1 , — Mort^qa^e. — Sale or fore^ 

closure. — Adverse possession . — In 1823 the trustees 
of a marriage settlement invested the trust-funds 
in the mortgage of a liouse and premises at Entally, 
in tlie neighhonrhood of Caleutta. The mortgagor 
was the first tenant- for- life under the settlement, aiul 
it was agreed that ho should be entitkul to roiuaiii in 
the house as long as he pleased, the rent of the pre- 
mises hinng set-off ogiiinst the income of the trust- 
funds to which ho was entitled under the settlement. 
In execution of a money-decree against the mortgagor, 
his right, title, and interest in the premisi's wore 
punrhased by the judgment-creditor, a lady who, at 
the time of execution and sale, lived in the mort- 
gsgor’s house. After the purchase, all jiarties con- 
tinued to live in the house as before. The mort- 
gagor died on the 14th of August 1867, and on the 
13th of August 1879 the present suit for sale or fore- 
cloaarc was instituted by the plaintiff, in whom the 
legal and lH>nei\cial interest in the trust-fnnds had I 
b^omo vesttui. Held that the position of the 
judgment-creditor under the sale of 1866 was not 
adverse to the plaintiff or those under whom he 
claimed ; that the suit was not baned by limitation ; 


I lilMITATION ACT, 1877, art lAH— conti- 
nued, 

I and that plaintiff was entitled to a decree for sale. 
Anandmayi JDasi v. Hharendra Chandra Mulcerji, 
3 B. L. B.t 122, distinguished. Manly r. Pattrr- 

bon . I. L. R., 7 Calc., 304 

2. and art lZ2.—Suit to en- 

force payment of money charged upon immoveable 
property. — Suit hy a mortgagee for sale. — A suit 
upon a bond for money payable on demand by which 
immoveable pro]x;rty is hypothecated as security for 
the debt, wherein the relief prayed is recovery of tho 
amount with interest by establishment of the right to 
enforce tho hypothecation hy auction-sale of the in- 
terest of the obligor in such ])roperty, is govcrnetl hy 
articlo 147, and not by article 132 of Act XV of 1877 
(Limitation Act). Shib Lal v. Ganga Parsad 

[I. L. R., 6 AIL, 651 

3. Mortgagor and mortgagee. 

— Suit to follow mortgaged property . — A. mortgaged 
his {)rojM?rty to B. in 1867, by a simple mortgage. In 
1868 A. sold the projxjrty to C. In 1870 B. brought 
a suit on his mortgage against A. only and obtaii\ed 
a mortgage de(!ree. In 1883 A. brought a suit against 
C. to (uiforce his lien against, the mortgaged ]>roperty. 
C. pleaded that the suit was barred hy limitation, 
iiiKler clause 132 of the Limitation Act, Act XV of 
1877. Held that the suit was gov(‘rned hy article 
147, schedule II of Act XV of 1877, and therefore 
was not barred hy limitation. Hrojo Lal Sinoii v. 
Goue Chaean Sen . I, L. R., 12 Calc., Ill 

4. Mortgage.'— Mortgagee, Suit 

hy a, to realise mortgage-debt by .sale of mortoaged 
property, under power of sale . — Cause of action . — 
Construction. — By a mortgage- Ixmd tin* first defend- 
ant mortgaged, on the Ist January 186 1, certain pro- 
perty k) plaintiffs* deceased father, witli an implied 
power to sell the same if the debt was not satished 
at tlie exjnration of seven years from that <late. On 
the 2nd January 1883, the first jdaintiff tiled a suit 
in his own name, as manager of the family, to have 
the debt realised by the sale of the mortgaged pro- 
perty. The third defendant insisted upon j)laintiff’8 
other two brothers being joined as eo-plaiiitiffs, and 
they were so joined on the Ist March 1883, at wiiieh 
diite both the lower Courts were of opinion that the 
suit was barred under section 22 and article 132 of 
the Limitation Act, XV of 1877. On appeal hy the 
plaintiffs k> the High Court, — Held, reversing the 
lower Courts* decrees, that plaintiffs* suit was 
governed hy articlo 147 of the Limitation Act, XV of 
1877, and, therefore, not barred. By the iEstrument 
sued on, the property in question was mortgaged to 
the plaintiffs’ father wdth an implied, if not express, 
power to sell the same in the event of the mortgage, 
debt not Ixung paid at the expiration of sevei^ years 
from the date of the mortgage. The period of limita- 
tion was sixty years from tho Ist January 1871, 
Govind Bilaichand V. Kalnak 

[L L. R„ 10 Bom., 592 

art. 148 aSTl, art. 148 ; 1859, a. 1. 

oL 15). 

8eei.2 • . I. la. R., 9 Bom., 476 
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See 8. 10 (1859, 8. 2). 

[7 Bom., A. C., 149 

See Cases fnder s. 19 — Acknowledg- 
ment OF OTHEK KiOHTS. 


L Suit for redemption . — 

Tjiature of title of mortgagee . — Tlio poriod of limita- 
tion for a suit to redeem a inortgag'e of iinnioveablc 
proi)erty is sixty years, and this aj»])arently without 
reference to the nature of the title the inortpipee in 
possession is assertinjj. Semhle ^ — It makes no difftT- 
enee that the hostile possession is supposed to have 
commenced on a claim of the defendant to a title al- 
together inconsistent w-ith the mortgage. Tanji v. 
Naoamma 3 Mad., 137 

2. Relation of Clause 

15, section 1, Act XIV of 1859, applied when there 
was some relation of trust, whether the pr(j])erty was 
given in mortgage or pawn, or simply deposited for 
safe custody. Hutton Moneb Dbjbia v. Ounoa 
Monek Dkhia CuoWDHttAiN . .8W. B.,94 


3 , Suit ly mortgagor for pos- 

seseion of mortgaged property . — In a suit by a mort- 
gagor after a mortgagt; lias been siitislied, for the 
recovery of the mortgaged property, the pcriixl of 
limitation applicable is that prescribed by clause 15 
of section 1 of Act XIV of 1859. Lall Dobs r. 
Jamal Ali . . B. L. R., Sup. Vol,, 901 

[S. C. 9 W. B., 187 


4 ^ Laches. — Estoppel. — The 

laches of a mortgagor in taking no stcjis for many 
years to enforce his alleged rights may afford evi- 
dence against the existence of those rights, but can- 
not estop him from asserting them, if they do exist, 
at any time within the jieriod of sixty years allowed 
by section 1, clause 15, A< t XIV of 1859. JuoGKB- 
NATU Saiioo V. Mahomed Hosbkin 

[14 B. L. R., 386 : 23 W. R., 99 
L.B.,2I. A.,49 


g Permissive occupation of 

house.— Suit/o recover house from heirs of tenant.— 
About twenty-five years before suit brought, -J2., 
being jMSscssed of a house, allowed A', to (M cupy it 
without paying rent, on condition that A", would 
keep it in repair, and restore it tr> R. on demand. 
Nine years afterwards, and without any demand 
having been made by A., K. died, and Ids heirs con- 
tinued to (x*eupy the house, apparently on the same! 
terms as K. had done. In a suit brought by R. 
against the heirs of K. to recover possession of the 
house, it was held that K. could not Ik* deemed to 
have been a depositary of the house within the mean- 
ing of* section 1, clause 15 of Act XIV of 1859, and 
the case was therefore governed by section 1 , clause 
12 of that Act. Badhabhaj v Shama 

[4 Bom., A. C., 165 


0 ^ - Conditional sale. — Suit for 

redemption.— UfAcmpWon by the mortgagor of 
mortgaged premises held by a mortgagee under 
a gahan lahau mortgage is not barred by the mort- 


gagee’s possession of the premises for the period of 
twelve years after the date on which, according to the 
terms of the mortgage-dcetl, the mortgage is to 
be converted into a sale. Such a case is governed by 
the provisions of Act XIV of 1859, section 1, clause 
15. Kuisunaji alias Badaji Kebiiat v. Rayji 
Sadasuiv 9 Bom., 79 

See SnANKABBHAI OULABEnAI V. KASSrUHAT VlT- 

halbhai .9 Bom., 69 

Ramji bin Tukabam V. CuiNTO Sakha BAM 

[1 Bom., 199 

Ramshet Bacuashet V. Pandhakinatu 

[8 Bom., A. C., 238 


7. Suit for redemption, — Ad» 

verse possession.— A inortgiigor sued Ins mortgagee 
b) redeem, joining as dt*fendant the {Kirson in ])()Bses- 
sion of tlu* mortgaged land, who eluimed to hold ad- 
versely to lM)th the mortgagor and the inortg»iget^. 
Held that the )>osscsHion of the lust defendant Ix'iiig 
a trespass, not on the possession of the mortgagor, 
who had only tlu* e(|uital)le estate, but on the posses- 
sion of the mortgagee, in whom tlu* legal estate was 
vested, and the piTsoii in i>()S8es8ion not pretending to 
be a hon&fide ])ur(‘ha8cr from the mortgagee, he. did 
not come within the exeej)tion in 8(*eti()n 5 of Aet 
XIV of 1859; that the tresiNisser eonld only succeed 
to 8U<*h estuU) as tlu* mortgagee possc'ssed ; and eon- 
siMinently tlmt tlu* limitation aj)i)lieable to the suit 
as against him was sixty years, ae(*ording to s(*etion 
1, elanw* 15 of Aet XIV of 1859, the (*ffeet of which 
was not alterml by any hostile possession oonimonced 
on a title independent of the mortgage. Vjthoba 
bin Chauu V . Gangabam bin Biuamji 

[12 Bom., 180 

3 , — ; Right of purchaser . — 

Where B.^ an f»Id judgment-er(*ditor of K.*s father, 
took out exeeiition against K , wliost* rights in an 
(*stHte wen? aeeordingly sf>ld and Ixaight hy B, him- 
wilf, B. bought, not K.'s right of suit (whieh as 
against a mf)rtgagee wojild b(* goverTu*d hy a liinitatirm 
of sixty years), hut a right determined hy a decree to 
which clause 15, section 1, Aet XIV of JH59, would 
not api>ly. Ham Sabun aiNGii p.Maiiomkd Ameer 

[13 W. B., 78 

9 ^ Mad. Reg. 11 of lH02t s. 

18t cl. 4. — Right of redemption of otti mortgage , — 
In 1841 A. establisliiMl her proprietary right to lauds 
as .against B. and an otti mortgagee then in posses- 
sion. In 1844 B. obtained a deereo against the 
mortgagoi* in a suit to which A. was not a party, and 
a88igiu‘d his rights under tlie mortgage to C., who 
continued to Ijold as B.*s assignee down to 1860. 
Held that unless A. was aware, or might by ordinary 
diligeme bav<! lojen aware, of the suit of 1844, 
her right to redeem the lands was not barred by the 
lapse of twelve years from the decree in that suit. 
PUDIl’AKOVILAOALLA V. AlLUNANNALATTA KaDINNI 

[1 Mad., 148 

10. Suit for redemption.— 

Assertion of adverse title,— li was held (in accord- 
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nued, 

anco with the opinion of the Full Bench) that the 
mere oMBcrtion of an adverse title will not enable 
a mortgaprw in }K)8se88ion to abbreviate the period 
of sixty years which the law allows to a mortgagor to 
pn> 84 u;ute his right to redeem and seek his remedy 
by Huit. liamdyal v. Jawahir Ram, S. D. A., N. W., 
1861, 22nd of April 1861, overruled. SnBorAL v. 
KuAUiM Hohbbin . . , 7 N, 220 

Suit for redemption, 456 (a), 

of mortgage. — Adverse poHseseion. — Title, Aeaertion 
of. — The mere aHsertion of an adverHe title by a 
mortgagee in liossesHion does not make his ]K)ssession 
adverse, or enable him to abbreviate the }M!riod of sixty 
years whicli the law allows to a mortgagor to prose- 
cute his right to redeem and seek his remt^ly by suit. 
Skeopal v. Khadim Uoaeein, 7 N. W., 220, followed. 
Where, accordingly, certain immoveable property 
was mortgaged in June 14/54 for a term which 
expired in June 1874, and in July 1803 the (jquity 
of redemption of such pro|airty was transferred by 
sale to the mortgagees by u ptTson who was not com- 
pident to make such transfer, and the mortgagi^es set 
up a proprietary title to such projMjrty in virtue of 
the sale, — Held in a Huit to rtKlcem Huch property 
instituUnl in March 1877, that such suit was not 
barred because it was not instituted within twelve 
years from tin* date of. the deed of sale. Ali Mu- 
JlAMMAD V. LALTA BAKHSU 

[I. Ii. R., 1 All., 656 

12 . Suit for redemption . — 

Article 148, shcdule 11 of the Liuiitiition Act, 1871, 
a]iplieH to suits f(jr redimijdion, and to such suits 
histitut^Hl against mortgagei's, or {H^rsons claiming 
under them, excejit jmrehasers for value ; but it *loes 
not apply to suits against strangers, nor tA> suits 
whicli are not suits for redeniptum. Ammitc. Uama- 
E&isiiNA 8 astu . . 1. 1j. R., 2 Mad., 226 

13 . and art. Right 

to officiale as priest. Nature of suit to establish . — 
Immoveable property. — A right to officiate as priest 
at funeral ceremonies of Hindus is in the nature of 
immoviuible property, and a suit for redemption of 
such right therefore falls under article 148 and not 
under article 14.5 of the Limitation Act. llAUlioo 
Pamdky i». Kassy Parky 

[L L. R., 10 Calc., 73 ; 18 C. I,. R., 263 

14. - — Mortgage. — Svbseguenf 

agreement conveying to mortgagee for a term of years. 
— Effeet of such ageeetnenl . — “ Once a mortgage al- 
ways a mortgage/' — Suit by heirs of mortgagor to 
recover ike property , — Usufructuary mortgage . — 
Where, after the expiration of the periml pre- 
scrilKul for redemption, the mortgagor and mort- 
gagee HgriHMi that the mortgagee should etmtiuue 
in absolute jiossession for a fixed term, and then 
resU>ri' the property free from the mortgage lieu, — 
Meld that the agreement w'as distinet from the 
<origiuiU mortgage, and was not intended to be a 
mortgivge, but a conveyance for a t«Tm of years, and 
a suit to recover the projierty must be brought with- 
in twelve years from the expiration of ^e term 
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stipulated in the agreement. Gopal Sitabam Gunb 

V. Dbsai 1. Xi. R., 6 Bom., 674 

16. and art 134. — Joint 

mortgage. — Redemption by one mortgagor.— Suit by 
other mortgagor for his share. — Suit for redemption. 
— Transfer of property Act {IV of 1882), ss. 95, 
100. — K. and J. jointly mortgaged 36 siliams or 
shares of an estate to C. giving him jawscssion. C, 
transferred his rights as mortgagtie to T. and M. 
In execution of a decree for money against K. held 
by M., K/s rights and interests in the mortgaged 
property were sold, and were purchased by P., whose 
heirs paid the entire mortgage- debt. R. an heir of J., 
sued the heirs of P. to recover from them possession 
of J/s sihams in the mortgaged projierty, on payment 
of a projKirtionate amount of the mortgage- money 
jiaid by P. The jilaintiff alleged that the mortgage 
to C. had been imulc forty years before suit. The 
defendants contended that a much longer period had 
expired since the date of the mortgage ; that forty-one 
years had elapsed since C. transferred his rights 
as mortgagee ; that they hatl rediicmed the property 
twenty-one years ago and had been since its redemp- 
tion in projirietary and ulvcrso possession of the 
sihams in suit; and that the suit was barred by limit- 
ation. Neither party was aware of the date of tlio 
mortgugi*, and neither adduced any proof on the 
jMiint. Held, applying the etpiitahle prineijile adopt- 
ed in sections 95 and iOO of the Transfer of BrojKM’ty 
Act (IV of 1882), that the owner of a portion of 
a mortgaged qstatt), which has been redeemed by his 
CO- mortgagor, has the right to redeem such portion 
from his co-mortgagor, and a suit brought for that 
purpose would l>e in the nature of a suit for redemp- 
tion, and would naturally fall within the detinition of 
No. 1‘18, schedule 11 of the Limitation Act (XV of 
1877) ; and it was not |M)ssible for one of two mort- 
gagors, redeeming the whole mortgagctl projicrty be- 
hind the back of the other, to change the position of 
that other to something less than that of a mort- 
gagor, or to abridge the periotl of limitation within 
which ho ought to come in to redeem. Held, there- 
fore, that article 148 and not article 134 of schedule 
II of the Limitation Act was applicable to the suit. 
Umrunnissa v. Muhammad Yar Khan, I. R., 3 
All,, 24, distinguisbed. Panoham Singh v. Ali Ah- 
mad, I. L. R., 4 AIL, 58, referred! to. Nuba Bibi n. 
JaqatNabain . I. L. R., 8 AIL, 285 

art 149 aSTl, art. 161 ; 1869, a. 17). 

See Aut. 130 . 1. L. R., 8 Calc., 280 

1. Suit to establish right to 

Julkur. — Seng. Re^. II of 1805, s. 2. — A suit by 
Government to establish its right and title to a julkur 
was Iwirreil by limitation under section 2, Re^ilation 
II, 1805, if brought after the expiration of sixty 
years’ adverse }K>s8i>ssion against Government. CoL- 
LBCTOB OF KuNUPOUB V. PbOSUNNO COOMAB 

Taoueb 5 w. R., 116 

2. Suit for easts. — Public 

right. — Exemption from limitation . — In a suit for 
the recovery of cost® iucurred by the Government of 
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UMITATION ACT, 1877, art 149-oofi<i- 

nued, 

Itciigal, in virtue of the Statutes 3 and 4 William 
IV, (Jap. 41, authorising the Crown to ap}M)int the 
East India Company to take charge of appeals and 
bring them to a hearing, — Held, the recovery of 
such costs did not constituttJ a “ public right ** ex- 
empting from limitation within Regulation II of 
18U5. Govbknment op Bengal v. SinTKurpFirToo- 

NissA 8 W. R., P. C., 31 

[8 Moore’s I. A., 225 

S. Suit bif Ooternment for 

maintenance of a ghatwali tenure in which alters 
ation has been effected by fraud of the zemindar , — 
Where a zemindar sold a ghat wall mehal as a nial 
inchal, and not merely his right to receive the quit- 
rent from the ghatwal, and tlie vendee in collusion 
with the former ghatwal graiiUid him a inokurrari 
tenure, thus clianging the nature of tlm tenure from 
a ghatwali into a mal tenure, — Held that the Gov- 
ernment had a right to sue so as to maintain its 
own nominee in iM)88e8Hion of the land as ghatwal, 
and that the limitation of sixty ycar8 wa8 applicabhi 
to such a suit. Petumbbe Dky v. Jugounnath 
Roy 18 W. R„ 130 

4, and s. 28 . — Suit by Crown 

for declaration of title and possession of forest 
land.-— Mad, Mey. 11 of 1H02. — Surtnval of right, 
— Limitation Act^ 1859 , — In a suit instituted in 
March 1879 by the Crown for a declaration of title 
to cerlain forest land and for jK)88e88ion of a jHirtion 
thereof, the defendants alleged that the laml has 
been in th(‘ir posscBsion for more than sixty years. 
Held that it was incumbent on the Crown, under 
article 1-19 of scht'dule 11 of the Indian Limitati<in 
Act, 1877, to show jwssession of the proprietury 
rights clainml within sixty years, or, if the defendants 
proved ]K)SHeH8iou, that such |>oHseHHion couiuieiiced or 
Wcame jwlverse w’ithin such j)eriod. The District 
Court having held that, up U) April Ist, 1873, when 
the Limitation Act of 1871 came inb> force, the limit- 
ation for such a suit was twelve yi'ars from the time 
w'hqn the cause of action arose, and that the suit was 
barred by atlviTse possession for twelv«* years prior to 
April Ist, 1873, — Held that, even if Ib'gulation II of 
1802 api)lied to claims by the Crown, ina«nnuh as 
the Regulation only barred the remedy and did not 
extinguish the right, and Act XIV of 1859 did not 
extend U) such a (rlaim, the right subsist^Ml when the | 
Limitation Act of 1871 came into o|wration, and as 
long as that Act was in force ; and that the Crown, 
b<*ingentitle<l under that Act t(j sue within sixty years 
from the date of the cause of action, and under sec- 
tion 28 of the Limitation Act of 1877 to sue within • 
two years from the Ist of Octob<;r 1877, the suit was 
not barred. Sbcbbtaby OF STATE FOB India v, 
ViBA Rayan . 1. 1j. R., 9 Mad., 175 

5. — Suit by Oovernment for re- 

covery of stamp duty in pauper suit. — Five years 
after the dismissal of a pauj>er suit, from the decree 
in w’hich no apj)eal had been preK*rred, Government 
»mght recovery of the stamp duty by attachment 
and sale of the panper plaintiff’s property. Held 
that the claim, being a ** public claim ” within soction 
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17, Act XIV of 1859, was not barred. Colikotob ow 
SouTu A BOOT V. Tuatha Charby . 8 Mad.» 40 

SuAici Mahomrd f>. Mahomed Ali Khaw 

[2 B. L. R., Ap., 22 : 11 W. R., 07 

0. Suit after dispossession,-^ 

Disputes of private owners. — lUght of Government,— 
A disputes tM3tween two private owners, whether as to 
boutnlaries or lands, cannot divest the title of citbor 
to iM)S8e88ion in favour of the Government, if the 
Government have merely a rent or jumma. The title 
to sue for dispossitssiou of the lands Indongs in such 
a case to the owner whose ))roperty is encroached 
upon. If he suffers his right to Ik.) barred by limita- 
tion, the practical effect is the extinction of his title 
in favour of the party in poHscssion, hut his cause of 
action cannot 1 m‘ ke})t alive longer than the legal 
]H)riod of limitation of twelve years by the ex|H*dient 
of indneing the Collector to make common cause 
with him. GuNOA Gouind Mundul v, Collbotob 
OF TIIK 21*-Pkugttnnahr 

[7 W. R., P. C., 21 : 11 Moore’s I. A., 346 

7. Lessee under Government, 

— The mere fact that the plaintiff claims as a h>sseo 
under Government docs not entitle him to the Injiie- 
lit of section 17, Act XIV of 1859. Asu Mia «. Rajh 

Mia . . 1 B. L. R., A. C., 84 : 10 W. R., 70 

8 . Suit by purchase of Gov- 

ernment rights in a khan mehal, — A suit by the 
purchaser of the rights of Government in a khas 
mehal to obtain posseHsion is governed, not by tho 
limitation of sixty years, but by that of twelve years 
ilOBSElN Buesji V, Ambbna Kuatoon 

r20 W. R., 231 

Boondi Roy v. Bunsbb Tuakoob 

[24 W. R., 04 

9. Suit by multo'tl/i for en- 

dowed property. - Since the passing of Aot XX of 
1803, a mutwalli, f)r manager of a Mahoinotlan en- 
dowuiuTit, cannot be consiilcnwl to be an officer of 
Gov(‘rnmcnt (a position he was held to have in tho 
Privy Council casj* of jewnn Doss Sahoo v. Kuheer- 
oddeen, fl W. R., I*. C., H : 2 Moore* s I. A., 390), and 
therefore the ordinary rules of limitation apply to a 
suit by him for endowed projxjrty. Lall Mahomrd 
V, Lall Bbij Kihhoub . . 17 W. R,, 480 

art. 151. 

See 8. 12 • I. L. R., 10 Calo., 052 

■ art. 155 (1871, art 153). 

See Apfkal in Cbiminal (Jasbs— Acquit- 
tals, Appeals fbo.m — 

[1. L. R., 2 Calo., 430 

art 150.— 7/Mrmo Courts Act, 1875, 

ss. 49, 97. — Appeal from Recorder of Rangoon . — 
All apixjiil from the Court of the Riicorder of Itan- 
goon to the High (Jourt is an ai)}>ea] under the Civil 
PnKednre CVsle, and must Ixi made within the time 
prescrilKul by article 159, schedule II of the Limit- 
ation Act AGA MAUOMBJ) ilAMADANl «. COlfBN 

[L L. B., 13 Calo., 221 
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LIMITATION ACT, 18TI--eonUnu6d, 

art. 158. — Application to cet aside 

award. — Ground for setting anide award. 
Procedure Code, ss. 521, 522.^Whcre, in acrcordance 
with an award irreg^tarly made, a decree was passed by 
the Court from which the defendant appealed,— 
that the defendant was not precluded from appeal- 
ing to the Judge from the first Courtis decree because 
he had not applitMl to set aside the award within the 
ton days allowed by article 158, schedule II of the 
Limitation Act, inasmuch as that article applied to 
applications referred to in section 522 of the Civil 
Procedure Code, — i.e., applications to set aside an 
award on any of the grounds mentioned in section 
621, — and the defendant did not contest the award on 
any of those grounds. Mxjhakmad Abii> v. Mituam- 
HAD Ab^hab . . L L. B., 8 AU., 64 

art. 162. 

See Divoeob Act, b. 16. 

[I. L. B., 6 Bom., 416 

art 164 (1871, art 157; Civil Pro- 
cedure Code, 1859, s. 119). 

1 , Obligation on defendant 

against whom ex parte dec "ee has been passed. — The 
object of s<H*tion 119, Act V 111 of 1859, was to make 
it iin}Hmi.tivc on a dcLnidant against whom an ex 
parte d(*crtM* hml been passcHl, and who desiretl to come 
in and set aside that decree, to apjily to the Coiirt as 
soon as ]>oHsible after he had notice of the passing of 
the decree, — i.e., within a rcJisouable time not ex- 
ceeding thirty days from the first actual execution of 
process to enforce the Judgment. Golam Aiiyah 
V. Sham Soonhub Koonwabeb . 7 W. B., 376 

2 , Meaning of executing ** 

process of judgment. — Process of enforcing a judg- 
ment (within thirty days from which a defendant may 
apply to set aside an ex parte det'rw) has not Ijceii 
oxeciittHl within the meaning of section 119, Act 
VIII of 1859, until the proceedings in execution have 
lHK*n brought a termination by a sale of the pro- 
jwrty attached. Uadha Binodb Chowdhky v. 
Munuoo SooDUN 8 iboab . . 7 W. B., 198 

3 , Act Xqf 1S59, #. 68.— Ex 

parte decree. Application to set aside. — Ih-oeess 
for enforcing judgnient was exeeutod within the 
ineaniug of section 119 of Act VI 11 of 1859 ami 
section 68 of Act X of 1 859, when an attaehmeut of 
the )m>perty of the defendant had taken place ; and 
any application by the defendant under those stxdions 
to set liside an ex parte decree must be iiimle within 
thirty and fiftt'en days resjwctively from the daUi of 
the uttiwhment. Kadha Binohk CHOWDHur v. 
DiGAMnuBKR Dosser. Nukh Kishoeb Doss v. 
Maharaja of Burdwan 

[B. Ii. B., Sup. VoL, 947 : 9 W. B., 286 

4i — The thirty days "after any 

process for enforcing the judgment has been exe- 
cuted,** within which a defend^t might apply under 
section 119, Cmle of Civil Procedure, for an order to 
set aside an exports decree, meant thirty days after the 
cxecutiou of any process against the itersou or pro- 
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perty of the defendant. Shib Chtjiidbb Bhaboobbb 
0. Luoehbb Drbia Chowhhbain 

[6 W. B., Mis., 51 

Not process only against the person. Bbijhm 
PAB aAsu V. Dumber Lall 

[1 N. W„ Ed. 1873, 133 

See SooEH Moyer Dossbb v. Nubmooda Dossre 

[16 W. B., 210 

And Kales Pbosad v. DiaAMBUB Chatteujee 

[26 W. B., 72 

5 . Notice of ex parte decree. 

— It is not necessary that the judgment-debtor 
should have special notice of any process for enforc- 
ing an ex parte decree; he is bound to seek the 
remedy provided by section 119, Act VIll of 1859, 
within thirty days after execution of any process to 
enforce the judgment. Shumboo Chubdeb Holdab 
0. liAM Lall Ghose . . 13 W. B., 436 

6 . Application for setting 

aside ex parte judgment after expiration of time 
limited. — A Judge has iu‘ jurisdietiou to grant an 
application, made by a defendant agiiinst whom an 
ex parte judgment has been passed, to set aside the 
judgment after the ex))iration of the thirty days 
allowed by Be(*tion 119 of the Code of Civil Ib’oee- 
dure for making such applications. Such an appli- 
cation must be made within thirty days after the 
first process for enforcing the judgment against such 
defendant has been executed. Keshavbam yalajd 
Hihachanp V. KAMCHA>ri)BA Thimbak 

[8 Bom., A. C., 44 

Anobaoeb Kooeb V. Abhoollah Khan 

[26 W. B., 99 

7. Application to set aside 

ex parte decree after 30 dags have expired. — An 
application by a jjarty to set aside an ex parte decree, 
which application he has had an opportunity of mak- 
ing within time and has neglecteil to do so, should 
not be entertaiuod on the supposition that there has 
been eollusion to defeat the defendant’s rights. 
Anobaubb Kobe v. Ahoollah Khan 

[26 W. B., 99 

8 . Application to restore suit 

after dismissal of ex parte ca^c.— Wliere the suit was 
dismissed in accordance with the terms of an order 
that the Otficial Asvsignee should give security for the 
costs of the defendant within fourteen days ami should 
1 h' maile a party to the suit within one month, and 
that, in default of such security, the suit should be 
set down for dismissal within eight days after the 
expiration of the time so limited, and the Official As- 
signee dill not apply, within thirty days of the passing 
of the order of dismissal, either to the Court making 
the order or to the Appellate Court, for its reversal, — 
Held that au applieation to the Appellate Court for 
the reversal of an order discharging a rule nisi for 
the reversal of the order of dismissal, and for the 
restoration of the suit to the board for hearing, was 
barred. Ibeahim bin Mahasin e. ABurB Rahi- 
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MAN BIN Alli. Gamble ®. Abdub Eahiman bin 
Alli 12 Bom., 257 

0. Hxecuiion of ex parte decree. 

— Notice of execution. — Noticoof execution of decree 
19 not sufficient “ process forenforeiiiff *’ it within the 
meaning of article 157, schedule 11, Act IX of 1871. 
Such process means actual process by attachment in 
execution of the jx'rson or property of the debtor. 
I’OOUNO CHUNBEB COONDOO V. PUOSONNO COOMAB 

SiKDAB L L. R., 2 Calo., 123 

10. - ■ ■ — Where i|)roperty bad been 

attacbed in execvilion of a de<Ti*e, — JHeldi\\i\.i the date 
on which the pro]H*rty was athudunl, and not the date 
of the sale in execution, lK‘ing the date of (*xecuting 
the tirst process for enforcing the decree, w’as the date 
from which liniitatiou should 1 m? computtal under 
article U)4, schedule 1 1 of Act XV of 1877. Pachu v. 
JaikishpHy Weekly NoteSy All , JSS4, p. 322, referred 
to. 11 AB PBASAjj V. JAFAB A LI 

[I. L. R., 7 All., 346 

11. ■ - Px parte judgment. Appli- 

cation for an order to set aside . — Cieil Procedure 
Code, 8. lOS. — “ Execution of process for enforc- 
ing the judgment.** — An ex parte or<l(*r was niiule 
against <V., to whom a certiticate uiuler Act XL 
of 1858 had been grauUal, revoking such certiticate, 
and granting it to A., and directing S. to deliver the 
projH'vty of the minor to A. and to render an account 
of all moneys received and tUsbursed w'itliin tliirty 
days. In j)ursuaiice of this order a j)re<*ept or injunc- 
tion was served on 8, informing her that the ciTtifi- 
catc granted to her had l)ecn revoked and had been 
granted to A,, and directing her to deliver the 
jjroperty of the minor to A. and to render him 
accounts r)f all moneys realised and cxihukUmI within 
one month. Held that such precept or injunction 
was a “ jirocess for enforcing” such ex parte order, 
ainl that it was “ exeeuttMl ” when it was served <)n 8., 
within the meaning of article 104 of the Liniitalitni 
Act, 1877. SuNUAj Kuaui v. Amuika Prahai) 
8inuu . . . I. L. R., 6 All., 14 

12. Code of Civil Procedure 

{Act X of 1877), s. lOS. — Px parte decree. — Setting 
aside er parte decree. — An ex parte deere«' was 
obtained against a defendant who ajjjilied to have it 
set aside under section 108 of the Civil Procedure 
C<Mle. The applieution was made more* than tliirty 
days from the date of attaeliing the defendants’ pro- 
])erty in exeeution of tlie decree, but within thirty 
days of the sitvico of the sale jiroelaination. Held 
that the application was liarred by limitation under 
article 104, si^diedule II, Act XV of 1877. In thb 
MATTER OF BhAOBTTNRSSURT. HhaOBUNEBBUBIT «. 

Judobenbba Nabain Mulltck 

[L L. R., 9 Cala, 869 

art 166 (1871, art. 168). 

1. Application for restitution 

hif person dispossessed. — Holiday. — In calculating 
the period of limitation prescribed in schedule II of 
Act IX of 1871 for applications as well as for suits and 
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appeals, the day on which the order or decree appeal- 
ed against w'as made should ho cxcludocl. Conse- 
quently, w'liert* a person, having been dispossessed of 
property held by him under a uiortgago oil tlie 14th 
of IVcemlK^r 1875, applied on the 14th January 
of I87d for restitution, the 13th having lioen a Court 
holiday, it w'as hold that his application was within 
the limitation of thirty days preserilnHl by article 168, 
schedule 11 of Act IX of 1871. Ourjab «. Babtb 
[1. L. R., 2 Bom., 678 

2. Dispossession under sale in 

execution of decree. — Summary order. — A iwrsoii 
purchaswl certain property at a sale in extMMition of a 
di'cree in NovemlK*r 1878 : his purchase was eoiitirin- 
ed ami lie obtained a eertiKeate of sale on tlu? Edrd May 
18711, from which date he remained in possessioD. 
The judgmeiit-ili'htor applied uusuec'cssfully to have 
the sale set aside for irregularity. Ho had applied, 
iH'fore the salt? took plaec?, to stay the sale oil the 
ground that the right to apply for exeeution was 
barred. This ap)>Ueatiou was dismissed, hut was 
allowed on ajqtoal. It tlid not ajipoar that the auetion- 
imrehoser was a )>arty to the ]»roctHMliug, or that 
lie was eoguimut of tlu* a]>}>lieii.tion. Two years from 
the dat(‘ of the sale, and oiu' and a half years from its 
coiiHrmation, the judguii'iit-dehtor on a summary 
applii'ation obtained an order sotting aside* the sale 
and ] Hitting the auction- jmn baser out of possession. 
Held that the order was erroneous, the Judge hav- 
ing no power, after the salt* had b(*en eoiiHrmed, to sot 
aside the sale by a Huimuary orde'r, and that under 
artii’le 105 of Act XV of 1877 the a}>pIi<‘.ation for 
siieb an order was barred. Mahomed Hobsein ®. 
KoKIL SlNOIl 

[I. L. R., 7 Calc., 91 : 9 C. L. B., 63 

art. 166 (1871, art. 169). 

Execution.— -Sale in execution, 

the judgment ‘dehlor being ignorant of the execution 
proceedings through the fraud of the decree- holder. 
— Setting aside proceedings in evecuiion . — Civil 
Procedure Code (XIV of 1882), ss. 294, 311. — In 
1879 J>. obtainctl a decree agiiinst 8. S. gave scenrity 
for the satisfaetioM of the ileereo, whoiou{K>n D. 
agreed not U) take jins'eiHliggs in (‘xecuLiori. In 
breai li of this agremrieiit, [). in the same year applied 
for execution and sold eoitaiii immoveable prcqierty 
lielonging to 8., of wbieb K. beeaine the purcliaser. 
K. did not apply for iKiswission until 1883, in which 
y«»ar he ajiplied for and obtaim'd iHissession of the 
proiM?rty. 8. alleged that he then for the first time 
biM'ame aware of the sale, and that by the fraud of 
D. and K. lu* bad been ke[>t in ignoraiMM) of the exe- 
cut^ion pi'fieecdings taken by 1). in breach of the 
aliove-nientioned Hgreement, and within thirty days 
after K. olitaimrd jKisHesHion, he (A*.) applied for a rever- 
sal of the orders which hail lieen passed in the afore- 
Wild fraudulent proceitdings. The Hulxirdiiiate Judge 
held tliat the application was Ijarred by article IGfi of 
schedule II of the Limitation Act, XV of 1877, and 
referred the applicant to a separate suit to H<;t aside 
the sale. (>n application to the High Court, — Held, 
also, that article 166 of schedule II of the Limitation 
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Act, XV of 1877, did not apply. That article, as 
amended by section 108 of Act XII of 1879, only ap- 
plies to applications made under section 311 or section 
294 of the Civil Procedure Cmle, seeking to sot aside 
a sale on the ground of a material irregularity in 
publishing or conducting the sale, or on the ground 
that the decree-holder has purchased without the 
permission of the Court. Sakhaeam Govind Kalb 
a. Damodkr Akhabam . 1. la. R., 0 Bom., 468 

art. 167 (1871, art 160). 

1. Symbolical possession , — A 

purchaser of immoveable property, sold in execution 
of a decree, must, under Act XV of 1877, schedule II, 
article 167, if obstructed or resisted in endeavouring 
to obtain possession, apply, within thirty days, t/O the 
Court under the directions of which the execution 
sale was hold, to be put into actual possession ; a^d 
If he omits to do so within thirty days from the time 
when his taking iiossession was first obstructed or 
resisted, his only remedy is by a civil suit. The 
plaintiffs, on the 8 1st January 1803, purchased a half 
share in a certain house at a sale in execution of a 
decree, but took no stt^ps at the time to take posses- 
sion of it. In 1809 the Navsir of the Court was 
dircH^ted to put them into [sissession, and gave them 
BvmboUcal ixissessioii. Aiterwards, in 1871, the 
plaintiffs, again with the assistance of the Nazir, en- 
tered upon, and for the space of alK)ut a minute n5- 
mained in, possession of one of the rooms in the 
house, until they were turned out by the defendants. 
On the I8tli of Nt)vember 1870, the plaintiffs tiled a 
suit, praying for a declaration of right and for a 
partition, and to he jnit into separate p(»R8e88ion of 
the share chat might Ik* allotted to them on such 
psrtition. Held that neither the symbolical posses- 
sion given to them in 1809 by the Nazir, nor the mo- 
mentary and partial ]X)ssession which they had ob- 
taiiUHl in 1871, was sufficient to to save limitation; 
and that as their suit was brought on the 18th No- 
vember 1870, more than twelve years after the 3lst 
January 1803, when they first became entitled to |) 08 - 
session, it was now barred by limitation. Shotbb- 
KAiu Mookbejbb V. Obuoy Nund Rot 

[I. L. B., 5 Calc., 381 

S, Warrant for possession , — 

Obstruction in gettintj possession . — Civil Procedure 
CodOf 1S77, s, 3'Js . — Where a warrant for {KissesKion of 
land in execution of a decree was not executed owing 
to the resistance of the judgment-debtors in Sepunii- 
ber 1880, and no wmplaint was made under section 
828 of the Code of Civil Proctnlure, 1877, but a 
fresh warrant for jiossession was appliinl for by and 
gnuitwl to the decree- holders and resistance was 
again made in JanuAry 1881 , — Held that a com- 
plaint by the decree- holders as to the second obstruc- 
tion, made within thirty days of the second obstruction, 
was not barred by reason of narticle 107 of schedule 
II of the Limitation Act. Kamasbeaba Pillai v. 
Dhaemabaya Gounoan . I. L. B., 5 Mad., 118 

art 168 (1871, art 161; Civil 

Procedure Code, 1859, e. 847). 

1. — Time for appeal,^ CioU 


LIMITATION ACT, 1877, art 168-^oji<f- 
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Procedure Code^ 1869t 9. 347 , — To bring an appel- 
lant within the terms of section 347 of the Code of 
Civil Procedure, I85y, so as to give the Court jurisdic- 
tion, his application for re-odinissiun of the appeal 
dismissed for default of prosecution hod to be mode 
within thirty days from the date of the dismissal. 
Mittoo Khan v, Ruhman Khan . 8 W, B., 361 

In such an application the Judge is bound to see 
whether the reasons set forth for re-admission are 
satisfactory or not. Shohabh Ali Kowhaoue v. 
Eusoor Kuan Cuowdhbt . . 15 W. B., 80 

2. ' ' Application for re-admis- 

sion of appeal , — The time allowed by section 3 VJ of 
Act VllI of 1859 within which to apply for the re- 
admission of an appeal dismissed for default of pro- 
secution, should not, where the appellant's pleader 
has died without his hearing of it, be counted as 
commencing until the a]>i)ellant has an opportunity 
of coming in under the provision of Regulation II of 
1827, 8 ecti(»u 64, clause 2. Ex. paetk Alike an 
Uhaekhan . 4 Bom., A. C., 92 

art 170 (1871, art. 162). 

See 8. 5 I. Ii. R., 2 Mad^ 230 

arte. 171, 171A, and 171B. 

See Aet. 178 . I. L. B., 8 Calc., 420, 887 

[10 O. Ii. B., 449 
12 C. Ii. B., 421 
See Abatement op Suit — Suits. 

[I. Ii. B., 6 Calc., 139 ; 4 C. L. B., 374 

See Abatement op Suit — Appeals. 

[I. Ii. B., 7 AIL, 693, 734 

X. art 171. — Death of appellant . — 

Civil Procedure Code^ 1877, ss. 305 and 587. — Appli- 
cation for substitution of heir to altovo execution to 
proceed. — A suit was instituted and a decree obtained 
in the Court of first instance while Act Vlll of 
1859 was in force, but the sec^ond decree was imwle and 
the second or s})ccial apiH>.al preferred after Act X of 
1877 became law. Pending the hearing of such 
special apiHial, on the 21st April 1878, the plain- 
tiff, who was also ap))ellant, died, and on the 10th 
August in the same year, or more than sixty days 
afU?r his father's death, his son and sole heir applied 
to the Court te be substituted as ap|Kdlant in j)bu c of 
the deeeased, for the purpose of prosecuting the a]>j)eal. 
Held that the application wtis iu)t made under section 
365, but under section 587 of Act X of 1877, as 
incorporated with the former section, and was there- 
fore not barred by article 171, schedule II of Act XV 
iff 1877. Where the language of an Act of Limita- 
tion sjjocifies the partieular cases for which *a jHjriod 
of limitiition is j)ri)vided, the Court ought not to inter- 
pret that language so as to include cases uot falliug 
within the strict meaning of the words used. In 
the matxke of Ram 8uneee Bhaduouy 

[3 C. Ij. R., 440 

2. — Abatement of suit. — Death 

of sole plaintiff of ter decree, — Civil Procedure Code^ 
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1877, 99. 865, 872. — A sole plaintiff having died after 
decree, an application was made more than sixty days 
after his death by his legal representative for an 
order that his name might be substituted on the 
record for that of the original plaintiff, and that 
a sum of money, to which the original plaintiff, 
if alive, would have been entitled might be paid 
to him, the legal representative, — Held that section 
372 of the Civil Procedure Code did not apply to the 
case, that section contemplating a proceeding before 
the determination of the suit; and, further, that the 
a]>plicutiou was barred by Act XV of 1877, schedule 
II, article 171. Held, also, that section 232 had no 
application. Section 3ti6 of the Civil l*rocedure Code 
(amended by Act XII of 1879, section 01) does not 
apply to the case of a sole plaintiff dying after decree, 
the right to sue being merged in the decree. Callt 
Chhiin Mullicc 0. Bhuooobutty Chumn Mul- 
LlOK 5 C. L. R., 108 

8. Heath of plaintiff and «tt6- 

9titufion of hi9 reprenentalioes as party to suit. — If a 
plaintiff dies after decree, his representatives are not 
bound to apply within sixty days to l)e made parties 
to the suit, but have the same time to file an ap))eal 
as the plaintiff would have had. The Civil Proce- 
dure Code, sections 303, 305, and the Limitation Act, 
schedule II, article 171, do not apply to the case of 
a plaintiff dying after decree. Uahanaua Sabtui 
V. Mikatchi Abihal . I. li. B., 8 Mad., 286 

4. ■■ Cioil Procedure Code, 1S77, 

99. 863, 368. — Abatement of execution proceedings.-^ 
MepreHentatiee.-^T\iO provision of the Limitation 
Act (XV of 1877), schedule 11. article 171* which 
gives a period of sixty days to a (MTs<jn claiming te 
be the legal representative of a deceawnl plaintiff 
under section 8(i3 or 306 of the Code of Civil Proce- 
dure, does not apply to the representative of a 
deceased judgment-creditor claiming admission to 
continue execution proceedings cotiimenced by him. 
Such a representative may come in at any time, sub- 
ject always to the same conditions as would have 
appliiKl to the plaintiff himself. Gflabdab v . 
Laksumait Nabhae , I. L. R., 8 Boxo., 221 

5. and art 171B.-~Ac< XII 

of 1879, 89. 60 and 108. — Deceased defendant. — Ap- 
plication to make legal representative defendant . — 
Subsetpiently to the institution of the plaintiffs’ 
suit, one of the defendants died, and his son, as 
his legal representative, was made a defendant in 
his stead. The new defendant objected (inter 
alia) that his father had Ijcen dead more than 
six months before the application of the plain- 
tiffs to make him a defendant, and that, there- 
fore, the suit should abate, as provided by the last 
clause of section 368 of the Civil Procedure Code, 
Act X of 1877 (introduced by the amending Act XII 
of 1879) and article 171B of the Limitation Act XV 
of 1877, which prescribes a period of sixty days with- 
in which an application should be nimlc to have the 
representative of a deceased defendant made a de- 
fendant to a suit. When the amending Act XII of 
1879 was passed, — that is, on the 29th of July 1879, — 

lit 
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and art, 171B— ronWiiaad. 

the original defendant had been dead more than six 
months; but the plaintiff made an application to have 
the representative of the deceased defendant made a 
defendant before the publication of the Act in the 
local Gazette. Held tliat the provisions of ai’tiole 
17111 of the Limitation Act should not have retro- 
spective eff(>ct, and that the plaintiffs’ application was 
not time-barred. Khvsalbuai v. Kabuai 

[L L. B., 6 Boxru 26 

6. Civil Procedure Code 

(Act XIV of 1882), ss. 3, 368, 582.— Respondent, 
Death of. — Practice, — Substitution of parties, 
— Having regard to section 3 of Act XlV of 
1882, it is clear that the word “ Code ” in schedule 
II, article 17111 of Act XV of 1877, applies to the 
present Code of Civil Procedure, Act XIV of 1882; 
and that, therefore, the wortl “defendant” in sec- 
tion 368 of that Code, when read with section 682, 
must bo held to include “ reHjK)ndent.” In thb 
MATTBB OP TUB 1‘KTITION.OF SOHSI HlIUBAN CBAND. 
8o8hi Bhusan Cuand V . GiiiHn Cuttndkb Talqu- 
DAE . . . I. L. B., 11 Calo., 694 

7. and arta. 171A, 171B.-~ 

Civil Procedure Code (Act XlV of 1882), s, 682.— 
RespBnd^nt, Decease of, after appeal filed. — Defend- 
ant. — Held, by the Full Bench, the word “ defendant” 
in article 17111 of the Limitation Act does not in- 
clude a resiK)nde»it. Section 682 of Act XIV of 1882 
affects only proce(‘dings under the Code, and does not 
extend the operation of any ijortion of the Limita- 
tion Act. UDJT NaBAIN SlNUH V . Haroqoubi 
l*BOBAi> . . . I. L. B., 12 Calo., 690 

8. and art. 171B. — Applioa* 

tion to sue in formd pauperis. — Death of opponent. 
Substitution of heirs. — Subsequent granting of appli- 
cation . — Code of Civil Procedure, 1882, 88.48, 368, and 
410. — Neither article 17JB of schedule II of Act XV 
of 1877 nor any other section of the Law of Limita- 
tion applies to an \m{uiry into a claim to sue in formd 
pauperis, and tlu;re is no limiUition of time within 
which a ntere applicant to sue as a pau])er is bound 
to apply for the substitution of the name of a de- 
ceased opponent’s h<*ir in plar’c of such o])iM)nent. 
Article 171 B applies to ajiplications made under sec- 
tion 3(>8 of the Code of Civil Prf)cedure, which sec- 
tion only applies te the casi* of the thiatli of a party 
to a suit, preHUp]>osing tluirefore the institution of a 
suit ; and in the casi^ of an application to sue in 
formd pauperis, no suit is Instituted until the appli- 
cation is granted, when by section 410 it is deemed 
the plaint in the suit. Janabdan Vitral v. Anant 
Mauadbt . . I. L. B., 7 Bom., 878 

9. — Appeal, Abatement of . — 

Application for declaration of insolvency, — Appeal 
from order rejecting application. — Heath of decree- 
holder- respond ent . — Ho application by appellant for 
substitution of deceased's representative. — Civil Pro- 
cedure Code, ss. 344-348, 350, 851, 868.— The 
decree- holder- respondent, in an appeal from an order 
refusing an application by the judgment-debtor for 

5 8 
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declaration of iniolvency under section 844 of the 
Civil Procedure Code, died, and the judgment-debtor, 
appellant, took no steps to have the legal representa- 
tive of the deceased substituted as respondent in his 
place. Held that article 171B, schedule II of the 
Limitation Act (XV of 1877) applied to the case, 
and that, as no one hod been brought on the record 
to reiiresont the deceased respondent within the 
jMjriod prescribed, tlie appeal must abate. P«r 
Maumood, t7., that whatever the position of the 
parties might have becsn in the regular suit, in the 
insolvency proceedings the judgment- debtor occupied 
a position analogous to that of a plaintiff, and the 
decree- lioldcT occupied the position of a defendant. 
JSarainHat v. Lajja Pam, I. L. U., 7 All., 693, in 
which Mahmood, J., differed from the decision of 
the IHill Bench, distinguished. IUhbbhab BiKan 
V. Bibhjsbuab Sibgu • 1. li. B., 7 AIL, 734 

10. and art. 171B.— Psr 

curiam (Kebnak J., dissenting). — An application by 
an appellant to make the representative of a deceased 
resj^ondent iiarty to the ajujeal docs not fall under 
article 17 IB, but under -rticlo 178 of schedule 11 of 
the Limitation Act, I87i.. Lakshmi v. Sri Devi 
[I. I-. B., 0 Mad., 1 

11. - Civil ProcedufA Code 

(XJ V of i9S2), ss. 368, 582. — Decease of respond- 
ent after appeal Jiled. — The word “defendant” 
in arUclo 171B of schedule II of the Limitation 
Act (XV of 1877) d(x*s not include “respondent.” 
Balebibhi^a Qopal u. Bal Jobui Sadasuiv .Tosni 

[1. L. B., 10 Bom., 663 

12. Application hy represent- 

alive of Judy inent- creditor to continue execution of 
decree, — The proviskni of the Limitation Act (XV of 
1877), schiHluh; II, article 171, which gives a period 
of sixty days to a person ehiiming to be the legal 
representative of a di'eeased jilaintiff under seetion 
8G3 or 8G5 of the Code of Civil Proeedure, does not 
appl^ to the representative of a deceased judgment- 
cr<klitor claiming admission to continue execution 
proceedings eoiuuieneed by him. The Code of Civil 
Procedure (Act X) of 1877 docs not provide that 
applications for execution shall, like suits, abate by 
tlie death of the judgmout-ereditor ; such represent- 
ative may, tlierefore, come in at any time, as his 
coming in is contemplated in article 179, explanation 
I of schedule II of the Limitation Act, subject al- 
ways to the same conditions as would apply to bis 
princii>al. OuiiABDAS v. Laksuman Nakhab 

[L I*. B.,' 8 Bom., 221 

art 178 aSTl, art 164). 

1. — Mofussil Small Cause 

Courts Act, XI of 1865, e, 21. — New triaL^Bedew. 
—Where the circumstances of a case in a mofussil 
^all Cause Court admit of a new trial, an applica- 
tion for such new trial is governed by section 21 of 
Act XI of 18G5 which is still in force notwithstand- 
ii^ the right of review given by section 623 of the 
Civil Pro«}durc Code. But where the circumstances 
of a case do not admit of a new trial, but do admit i 
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of a review, then the time within which an applica- 
tion for review should be made is to be governed by 
article 173, schedule II of Act XV of 1877. 
Madon Mohon Poddab v. Pueno Chttbura 
PuBBOT . • . 1. 1 j. B., 10 Calc., 297 

2. — Amendment of decree by 

orders in execution. — Where the first Court’s decree 
in favour of the plaintiff was upheld in appeal, but in 
the course of the execution proceedings the lower 
Appellate Court held that its judgment did not 
mean to uphold that decree in its entirety, it was 
held that this order was in the nature of an amend- 
ment of the decree, and that the ninety days allowed 
for an application for review should count from the 
date of such order. Bulobhubdue Mahanteb v, 
Mubhoosoodub Pabbbt . . 28 W. B^ 483 

art. 176 (1871, art. Applica- 
tion. — Filing award by arbitrators. — Civil Proce- 
dure Code, 1877, s. 516. — The act of an arbitrator, in 
hauding in an award to the projxir oflBcer of the Court, 
for the purpose of the award being filed, cunuot bo 
considered as an “ application ” within the meaning of 
the Limitation Act. Robabtb v. Habrisok 

[L L. B., 7 Calc., 883 : 9 C. L. B., 209 

■ art, 177 and a. 12. — Application 

for leave to appeal to Privy Council. — Time requisite 
for obtaining copy of judgment. — Held {per Stuart, 
C. J., Sbankie, j., dissenting) that, in computing 
the iMjriod of limi^tion prescribed by article 177, 

I schedule II of Act XV of 1877, for an application for 
leave to appeal to Her Majesty in Council, the time 
retiuisiU^ for obtaining a copy of the judgment on 
w’hich the decree against which leave to aj>pcal is 
sought is founded, cannot bo excluded under the pro- 
visions of section 12 of Act XV of 1877. Jawaiiir 
Lab V, Nabain Das . . 1. L. B., 1 All., 644 

art. 178. 

Applications to enforce a “summary decision” 
were provided for in section 22 of Act XIV of 1859, 
and this was continmHl in article 1G6 of Act IX 
of 1871, the period of limitation being one year. 
The provision was omitted in the present Act, hut 
this article (178) including “applications for which 
no period of limitation is provided elsewhere in the 
schedule” has been inserted. Applications formerly 
coming under section 22 of the Act of 1869 and 
article 106 of the Act of 1871, if not otherwise 
expressly provided for, would presumably, therefore, 
now come under article 178. 

1 , Act xrr of 2859, e. 

Summary decision, — The words “ summary decision,” 
as used in section 22, Act XIV of 1859, meant a 
decision of the Civil Court not being a decree made 
in a regular suit or appeal. Under section 22, Act 
XIV of 1859, the period for enforcement of such 
decision was one year from the time it was passed. 
Rakbhav Makbal t?. Rambbwar Bhattachabjbb 
[2 B. Ii. B., A. C., 286 : U W. B., 117 
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2. Act XIV of 1859, 

Decree under Act XIX of 1841. — Summary order . — 
A (letToe passed under Act XIX of 1841 on a oiaim 
to a certain share of property hy rij^lit of succession 
was a summary order, and therefore subject to the 
limitation of one year })rovided hy section 22, Act 
XIV of 1859. Mazedoonissa IIbkdrb r. Fukzun 
Bbboeb • . .4 W. B., Mia., 6 

8. Summary decision under 

Deng. Reg. VII of 1799. — T<^ a process of execution 
to enforce a summary decision of the revenue autho- 
rities under llej^^ulation VII of 1799, Act XIV of 
1859, is held applicable; and no proceediuj? in execu- 
tion having bi*en taken out to enforce such decision 
or to kec}) the same in force within one year next jms 
cediuj;^ the application for such execution, it was 
held barred by limitation. LucillUBR Kant Giiosk 
V, IUmun Dahs Mookbujbb . 17 W. B., 472 

4. Act Xir of 1859, 8. 22.— 

Summary decision. — Semble, — An onler under sec- 
tion 240 of the Civil Procedure Code was a summary 
decision within the meaning’ of section 22 of the Iji- 
iniUtion Act. Mancuabam Kalliandas v. Uati- 
LAL Lalsjiakkab . . 6 Bom., A. C., 39 

6. Act XIV of 1859, 8. 22.— 

Sumn^ary decision. — An order awardin^^ possession 
under s(‘ction 16, Act XIV of 1859, wjis a suiriniary 
award U) which the j)rovi8ions of section 22 were 
applicable, A summary decision is not a final one 
on the matt<*r at issue btdween the j»arties. iN TUB 
IIATTBU OF Nunoo KltiUEN AIOOKEll.lKE 

[11 W. B., 188 

0 . Art Xir of 1859, 8. 22.— 

Order for costs in execution of decree.— An ord 4 *r 
for costs made as a contesU’d matt<*r in execution of 
a tb'cre*’, was not a “ sumuniry d<'cision or awani 
within section 22, Act XIV of 1859, but an “order*’ 
under section 20. Puresh Narain Roy v. Dal- 
rymple, 9 W, R., 45S, followed. MoHAN Lall 
SUKUL V. Ulputfitnisa 

[6 B. L. B., 104, note : 11 W. B., 88 

7. Act XIV of 1S59, 8. 22. 

—Order dismissing application for execution . — 
An order of a Court dismissing an ajjplication for 
execution of a decree, on the ground that it was barred 
by the Law' of LimiUition, was not a “summary deci- 
sion ” within the meaning of section 22. It was an 
order within the meaning of section 20 of that Act. 
DhIBAJ MAHTAB CUANU PAHABOOR V. llACIIAUAM 

Hazra . 6 B. li. B., 162: 13 W. B., F.K,74 

8. Act XIV of 1859, 8. 22.— 

Summary order. — A jmlgment-crcditor having in 
execution taken possession of lands in excess of his 
decree, ohjeetion was raised and a c^ise instituUjd in 
which adjudication was made in favour of the judg- 
ment- dabtor, the order for restoration of the excess 
land Ixing confirmed in ap^*al. Held that this order 
w’os not a summary one within the meaning of sc.'C- 
tion 22, and that an application for its execution was 
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governed by tlie three years’ limitation, RooP MlTK* 
OI7L 8inou «. Cuooramun Singh . 16 W. B«, 182 

9. Act XIV of 1868, s. 22.— 

Decree under Registration Act, 1866, s. 63. — Quare, 
— Wbether a decree passed under section 63 of the 
Registration Act w'as or was not a summary decree 
w'ithin the meaning of Act XIV of 1850, section 22. 
IlUBNATH CHATTBRJEB V. FUTTIOK ChUNDBB Su- 
MADAR . 18 W. B., 612 

10. Act IX of 1871, art. 16$.— 

Application for execution of decree. — Registration 
Act, 1866, s. 53. — An apjdication for the execution of 
a decree made under section 63 of Act XX of 18(50 
fell within article 106, and not within article 167 , 
schedule II of Act IX of 1871. Jai Shankar v. Tetley, 
I. L. R., 1 AIL, 686, dissented from. A proceeding 
under section 63 of Act XX of 1800, though in the 
nature of a suit, was not e regular suit, aiul a decree 
made in such n proceeding was a dt^cision of a Civil 
Court other than a doertH; passed in a regular suit. 
On the 13th .Inly 1872 the appellant obtained a 
decree, under section 63, Act XX of 1800, on a l>ond 
specially registered under section 62 of that Act, 
Ho applied for the execution of it, — first on the 
2nd September 1872, and again on the 18th August 
1875. The Court made an order on the 15th No- 
vember 1875 dismissing the proceedings on his second 
application for execution. The decree not lasing 
fully satisfied, ho again applied for its execution on the 
11th SepU'uilH'r 1878. Held that the application' of 
the 11th September 1878 was barred both under sec- 
thin 22 of Act XIV of 18(59 and article 106 of 
Hcliednle 1 1 of A(;t IX of 1871, no procijcding hav- 
ing been taktui to enfor<!e the summary deenie within 
one year next ))re(‘e<ling the said application. Hui- 
KHAMoiiAT V. Fbrnanuez . 1. li. B., 6 Bom., 676 

See contra, Jai SuankAB c. Tkiley. 

[I. li. B., 1 AIL, 686 

11 . Act XIV of 1859, 8. 22.— 

Registration Act {XX of 1866), s. 63. — ** Decree** 
made upon a registered obligation. — Summary deci- 
sion. — A summary decision means a dei I.^ion arrived 

1 at by a summary proceeding, and a “dc< '-ee ” made 
under section 53 of Act XX of 1870 was a summai^ 
decision. Section 20 of Act XIV of 1859 w'as intend- 
ed to apply Ut dec'isions, whether called judgments, 
decrees, urcirders, made in a n^gular suit; and section 
22 of the soino. Act was inUmded to ajijily to all other 
(letisious. A decree made in 1807 under section 63 
of Act XX of 1800 lield to Ixs subject, as regards 
its execution, to the law of limitation provided in Act 
XIV of 1859, s. 22. MlNA KONWARI V, JVGGAT 

[L L. B„ 10 Oalc„ 196: 13 C. L. B„ 386 
I-. B„ 10 I. A„ 119 

12. Application to pass judg* 

ment in terms of an award. — Civil Procedure Code 
1859, s. 327 ; 1877, s. 626 . — At the request of the 
applieantH, the lower Court filed an award on the 
201ii ih- 'ember 1800, but no judgment was passed in 
terui.s of it. Several applications for execution of 
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the award wore subsequently made and granted. The 
last application was made in 1880, and was rejected 
on the ground that there was no decree to execute. 
The order was confirmed by the High Court on ap- 
peal. The applicants then applied to the lower 
Court to |)ass judgment in terms of the award. The 
Court rejected the application as barred under the 
Limitation Act, XV of 1877, schedule II, article 178. 
The applicants appealed. Held, by Sabqbnt, C, J,, 
and Kbhball, J., that, looking to the provisions of 
the Codes of Civil Procedure of 1859 and 1877 with 
respect to the filing of awards in Court and the pro- 
ceedings thertK)n, it apjieared to be the duty of the 
Court, under both Codes, to proceed to pass judgment 
according to the award as soon as it was ordered to 
be filed, without waiting for any application that tliat 
should be done, though su<!h application was, as a 
matter of practice, usual ; and that being so, such’ an 
application was one which, under the authority of Ky- 
lata Ooundan v. Ramasami Ayyan, I. L. R., 4 Mad., 
172 ; and rUhal Janardan v. l^ithojirav Rutlajirav, 
I. L. R,, 6 Rom., 586, was not within the contempla- 
tion of the Limitation Act. Held, further, that the 
same eflPect should be giv m to the language of sec- 
tion 327 of Act VIIl of 1859 and section 52G of Act 
X of 1877. The expression “ may be enforced ** in the 
concluding part of section 327 ought to bt; read us 
“ sliall be enforced ” as far as it applies to the Court, 
although the enforcement by execution of the decree 
must always, of course, be {lermissive, as regards the 
plaintiff. IuSWABUAB dAOJIVANDAS V. DOSIUAI 

[I. L. R., 7 Bom., 316 

13. - ■■ ■' — Application for certificate 

to collect debts of deceased person. — Article 178 of 
schedule 11 of the Limitation Act, 1877, does not 
affect an ap])lication under Act XXVIl of 1860 
for a certificate to collect debts due to the estate of 
a deceased person. Jabaki v. Kbsayalu 

[L li. B., 8 Mad., 807 

14. Application for certificate 

of sale. — Civil Procedure Code, 1859, s. 259. — The 
provisions of the Limitation Act relating to applica- 
tions do not exUmd to an application by a purchaser 
of land at a Court sale under a decree to obtain a cer- 
tificate. Kxlaba Goubdab V. Ramasahi Aytak 

[I. Ii. R., 4 Mad.v 172 

15. . Certificate of tale, appli- 

sallow /or. —Article 178, schedule II of the Limitation 
Act XV of 1877, is not applicable to applications for 
certificates of sale. The provisions of the Limitation 
Act (No. XV of 1877) do not apply to applications to 
a Coui*t to do what it no has discretion to refuse, nor 
to applications for the exercise of functions of a minis- 
terial character. Vithal Janabdan v. Vithojibat 
P uTLAjiBAY . . . I. Ii. R., 6 Born., 686 

DbYIDAB JAGJIYAK V, PoBJADA BbOAM 

[1. Ii. R., 8 Bom., 377 

1®* ■ ' Certificate of tale. Appli- 

cation /or.— Where an application for a certificate 
of salo was made five years and a half after the con- 
firmation of the sale, — Held that it was barred by 
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article 178 of schedule II of Act XV of 1877. Tuia- 
BAM 9. Satyaji Khandaji . I. Ii. R., 5 Bom., 208 

17. Application for a certi- 

ficate of tale, — Accrual of caute of action. — The 
applicant purchased certain land at a Court sale on 
the 17th February 1876. The sale was confirmed 
on the 20th March of the same year. Tlic purchaser 
did not apply for a certificate of sale until the 10th 
March 1880. Held that the application was barred 
by the Limitation Act, XV of 1877, scdietlule 11, arti- 
cle 178. Held, also, that the purchaser’s right to a 
certificate of sale a(;crued to him under sections 25C, 
257, and 259 of the Civil Procedure Code, Act VllI 
of 1859, on the 20th March 1876, when the sale was 
confirmed. In bb Khaja Patthanji 

[I. Ii. R., 5 Bom., 202 

18. — Intolvent judgment-debtor, 

— Application by creditor to prove claim. — In July 
1878 a person was declared an insolvent under the 
provisions of Chapter XX of the Civil Procedure 
Code. Only one creditor then proved his debt., and no 
schedule was framed. This cnnlitor having applied 
for the sale of pro]>crty belonging to the insolvent, 
another creditor, in May 1883, applied to prove his 
debt and to liave his name inscii^ in the schedule 
which the Court then ordered to be framed. Held 
that the application was govenied by article 1 78 of 
the Limitation Act, 1877 ; and that the right to 
apply having accrued at the date of the declaration 
of insolvency, the application was beyond time. 
Pabbuadi Lal V. CuuNNi Lal 

[I Ii. R., 6 AIL, 142 

19. — Application to amend 

decree. — Act X of 1877 {Civil Procedure Code), t, 
206. — An application to amend a decr(‘e, which is 
found to be at variance with the judgimmt, in accord- 
ance with the pnivisions of section 206 of the Civil 
Pr<x;cdure Code, is an application of the kind men- 
tioned in article 178 of schedule II of Act XV of 
1877, and as such subjiK't to the limitation of three 
years. In thk mattrb of the petition of Gaya 
l^AsaD V. SiKBi Pbabad . I Ii. R., 4 AU., 23 

20. ' and art. 179. — Applica- 
tion for recovery of whole amount of decree under 
agreement, — Civil Procedure Code, t. 257 A — On the 
27th August 1878 the holder of a decree for money 
and the judgment-debtor agreed that the amount of 
the decriM} should be payable by instalments, and 
that, if default were made in payment of any one in- 
stalment, the whole decree should be executed. The 
Court executing the decree sanctioned this agreement. 
On the 28th November 1881, default having been 
maile, the decree-holder applied for recovery of the 
w hole amount of the decree. Held that the applica- 
tion was not one to w-hich article 179, schedule 11 of 
the Limitation Act, 1877, w-as applicable, but article 
178, and the period of limitation ^gan to run ^m the 
date of default. The principal recognised in Rag- 
hubant Oir v. Sheotaran Oir, I. L. R., 5 AH., 243 ; 
and Kalyanbhai Dipohand v. Ohanathumlal Jadu- 
naihji, I. L. R., 5 Rom., 29, applied. Shah Kabav 
o. PiABi .... 1. Ii. R., 6 AIL, 696 
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SI. Decree prohibiting 

ewecution till the expiration of a certain period, 
— A decree, which was passed on the 8th December 

1881, in a suit on a simple mortgagc*bond contained 
the followings provision : “ If the judgsment-debt is 
not paid within four months, the decree-holder shall 
have the jxiwei to recover it by a sale of the mort- 
gaged property."* On the 17th Febniary 1885 the 
decree-holder applie<l for executi<»n of the decree. 
Held that, inasmuch as the decree provided expressly 
that the decree-holder might not apply for its execu- 
tion till after tlie expiry of four months from its date, 
the limittition of ardcle 178, schedule II of the Li- 
mitation Act, and notof article 170, should 1 m* applied 
to the case ; and the ajiplication for execution having 
been made within three years from the 8th April 

1882, when the right to ask for execution accrued, 

was not luirred by limitation. Thakau Das v . 
Sradi Lal . . . L li. R., 8 All., 56 

22. Application for execution 

of decree. — An ap])li(‘ation for execution of a decree, 
made on the 29th May 1874, having been rejected, an 
appeal was preferred to the High Court, which 
reversed the order of the lower Court. The property 
of the judgment-debtor had been attached previously 
to the application for execution, and part of it was 
afterwards sold on the 6th 8eptemlM2r 1876. A sub- 
sequent application to have a further portion of the 
attached property sold was rejected on the 17th Sep- 
tember 1875, on the ground that not only part of the 
property but the whole of it might have lKH.*n sold on 
the 6th Sei)tembcr. There lH*ing nothing to show 
that the attachment hj«l ever been withdrawn, on 
the Slst December 1877 tin; judgment- creditor ap- 
plied that the ])rojM:‘rty of his debt()r might Ix^ sold in 
exci’ution of the decree. Held that notliing ha<I lM‘en 
done by the judgment-creditor since his ajtplication 
for execution, of tin; 29th May 1874, “ to c*nforce the 
decree or kept it in force” (as defined by the Full 
Hench decision in Chunder Coomar Hoy v, Bhoqob- 
utty Proeunno Roy, 1 C. L. R., 2H : <V. C. I. L. R , 

H Calc., 235) ; that the right to ap])ly to have the 
property sold accrued ujxm the attachment, and 
a<*cordingly that the present application, inuHmucli as 
it had been made more than three years from tin; 
date of the attachment, w'as barr<*(l by limitation 
under article 178, schedule II of ActjXV of 1877. 
JooBKAj Singh v. Buhookia Alumbaser Kork 

[7 C. li. B., 424 

23. Application for execution. 

•“^Intermediate auit, — F^eeh application. — Revival 
of application. — On the 27th March 1878 the holder 
of a decree applied for execution. On the 27th May I 
1878 the Court made an order directing that the ap- 
plication should be struck off, as the record of the 
former execution proceedings was in the Appellate 
Court, and that the decree-holder should make a fresh 
application when such record was returned. On the 
28th May 1881 the decree-holder renewed the appli- 
cation in accordance with such order. Held, on the 
question whether this application was barred by li- 
mitation, that it was not an application w'tbin the 
meaning of article 179, schedule 11 of Act XV of 1877, 
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but one to which article 178 would apply; that li- 
mitation began to run when tho record w'os returned;, 
and that, therefore (throe vears not having elapsed 
I from that time), the application in question was 
within time. Kalganhhai Dipohand v. Qhancteham* 
.lal Jadunathji, I. L. R., 5 Rom., 29 ; and Parcu 
Ram V. Gardner, I. L, R., t All,, 355, referred to. 
IlAGHUBANS GiR V, ShBOSARAN GiB 

fl. L. B., 6 Aa, 248 

24. ------------------------ Application for revival of 

execution stayed by injunction. — A docriH; was made 
against B., K., and Z. On tho 13th May 1879 ap- 
plication was made for execution of the decree against 
B, and K, In August 1879 Z,, who had preferred 
an ap})eul in the suit, applied on that ground for the 
stay of execution, and on the 22nd August 1879 tho 
Court on the same ground ordered execution to be 
stayed. On tho Kith Dect*ml)er 1879 Z.*8 appeal was 
dismissed. On the 24th June 1882 an application 
for execution of the decree against B. and AT. was 
made. Held that such application might be regarded 
as one for revival of the proceedings in execution 
which had iMsen stayed by injunction, to which article 
.178, schedule II of the Limitation Act, 1877, was 
applicable, and such application was therof«)ru within 
time. Tho principle of decision in Raghubam Oir v. 
Sheotaran Gir, 1, L. R., 5 All., 243 ; and Kalyan- 
bhai Dipchand v. Ohanaehamlal Jadunathji, I. L, 
R., 5 Bom., 29, followed. Buti B bo a it v. Niiial 
C iiANi) . . I. L. B., 5 AIL, 459 

26 . — ... Application for execution 

of decree by revival of proceedings after removal of 
injunction. — On the 28th May 1878, aj)plicatir)n was 
made for execution of a decree!, in pursuance of which 
certain property was attiiched and pniolaimed for 
sale. On thi! day fixed for the sale the Cotirt issued 
an injunction to stay the same until a suit, which 
certain jHirHons who claimed tlie j»rojM?rty hint insti- 
tuted, had b4!en decidoil. .On the 14tli Se})temlM!r 
1882, the suit liaving been finally decided on the 24th 
January 1881, tb(* decree-holder ap))iied for execu- 
tion. Held that the upplif'ation might projusrly lie 
considered to Imj for revival of the former proceedings 
after removal of the injunction, to which article 178 
of the Limitation Act, 1877, rather than article 179, 
was applicable, and was within time from the dab* of 
accrual of the right to apply on the final decision of 
the suit. Basant Lal v. Batitl Bihi 

[I. L. B., 6 All., 28 

20. . " , — Application under a. 411, 

Civil Procedure Code, lf¥77. — Court fees payable to 
Government under decree. — Government is not en- 
titled to any exemption from the provisions of the 
Limitation Act, 1877, relating to applications. Held, 
therefore, that an application by Government under 
section 411 of the Code of Civil Procedure to recover 
the amount of Court fees from a party ordered by 
the decree to pay the same was subject to the pro^ 
visions of article 178 of the Limitation Act, 1877. 
APPATA V. COLLSCTOB OP VlZAGAPATAV 

[l.L.B.,4Mad,156 
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27. Application for poasa- 

axon after aale in execution (f decree. — Period from 
iohich limitation runa. — The right to apply for pos- 
session after a sale in execution of a decree accrues 
On the date the certificate of sale is issued, not on 
that on which the sale was confirmed ; the period 
of limitation, therefore, counts from the former date. 
Basapa c . Mabta. . . I. Ii. B., 3 Bom., 438 

28. Application for poasea- 

aion by purchaaer at a Court aale. — Civil Procedure 
Code, Act XIV of 1882, a. 318. — An application by 
a purchaser at a Court sale to. be put into possession 
is barred under article 178, schedule 11 of the Li- 
mitation, Act XV of 1877, if made more than three 
years after the grant of the certificate of sale. Vi- 
thal Janardan v. Vithoyirav Patlagirav, /. L. R„ 6 
Bom., 386, distinguished. Hanmantbay Pamd0- 
BAira JoaLBKAB V. SUBAJI OlBMAJI 

[I. li. B., 8 Bom., 257 

29 . Application for probate. 

— The Limibition Act is not applicable to an applica- 
tion for probate ; such > n application, therefore, is 
not barred by article 178 of schedule 1 1 of that Act. 
Iw THK HATTBB OP THB PKTITION OF ISHAN ChUN- 

DBB Hoy . 1. li. B., 6 Calo., 707 : 8 C. Ij. B., 62 

30. ' Application for probate 

or lettera or certificate of adminiafration. — Article 
178 of schedule 11 of Act XV of 1877 has reference 
only to api)li<«itions under the Civil ProctH-lure Code 
(Act X of 1877), and does not apply to applications 
for probate or letters or certificates of administra- 
tion. Bax Manb&bai v. Manbkji Kayasji 

[I. Ii. B.. 7 Bom., 213 

8L Application for refund of 

exoeaa payment. — Accrual of right to apply, — The 
judgment-debt4)rs against whom a decree had been 
oxecutetl applied for a refund of money which they 
alleged had iKHjn recovered in execution by the decree- 
holders in oxcoas of what was actually duo under the 
decree. Upon this application an account was taken 
by order of the Court. Sold that the limitation ap- 
plicable to the case was that provided by article 178, 
schedule II of the Limitation Act, and that the right 
to apply for the refund of the excess amount paid in 
execution accrued at the time when the account was 
taken and stated on the application of the judgment- 
debtors iu the course of the proceedings in cxecu- 
Uon. Mxtla Raj v, Dbbi Diual 

[I. Ia, B., 7 AIL, 371 

32 . - Application to revive a 

eaae and reatore it to the board. — After a decree 
bad been made in a suit, the case was, in 1875, 
.struck out of the board for want of prosecution. No 
steps were taken to have it restored. In 1879 both 
the plaintiff and defendant died. In the same year 
the heirs of the plaintiff Instituted a suit against the 
administrator of the dofondaut for the purpose of 
having the decree in the original suit carried out. 
This suit was dismissed by the Court of first instuice 
tmder section 18 of the Code of Civil Procedure, but 
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the Appellate Court, holding that the original suit 
was subsisting and might be reconstituted, directed 
that the plaintiffs should be allowed to amend their 
plaint by putting it into the form of a petition under 
section 372 of the Code. On a petition by the 
plaintiffs praying that the original suit might bo 
revived and restored to the lK)ard, — Held that the 
application was not banned under article 178 of 
schedule II to the Limitation Act of 1877. Even if 
article 178 was applicable, the application would not 
be barred, limitation running from the time when 
the suit was allowed to Ixi reconstituted. The Legis- 
lature did not intend to include in the Limitation 
Act every application to a Court with reference to 
its ow'ii list of causes, such as applications to transfer 
a case from one Ijoard to another, to transfer a case 
to the bottom of the lx)ard, change of attorneys, and 
80 forth. Govino Ckundeb Guswami v. UuNaFN- 
MONET . 1. li. B., 6 Calc., 60 : 6 C. Ij. B., 346 

33 , and arts. 171 and 171A. 

— Application to revive auit. — Right to apply . — 
Pending auit. — The right to apply in a pending suit, 
— i.e., a suit in which no final order has been made, 
— is a right which accrues from day to day, and 
therefore the [Ksriods of limitation provided in articles 
171, 171A, and 178 do not apply in an application to 
revive such a suit. Kbjdaunatu Dutt v. Uara 
Chand Dutt . . I. Ii. B., 8 Calc., 420 

84. Revival, Application for, — 

Civil Procedure Code, 1877, a. 371 . — An application 
by the legal representative of the plaintiff to revive 
a suit which has abated on the death of the plaintiff 
may be granted if made within three years from the 
time when the right to api)ly accrued, if the appli- 
cant can show that he was jircventetl from sufficient 
cause from continuing the suit. Bhovbub Dosb 
JOUUBBY V. DoMAN ThAKOOE 

[I. Ii. B.. 6 Calc., 139 : 4 C. L. B., 374 

36. and art. 179. — Injunction 

restraining execution . — Revival of proceedings by re- 
presentative of decree-holder, — ISubstitution of name 
of representative on the record. — J. obtained a de- 
cree against the firm of M. R. in 18G3, and on the 
16tU September 18G9 applied for execution by at- 
tachment and sale of certain immoveable property. 
The property was attached, but the sale w’as delayeil 
by various causes until the 5tb Ptibruary 187G, when 
it was onlered to take f)lace on the 18th March 
1877. Meanwhile P, brought a suit against J,, and 
on 14th March 1876 ho obtained an injunction re- 
straining J. from proceed! ng,7>sndeif^<f lite, to the sale 
of the attached property. J. appealed against the 
order granting the injunction, wWch, however, was 
confirmed on the 2Gth June 1878. Meanwhile, on 
the 22iid January 1877, J. had died, and thereupon 
the proceedings in the matter of the injunction as 
well as in P.'s suit were carried on by G. as his re- 
presentative. On the 19th January 1880, P*s suit 
was dismissed, and with it the injunction of the 14tli 
March 187G fell to the ground. On the 5th Febru- 
ary 1880 G, applied to have his name substituted 
for that of J. in the application for execution of the 
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IGth September 1869, and to proceed with the case ; 
and on the 19th February 1880 this application was 
granted, and an order made tlmt execution should bo 
proc43eded with on J.*s application of September 
1869. K., as representing the hrm of M. K., appeal- 

ed. Seld thal G. was entitled to execution. Where 
an application for execution has been made and 
granted, but the right to execute has been subse- 
quently Busptnided by an injunction or other obstacle, 
the decree -holder may apply for a revival of the 
procetHlings within throe years from the date on 
which the right to apply accrues, — oir., the date on 
which the injunction or other obstacle is removed 
(article 178 of schedule 11 of Act XV of 1877). 
Where a decree-hohler, whose right of execution has 
been thus temporarily suspendetl, dies, his representa- 
tive bos the same rights as he had himself to apply 
for and obtain a revival of the proce<‘ding8. It was 
contemhd in the alwve case that G. luwl no right to 
apply for a revival of protxicdings, unh'ss his name 
was substituted on the record as j.*s representative; 
that as his right to apply for such substitution ac- 
crue<l immediatidy \\\wn J.*s death, which had hap- 
pened more than three years previously, so much of 
his applic>ation of 3rd February 18B0 as relaUnl to 
the substitution of names was barred by article 178 
of schedule 11 of A(!t XV of 1877; and that, conse- 
quently, the other portion of his application which 
related to execution was necessarily imulmissible, in- 
asmuch 08 it depended upon the substitution of G.*s 
name, which it w'os too late to effect. Meld that, 
umler the circumstau(!es of the case, 0,*s right to 
apply for the entry of his name in the place of that 
of J, could not be regarded as having accrued im- 
mediately uiK)U J.*e death. At that time, J,*Jt ap- 
pli«*ation for execution, being suspended by the in- 
junction, was to all intents and purjioses non-existent. 

It could not be revived until the injunction was 
removed. During the c/^ntinuance of the injunction, 
an application by Q, for the entry of his name could 
not have been entertained by the Court, iniunnucli as 
J.*» application for execution was in abeyance and 
would never be revived at all in the event of JP. suc- 
ceeding in his suit; and even if M. failed, it might 
also ha{>i>eu that J.*t application would not be re- 
vived in favour of G., for, even if he were J.*# re- 
presentative at the date of his application, he might 
be dead before the decision of suit. Kalxah- 
BHAl Diposavd V , Ghaitashamlal 

[1. JU B,, 6 Bom., 29 | 

30, '■ ' ' Meath of sole defendant, 

— Legal representaiine, — Civil Procedure Code) 
{Act X of 1877), 99. 368, 573.~ln a suit for the 
recovery of land against a sole defendant, the latter 
died before the liearing. Sixty-three days after the 
death of the defendant, the plaintiff applied to the 
Court to enter on the rec-ord the legal representative 
of the deceased defendant. On the 22nd of Novem- 
ber 188U, the Court rejected the application under 
the provisions of Act XV of 1877, schedule 11, article 
1715, and ordered the suit to abate. On the same 
day the plaintiff applied to the Court to set aside the 
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onler directing the suit to abate, but this application 
w'os also rejected on the 20th of iSeptomber 1881. 
Oil appeal to the High Court,— Meld that the appli- 
cation whicli was rejected ou the 22ud of November 
1880 was an application under section 372, and not 
under section 368, of tfie Code of Civil Procedure; 
and that the applicant was entitled to make the 
application within three years, as allowed by Act XV 
of 1877, Hchedule II, article 178. Gocool Chundet 
Gosaamee v. Admintetralor General of Bengal, I, 
L. R., Ci Calc., 726, referml to. Hbnodk Mohim 
C iiowniiuAiN r. SiiauatCiiundbk Dey Cuowphrv 
[I. L. R.. 8 Calo., 837 : 10 C. L. R., 440 
12 C. L. R.> 421 

87, - ' — ' Application for fresh 

summons. — Filing of plaint. — A ])laint was tiled on 
12th March 1875, and tin; Hiimmons to tin* defendant 
to appiiar and answer issued on 13tb March 1876. 
With the j‘xeiq)tioii of an application for substitutiHi 
service made on 20th March 1875, and which was re- 
fused, no further BU‘ps wen) taken in the matter until 
21 st March 1878, when the plaintiff a]>plied for a 
fresh summons to issue, the time for the return of 
the first summons having long since expired. Meld 
that the mere filing of a plaint, or the naked fact that 
a plaint is on the Hie, will not of itself prevent the 
operation of the law of limitation, and that as no 
steps had been taken to renew the summons for three 
years, and as no suHicient case to excuse the delay bad 
been iinule out, the application was out of time, and 
should Ih) refused. Kamkjbsen Dohh v. Luojcby- 
NABAixr . . . • I. L. B,, 3 Calo,, 312 

38. Application for summons 

after period of limitation had expired. — Rules of 
High Court {4th December 1H73), 1, 2, 6 . — In a suit 
upon a promissory note, dated the 4th .June 1873, 
payable three months after date, the ])laint was tiled 
on the 22iul November 187*7, but no Hummons to 
apiKuir was issued until the 18th Sejitomher 1878, 
when a Judge's order for the issue of a summons 
was obtained ex parte. Meld that the suit was not 
barred by limitation. OuiiKNDKtt CooMAR DUTT e. 

JnaaADUMBA Uabkb . 1. L. B„ 6 Calo., 126 

89, Per curiam KbrnAN, </. 

dissenting). — An a|)j)lieation by an apfM;llant to make 
I the representative of a deeeasod roMfMmdent party to 
I the a]>]>eal does not fall under article 1 7 1 B, but under 
article 178 of schedule II of the Linutation Act, 
1871. Lakshmi V. Sri Dbvi 

[I. L. B., 9 Mild., 1 

art. 179 (1871, art. 107 ; 1859, «. 

20 ). 

Col. 

1, Law applicable TO AppticATiOK fob 

Kxecctio.n .... 3467 

2. PBRIOU FEOlf WHICH LmiTATfOX 

3472 

{a) CoNTTXUonfl Procep.dinos , 3472 
{b) WuKfiK TIIBRR ilite RKJiN AX 

Ai'pjsal .... 3479 
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Ses B. 1 . I. L. R., 10 Calo., 748 

See s. 2 . L L. B., 6 Calo., 887 

See Limitation Act, 1877, s. 19. 

[1. L. B., 6 AIL, 201 
1. L. B., 8 Calo., 716 
I. L. B., 9 Calo., 730 
13 C. li. B., 81 
See Pauper Suit— Suits. 

[2 B.L. B., Ap.,22 

iSss Special Appeal— Grounds of appeal 
—Questions of Fact. 

[13 B. L. R., Ap.. 1 
6 B. li. R., Ap., 68 


1. LAW APPLICABLE TO APPLICATION FOR 
EXECUTION. 

Application for execution 

of decree on epecially 'regietered bond under Regie- 
tration Act, 1866, es. 62, 53.Seld that article 167, 
and not article 166, sch^ule II of Act IX of 1871, 
applied to an application for the execution of a decree 
made under the provisions of section 53 of Act XX 
ol 1866 upon a bond specially registered under the 
provisions of section 52 of that Act. Jai Shankar 
0. Tetley . L L. B., 1. AIL, 586 

Butts# Buikambat «. Fernandez 

[L L. R., 5 Bom., 678 

% ' — ■ ' * Order for coete by High 

Oonri on appeals — An order, for costs made by the 


LIMITATION ACT, 1877, art 179-^^ 

nued. 

1. LAW APPLICABLE TO APPLICATION FOR 
EXECUTION — continued. 

High Court on app«U came within the scope of arti- 
cle 167 of the Limitation Act of 1871, schedule II. 
Hurbunb Lall V, Sheo Narain Singh 

[21 W. B., 381 

8. Application for execution 

of decree for coete when rejecting petition to appeal 
to Privy CoeactL— The period of limitation within 
which application must bo made for execution of an 
order for costs passed by the High Court, when re- 
jecting a petition for leave to appeal to the Privy 
Council is that specified in schedule II, article 167 of 
Act IX of 1871. Hurro Pebshad Roy Chowdhby 
V. Bhupendbo Nabain Dutt 

[L L. B., 6 Calo., 201 : 7 C. L. B., 79 

4. Application to ascertain 

how much judgment-creditor hoe been paid. — An 
application asking the Court to ascertain and deter- 
mine how much a judgment-creditor has been over- 
paid is not barred by the lapse of the time allowed 
for execution of a decree if the applicant has not been 
guilty of laches, and if he has come with due dili- 
gence. Muthoora Pebshad Singh v. Shumboo 
Gsbb 22 W. B., 211 

5. — - - Decree in force at passing 

of Act XIV of 1859 » — Where a decree was in force 
at the |)a8sing of Act XIV of 1859 it would be barred 
after three years ; but if steps had been taken, and 
an application made within that period, a second ap- 
plication would fall within the rule laid down in 
section 20 of that Act.* Gregory v. Joychundeb 
Banerjeb . 1 IxicL Jur., N. 8., 80 

6. Decree in force at passing 

of Act XIV of 1859.— In 1845 K. and M. obtained 
a joint decree for possession and mesne profits against 
N. In 1846 possession was taken, and the case was 
struck off in 1847. In 1850 K. alone applied for 
execution and was refused, he not being the sole 
decree-holder. K. disappeared in June 1851, and 
was never afterwards heard of. In February 1852 
S, S., wife of K., and R., uncle of K., applied to exe- 
cute the decree, alleging that it had been transferred 
in gift to them by JT. ; but their application was 
rejected because M. had not joined; and, secondly, 
because no order could be passed in the absence of 
K. On 28th December 1861 S. S. again applied 
for execution of the whole decree, claiming her 
husband’s share as his heir, and M*s under a deed 
of gift, and her application was rejected on the 
ground that, as twelve years from the disappearance 
of her husband had not expired, and she had not 
performed the ceremony of kooshaputra, she could 
not claim as his representative. An appeal from this 
order was rejected on 6th December 1^2. In 1863 
3. S. applied for a certificate, under Act XXVII of 
1860, to collect the debts due to her husband, which was 
granted in July 1864. The present application was 
made by 3. 3. and M. on the 28rd August 1864^ 
3. 3. having performed kooshaputra on 18th June 
1863. The Court found that the various attempts 
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LIMITATION AOT» 1877, art 179-eoniu 

nued, 

1. LAW APPLICABLE TO APPLICATION FOR 
EXECUTION— 

to execute were made bond fide, Reid, first, that 
the decree was in force at the time of the passing of 
Act XIV of 1859 ; secondly, that the present applica* 
tion, having been made within thi-ee years of the 
proceedings in 1861, was in time, under section 20 of 
that Act. PoGOBB «. Boistub Lall 

[2 Ind. Jur„ N. S. 1: 6 W. Mia., 104 

7. Application for execution 

of decree, — Application for execution of a decree 
passeil on 13th May 1869, and for which the period 
of limitation was three years, w^as made on 13th May 
1872. Heldf the execution was barred by article 1C7, 
schedule II of Act IX of 1871, notwithstanding the 
suit had been instituted before 13th April 1873. 
Nundo Coomab Mookebjkb V. Ibsub Chundeb 
Bhcttaohabji . . . 12 B. L. B., Ap., 8 

8 . -- Period from which limita- 
tion rune, — Paymente eince that Limitation 

Act, No. IX of 1871, governs applications to execute 
decrees made before the Act, and, in computing the 
period of limitation, the Act directs the date of the 
prior application to bo taken, and that date cannot 
be altered because intermediate payments may have 
been made on account of maintenance. Nabanappa 
Aiyak V, Naka Ammal aliae Pabyatht Ammal 

[8 Mad., 97 

See Kbishna Chettt v. Rami Chktty 

[8 Mad., 99 

Mahalakshiii Ammab V, Lakshmi Ammal 

[8 Mad., 106 

COLLEOTOB OP SOUTH ABCOT V, ThATACHARBY 

[8 Mad., 40 

9. Application for execution 

of decree. — General Claueee Coneolidaiion AcU 

8, 6*.— An application for execution of a decree being 
made on the 27th September 1871, — Held not to be a 
suit within the meaning of section 1 clause (a) of Act 
IX of 1871, aiul, therefore, barred under schedule II, 
article 107 of tliat Act, as having been made more than 
three years afbjr the <late of the last preceding ap- 
plication. The applic4ition of the 27th Scptcml)er 1871 
could not be regarded as a mere continuation of a jiro- 
ceeditig pending— n/z., of a former appli<*ation of 
the 7th January 1808 — within the moaning of Act 1 
of 1868, section 6, at the time when the new Limita- 
tion Act came into operation, though the order on the 
latter application, having been nuulc on the 31 st March 
1870, would possibly have been a suflUcient proceeding 
within the 20th section of Act XIV of 1859 to con- 
stitute a fresh terminus whence time might run 
under that Act. Goyind Lakshumar v, Narayam 
Mabeshtab 11 Bom^ 111 

Balebishva V, Garbsh . 11 Bom., 116, note 

IQ^ Jet IX of 1871, 9, 1.— 

JBxecution of decree in suit inetituted before lei 
April 1873, — An application for execution of a de- 
cree is an application in the suit in which that decree 
has been obtained. From this, and from the enact* 
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nued, 

1. LAW APPLICABLE TO APPLICATION FOB 
EXECUTION— 

ment in section 1 of Act IX of 1871, that nothing 
contained in section 2, or in Part 11 of that Act, thaU 
apply to suits instituted before the Ist April 1873, it 
follow's that nothing contained in schedule II of tliat 
Act extended to an application for execution of a de- 
cree in a suit instituted before that date. No such 
application was barreil by section 20 of Act XIV of 
1859, if made within three years from the date of a 
proceeding within the meaning of that section. Al- 
though the execution of a decree may have been actu- 
ally barreil by time at the date of an application made 
for its execution, yet, if an order for such execution 
has been regularly made by a competent Court, having 
jurisdiction to try whether it was barred by time or 
not, such order, although erroneous, must, if unre- 
versed, be treated as valid. Mungul Pbbbhab 
Dichit «. Gbija Kant Lahibi 

[I. L. R., 8 Calo., 61 : U O. L. B., 118 
L. B., 8 1. A., 128 

Reversing, on appeal, Munqul Pebshad Diohit 
V, 8uama Kant Lahibi Cuowhwby 

[L L. R., 4 Calo, 708 

11. Applications for execu- 

tion. — Act IX of 1871,8. 1, — The time proscribed by 
the Limitation A(;t (IX of 1871) within which appli- 
catious for execution may be made, governs all such 
applications made during the time that Act was in 
force. Unnod A Pebsad Roy v, Koobpan Ali 

[I. L. B., 8 Calo., 618 : 1 O. L. B., 408 

12. Application for execu- 

tion. — Law in force at time of application, — The law 
of limitation applicable to proc<H3dings in execution is 
not the law under which the suit was instituted, but 
the law in force at the date of the application for 
execution, in absence of a legislative provision to the 
contrary (such as that contained in section 1 of Act 
IX of 1871). Gubupadapa Babapa v. Vibbhad- 
BAPA Ibsanqapa . . I. L. B., 7 Bom., 469 

18 -- ' — ■ ■ Execution of decree , — Li- 

mitation applicable to execution of a decree paeeed 
previouH to the 1st October 1877.-— Limitation Act, 
XV of 1877, art. 179.--Oeneral Clauses Consoli- 
dation Act (/ of 1868), 8. 6, Effect of. — In execution 
of a decree, dated the 17th January 1877, the judg- 
ment-credib)r a 7 >plied on the 1 3th May 1878 to have 
the property of his judgment-debtor sold on the 16th 
September, 1878. Subsequently, on the 2nd June 
1 881, he made a further application to liave the decree 
executed. Held that the case was governed by the 
provisions of article 167 of Act IX of 1871, and not 
by those of article l79 of Act XV of 1877; and that, 
at the application had not been made within any one 
of tbe periods given in the third column of article 
167, it was barred by limitation. Held, also, follow- 
ing Mungul Perehad Dichit v. Qrija Kant Lahiri, 
I. L. E.,8 Calc., 61, that altliougn there is no cor- 
responding provision in Act XV of 1877 to that con- 
tained in section 1 of Act IX of 1871, all applications 
for execjution of a decree are applications in tbe suit 
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nued, 

1. LAW APPLICABLE TO APPLICATION FOR 
KXECUTlON—con^rnttcrf. 

which resulted in that decree. Bbhaby Lail 
G oBBaDHUN Lall 

[I. L. B., 9 Calo., 446 : 12 C. L. B.. 431 

14. Execution of decree^ Ap- 

plication for. — Step in aid of execution. — Repeal, 
Effect of. — On the 28th Scpteml>er 1877 an a])plica- 
tion was made for execution of a decree. On the 8th 
July 1878 the decree-holder deposited 112 as nilamec 
fees,— -that is to say, costs for bringing certain pro- 
perty to sale in execution of the decree. On the 28th 
March 1881 a further apjilication for execution of the 
decree was made. Held that the dejwsit of 112 as 
nilamco fees on the 8th July 1878 was a stop in aid of 
execution of tins decree, and that the application of the 
28th March 1881, being within three years from the 
date of the deposit, was not barred by limibition. 
Qufpre, — WhctlKU’, inasmuch as Act IX of 1871 is 
repealed by Act XV of 1 877, and the latcir Act con- 
tains no provision similar to that contained in section 
1 of Act IX of 1871, Act XIV of 1859 can be said to 
have been rojwaled in respect of suits instituted be- 
fore the 1st of April 1873. Hadha Prosad Singh 
V, SuNHUB Lall . . 1. Ij. B., 9 Calc., 644 

15. Act IX of 1871, a. 7.— 

Application for execution of decree paaaed before 
Act of 187? came into force. — Application to keep 
aline The plaintiff obtained a d(*cree against 

the defendant in 1872. He first applied for its exe- 
tnition in 1874, and his application was disposed of 
on the ground that the requisite Court ftn; had not 
been paid. His next application was in 1878, and it 
was disjmsed of because no property could 1x5 found 
to satisfy the decree. His third application, made on 
the 10th of Manb 1879, was one asking merely that 
the decrei* might be kept alive. He now applied for 
the fourth time on the 20th of November 1881, and 
sought execution of the decree. Held that the law 
of limitation applicable to proceedings in execution is 
not the law under which the suit was instituted, but 
the law in force at the date of the application for exe- 
cution, in absence of a legislative provision to the 
contrary (such as that containwi in section 1 of Act 
IX of 1871). The law of limitation, therefore, to be 
applied to the application of the 10th March 1879, 
was Act XV of 1877 ; and inasmuch as that applica- 
tion did not ask for any step ^ be taken towards exe- 
cuting the decri*e, it was not in ai'cordance w'ith arti- 
cle 179, schedule 11 of Act XV of 1877, and did not 
save the present application from being barred. 
Mungul Rershad JJichit v. Qrija Kant Lahtri, I. 
L. H.,8 Calc.. 51. explained. OuRUPADArA lUsA- 
PA V. VlUBUADUAPA IrASANGAPA 

[I. li. Bh 7 Bom., 469 

16. Proceeding to enforce judg- 

ment. — Act XV of 1877 operates from the date on 
which it came into force as rcganls all applications 
made under it. Behary Lall v. Ooberdhun Lall, I. 
L. R., 9 C<i/c., 44(?, disseritcil from. An application 
for execution was made on the 2ud of March 1872. 
In the execution proceedings certain properties were 
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1 . LAW APPLICABLE TO APPLICATION FOB 

EX KCUTIO^ — continued. 

attached and a sale proclamation was issued. 
claim to a portion of the properties was then prefer- 
red by third parties, and allowed on the 17th of June 
1872. The decree- lK>lder failed to take necessary 
measures to bring the remainder of the proixirty to 
sale, and the cose was struck off on the 4th of July 
1872. A subsequent application for exccuti<ui was 
made on the 14th of June 1875. Held that the sub- 
sequent application was not barred by the provisions 
of section 20, Act XIV of 1859. Hbchauam Dutta 
©. Abdul Wahbd . . I. L. B., 11 Calc., 66 

2. PERIOD FROM WHICH LIMITATION 

RUNS. 

(a) Continuous Proceedings. 

17. — ■ - Order refusing execution 

operating as stag of process. — A decree-holder applied 
for the sale of certain projX5rty then under atUich- 
ment in the suit. The Court refused to issue process 
for the sjile, on the ground that the projHirty could 
not be sold, as certain claims and suits respecting it 
were still pending. The claims and suits having lx‘en 
determiuiHl, the a]>pli cation was renewed. More than 
three years had elajised l>etw(»en the date of the ordtsr 
on the first ai)plicati()U and the date of the renewed 
application. Held that the second a])))lication was* 
not Iwrrcd, the order on the first applicati«)n operating 
simply as a temporary stay of process for the sale of 
the pro|Kirty, and there l>eing a pending proceeding to 
enforce the decree during the stay. Rag A va Pishabdi 
V. Ayumanjihi Manual Tuupan alias Vllia 
Tuaubbaklb . . . • 4 Mad., 261 

18. ■ Continuing attachment . — 

Process to enforce decree. — An att^hment of pro- 
perty in execution of a decree o][)enites de die in 
diem as process of execution upon a decree. Where, 
therefore, the late 8uddcr Court, by an order, dated 
25th July 1856, directed that the judgment-debtor 
should be allowed to remain in the enjoyment of pro- 
]X)rty then under attachment, that an order for tho 
sale of tho property should be stayed, hut that the 
attachment should continue in force until the fur- 
ther order of the Court ; and ou lOth May 1808 the 
High Court made ou order setting aside the order of 
tho Sudder Court, and stated that the assignee of the 
execution-crwlitor should be left at liberty to apply 
for execution of the decree,— ifeW, on an application 
made reversing the decision of the Court below, that 
the right to cnforct* paynnmt of tho amount due 
under the decree w'as not barred. Brooks v. Pat- 
TAMHAKi Nanjappa Naick . . 4 Mad., 316 

Bnt see Rad in k a Chowdhrain r. Lukhek 
Chundbb OnosE , . 18 W. B., 513 

19. Continued proceeding . — 

Application struck off , — The effect of an order strik- 
ing off execution proc«‘eding8 in consequence of an 
adverse decision against the decree-holder under Act 
Vlll of 1859, section 246, is not to dbpose finally of 
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nued, 

2 , PERIOD FROM WHICH LIMITATION 
RUNS— -con/ifitttfrf. 

(a) Continuous Pkoceedings— 

the application for attachment and sale : and if the 
result of a regular suit prosecuted with due diligence 
is a final decree in his favour, and he makes an applica- 
tion for the execution of this decree, such application, 
whatever its form, is in substance one for the con- 
tinuation of the former j)roct*eding8, and is therefore 
not an apj)licatiou to execute the dectree within the 
meaning of Act IX of 1871, schedule II, article 
167. l^YAEOO TuUOVILDAEINKK V. NaZIE IIOSSKIN 

[28 W. R., 183 

20 . Deoret-holdery llefund 

of money •paid to satisfy decree. — Revival of ori- 
ginal decree . — Application to execute. — A decree 
having been satisfied by the decree- holder obUiiii- 
ing an order for the iMiyment to him of a certain 
sum of money which was deposited in Court in 
his judgment-debtor’s name, the decree-holder, owing 
to subsequent proceedings of the son of the judg- 
ment- debtor, had to refund the money which he 
had receive<l. He then apjdicd again for execution, 
but, many years having clajised since the last procoe4- 
ings, was mot with the objection that his decree was 
harried by limitation. Held that, on a procewling 
such as this, the old decree, which had been satisficnl, 
could not revive. Aunooii Julkel v, Kanciiun 
Dossek 24 W. R., 143 

21 . — Separate decrees. — Conti- 

nued application.— -V^XictQ a plaintiff obtiiined se- 
parate decrees against several iktsous in respect of 
several duties w'hich they were to perform seiwrately, 
and the [tlaintiff chose to proceed in the first instance 
against souie, and not against others, in taking out 
execution, — Held that the proewdings in taking at 
different times were not continuous procecMlings in 
execution, and that limitation would run separately 
from the date of the latest action in each case. 
CUOWDHRT UUKEEHUK ^INGU V. llElliOX NaEAIN 

[26 W. R., 310 

22. Application for execution 

of decree. — Decree barred by lapse of time. — In a 
decree for possession passed on 19th Ih'cember 1874, 
the inquiry into the mesne profits was reserved fur th<i 
execution stage. Possession luiving been taken, exe- 
cution was taken out for costs, but owing to dis- 
putes amon'^ the judgment- creditors the amount 
deposited ia Court was not paid out till 7th February 
1868. After this, on Ist June 1870, application for 
further execution was made by assessment of mosm* 
profits, upon which attachment was effected. Held 
that, as the application of Ist June 1870 was not for 
a continuation of the original suit, but for execution 
of the decree, the judgment-creditor was bound by 
the rules relating to execution; but that, even if 
treated as an application for adjustment of the wa- 
silat, it was rightly rejected by reason of th(« great 
anti ntjedhiss deky. WoDOY Taea Chowdhhani 
Abdooi. Jubbue Chowdeey . 24 W. R., 339 

23. Application for execution 

of decree. — Continued application. — An apjtlicatidu 
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nued. 

2 . PERIOD FROM WHICH LIMITATION 
RUNS— cow/ 

(a) Continuous PEocBEUiNas — continued. 
wdiicb is pending must l>e looked u}>on as a conti- 
nuoiiK proceeding until it is dispoKed of. ShubUT 
Ciu;ni>kh Skn v. Abdool Km ye Mahomkp Mohu- 
TEbUE lllLLAll . . . . 23 W. R., 327 

24. Continued application,— 

Proceeding to enforce decree .- — It w'as the object of 
the Legislature in Act XIV of 18^9, Bcction 14, with 
regard to the limitation for the eommeueement. of a 
suit, to exclude the time during wbieh a [Mirty to the 
suit may have been litigating, bond fide and with 
due diligeiiet', Indore a Judge whom he has supiKtsod 
to have bad jtiriHdictit)n, but who yet may not have 
batl it. Tbt‘ samo ])riiu‘iple ]>revailH in tbes construc- 
tion of 8C(*tion 20 with regard to exeeutious. Ileldf 
accordingly, that a j»roeeetrmg, takt'ii bond fide and 
with due tliligenee, Indore a Judge whom tlio judg- 
ment-creditor believed, bond Jlde^ though erroneously, 
to have jurisdietiou, — in this caise the .judge himself, 
also, having believeil that be bad jurisdiction, ami 
having. acted accordingly, — w^as a ])roeeeding to en- 
force the dccret^ witliin the meaning of section 20, 
lliuA Lal V . lUoEi Das . I. L. R., 2 All., 792 

26. Application for execution 

of decree — On the 26th June 1867 a decree-holder 
applied for execution of his decree. A notice was 
thereupon issued h) the judgment-debtor to show 
cause, on the l.Sth of July 1867, why the decree 
should not be executed against him. I'lio judgment- 
debtor not api)earing to siiow (‘anse on the 18th 
July 1867, the Suhordinate Judge of Surat ordered 
a wan'ant to be issutnl. SubstHjiiently, on the same 
day (13th July 1867), the decree-holder applied to 
the Court to stop all further j»r()cee( lings in the ease, 
on the ground that the jiidginent-debtor had pro- 
mised to satisfy the deens*. The decree, however, 
remaining un8ati8fie<!, the judgment-CTcditor, on the 
12th July 1870, presentijd a second a])plieation for 
execution. Tlie Sul>onliiiato Judge rejected it as 
barred under sccUum 26 of Act XIV of 1859, as it 
i was iK-yoml three years from \ he 26tb Juno 1807, the 
date of the previous ap])licutiou. On apjxuilihe Dis- 
trict Judge confirmed tl»e order. On special appeal 
the High Court rcvcTscd the orders of lw)th the lower 
Courts and held the proceedings to have rommonced 
I on the 26tli June 1867, and continued till the 18th 
I July 1867, on which day the judgment-debtor was to 
I show cause, and up to which day, therefore, the 
j judgment-creditor must Iw considered as going on 
I witli <mc and the same proceeding, as the first Court 
I mdually made an order tor a wasrant to issue on that 
I day. Damoouae Lakumibab V. Gulabdab Lal- 
CUAI 9 Bom., 254 

20. Decree remaining under 

attachment. — 'I’he }>eriod during which a decree 
remains umicr attachment should not l>e deducted 
from the time within which proceedings must bo 
taken for the execution of the decree. Chandi 
I Prosad Nandi v, Itughunath Dhar, 3 B, L. R., Ap,, 
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XiXMITATIOSr ACT, 1877, art 179-tf<m«- 

nued, 

2. PERIOD FROM WHICH LIMITATION 
BUNS — continued, 

(a) CONTINUOUB PeOOBBDINQS— 

52, dissented from. Azmuddin v. Mathubadas 
OOTABU BANDAS GULABDAS . 11 BOIU., 206 

27. " Application for execu- 

tion of decree , — Continuing proceedings, — A decree- 
holder applied for execution on the 10th of October 

1871. On the 24th of February 1872 he made an 
application to the Court executing the decree, that 
the case should be taken off the file for the present, 
but that the attachment which had been issued 
should be kept in force. The application was grant- 
ed, but the formal order, as drawn up, though it 
recited the application, was merely to take the case , 
off the file. On the Gth of February 1875 the decree- 
holder applied for further execution. It was objected 
that execution of the decree was barred by limitation, 
but it was held tliat limitation did not apply, as the 
petition was for the continuance of the suspended 
proceedings and i)ot for fresh execution. Gulami 
SAHU V. CUUTTBE BUOOJ ^ ATUOK 

[8 C. Ii. B., 261 

28. Application for execution of 

decree,^ Reeertal of sale in e^ecution.’-^A. obtained 
a decree against B. on the 21st of June 1871, and 
applied for execution on the 10th of July following. 
On the 2nd of October of the same year jiroperty at- 
tached under such execution was sold, and, the sale- 
proceeds being paid over to A., the execution proceed- 
ings were struck off the tile on the 28tli of July 

1872. On the 14th of May 1873 B. obtained an 
order setting aside the sale and for refund of the 
sale-proceeds. A. thereupon, on the 22nd of December 
187^ again a])plicd to execute his decree. Held that 
such application was in substance one simply to con- 
tinue the proceedings already sot on foot by the tirst 
application for execution, and, therefore, the right to 
execute the decree was not barred by the law of li- 
mitation. ISSVBBBB DaBSBB V. AbDOOL KhALAK 

[1. L. R., 4 Calo., 416 : 8 C. X«. B., 46 

28. Execution of decree , — 

Proceedings to enforce det me, — Meld by a Full Bench 
(Pbabbon, J,, dissenting) that an application to exe- 
cute a decree against a judgment-debtor’s property, 
made more than three years after the last application 
for- execution, was not barred by limitation under 
article 1G7, schedule II, Act IX of 1871, when the 
last application was interrupted by a successful 
objector against whom the decree- holder had to bring 
a regular suit and succeeded in obtaining a deci^; and 
that the renewed application to execute within three 
yew from the date of the decree in the said suit vras 
not a fresh application for execution against the judg- 
sumt-debtor, but a continuance or revival eff the 
previous application interrupted by the objector. 
Per Pbabbon, contra, that undm* article 167, 
schedule lI. Act IX of 1871, execution of decreewas 
barred. Paeab Rah «. Gabdnbb 

[I. L. B., 1 AU., 856 


LIMIT AMON ACT, 1877, art. V!9-conti- 

nued. 

2. PERIOD PROM WHICH LIMITATION 
RUNS — continued, 

(a) CONTINUOITS Pboobbdings — continued, 

80 Application for execution 

of decree . — Uecical, — Dekkan Agriculturists* Re- 
lief Aet, 1879 and 1881, s. 48.— On 20th .Tuly 1871 
the plaintiffs obtained a decree against the defend- 
ants for the sum of R4,083 and for the sale of their 
mortgaged property. On the 16th July 1877 the 
plaintiffs applied for execution. The application 
was granted, the property was attached, and the sale 
was fixed for the 30th November 1878. On the 18th 
November 1878 one of the defendants applied for a 
postponement of the sale until harvest time, when ho 
said he would pay the amount of the decree. The 
sale was accordingly, with the plaintiffs* consent, 
postponed to the Slst May 1879. On the 13th 
June 1879 the plaintiffs informed the Court that 
negotiations were proceeding between themselves and 
the defendants for the settlement of the decree, and 
prayed that their application of the 16th July 1877 
might bo struck off ; adding that, if the negotiations 
failed, they would present a fresh application. The 
negotiations for settlement proved abortive, and the 
case being one to which the Dekkan Agriculturists* 
Relief Act (XVII of 1879) applied, the plaintiffs 
took steps to obtain a conciliator’s certificate. These 
proceedings occupied the period from 3rd July 1880 
to the 19th January 1881. The certificate was 
granted on the 1st December 1881. On the 13th 
December 1881, more than three years after the 
date of the previous application, — viz., IGth July 
1877, — the plaintiffs mode the present application for 
execution. The defendants contended that it was 
barred by limitation. Meld that the application 
was not barred. As it was understood between the 
parties when the application of the 16th July 1877 
was struck off on the 13th June 1879, that, if nego- 
tiations failed, a fresh application should lie present- 
ed, the application of the 13th December 1^1 was 
to be regarded as an application for the revival of 
the old execution proceetlings. But, in any case, the 
application by the defendant, of the 18th November 
1877, for a postponement of the sale of his property 
when ho promised to pay the amount of the decree, 
was an admission of the plaintiff’s right to execute 
the decree within the contemplation of section 19 of 
the Limitation Act (XV of 1877), and created a new 
period of limitation, which would ordinarily have 
expired on the 18th November 1881. As, however, 
by the provisions of the Dekkan Agriculturists* 
J^lief Act the period during which the conciliator 
was endeavouring to effect an amicable settlement — 
viz,, from 8th July 1880 to Ist December 1881 — 
would have to be deducted, the present applmation 
w’as within time. Vbnkatbav Bapu v. Buesing 
VITHALSING . . L Ii. B., 10 Bom., 108 

8L Civil Procedure Code, §, 

583. — Execution of decree,-— ‘Decree enforcing the 
right of pre-emption. — Non-pagmeni of purchase- 
money decreed by Appellate Court, — Restitution of 
purchfue-money paid under lower Courfs decree , — 
Application for restitution, — Revival of applica- 
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2. PERIOD PROM WHICH LIMITATION 
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(a) Continuous PBOO£Ei)iN08<~ro»^tMft4»(I. 

tion, —A decree for pre-emption was passed condi- 
tionally payment by the decree-holder of 

and in July 1880 the plaintiff paid this 
amount into Court, and it was drawn out by the de- 
fendant in August 1881. Meanwhile, in July 1881, 
the High Court in second appeal raised the amount 
to be paid by the plaintiff to H2,400, but the plaintiff 
allowed the time limited for {laymeut of the excess 
difference to elapse without |)aying it, and the decree 
for pre-emption thereupon became dead. In May 
1883 the plaintiff applied in the execution depart- 
ment for the rtifund of the deiiosit which had been 
drawn and retained by the defendant. This applica- 
tion was grunted, and the defendant orderetl to re- 
fund, and this order was contiruied on apt>eal in 
January 1885, and by the High Court in second ap- 
jH!al in May 1885. Meanwhile the. first Court hod 
suspendeil execution of the order pending the result 
of the appeal, and in IJecemher 1884 removed the 
application tenii>orarily from the “pending** list. In 
February 1885 the plaintiff applied for restitution 
of the amount deposited, asking for attachment and 
sale of property l^donging to the defendant. This 
application was dismissed as barred by limitation. 
Meld that this application was only a revival of the 
application of May 1883 which was within time. 
Heldy also, that the plaintiff was, in the sense of sec- 
tion 683 of the Civil Procedure Code, “ a party en- 
titled to a benefit by way of restitution under the 
decree’* of the High Court of July 1881; that it 
was a necessary incident of that deirree that he was 
entitled to restitution of the sum which he had paid 
as the sufficient price under the decree of the lower 
Ap})ellate Court ; tliat he wjis coin|>et<Mit under section 
583 U) move the l(M'al Court to execute the apfudlaU’ 
decree in this respect in his favour “ according to the 
rules prescribed for the execution of decree in suits ; ** 
that he did this in May 1883 by an application 
made according to law in the projier Court in the 
sense of article 179 of the Limitation Act ; aiifl that 
his present a])plication to the same effect, Indiig 
within three years from that application, was within 
time. Nand Rah v, 8ita Rah 

[I. L. R., 8 AIL, 646 

82. Application for execution 

of decree, — Step in aid of execut ion, — (J. sued K,, as 
the legal representative of her deceased 'husband, S,, 
on a l)ond executed by S, in his favour, and obtained 
a decree. Subsequently he sued K, on a bond which 
she had {lersonally executed in his favour, and obtain- 
ed a dtjcree. On the 7th September 1876 he applied 
for execution of both these decrees, and S.*9 landed 
estate, which stood recorded in K,*8 name, was at- 
tached. Tins estate was sold on the 20th' February 
1877, being put up for sale in one lot, in satisfaction 
of ^th decrees, in accordance with an application 
made by O, on the 16th February, and was pur- 
chased by O. for the amount of the decrees. This 
sale was subsequently Ci>nfirmed, and on the 10th 
llecember 1877, satisfaction of the decrees was entered 


LIMITATION ACT, 1877, art 

nued, 

2. PERIOD FROM WHICH LIMITATION 
RUNS — continued, 

(a) Continuous Pbocbbdinos — continued, 

up, and the execution proceedings struck oft the file. 
Subsequently three of the heirs of S, in one case, 
and two in another, instituted suits against O, claim- 
ing to recover from him such iKirtion of the proceeds 
of the sale of S*g property as had been appropriated 
to the discharge of 0*8 decree against <8., and such 
heirs obtained decrees for certain sums, which O, 
w'as obliged to pay. Q, thereupon, on the 16th Miw 
1879, applied for exeention of his decree against S, 
Held that such ap])li cation was not one in coiitiima- 
tion of that made on the 7th September 1875, but 
was a fresh application, and the api>li('ation made by 
O. on the Kith February 1877 was not one for a 
step in aid of execution, within the metining of article 
179, schedule 11 of Act XV of 1877, from which 
limitation could Ih) computed, and the a])y)lication of 
the 16th May 1879 was barred by limitation. Py- 
aroo Tuhobildarinee v. Nazir lloeseint 2S W, Jf., 
18H ; Paras Ham v. Gardner^ 1. L, IL, 1 All., 866 / 
and Issurree Haseee v. Ahdool Khalak, I, L, R., 4 
Calc., 415, distiiiguishetl by Bthaigut, J. Kuaib- 
UN-NIBBA V. QaUBI SHANKAB . I.L.R.,dAlL,484 

33. Futile attachment of pro-- 

petty. — Subsequent application for arrest. — In 1874 
the appellant atiai'.hed certain immoveable property 
of his judgment-debtor, the resjwndent. The at- 
tachment was disputed, and ultimately, on the 16th 
July 1875, was raised. In the same year the appel- 
lant brought a suit for a declaration that the proper- 
ty in question was liable to attachment, which was 
finally rejected on the 8tli July 1880. On the 30th 
Novenil>cr followin|^, the ay);>ellant applied for the 
arrest of the res}>ondent. The lower Court rejected 
the ap])lication as not being made within three years 
of the decree, os provided by Act XV of 1877» sche- 
dule II, article 179. On ap(>eal to the High Court, 
— Held that the execution ])rocess lust applied for 
was distinct in its nature from, and in no way a con- 
tinuance or revival of, the previous proceedings in 
execution, and was, therefore, made too late, more 
than three years having (‘lapsed since Ihe yuissing of 
the (hjcree. Kbibhnaji Raomunath c. Ananjobav 
Uallal Kolhalkab . I. li. R., 7 Bom., 298 

34. Application for execution 

of decree. — On the IGth September 1879, A., in exe- 
cution of a decree against V., appli(;d for attachment 
and sale of certain land, and on the 8th of January 
188U the sale was coiifiiined. The purchaser, having 
learnt that V, had no title to the land, brought 
a suit and obtained a deerrec cancelling the sale on 
the 2nd April 1881, and on the 2nd of November 
1881 obtained an order for restitution of the pur- 
chase-money, which was thereupon paid to him by 
A. On the 2nd March 1883 A. applied for execution 
of the decree by arrest of V, Held that this ap- 
plication was barred by limitation. Khair^un-fUsea 
v. Oauri Shankar, I. L, R., 8 All., 484, followed. 
Paras Ram v. Gardner, I, L. R,, 1 All,, 856, dii- 
tinguished. ViBASAHi e. Athi 

[I. L. R., 7 Mad., 696 
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RUNS— 
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36, — Application for execution 

of decree. — Decree for posseaeton upon payment of 
mortgage amount and ualue of improvements. — Final 
decree on ascertaining value of improvements. — In 
a decree for redem])tion of a Malabar kaiiam (niort- 
gajjfe), it was ordered on the 12th December 1879 
that the defendants should ])ut the plaintiff in pos- 
■CHsion of the land upon j)ayment by plaintiff to 
defendant No. 1 of the mortgage anmunt, and of the 
value of improvements, to be determined in execu- 
tion, to such of the defendants as should be found 
entitled. On the 12th August 18H0 the plaintiff ap- 
plied for execution, and on the 23rd September 1881 
an order was passed that execution should issue or 
payment into Court by the plaintiff of the mortgage 
amount and the value of improvements which had then 
been ascertained. The plaintiff having failed to deposit 
the said amount, the ajiplication for execution was 
struck off the file on the 10th November 1881. On 
the 8th Decemlx'T 1883 tin plaintiff applied again 
for execution, and objection was taken that the ap- 
plication was barred by limitation. Deld that the 
application was not barred by limitation. Dildar 
Hossein v. Mujeedunnissa^ 1. L. It., 4 Calc., 629, 
approved. Kuibunan v, Nilakandan 

[L L. B., 8 Mad., 137 

(ft) WnSEl TUKEE HAS BEEN AN APPEAL. 

86. cl. 2 JPm’orf from which 

limitation The words “ judgment, decrt*e, or 

onler** in swtion 20 meant a judgment, decree, or 
order which could be cnforctKl by execution. BtPUO 
Doss GOSHAIN V. CiUTNOKB SiKUU RuUTTAOHAItJSS 

[B. Ii. B., Sup., VoL, 718 ; 2 Ind. Jur., 
N, 8., 248 ; 7 W. B., 621 

The three years* limitation prescribed by section 
20, Act XIV tif l’^59, counted from the date of the 
final decree of the A})})elhiU* Court, in a case in 
which the judgnnnJt-debtor had ap|M‘aled upiiiist the 
original decree. lluuER llUNosno Rankk.ikb r. 
Kambssuk Banbiubb . 6 W. B., Mis., 38 

Shami Maiiomku V. Mauomkd Ali Khan 

[2 B. Ii. B., Ap., 22 : 11 W. B., 67 

GBISH CnUNDKU Bankiwbb V, Bhanoo Motke 
CUOWDUEAIN . . .11 W. B., 329 

Mahombd Bussbeboollah «. Ram Kant Cuow- 
BtlUY . . . * • 1® 206 

BULDBO V. Guj SlNOH 

[1 N. W., Ed. 1873, 240 

Provideil (as was held under Act XIV of 1859) the 
decree-holder had op]H>8i*d the apj.>eal. Bukeonatu 
Chuckekbctty V. Nilmonbk Singh Dko 

[18 W. B., 7 

Kam Ruttun Banebjbb r. Ameeeoolmolk Bun- 
waebb OoBiNi) . 6 W. B., Mis., 06 

Where the appeal was dismissed for default, it was 


LIMITATION ACT, 1877, art 179, ol. 2— 

continued, 

2. PERIOD PROM WHICH LIMITATION 
R U NS — continued, 

(ft) Whebb thebe has been an Appeal — 
continued, 

held the order was not a new decree from which 
limitation l)egan again to run. Vieasamt Mubali 
V. Manommanyammal . 4 Mad., 32 

Bipbo Doss Gossain v, Chundeb Sikub Bhutta- 
ouabjbb 

[B. Ii. B., Sup. VoL, 718 : 2 Ind. Jur., 
N. S., 248 ; 7 W. B., 621 

Under the present Act it expressly counts from 
the date of the order mode on appeal, which is in at;- 
cordance with the cases of Abuna Chella Tuuda- 
YAN V, Velulayan ... 6 Mad., 216 

and Bapubay Kbishna v, Madhaybay Rambav 

[6 Bom., A. C., 214 

87. Period from which 

limitation runs. — Where a contest is raised be- 
tween a dccree-boldcr and a judgment-debtor as to 
serviee of notice, execution proceedings cannot l)e 
carried on further till the (piostion is decided, and 
limitation in rcsijcct to future proceedings must run 
from the date of such decision. Suboop Cuunpbb 
Roy c. Goluck Chundeb Dhue . 14 W. B., 477 

88. ■— Final decision of 

Court where proceedings are contested. — So long as 
an actual c()nti*8t is going on betwi‘eu a decree-holder 
and judgment-debtor as to the judgment, limitation 
must bo computed from the final decision of the 
Court. DiiiBAJ Mahtab Chund Bauadub v, Bdl- 
BAM SiNGii Baboo 

[6 B. L. B., 811 : 14 W. B., P. O., 21 
18 Moore’s 1. A., 479 

Chotay Lal 9. Ram Dyal . 2 N. 482 

Modhoosoodun Moobebjbbo. Kiutke Chundeb 
Guose . . , . 18 W. B., 7 

89. Date of final decree. 

— A suit wjvs dismissed w'ith costs in a Court 
of Small Causes, after which an application for 
a new trial was rejected, and subsequently another 
application was made for a new' trial and referred by 
the Judge to the High C»)urt, the result l>eiug tlio 
rejection of the application. After this defendant 
aiqdied for execution for the costs. Meld that the 
decree iK'came final and conclusive when the Judge 
rejected the last application in accordanct^ with the 
denrision of the High Court, limitation beginning to 
run from the date of such rejection. Phan Kibto 
Banbbjee r. Nuzimooddebn 9 W. B., 397 

40. — — Decree of Small 

Cause Court, — Where a Court of Small Causes 
delivered fimil judgment aud decree ou the whole 
matter in dispute, and more tlian a year, but less 
than three years, had elapsed from the date of the 
decree without any preceding having been taken 
up(ni it,— Bc/d that section 20, Act XIV of 1859, 
applied aud not section 22, and that the plaintiff's 
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(h) WUfiBE TUEKE HAS BEEN AN APPEAL— 
continued. 

Aj>pli cation for a warrant in ox<*cntion of the dccn*o 
was not barred by la])ao of tinui. PrxcHANADA 
Chetti V. Raman Cuetti . . 1 Mad, 448 

41. ■ ■ — • Application for exe- 

cution reeognixing decree on appeal. — An apjdica- 
tion for execution of the dooreo in the original suit 
and proi'Ofdings therot^n, which, without fonnally 
and expressly asking for execution of the decrees in 
regular and sj^su'ial ap{)eal, ri'cognised those decrees, 
and so\tght relief consistent with the final decree*, can 
be judicially recognistnl as a proceeding for the pur- 
pose of executing the final decree. AzMtTDDlN n. 
Mathubadab Govabduandab Gulabbab 

[U Bom., 206 

Application for exe- 
cution of decree. — A decree was passed in June 
1851. Ap])licji>tion w'as niatle for execution on the 
2l8t July 1881, and from that date applications were 
made, at v^arious ititt'rvals, each less than three y«*arH, 
up to 1868. U]wm dilT<;r4*nt grounds all the applica- 
tions were rej<*cted, but the last order was reversetl 
on a}>p4*al by the Civil Judge. Meld that the last 
application was not barred by the Limitation Act. 
Kabuppanan c. Mutjiunnan Skbvry 

[6 Mad., 105 

43. Execution of decree. 

— The words “ wIutc there has lM*eu an upp(>al ** 
in clause 2, article 1(17 of schedule II of Act IX of 
1871, contc'inplate an<l mean an a])p<‘al from the de- 
cr(‘e, ainl do not imdude an a|>])ea] from an order 
dismissing an uppli< atioii to set aside a decree under 
section 1 lt> <»f Act Vlll of 18r>9. ,SnKo Prasad v. 
Anuudu 8inuu . . , I. Li. R., 2 AIL, 273 

44. Application for exe- 

cution of decree fur refund of costs. — Proceedings 
to determine ichetker exemption from costs seas per- 
sonal or in representative character. — On an aj)pli- 
catioii for refund of money deposited as costs, which 
was alleg4*d to he barred by limitation, — Meld that, 
as litigation was protracted ladutien the ])arties for 
many years, and the <juestion of liability for eowN 
rtmiained unsettled all that linns limitation would 
run, not from the date of the original order iMititling 
applicant to a refund, hut from tin* dat<' of tlie con- 
clusion of the proceedings in the final appeal. Mul- 
LICK MaMOHED YaKOOB V. CllOWDllUY SUAllTU 
ZUHOOBUL IIUQ . . . 26 W. R^ 809 

45. Mate of final decree. 

— A. C)htained a joint and several money- decrees 
against Lmr defendants on the I2th Novemlwr 1872. 
One of the defendants preferred an appeal, and the 
decree, as against him, w'as set aside hy the High 
Court on the lifi;h February 1875. Sub»e<^uently, 
on the 1st of August 1876, A. sued out. exex;ution 
against the thre^e defendants who had not appealed. 
Meld that A.'s suit was not barre<l hy limitation, as 
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2. PERIOD FROM WHICH LIMITATION 
RUNS — continued. 

(h) Whbek thebe has been AN Appeal — 
continued. 

the final docreo in the original suit within the mean- 
ing of article 167 of Act IX of 1871 was the decree 
us amended by the High Court on the 19th of Febru- 
ary 1875. Gonhamoyke Dabskk v. Shib Hunkub 
Huuttachaujke . . • 8 C. L. R., 480 

46. — — Execution of decree, 

— Final decree of Appellate Court. — The Muiisif 
gave the )>laintiffB in a suit for iiossession of land 
and for mesne profits a decree for ]K>ssesBioti, but dis- 
missed the claim for mesne profits. An ap]>eal was 
preferred to the Judge, who aftirmed the decree fop 
possession and rtuiiamhul the ciasc to the Muiisif, un- 
der section 351 of Act Vlll of 1859, to determine the 
mesne jwofits due to the plaintiffs. The Munsif gave 
the plaintiffs a decree for certain mesne profits. 
Subs4Hpn*ntly a special a]>pea1 w-as ])ref erred to the 
High Court against the Judge’s decree. While this 
w'ttH pending, an appeal was j)rcfcrred to the Judge 
against the dccTce of the Munsif for mesne profits, 
ami on the 7th June 1873 tlie plaintiff ugaiti ob- 
tained a dee^^l^ for mesne profits. Finally, on the Uth 
March 1874, the High Court modified the Judge’s 
dc*crc(* for poHSCssion, hut did not interfcr<? with the 
order of remand. Meld^ on the jtlaintiffs applying 
for executioii of the Jinlgc’s deen^^, datttd 7th .Juno 
1873, that tile limitation for tlic execution of such 
d<‘cr<‘4‘ ran, not from the date of such (h‘cn!c, but from 
the <lat(* of the High Court’s decree, which was tho 
“ final dt‘cree of tlu' Apindlati* Court,” and tho only 
“final deen'c,” within the meaning (»f article 167, 
schedule II of Act IX of 1871. iMAM Ali w. Da- 
HArNHHi Ham . . I. L. R., 1 AIL, 508 

47 — — Execution of decree, 

— “ Where there has been an appeal.'* — 'riie words 
“ w'hi*n* there lias been an ap]M*al ” in elause 2, 
article 179 of sehedule II of Act XV of 1877, do not 
contemplate ami mean only an ap}Kml from tlu; decree 
of whieh execution is sought, but include, where 
tberi' bus been a review of the judgment on which 
Hucli decre*; is haseil, and an a)»jM-al from the decree 
jiasHcil on such rcvi(*w, such ai>p4;a]. Mrtd, therefore, 
where th(!rc hiul bc< n a nwittw of judgment, and an 
appeal from the ilccree jhishikI on review, and such 
decree having been set aside hy tlie Appellate Coilpt, 
ajiplieation was mmle for e\c<ution of the original 
decree, that tiim* la-igan to run, not i'rnm the tlato of 
that deere<% hut from tlie daU; of the decree of the 
Appellate Court. iSheo Prasad v. Anrudh i<ingh, J. 
L. li., 2 All., 273, (listinguishe-d. Nabsinoh Sewak 
Singh «. Mad no Das . L L. R,, 4 AIL, 274 

43 , Execution of joint 

decree against two or more defendants. — In a suit 
for yjossessioii of land brought by A. against M,, C. 
and 1)., a decree was {lassed on the 14th of April 
1874 for ptjssession and costs against JB., C, and /). 
jnintiy. This decree was afterwards reversed on an 
ajijieal by B., who alone claimed the property. A. 
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continued, 

then preferred a special appeal to the High Court, 
and on the 29th June 1877 the decision of the Judge 
was reversed, and the decree of the Court of first 
instance restored. On the 80th December 1878 A, 
applied to the Court of first instance for execution to 
issue against C, and D. for the costs specified in the 
decree passed on the 14th April 1874 C. and D. 
successfully objected in the Court of first instance 
and the lower Appellate Court that more than three 
years having elapsed since the date of the decree, the 
decree for costs could not be executed, the application 
for execution being barred by article 179 of sche* 
dale II of Act XV of 1877. HcW, on appeal to the* 
High Court, that, inasmuch as B*e appeal had 
related to the whole case, and the decree obtained by 
him dismissing the suit would, if not reversed, have 
deprived A, of his right to any costs at all. A,, upon 
succeeding in getting the original decree restored 
upon special appeal to the High Court, was entitled 
to execute such restored dei reo at any time within 
three years of the order of the High Court. Mul- 
LiOK Ahmbd Zumma aliae Tbtub c. Mahomed 
Stbd . I. L. B., 6 Gala, 194 : 6 C. L. B., 578 

49 , — ^ “ Appellate Court ** — 

Sxecufion of decree, — The meaning of paragraph 2 to 
article 179 of the second schedule of Act XV of 1877 
is, that whore there has been an appeal, the period of 
limitation is to run from the date when the Court to 
which that appeal has been preferred inmsob an order 
disposing of the api>eal. The words ** Appellate 
Court ** signify the Court or Courts to which the ap- 
peal, mentioned in the article, has been preferred. 
WASIB Makton V, Lulit 8inoh 

[I. l 4 B., 9 Calo., 100 

50. — '■ Execution of decree, 

^E^eetion of appeal ae not being properly 
etamped , — " Where there has been an appeal,** ^c , — 
\^ero an application for appeal was presented to 
the High Court, but rejected owing to the memo- 
randum of appeal being insufficiently stamped, — Held 
that, under such* circumstances, there had not been 
an appeal or a final decree or order of an Appellate 
Court within the moaning of article 179 (2) of the 
Limitation Act, so as to give a period from which 
limitation for execution of the decree appealed from 
could run. Diakat-ullah Bbo e. Wajid Ali Shah 

[1. li. B., 6 AU., 488 

81, I Application for exe- 

cution of decree, the mortga^ of certain pro- 
perty, sued JV., the mortgagor, and T„ to whom a 
part of the mortgaged property had been transferred 
by tale, for the mortgage-money, and the sale of the 
mortgaged property. On the 24th September ho 
obtained a decree, which directed N, to pay the 
money, and that it might be realised bv the sale^ of 
the mortgaged property. TL appealed^ contending 
that as the instrument of mortgage was not regis- 
tered, it was not receivable as evidence of the mort- 
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continued, 

2. PERIOD FROM WHICH LIMITATION 

BUN S — continued, 

(b) Whbbb thbbb hab been an Appeal — 
continued. 

and therefore the sale of the property had been 
improperly ordered. H. did not appeal. The Court 
of first appeal allowed this contention and set aside 
the osder for the sale of the property. The mort- 
gagee preferred a second appeal, and on the 15th 
January 1880 the Court of last appeal modified the 
decree of the lower Court, directing that a part of 
the mortgage-money might be recovered by the sale 
of the mortgaged property. On the 14th September 
1882 B. appli^ for execution of the decree against 
N. Held that the period of limitation for the ap- 
plication was governed by article 179 of the Limita- 
tion Act, and such period would run from the final 
decree of the Appellate Court. Basant Lal p. Naj- 
MUNNIBBA Bibi . . L Ii. B., 6 All., 14 

52. Date from which 

limitation runs, — Application to take money out of 
Court. — Plaintiff obtained a decree against defend- 
ant on the 24th November 1876, and on the 14th 
October 1876 he got execution and sold some lands 
of the defendant. On 9th February 1877 he applied 
to the Court for payment thereout of moneys lodged 
by the purchaser, and on that day got the money. 
In the meantime an appeal was presented by the 
defendant and dismissed on the 28th March 1877. 
The present application for execution was made on 
the 7th February 1880. Held tliat article 179, 
clause 2 of the Limitation Act of 1877, which fixes 
the date of the order of the Appellate Court, when 
there is an appeal, as the jioint from which the three 
years is to count, applied and that the plaintiff was 
therefore in time. When there is no appeal, the date 
of the decree or of application is the point from 
which limitation counts, but not when there is an 
ap})cal. Held, further, that the application by plain- 
tiff to the Court (9th IVbruary 1877) for the money 
paid in by the purchaser was a step taken to aid in 
the execution of the decree. Venkatabatalu v. 
Nababimha . . • I. li. B., 2 Mad., 174 

53. Decree of High 

Court confirmed by Pricy Council, Application 
for execution of. — Where a judgment-debtor who 
has appealctl to the l^rivy Council ootains a rule 
nisi from the High Court susixmding execution until 
security is given, and this rule is subsequently made 
absolute, it does not operate against the decree- 
holder in the matter of time : limitation not running 
against him until the result of the appeal is known, 
or the rule otherwise falls to the ground. (Junbsh 
Dutt Singh v. Mugnbbbam Chowdhkt 

[19 W. B., 186 

54. — Application for exe- 

cution of decree. — Order of Pricy Council. — Held 
that the words ** appeal ** and ** Appellate Court,'* 
article 179 (2), schetlule II of Act XV of 1877, 
include an app^ to Her Majesty in Council. Held, 
therefore, w'here an appeal had been preferred to 
Her Majesty in Council from a decree of the High 
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(d) Wheue there has been an Afpsal— 
eon/inued. 

Court dated the 18th August 1871 « and the Hi|(h 
Court’s Jet'rue '^'^as adirmed by an order of Her Majesty 
ill Council datetl the 12fh August 1876, and applica- 
tion for execution of the Hi^:h Court’s decree was 
made on the 15th July 1879, that, under article 179 
(2), scIuhIuIc 11 of Act XV of 1877, the limitation of 
such application must lx* computed from the date of 
the order of Her Majesty in Council. Nausinou 
Das V. Nabaih Das . . L L. K., 2 AIL, 763 

55. i " Appeal**—** AppeU 

late Court**— Order of Priop Council. — Applica- 
tion for execution of decree. — The t(*rm ** apjieal ” 
in article 167 of scbeilule II of the Limitation 
Act (IX of 1871) iucliulcH an ap])cal to the Privy 
Council; and the term “Appellate Court” in the 
same article includes the Judicial Committoe of the 
Privy Council sitting for the pur|X)8e of hearing 
ap)H*al8 from orders passed by IJritish Courts in 
India. Where an appeal luwl Ixjen preferred to Her 
Majesty in Council from a decree of the High Court 
reversing the decree of the Court of first instance, 
and the High Court’s decree was affirmc'd by an 
oriler of Her Majesty in Council dated the; 15th 
February 1873, and an apjdication for execution for 
the High Court’s decree was nuwle on the 17th No- 
veinlier 1875, luon* than threi* years after the <late of 
the decree, but within that jx'riod of the order of 
Her Majesty in Council, — Held that, under article 
167 of scbeilule II, Act IX of 1871, the limitation for 
such application must be ciiinpnUHl from the diite of 
the order of Her Majesty in Council, and conse- 
(picntly that the apjilicjition for execution was not 
barred. Copal Sahu Dro v. Joyham Te>VAUY 

[L L. B., 7 Calc., 020 : 9 C. L. B., 402 

50. — — — Appeal hy one of 

geveral defendants. — Execution of decree. — Appli- 
cation for execution against defendant who has not 
appealed.— 0\\ the 11th July 1877 a decree was 
made against B. and J.^ the defemlants in a suit, 
against which J. alone ap}x;aled, such appeal not pro- 
ceeding on a ground common to him and B. The 
Ap|K;llate Court aftinued such decree on the 20tli 
November 1877. On the 23nl Septemlasr 1880 the 
holder of such decree applied for execution against B. 
Held that, so far as B. was concerned, limitation 
should be computed from th^ date of such decree, ami 
not from the date of the decree of the Appellate 
Court, and such application was therefore barred by 
limitation. SAiraitAM Sivau v. Bujhabat Singh 
[1. L. B.,4 AIL, 86 

57 , — Appeal hy some only 

and not all of the defendants. — Amendment of 
decree. — Review of judgment. — On the 7th July 
1864 a District Court gave the plaintiff in a suit a 
decree against all the defendants, including B, All 
the defendants api>eale<l to the Sudder Court from 
such decree, except B. The Sudder Court, on the 6th 
March 1865, set aside such decree and dismissed the | 
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2. PERIOD PROM WHICH LIMITATION 
R U NS — continued. 

(b) Whsbb thsbb has bbun an Affxal — 
oonttnued. 

suit. The plaintiff a}>|>ealed to Her Majesty in 
Council from the Sudder Court’s decree, all the de- 
fendants except B. being respondents to this appeal. 
Her Majesty hi Council, on the I7th March 1869, 
made a decree reversing the Sudder Court’s decree 
and restoring that of the District Court. On the 9th 
Octolier 1869 the plaintiff applied for execution of 
the District Court’s decree, aiul such decree was 
under execution up to July 1872. On the 9th Goto- 
her 1874 the plaintiff applied for ameiulmeut of such 
decree in certain res}x‘cts, it being incapable of exo- 
cutiuu in those respects. B. was a ixirty to this pro- 
ceeding. On the J6th August 1876 such decree was 
amended; and the plaintiff suhsetpiently a})plied for 
its execution os amended against all the defendants. 
Held that the appruatioii of the 9th October 1869 
was within time, e.oni]mting from the date of the de- 
cree of Her Majesty in Council — Chedoo Lai v. 
Hand CoomarLal, 6 IV. R., 00. Also that the 

application to amend such (U‘(*ret;, being suhstuntiaily 
one for review of judgment, gave, under article 167, 
schedule II of Act IX of 1871, a period from which 
limitation would run in reHpt‘ct of the subseijuent 
application for execution, which was therefore within 
time. Kishkn Sahai Collkotou of Allauauau 
[I. L. B., 4 AIL, 187 

58. I I Application for poe* 

session and mesne profits after execution of tie- 
cree is barred. — A., as ]mrchaser of a decree against 
B., appliixl for execution thereof, and Imviug caused 
five fields of B. to be sold iii c;xe(;iitiou, purchased 
four of them at the Court sale, and one from an exe- 
eution-purehuser. On lOtli July 1871, however, tho 
High Court, in an appeal hy //., held application 
for execution to have been time- burred, and reversed 
the orders of the two lower Courts. A. huviug boon 
]mt in ))os8ession of tin; fields under the orders of 
lower (/inn ts, 8., on a reversal of those orders by the 
High Court, applied on 9th July 1874 to have the 
fields reslonnl to him, together with the mesne pro- 
fits acerning during the time of his dispossession. 
The first Court awarded the fields to B. with mesne 
profits; but the District Judge oii appeal held B's 
applicatiou barred urnlcr Act IX of 1871, schedule II, 
clause 166. Held hy the High Court that the excop- 
tiuu In clause 166 of scheilnle 11 of the Limitation 
Act, IX of 1871, was not restricted to any particu- 
lar species of appeal ; that ti.*s application fell within 
clause 107, and not within clause 166 ; and, thero- 
furc, was not barred. UmiASUANKab Lakhuiuak 
V, CUOTALAI, Vajbuah . I. L. B., I Bom., 18 

59. ' ' Application for exe- 

cution of decree. — A.t the judgment- debtor, opposed 
an application made by B., the judgment-creditor, 
for execution under a decree. This objection was 
overruled on the 17th January 1876. The appeal by 
A. from this order (B. being represented and opMsing 
A" 8 ap|>eal ut tho hearing) was dismissed on the 2na 

5 T 


111 
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October 1877. On a second application for execu- 
tion made by J?. on the 18th March 1879, — Held 
that such application was barred under article 179, 
schedule II, Act XV of 1877. Kbisto Coomab NAa 

V. Mauabat Kuan . . 1. Ii. R., 6 Calc., 595 

60. — — ■ Appellate order in 

execution . — The holder of a decree for ^xjuscssion 
and partition of a share of certain immoveable pro- 
perty, dated the 19th January 1878, applied for 
execution on the 2nd February 1878. An order was 
made by the Court of first instance, from which the 
decree-holder appealed. The Apj)ellate Court, on the 
18fch September 1878, reversed the order of the first 
Court and directed that the partition of the property I 
should bo effected by lots, and remanded the case for I 
that purpose. The first Court proceeded to carry out 
the order of the Appellate Court, but eventually j 
struck off the case, on the 15th February 1879, as ; 
the decree-holder faih 1 to appear |H?rfionally when \ 
ordered to do so. On cho 13th Septcunber 1881 the | 
lc|]fal represent4itive of the deccMisiHl dc*cr(‘e-holder, j 
who bad meantime died, applied, with reference to i 
the order of the A])pellate Court dat(>d the 18th Sep- 1 
tcmlier 1878, to have lots drawn in oceordaneo with ! 
that order. Held, on tlu' (piestion wlii'ther this appli- i 
cation was barred by limitation, that, if it were ! 
regarded as nothing more than an appli('ation for ' 
execution of tluj original decree, it might Ixi barred, | 
inasmuch as it had lK)en niiule more than threti years j 
after the date of the last application, and it was i 
doubtful whether the 2nd clause in the 8rd column j 
of article 179, schedule II of Act XV of 1877, would | 
apply, since the apjieal there referred to is prol>ably 
ail appeal from the decree or order of which execu- 
tion is being taken, referred to in the first clause of 
that article, and not an a])|>eal in course of execution 
of that decree or order ; that, however, the order of 
the Appellate Court datcnl the 18th September 1878 
was itself of the mitiiro of a decree and capable of 
execution, and for the execution of which an applica- 
tion could bo miule to which that articlt! would apply ; 
tliat the application in ({uestion should be n*garded 
as one for exwution of that order ; and that there- 
fore, so regarding it, it was within time. Hflabi f>. 
Haiku .... 1. 1*. R., 5 All., 236 

61. « Decree.** — Order 

rtijecting memorandum of appeal for deficiency of 
Court fee. — An appeal fi*om a decree, dated the j 
18th July 1879, was rejt'cU'd by the High Court oii 
the 11th June 1880, in consequence of the failure of 
the appellants to pay additional Court fec^ docliired 
by the Court to Ih^ leviable. On the 23n.i Dewmber 
1882 an applicMtiou was filed by the decree-holder 
for execution of the decree. Held^ with reference to 
Act XV of 1877 (Limitation Act), schedule II, article 
179 (2), that the. order of the 11th June 1880, re- 
jecting the appeal on the nound of deficient pay- 
vwnt of Court fee, .was eqmvalont to a decree, and '• 
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therefore the application, being made not more tlian 
three years from the date of that order, was not 
barred by limitation. RuP Singh t> Mukuha.t 
Singh . . . . I. Ij. R., 7 AIL, 887 

62. Application fo'<^ exe- 

cution of decree. — Order staying exectilion. — The 
plaintiff obtained an ex parte decree on 7th of Feb- 
ruary 187(>, of which he applied for execution on the 
Slst of May 1876. Thereu])on the defendant apjdied 
to set aside the decree, on the ground that he had had 
no notice of the suit, and an order was made staying 
the execution of the decree. The defendant’s appli- 
cation was rejected on the 15tli of November 1876, 
and an appeal by the defendant, pending which the 
stay of execution was continued, was dismissed on 
the 19th of December 1877. Previously, — viz., on the 
2l8t of February 1877, — the execution case litul been 
struck off the file. Held that, notwithstanding the 
application was miule more than threi^ years after 
the decree, and the plaintiff was not entitled to any 
deductit)n of the time during which the execution 
was stiiyetl by order of Court, an aj)plicatiou for exe- 
cution uiiule on the 10th of December 1880 was, 
under articb‘ 179 of Act XV of 1877, not barred, the 
decree not being final until the order dismissing the 
appeal on the 19th of December 1877. Lutful 
HUQ V. SUMBllUDIN PaTTUCK 

[I. li. R., 8 Calc., 248 : 10 C. L. R., 143 

63. Execution of decree. 

— Article 179, clause (2), of the Limitation Act 
(XV of 1877), must be construed as intended to ap- 
ply without any exceptions to decrees friim which an 
appeal has been lodged by any of the partitas to the 
original proceedings, and should certainly l>o a]>plied 
to cases where the whole decree was imjierilled liy tho 
appeal. A suit for pre-emption was decreed against 
the vendors, the purchaser, and another set of pre- 
emptors, in March 1882. The last-ineiitioiied de- 
fendants alone ap}>caled, and their ap])eal was dis- 
missed in May 1882. In May 1885 the decree- liolders 
applied for execution of the decree. The application 
w-as objected to by the purchaser as barred by limit- 
ation, having been filed more than three years from 
the ]>a8sing of the decree, and it was contended that 
article 179, clause (2), did not apply to the case, 
inasmuch as the purchaser did not apjieal from the 
original decree. Held that article 179, clause (2) of 
tho Limitation Act, was applicable, and that the 
application, being made within three years from the 
ApjK'llate Court’s decree, was not bart-ed by limit- 
atiou. Hur Prasad Roy v. Enayat Uossein, 2 C. L. 
R.f 471 ; and Sangram Sinyh v. Bujharat Singh, I, 
L. R., 4 All,, 36, distinguished. Mullick Ahmed 
Zumma v. Mahomed Syed, I. L. R., 6 Calc., 194 ; 
and Ram Lai v. Jagannath, Weekly Notes, AIL, 1884, 
p. 138, relied on. Nub-ul-Haban r. Muhammad 
Uaban .... 1. li. B., 8 AIL, 573 
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continued. 

64. Adjudication that exe- 

eution is barred limitation. — Finaliti^ of order . — 
Civil Procedure Code,\8. 206. — Amendment of decree. 
— An application to execute a decree pasHcd in April 
1880 was made on the 10th February 1884, and 
rejected on the 20th March 1884 as being beyond 
time. This order was U})held on apj)eal in March 
1885. While the ap}>oaI was pending, the decree- 
holder in May 1884 a])plied to the Court of first ii»- 
Btan(‘e to amend the decree under section 20(> of the 
Civil Procedure Code, and in l)uccnil)er 1884 the ap- 
plication was granUid. In April 1885 an np]>licatiou 
was iniide for execution of the amended decree, the 
decree-holder contending that limitation should bo 
calculated from the daU* of the amendment, and that 
article 178, of the Limitation Act (XV of 1877) 
a])plied to the c»ise. Held that article 179, and not 
arlic'lc 1 78, w'as applicable ; that the (wder rejecting the 
a])plicatiun of tin* 19th February 1884 became final 
on l)elng upheld on upjwal ; that the ainen<linent 
could not revive the decree or furnish a fresh start- 
ing-point of limitation j and that the application was 
therefore time-barred. Muntjul Persad Dichit v. 
Ortja Kant Lahiri^ 1. Ij. R.y H (\ttc.. lit ; and Ram 
Kirpal v. Rup Kuari^ 1. L. i?., 0 All.f 269 1 referred 
to. Tahsi Kam i’. Man Sinoh 

[I. L. R., 8 AIL, 492 

(c) Where there hap been a IIeview. 

cl. 3. — Tl>e prcfvisions of the 

article where there has lH*en a review in oj)|H)HtHl to 
the decisions of Chowdury Junmkn.ioy Muli.ick 
V . Rissambhab Panjau 5 W. B., Mis., 45 

OoUE MoHUN SllAHA P . GoUK MohCN tilfOSK 

[6 W. R., Mis., 11 

but in accordance with most of the decisions. 


(d) Where pretious application has been 

MALE. 

66. cl. 4.— lievree not liabtr to 

he enforced . — Section 20, Act XIV of in.'if*, was not 
applicable to a decree until the liahility under it has 
become enforceable by yirocess of execution. (lOPALA 

Setty V . Dahodara Setty . 4 Mad., 173 

66 . Application for e.re- ! 

cut ton of decree — ** Suit.’* — Per Gaktii, C. and 
Markby and Ainhlik, JJ. (Ke&ip and Mac- 
PHBKsoN, JJ., dissenting). — The periods of limitation 
prcscrilx'd in Hchedule II of Act IX of 1871 are to Ik* 
comj>uU*d subject to tbe provisions contained in the 
body of the Act. Per curiam , — The word ** suit • 
as list'd in the Act does not include “ applications.'* I 
DHONESsrs Koobb V. Rot Goodkb Samoy I 

[1. L. B., 2 Calc., 836 ' 
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2. PERIOD FROM WHICH LIMITATION 
RUNS — continued. 

(d) W'hbbe previous application has been 
HADE — continued. 

67. Application to execut. 

decree. — Where an application was made and priced 
ings taken to enforce or keep in force a decree, limita* 
tion runs from the datt* of such appliifation, not from 
the date t>f the prtxcodings. Faez Rukbh ChOW- 
DHRY p. 8Ai)rT Ali Khan 23 W. R., 28*^ 

The contrary was held under Act XIV of 1869 
section 20. 

See Ramanuja Aiyanoab t>. Venkata Charr- 

[4 Mad., 26C 

03^ Application bp Oov- 

ernment for execution oj' decree. — Under A(‘t IX Oi 
1871 Government is hound to make an ap])licatioii 
for execution within the same time as any oilier jHir- 
8011. Collector op Rkkubuoom v. SiiwniuRRY 
Chuckkrbutty , . . 22 W. R., 612 

09^ — -- Application for exe- 

cution of deer te.--- Presentation of application ic 
enforce decree.-^ Held hy the Full Reiich that the 
date on which an ayiplication L>r the execution of i 
fli'crco is i>reHent(‘(l, and not any date on wdiich sue! 
apydication may be pt'uding, is “ tbe date of applying’ 
within the meaning of article 167, schedule II of Ac 
IX of 1871. Fakir Murammab v. Ghulaj/ 
Husain • . . . I. L. R., 1 All., 68C 

7Q Application for e.ve- 

cutwn of decree." If a decree has once Iweii allowet 
to cxjiirc, no Huhsciiiient application, although uiatle 
bond Jide, can revive it. MUNGOL PRABllAI) DlOHI 
V. Shama Kanto Lahory Chowdiiuy 

• [I. li. R.. 4 Calo^ 70£ 

S C. ISHANA Dabia r. Grija Kant Laiifry 

CnowLURY . . . 3 C. li. R., 57S 

Rut h(*ld, hy tlie Privy Council in appeal, that 
■ although the execution of a decree may have lieen 
‘ actually barred hy lapse of time at the* (late of an ap- 
• plif-atiou mjule for its execution, yet it an ord(;r for 
i such cx(*cntion has he(*n regularly made hv a com- 
‘ yK'tcnt Court having jurisdietiou to try wh(‘ther it 
, was harn'd hy time or not, such order, though erro- 
' neous, must, if unreversed, 1 h* treated as valid, 
Mungul Perbal DifiiiT V. Ghi.ta Kant Lahiri 

fl. L. R., 8 Oa1c«, 61 
L. R., 8 I. A., 123 ; 11 C. L. R., U£ 

Yj — Apydication for exe- 

cution of a decree must he madi; within three yearf 
of a previous application as reciiiired by Act IX of 
1871, Hclicduh? IJ, article 167. Umiaahankar Lakh- 
miram v. Chottalat Vajeram^ I. L. R., 1 Bom., 19, 
held not to apply. GiRi Duarbb Einoh ». Ram 
Kishork Narain Singh . . 1 C, Ij. R.» 252 

Abdul Hbkim p. Assbeutoollah 

[26 W. B., 94 
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2. PERIOD FROM WHICH LIMITATION 
RU N S — continued, 

{d) WhBEB rHEVlOUS APPLICATION HAS BBBN 
MADE — continued, 

Nilmonby Singh Dbo v, Hamjbebun Sitekel 

[8 C. L. B., 886 

WODOT Taea Chowdhbain V. Abdool Jubbue 
C nowDHEY . . .24 W, B., 889 

72, ' ' Civil Procedure 

Code {Act XIV of 1R82), e, 230.— On 16th Peb- 
ruary 1872 the plaintiif obtained n^;amst the defend- 
ant a decree for poaseBBion u]Mm his mortgage, and 
in atUnnpting to take posBCsaion was obstructed by 
iV., another mortgagee of the defendant, whereupon 
the plaintiff applied for removal of the obstruc- 
tion, hut his application was rejected on the ground 
that N. was in i^ssesaion ns mortgagee, and that 
the plaintiff was not entitled to possession until 
N,*e mortgage was rwlecmod. The plaintiff did 
ap]>ly for execution any further, lii 1884 the 
defendant paid off N,*tt mortgage, and on 27th 
A\igust 1885 the jdainiiff ,»rt;Henied nu application 
for execution of his decree of 1872. On relereucc to 
tlui High Court., — Held that the execution of the 
decr(‘e was barred, no application for execution 
having Ikhju mtule since 1873. The previous appli- 
cation for execution not having been ina<le under sec- 
tion 230 of the Civil Pr(»ceduro Code (Act XIV of 
1882), the general law of limitation, as laid down in 
article 179 of Act XV of 1877, governed the case. 
ANNAJI APAJI V, lUlIJl JiVAJI 

[I. li. B., 10 Bom., 348 

78, ■ Application for exe- 

cution made within time of a previous barred appli- 
cation in which execution was allowed , — An applica- 
tion for the execution of a decree, t}iough#]nude 
within three years from the date of a previous appli- 
cation, w'as barred, under section 20 of Act XIV of 
1859, if tlie j>revious application were barred, even 
Uiough execution was allowed to issue on such appli- 
cation. Gopal Ootind V, Ganrshdas Tbjmal 

[8 Boixl, a. C., 97 

74, , , — Application for exe^ 

eufion of decree already barred, — Limitation Acts 
{IX of mi), toi. II, art. 167 s (XV of 1877), u. 
2, .V.—No proetiss can legally issue uimn nu ai>plica- 
tion for the execution of a decree already barred by 
limitation, nor can an application made under such 
ciri'umstancos bo a valid npplieation, or one which 
under the Act would give the exeeution-ercHlitor 
a fresh iHjriod of limitation, 8HI7MBHUNATH 8 uaha 
V, Quebchuen Lauiei . L I*. B., 6 Calo., 894 

[6 C. L. B., 487 

75, . — . n I — HxecuUon of decree de- 

claring right to maintenance, — Annual payment . — 
A decm>-holder having obtainetl in 1874 a decree en- 
titling her to a certain sum to be paid annually 
by the judgment-debtor, applied for execution of tlie 
decree on the ilth of March 1875, but made no 


LIMITATION ACT, 1877. art. 170, oL 4 

— continued. 

2. PERIOD FROM WHICH LIMITATION 
RUNS — continued, 

(d) WhBEB PBBTIOIia APPLICATION HAS BEEN 
MADB — continued, 

further application until July 1882. Held that 
this application was barred by limitation. Sembley — 
The decree being a declaratory decree, a suit to enforce 
the annual right to maintenance would lie. Sabua- 
NATUA DiKSHATAB ®. SUBHA LaKSHMI AmMAL 

[I. L. B., 7 Mad., 80 

76. — - " ■ '■ ' ■ ' Application toilhin 

time. — Where a Judge finds that an application for 
execution is within time, and there is no appeal from 
his finding, his successor is not justified in going be- 
hind his order. Dhebbaj Mautab Cuund v. Moou- 
LEBDHUB Ghosb ... 16 W. B., 67 

77. Suit on decree. — Steps 

to enforce decree. — Tlie plaintiff sued to recover ar- 
rears of rent at an enhanced rate, basing tlie claim 
on a decree obtained by him in 1800 declaring his 
right to such rent. Held that the right was not 
extinguished because the plaintiff thought fit not to 
take any steps to enfori'e it for some four years 
subsequent to thedatc of the decree. Jai Ciiand 
Bbhaei 7 N. W,, 177 

78. Application for exe- 

cution of decree. — Application for execution of a 
decree obtained in 1858 under the old law us to 
limitation was made in Juniiary and disjiost'd of 
ill February 1804, and a subHcciuent applieaiion was 
mode in Koveinbcr 1807. Held that the first iqqili- 
cation was in time, but the second a])])lieatiou was 
barred by section 20, Act XIV of 1859. ViBABUADEA 
Rag V, Ramaiya alias Rabpautitla . 4 Mad., 148 

79. — — — Obligation to show 

application is within time. — A decree-holder apply- 
ing on DeeemlHT 24th, 1804, to execute his ilecrec 
passed on December 7th, 1801, was bound, iimler 
section 20, to show* that lie had taken sowt' procei^l- 
ing within three years next before the application to 
keep alive the decree. Ruaevt Sinqh p. Sadft 
Ali 6 W. B., Mis., 20 

KoOL ClirNDEB CuDCKEEBUTTY V, KCMUL 

CuuNDKE Roy . . 6 W. B„ Mis., 17 

80. ' Application within 

time. — An appHeation mailc on the 8th January 1875 
to execute a decree, the last preceding application 
having Inru made on the 8tli January 1872, was held 
to be w ithin the time allow ed by article 107, scluslulo 
11 of Act IX of 1871. Duones.suh Eooxj» p. Roy 
Goodee Sahoy . . 1. L. B., 2 Cwlc., 336 

3. NATURE OP APPLICATION. 

{a) Qsneeally. 

8L **' Proceeding ** under 

Act XI y of 1859^ 8. 20,— -The word** proceeding*" in 
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— ronftnued. 

3. NATURE OF APPLICATION— ooM^inuurf. 

(a) OrneuALT.Y — i'ontinupd. 

Boction 20, Act XIV of IS,')!), incuiii a proct‘ctli!i^ 
not Imrred by the law of limitjitioii, aiul uiiilcr wiru*li 
jwoccss of cxtMition n)ij?bt lawfully have issued if the 
I)roet‘t*dinj? had Ikvii oi)|M)8ed. lIiBSKSSUa MULLICK 
V. DninAJ Maiiatah Cuand 
[B. L. R,, Sup. Vol., 967 : 10 W. R., P. B., 8 

Radiioo Cuowdhhain V. JIkkt Lali- Roy 

[11 W. B., 209 

82. Application to keep 

decree in force . — Intention to enfotce it. — In order 
t<> keep a decree alive, it was, uiuler section 20, Act 
XIV of ISfiO, not ih'cessary that the application for 
execution sho\dd Ik* nnide with the intenti<»u of eiifore- 
iii); the dt'cree at that time. All that the section 
re(juired was that s<»me ])r(weedinff should have Ihmmi 
taken to enforce tin* di'cree »n' to k<H*p it in force 
within three years. Kon DAltA.ir VknkATA SuBBAIYA 
r. Rama Kkisiinamma ahan UurrKiiiSTNAiTA 

[4 Mad., 75 

KuLLYAN SINOII V. IlAlIADFR SlNCJII 

[Agra, r. B., 163 : Ed. 1874, 122 

The proceeding need not Ik* succi'ssful. Kaleb 
Kisuoue Rose v. Puosono CurNDKit Roy 

[10 W. R., 248 

AKBAH GAZEE V. NtTEEEZtJN . 8 W, R., 99 

EtillAN CuCNDEBRoSE f». JUGGOBtrNDHOO GllOHE 

[8 W. R., 98 

Rut see Lalla Rishkn Dyal Singh v. Ram 
S uNKFK Tewakkk . 6 W. R., Mis., 38 

And .Tunabdun Dosb Mitteu «. Rajah Rooknee 
Ruli I B .6 W. R., Mis., 48 

The ]m)ceedinprH could l>e withdrawn when they 
a])])eHred to he useless, and it was not necessary R) 
jjrosecute them to a termination. Kullyan Sikoii 
V Rauadub Singh 

[Agra., P. B., 103 : Ed. 1874, 122 

33^ Civil Procedure Code 

{Act X of 1S77,) s. 374 . — The rule laid dow'ii in sceiion 
374 of the Ccsle of Civil Procedure (Act X of 1877), 
that w here a suit is withdrawn with leave to bring a 
fresh suit, the plaintiff shall he lamnd by the law of 
limitation in the same manner as if the tirst suit had 
nf)t iK'cn brought, applies to applications for execu- 
tion ; and, therefore, in counting the time of three 
years prescribed by the Limitation Act XV of 1877,. 
schwlule II, article 179, clause 4, an aijplication al- 
lowed to be w'ithdrawn must b<> discarded as if it had 
never been presented. PinjAHB v. Pibjadb 

[L I<. R., 6 Bom , 681 

04. Execution of decree . — 

Applicatton withdrawn hy decree-holder. — Limit- 
ation . — Civil Procedure Code^ as. 374^ 647. — The 
holder of a decree for money, dat4>d the 7th .lane 
1879, applied on the 20th July 1880 for execution 
thereof, but it apjM^ared that in certain tjarticulars 
the decree ret[uired correction, and it was therefore 


) LIMITATION ACT, 1877, art 179, ol. 4 

— < ou/iimed. 

8. NATURE OF APPLlCAT10N--eo«#i»Esrf. 
(a) Genbbally — continued . 
onlered, at tin* reijiu'st of the pleader for the decrco- 
hoUlcr, that the application should bo dismissed and 
I the dccret^ returned t«i him for amendment. Tho 
next ap])lication for execution of the decree w'as made 
hy the decree-holder on the 10th February 1888. 
Held that the ai>plication of tho 20th July 1880 
having been j)ut in and afterwards tak(>n back by tho 
decree- holder, the i)roceeding ht'came to all intents 
and puri)osi‘s as tliough no ap])lication had been 
made j that, therefore, it could have no effect as till 
iipplication nnwlc in accordance with law for execu- 
tion within the meaning of article 179, schedule II 
of the Limitation Act; that, ap])lying the rule con- 
tained in section 371of the Civil Procedure (?(Mle, in 
accordance with section 017, to the ai)plication for 
execution of the 19th Fi'hrnary 1883, the (picstioii of 
limitation must he tlclcnnined as if the lirst iqiplica- 
turn hatl never In't'u tiled ; and that the aj>plicatioii 
now in (juestion was c«»tiHe(picnt.ly barred hy lijuitatioii. 
Itamnnandan Chetti v. Pcrialpmbi Hhervai^ I. L. R,, 

6 Mad.t 250, dissented from. Pirjade v. Pirjade, J. 
L. R.,6 Bom.f 6*87, referred to. Kikayat Ali «. Ram 
Singh . . . . I. L. B., 7 All,, 369 

85. Application to exe» 

cute decree. — Abandonment of former application.— • 
A decree. holder having lirst ask(*d the Court to a ttach 
certain innnovtaihle ]>ropcrtu‘s, applied snlmctim'iitly 
for the isHiu^ of a w arrant of arrest, and tlnully j)ray(Hl 
the Court not to proceed with those two aj>plicaf ions, 
hut to allow him to attach certain other i>ro|)ertieH ; 
ami this prayer was allowed. Held that this was 
virtually an abandonment of tlii; tw’o original appli. 
cations which were virtually struck off, an<l that tho 
last application was the om; which came within tho 
meaning of the Limitation Act, 1871, article* JG7. 
Jmla IluuEE SuNKUJi Sauoy p. Kkjhiina Kant 
IH tt 25 W. R., loe 

80. Application for exe» 

cuiion . — Withdrawal of application. — Subsequent 
application for execution more than three years after 
date of last proceediny . — Civil Procedure Code {Act 
XIV of 1HH2), s. 374.- -Tlic plaintiff obtained a de- 
cree in 1871, and a])pried ff>r its execution, lirst on 
the 4th of August 1875, then on the Gth of July 
1878, and again on the 23r«l of July 1880. The third 
application was withdrawn with jMTinission to apply 
again. On the 30th Novcmlajr J882, tho plaintiff 
made his present appli<'atiori. Held that the jiresent 
application w'as not tiine-harred. Th(5 rule laid down 
in Hcction 374 of the Civil Pna edure Code f Act XIV 
of 1882)— that where a suit is withdrawn with leave 
to bring a fresli suit, tljo plaintiff shall be bound hy 
the law «)f limitation in tlie same manner as if the 
first suit hatl not lareii brought— d(KJH not apply to ap- 
]»rKatloiiH for execution. Pirjade v. Pirjade, L L. 
R ., 6 Horn., 6Ht, disHcnU'd from. Tabaouanb Mbo- 
BAj V. Kabhinatji Tbimbab 

[I. L. B., 10 Bom., 62 

87. ' — An application for 

execution cannot he thrown out summarily as barred 
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t.tmt tatioit act, 1077, art 170, cl. 4 

-^continued. 

8 . NATURK OF APPLICATION— eon/tiiMtfcf. 

(a) QknkualLT — continued. 

by limitation, because the decree -holder has failed to 
find any of his judjynient-dehtor’s property, or been 
baliled in his endeavours to satisfy his decree. Dtike- 
BAJ Maiitau Cuand V. Moobleeduur Ouosk 

[16 W. R., 07 

03 ^ — 1 Ohlifjniions of Court 

and creditor to issue execution. — Though it is the 
duty of the Court to issue jiroccss after application 
has been made for execution, yet the law fully in- 
tends that when the decree-holder sees that the Court 
has taken no steps to issue any process, he shall lie 
diligent and move the Court from time to time, as re- 
quired, to keep him within the period of limitation. 
GOOBOO DaS8 DDTT V, WOOMA ClIITllN ROY 

[13 W. R., 83 

S9. —■ — ■ ’ Question of hona fides. 

^Act XI r of 1S59, s. 20.—\h\i\or Act XIV of 1859 
no proceeding was eflPeetual unless it wne bond Jide. 
KaM fciAUAI SlNO V. SllK( SaUAI SlRO 

[B. It. B., 8up. Vol., 492 : 1 Ind. Jur., 

N. 8., 42 

Tabbur Sinqu t», Moteb Sinou 

[8 W, R., 306 

S. C. on review . 9W. B.,443 

Golam Asqab V. Lakhimant Deui 

[2 B. L. B., Ap., 24 

GUKOA NaKAVAK CfIOWDIIKY e PlIUL M(HIA^f- 
MKi> StuKAu . . 2 B. L. B., Ap., 45 

BiiAUOTKA Dkbea V. Kurkonamoykh Dobsia 

[10 W, R., 229 

Kalbe KisriORB Bose t. Prosono CurNDKit 
Roy . . . • 10 W. R., 248 

It was doubt^’d wliether the (luestion of bona fides 
was one of law or of fact. Tabbvb Sinoh v. Mo- 
teb Singh . . . .9 W. B., 443 

The Court generally presumed that proceedings in a 
suit were bond fde, and it lay on the party who im- 
pugned them to show or suggest somothing from 
which the Court could infer that they were not bond 
fide. Tabbub SiKou V. Motbb Singh 

[9 W. R„ 443 

Dbrraj Mahtab Chund v. Modhoo booditn 
Bonmrjbb . .16 W. R., 162 

Loot? Ali v. Aboo Bibeb . 16 W, B., 203 

Amekbun Bibeb v. Shibpbbshap Thasoor 

[8 W. R., 199 

Seith Kishbn Chakd v. Koub Askunpkb Gib 
[1 N. W., 96 : Ed. 1873, 145 

And then of course the decree-holder had an op- 
portunltN of ex]daiiniig fully and clearly ali his acts. 
Bebtanaiu Mundle «. Anund Cuunpkr Roy 

[16 W. R., 6 

Uddotto Chubw Sahoo 9. Ram Dhfn Rot 

[16 W. B., 286 


LIMITATION ACT, 1877, art 179, cL 4 

— continued. 

8. NATURE OF APPLICATION— eoafiniterf. 

(a) Oenebally — continued. 

As to what was evidence of hona fides or the con- 
trary 

Kkipa Moyeb Dossee®. Pooeun Ciiondeb Rot 

[11 W. R., 403 

Titoobam Bose v. Taeinebchurn Ohose 

[16 W. R., 127 

Ram Soondab v. Ram Canto . U W. R., 8 
And Ram Dhun Goor v. Gooboodobseb Dosrke 

[13 W. R., 40 

Bhabotea Dbbea V. Kubbona Motee Dassia 

[10 W. B., 229 
Tarttck Chunder Chuckbrbutty V. IIfro 
C iiuNDBB Chuckbrdutty . 15 W. R,, 473 
Raj Coomab Baboo ®. Judoo Bfngsheb 

[14 W. R., 112 

Ameer Ali v. Sahib Singh , 16 W. R., 630 
In the matter of Kalbbdass Ghosb 

[16 W. R.. 356 

Kibto Kant Bubal r. Nistabinek Dbbia 

[8 W. R.. 268 

In judging of the bona fides of iwoeeedings to ob- 
tain execution of a decree, tin* whole course of those 
proceedings was to be regartled. The fact that lui- 
exphitned delays have oeeuTTt*d during the proci‘(Hr)ngB 
ill execution of the decree, or that some of the pro- 
ceedings were ineffectual, is not necessarily eviilenee 
of a want of hona fides. Benodebam Sen v. Bko- 
jENPBo Narain Roy 

[13 B. li. B., P. C., 169 : 21 W. R., 97 
S, C. in lower Court, Bbojenpbo Narain Roy v. 

Binode Ram. Sein . . 11 W. R., 269 

Under the present Act no question of bona fides 
arises. 

90. Sufficiency or other- 

wise of mere applications. — Act XIF of 1859. s.20. 
— Under Act XIV of 1859 there were contrary deci- 
sions as to whether a mere application for execution 
was a pro<!eeding to enforce the decree. Cases which 
held it iusuffieient were — 

Chundeb Coomab Roy d, Shu rut Soondery 
Dbbia . . . 6 W, R., Mis., 37 

OossAiN Qopal Dutt r. Court of Wards 

[21 W. R., 418 

Idoo r. Beshaboolla . 2 W. B., Mis., 10 
Raj Bullob Bute v. Tabanath Roy 

[3 W. B * Mis., 2 

Shbo Pbbtab Lal r. Issue Roy 

[6 W. B., Mis., 23 

See also Abdool Hekim v. Asebntoollah 

[25 W. B., 94 

Contra, Qour Mohan Banbopadhta r, Taba 
Chand Banbopabhya 

[3 B. L. B., Ap.. 17 : U W. B., 667 
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LIMITATION ACT, 1877, art 179, cL 4 

— continued. 

8. NATURE OP APPLICATION- 
(rt) GEFrBBALLY — continued. 

VaEADA ChKTTY V. VAIYAPUBY MrDATJ 

[4 Mad.. 151 

LuoHaiuK SiNon r. Nauaik . 2 N. W., 186 . 

Chumun Bhuout V. Mudun Mohan 

[2 N. W., 186 

Hub Sahoy Sinqu t?. Gobind Sahoy 

[21 W. R.. 244 

See also Tabbub Singh v. Moteb Singh 

[9 W. R., 443 

Mauomkd Baceb Khan i\ Sham Dky Kokr 

[12 W. R., 2 

R A JEER Locuun Saha Chowdhry v. Maseyk 

[18 W. B., 193 

An application for oxcciition of a (locroo followed 
l>y iss\u* of notice wjis held to he a ])roeeedin^ 
keep alive the decree. LrCKER Narain Ciutcrku- 
miTTY r. Ram Ciiand Siucar . 6 W. R., Mis., 63 

Shoo Cuand Chundku «. Grant . 7 W. R., 10 

An application hy a decree-holder for issue of notice 
and for enforcement of the <lecree hy poHsession w'as 
lield to he a proceeding’ to keep the decree in force. 
Mookta Kasuee Daubb v. Gunga Dahs Roy 

[14 W. R., 483 

Also an application for excc\ition, and order to de- 
posit tulluhaiia folio w«hI by such deposit, and service 
of notice, was stitHcient. Tbiloohttn Uhattbrjek 
V. Haduamoni Dohsbb . . 6 W. R., Mis., 74 

91. and s. 19. — Execu- 

tion of decree. Application for . — The mere payment 
of a Court fee in connection with execution pro- 
ceediujrs, with a view U» obtain leave to bid for 
projHjrty then u]> for sale in execution of a decn‘e, 
does not constitute* “ the taking of some, step in aid 
of execution” within the ineajiin^ of article 
schedule II of the Limitation Act (Act XV of 1877), 
eo as tf) prevent the execution of the decree heinj^ 
barred within three years from the date of such j)ay- 
nient. Torkb .Mahomkd r. Mahomko M a hood 1 
Bi X . L L. R., 9 Calc., 730 : 13 C. L. R., 91 1 

92. Application made to 

keep in force decree . — A judjifinent-crcHlitor, on find- 
ing that his judgment-dehtor has no proj)erty on 
which he can lay hands for the purposes of execution, 
can always file an application simply to keep in force 
his decree. Nilmoney SlNOii Deo v. NiLCOSTUfi 
Tpffadar . 25 W. R., 646 

{b) Ibregulab or Defective Applications. 

93. Irregular application 

for restoration of execution case. — Where certain 
execution proceedings ha<I been struck off the file, 
and the decree-holder applied that they might Im 3 
restored, his petition containing not one of the parti- 
culars set forth in section 207 of the Code of Civil 
Procedure, it wa« held that hU application was not an 


LIMITATION ACT, 1877, art. 179, oL 4 

— continued. 

8. NATURE OP APPLICATION- 

(b) Ibbegulab OB Defect iTB Applications 
— continued. 

application to execiiU^ the decree within th© moaning 
of the Procedure Code. Uamdhun Roy o. Abuool 
Gunkb 9 W. R., 390 

94. Application for 

execution of decree irregularly made. — Where an 
application for execution of a decree was defective in 
regard to many ])iirticnlars re(|uired hy the terms of 
seetion 212, Aet VII 1 of 1859, and asked also for 
ex«<ciition of a share only of the deeret*, it was held 
not to Ik* a procct‘diiig within the meaning of section 
20, Act XIV of 1851). Where an application for 
execiitioji by a party repr^enting himself to be tho 
purchaser of a decree* was rcjcctc'd on account of tho 
applicant’s failure to ju'oduce evuh'iice, as he was 
direct(*d to do, in Hiip])ort. of his (daim, it was h4‘ld not 
b) he a proceeding properly t4iki*n to enfov<*e a ileeree. 
OonoYOHANi) Luskur r. Nouocoomar IV>ramanick 

[10 W. R., 428 

95. a nil Procedure Code^ 

181)9 i s, 212. — Application to execute decree . — Under 
Act IX of 1871, sehcdule 1 1, arth*hi 1<»7, an a])plicatioii 
for executing a decree is not a ])roper one unless it is 
in accordauct* with the Code of Civil Procedure, sec- 
tion 212. Qufvre , — What is the effect of that Act 
u))on the High Court’s dt*(*ision as to the bona fides 
of jiroceedings h) kt*(‘j) a dc<*ree in forci* ? GouuBB 
SlTNKDR TUIBKDEB V. AmAK ALI CilOWDHRY 

21 W. R., 309 

96. ■ - ■■ - Application for exe- 

cution of decree. — Proceeding to enforce decree . — 
The ‘'application ” spoken of in article 167, clause 4 
of Hclie<itile 11 to Act JX of 1871, is not merely such 
an apjdicatiim as is conttnupiated hy section 212 of 
Act V III of 1859, hut includes an ai)plicatiou to keep 
in forci* a decree or order. The language of article 
167, clause 4 of schedule 1 1 to Act IX of 1871, is wide 
enough to include any apjilieation to enforce or keep 
ill forci: decrees or orders, and, coiiHcqueutly, an 
application to enforce or keep in force u decree by Mie 
attachment of a portion of the property of tho defend- 
ant, will keep the decree alive against tho residue 
of his jiroperty or his person. An order for attach- 
ment of a ]>ension in satisfaction of a decree, obtained 

I on the loth Deeeraher 1 803, was made on 1 6th April 
j 1869. After the passing of the Pensions Act (XaII 
! of 1871), the Deputy Collector refused to continue 
I paying the pension to the decree- holder, and returned 
! to the Court the warrant of execution issued under 
I the order of 16th Ajiril 1869 ; and an order, finally 
j disjiosing of tlie application for attachment, was made 
on 14th Juno 1872. On 19th June 1872 the decree- 
holder presented a fresh application, {iraying tliat the 
• attachment of tlic pension might ^ continued, and 
a letter bo written to the Collector, directing him to 
continue to pay the pension to the decree-holder, as 
directed hy the order of Ifith April 1809. HeldtYmt 
snch uist-rnentioncd application came with clause 4 of 
article 167 of schedule II to Act IX of 1871, and 



( 3508 ) 


OIQEST OF CASES. 


( 8504 ) 


LIMITATION ACT, 1877, art 179, oL 4 
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8. NATURE OP APPLICATION— 

(h) lEliKaULAE OB DkFBCTITE APPLICATIONS 
— continued. 

was not barred. Keldy also, that the fact of the 
application having been returned to the vakeel for 
aniendinent instciad of being amended while on the 
file of the Court, mode no difference to the applica- 
tion of the above principle. Fuzloob Ruhman ©. 
Altap Hobsbn . . L L. B., 10 Calo., 541 

112. DeJekan Agriculture 

ists* Rf lief Ac It XVII of 1879, a, 22. — Conciliation 
agreement.-' Civil Procedure Code {Act XIV of 
1882), 8. 261. — Application for attachment of an 
agricuUuriaV 8 propertg . — A conciliation agreement, 
dat(*d the 2nd 0(5t.obcr 1880, between tlie decree- 
holder and the iudginont-debtor, 8tij)ulating that 
the former should allow a remission of HIO and 
the latter should execute a document for the remain- 
ing sum of UOU, to be ])ald in 1882, was filed in 
Court on 20th November 1880. In 1883 the decree- 
holder presented two applications for satisfaction of 
the agreed debt of UOO by attaclnnent of the dcsbtor'a 
property, which applications wito granted, but were 
not ]»roeeeded w'ith through some default of the 
deerei!*hold(?r. On 4th Ju.te 1885 the (h*ertie*holdor 
made the pr(‘sent. apjdication, praying that under 
sections 2(U and 202 of the Civil Procedure Code (Act 
XIV of 1882) an order directing the judgment- 
debtor to execute a Ijond in teriUH of the conciliation 
agretouent might be made, or that the Court might 
execute one oji his behalf. On reference by the 
Subordinate Judge under section 017 of the Civil Pro- 
cedure Code (Act XIV of 1882) to the High Court, — 
Held that the ai)plication8 in 1883 for attachment of 
the debtor’s propi'rty wore not “ in a(!Cordanee with 
law,” being forbidden by the Dekkan Agriculturists’ 
Relief Act, XVll of 1879, section 22; and that the 
present application under section 201 of the Civil 
ProctHlnre Code (Act XIV of 1882) was, therefore, too 
late under clause 4, article 179 of scIuhIuIc II of the 
Limitation Act, XV of 1877. Cuatub Kuvbual- 

OUAND V. MaHAOU RhAGAJI 

[L L, R., 10 Bom., 01 

118, Appheation by 

pleader for execution after decree -holder* 8 death . — 
Whew a decree-holder died without taking out exe- 
cution of his decn*e, and two days after his death 
his pleader inaile an application for execution on his 
bidialf, this being the first application of the kind, — 
Held that, inasmuch as the authority of a pleader 
ci'ases at the moment of his client’s death, the appli- 
cation was invalid, and was not such an application 
or step in aid of execution of the decree as could 
save a subscKiucnt application for exooution by the 
ileerwbolder’s heirs from iH'ing l>am»d by limitation. 
Kallu V. Muhammad Abdul Ohani 

[L L. R„ 7 AH, 664 

114. Decree in favour of 

firm fs name of agent, — Application for execution 
by another agent . — A decree was (>assed in favour of 
a Ann ill the name of an agent of the firm. The 
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{h) iBBBaULAB OB DbFEOTIVB APPLICATIONS 
— continued. 

second and subsequent applications for execution 
were made by an agent of the firm other than the 
agent named in the decree. Certain persons, alleg- 
ing that they were the proprietors of the firm, ap- 
plied for execution of the decree. The ap])licatioii 
was refused, on the ground that the proceedings in 
execution taken by the last-mentioned agent were 
invalid, and execution of the decree was therefore 
barred by limitation. Held that such proceedings, 
how’ovcr irregular, were not invalid. Laodman 
Bibi V. Patni Ram • . I. L. B., 1 All., 610 

116. Legal representative 

applying for execution without her name being on 
the record. — A. obtained a decree against B. in Juno 
1879, and in execution thereof some time in 1879 
attached certain moneys in Court which l>elongcd to 
his judgment-debtor, and obtained an order for jwiy- 
ment out to him. Before receiving payment A. died, 
aud the t;xceution proceedings were struck off on the 
aist January 1880. On the 14th June 1880, unci on 
the 22nd June 1881, the w’iilow' of A., who had taken 
out probate, applied to withdraw this money from 
Court, and on the Ist of April 1882 applied for a 
copy of the decTee obtained by A. for the purposes of 
execution. At the time of these three* applications 
the widow' laid not applied for substitution of her 
name on the rtu'ord in the place of her deceased 
husband. On the 5th January 1881 the w'idow ap- 
plit*(l to have her name substituted on the record, 
and for execution. Held that the application was 
barred, as the previous applications were not, under 
the circumstance's, steps in aid of execution. Gunoa 
Pebshad Bhoomiok V. Dbbi Sundabi Dabea 

[L L. R., 11 Calc., 227 

4. STEP IN AID OP EXECUTION. 

(o) Gknkually. 

116. Proceeding to en- 

force decree by interested party. — In order to enforce, 
or to keep in force, a decree, it was not necessary that 
the proceeding alluded to in section 20, Act XIV of 
1859, should have l>een taken by the particular party 
seeking to execute ; it was sufticient if any one in- 
Ujrestod had taken any proceeding. Nakain Roy v. 
Sbbenath Mittbe .9 W. B., 485 

117. Right to enforce de- 

cree. — In order to keep a decree alive, section 20 of 
Act XIV of 1859 doi?8 not require more than that 
some actual pn>coeding should bo taken, which, if 
successful, would result in the discharge or partial 
discharge of the judgment-debt. The proceeding 
neetl not Ik* by a ]K*r 80 U legally and rightfully en- 
titled to the deeree. Nadie UossBlN r. Peaboo 
Thotildakinre 

[14 B. L. B., 426, note : 19 W R., 265 

118. ■■ Application not by 

decree-holder u the record. — Application to execute 
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(rt) Generally — continued, 
decree. — An application not made by the decree- 
bolder at the time on the record, cannot Ik* coiieider- 
etl to be an application to execute the decree. Dir- 
BiAo Roy V. Doolla Roy . . 24 W. E., 10 

119. Proceedings to keep 

decree in force. — A decree was obtained on Gtli 
June 1861, and in February 1864 a pretended pur- 
ebaser of it souj^ht execution. On 15tb March 1864 
the original dcciw-lioldcr berself applied for execu- 
tion of the same dt‘cree against certain of the jndff- 
incnt-dcbtors without mentioning the u]i}>ellnnt, who 
was one of them. SubHC(|nent j)roceedinga at differ- 
ent times were taken between her and the alleged 
purchaser in orilor to ascertain which of them was 
really entitled to execution of the decree, and on the 
Gtb March 1867 her representatives got a decree 
setting aside the alleged purchase, and declaring that 
they might execute the decree of 6th June 1861. 
Accordingly, on Slst August 1868, an application was 
made by lier representatives for that purjjosc. Be- 
tween tlie 15th March 1864 and SIst August 1868, 
no proceedings had been taken in executi»>n. Held 
that the appli(*ation was not barred by limitation ; 
that no execution could be given till it was ascer- 
tained who were the wtual decree-holders ; and that 
the intermediate proceedings for that purpose were 
bond Jitie jmoceedings within section 20, Act XIV of 
1850, for the purjiose of ke(*ping the decree in force. 
Audul Uuknv V. PooosE 

[4 B. li. B., A. C., 1 : 12 W. E., 430 

120. Application for exe^ 

eufion of decree bg benatnidar. — An application for 
execution of a decree by a m«Tc 1»enamidar is not an 
aj)plication in accordance with law within the mean- 
ing of article 170, clause 4 of schedule II of the 
Limitation Act (XV of 1877), such as to afford a 
fresh starting-point for limitation. Dknonath 
C nucKEunrTTY r. Lallit Coomau Gak(jopai>h?a 

[I. L. E., 9 Calc., 038; 12 C. L. E., 146 

12L — Proceeding to enforce 

decree. — Steps taken towards placing the assignee 
of a decree in the pc^sition of the original decree- 
holder did not constitute jiroceedings to enforce, or 
to keep in force, the decree within the meaning of 
section 20, Act XIV of 1869. Beojo Lall Puka- 
MANicK V. Ram Taeun Gossain . 10 W. B.; 127 

122. Decree. — Applica- 

tion to enforce decree. — AppW'ution hg heir of 
deceased decree-holder to substitute his name on the 
record. — O. obtained a decree against the defendauff 
on the 29th November 1867, and applied for execution 
of it on the 23rd July 1870. After G.*s death, his 
son ma<le an application, on the 10th March 1871, 
praying for sul^titution of his name in the place 
of bis deceased father, and tliat the money due 
under the decree should Ik* recovered and paid to him 
as heir of the original plaintiff. On the 3rd Janifary 
1874, and several times subsequently, the sou applied 
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for execution of the decree, his last application being 
in 1878. lk)tb the lower Courts held that the appli- 
cation of the 10th March 1871 was not an ap]>lication 
“ to enforce or kt‘pp in force the decree ; ” that 
the application of the Srd January 1874 was, there- 
fore, barred by limitation, having been made more 
than three years after the first a))plieation of the 
23rd July 1870, and that, consetiueiitly, the subsequent 
a]>plicHtionB were lairred. On appeal to the High 
Court, — Held that the application of the 10th March 
1871 was an application “to enforce the dcM’ree,’* 
and fcdl within article 167 of Hchedule II of Act IX 
of 1871. The High Court accordingly reversed the 
orders of the Courts below, and directed that the 
decree should be execute<l, os ]>rayed by the appli- 
cation of the 3rd January 1874. Govind Shanbuoo- 
t). Api’aya . . 1. L. E., 5 Bom., 246 

128. ... u ,,. Dispute between pur- 

chaser of decree and third party, — A disimte between 
the purchaser of a dtjcrei^ and a third ]>arty, and the 
j)roceeding8 conneeted therewith, cannot !)e taken to 
be proceedings within the purview of section 20, Act 
XIV of 1859. Narain Aciiaujkb Chowdhuy i>. 
MoUAMOYA DAHKK ClIOWDllRAlN . 10 W. E., 240 

See Bui.ionauth Cuowdhky v. Lall Mkkau 
Munnekpooueb . . . 14 W. E., 391 

The j>roceeding must be one against tln^ jiulgmout- 
debtor. Jalo Lall e. Radha Ivjhbkn Mittkk 

[17 W. E.. 99 

{b) Steikino Cask off tub File, Effect of — 

124. — — Striking case off the 

file. — Proceeding to enforce decree. — Striking a case 
off the file is net an effectual proceeding to keep a 
decree in force under the liaw of LimiOition. MUDUK 
j Bhckct V. Dooau Bjiaeateb . 8 W. E., 820 

126. Sinking case off the 

j Jlle . — The mere pendency of an ex<*euliou cose struck 
' off the tile for want of preseculien, or the striking 
such case off the tile, is not a proceeding within the 
meaning of section 20, Act XIV of 1859. Uam 
Sahai Sing v. Shbo Sauai 8ino. Gurudas 
Akulli V. Gobin Naiic 

[B. L. E., Sup. VoL, 492 
1 Ind. Jur., N. B., 421 : 6 W. E., Mis., 98 

126. Consent to striking 

case off the file. — Consi’nt of tint decree -holder to the 
striking off of an attachment is not a proceeding to 
enforce a decree but a relinquishment. Tbtlby r. 
Pbkt Singh . . Agra, P. B., Ed. 1874, 117 

127. — ; Striking off execu- 

tion proceedings. — A District Judge having held that 
an application to execuU; a decret* did not prevent the 
op<*ration of section 20 of Act XIV of 1859, it having 
l)een struck off, iMtcauBC the apj>licatit did not jjay 
batta; the High Court reversed the order, and direct- 
ed the Judge to determine whether the former 
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(h) Stbikino Cabb off thb I'ilb, Effect of 
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application to execute the decree was hond jidct not- 
witliMtiindin^ ])utta was not paid. Dalvi v, Lak- 
sniTHAK IIaei Patil , . 4 Bom., A. C,, 86 

128 Striking off execution 

proceedings.--- K decree was passed in 1850, and was 
in force in 1869, when Act XIV of that year was 
f>aHStMl. lletween Auj^ust 1850 and 26tli April 1864, 
nothin)? effective was done in furtherance of execu- 
tion. Petitions for execution were filed in May 1801 
and Au)?n8t 1802, and tlic usual ordtTs passed on 
them, hut they were struck off in default. On 25th 
April 1804 another petition was Ohnl, an<l notice was 
served on the debtor. Held that at that time the 
petition for execution was harrwl by limitation. The 
dwnree was not kept alive by the petitions of May 
1861 and Aupfust 1802, which were struck off in 
default. Sattabahan Ghohal «. Huaiuab Cuan- 
]>BA Dbaumo 

[2 B. Ii. B„ A. C.. 100 : 11 W. R.. 80 

Affirming? the decision of the llixb Court in Sutto 
C uuEK Ghohal ». Uuveub C sunder Huoumo 

[9 W. R., 606 

129. Striking off execu- 

tion proceedings , — "Bond Jide proceedings to keep 
decree in force. — .\ decree was ohbiined on lOlli 
April, 1869 and execution was ajiprutl for on 28th 
December 1861, when th(‘ applicant was ordered by 
the Court b> ])rodue<‘ a certiileate of lu'irsliip. On 
his failiu)? to <lo so, tin* case was struck off. He 
next applied for execution on 19th Aupist 1864. 
Held that the proetHtdinjrs takt*n in 1861 were not 
bond Jide jiroeee«lin)j8 on the part of the Court sneli 
as would keej) the decree alive, ami that the a))piiea- 
lion was barred. Latum ipat Sibou Hoy v. Wahid 
An . .2 B. Ii. R.. A.C„ 194 : 11 W. B., 70 

150. Striking off execu- 

tion proceedings. — Bona fides, — Where tlie repre- 
sentatives of a deceased dwree-hohler a]iplied for 
exei’utioii of his deeree, and were din'etinl to furnish 
prm>f that they were the representatives (»f the 
deeeused, and did so, and then their exeentitm case 
was striiek off the tile, — Held that the steps taken by 
them were bond Jide stA»ps taken to keep the deerei' 
alivo. Adina Ihwi r. SuuunrNNiBsA Htwi 

[3 B. Ii. R„ Ap„ 142 

151, Striking off execu- 

tion proceedings. — Proceeding to enforce decree . — 
Api>lieation for the exeeution of a deciw was made 
on the 2lst Dt'cemU'r 1864, and in ])ursuance of such 
application the notice rtMinircsl by law was issiunl to 
the judfjment-dehtor. On the 7th February 1865 the 
Court exee\itiu|f the decrtH* ealliHl on the deerex*' holder 
to pViHluce pns>f of the service of stieh notiw within 
four days. On the 23rtl February 1 865, in wnstHpieiice 
of the dtvvee-lwdder havinj? failed produce* such 
piXKif, the (\mrt dismissexl the applieatiou. There was 
iio proveiHliu)? either of the decree-holder or of the 
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4. STEP IN AID OF EXECUTION— coafiattetl. 

(b) Stbikihg Case off the File, Effect of 
— continued. 

Court Ijetw'cen the 7tli and the 23rd February 1865, 
On tlie 18th February 1868 application was again made 
for the execution of the deeree. Held that the pro- 
ceeding of the Court of the 23rd February 1865, 
striking off the former application for default of 
pros<?cutiou, was not a i»roce<*ding to keep the decree 
alive, and the latter aftplieation was therefore bt’yond 
time. Kaohu Ram t , Dannu Lal 

[I. Ii. B., 2 All., 286 

132. Striking off exe- 

cution proceedings — Application for execution of 
decree. — On the 16th January 1875 a deeree-holdcr 
ap])lied for extjcution of his decree, and the 3i'd of 
Alareh 1875 was fixed for the sale of the judgment- 
debtor’s property. On the lost-numtioned datti the 
debtor applied for two mouths’ time, and the deeree- 
hoider asKenieil to postpomunent ft)r that length of 
time only. The application was granted, and the Court 
thereujKjn struck tin* ense off the file. Nothing fur- 
ther w’HS done until the* 25111 February 1878, when 
the deerei*. holder again apjdied for exeeution. Held 
that the application of 3nl March 1875 w'as in fact 
a step taken in aid of I'xi'cntion of the deer<*e, and 
that llu' apjJieafion of 2rdli February 1878 was, 
therefon*, under Act XV’ of 1877, seliedule II, article 
17th clause 4, within tijue. Kajlttkiiy Dasskk r. 
Rash Mu>'jury Cuow’duain . 6 C. L. R., 616 

(c) Resistance to Legal Pkoceedings. 

133. Proceeding.^ to en- 

force dicree , — Ui^sistauee to legal proeiaslijjgs taken 
by another j»erHon eonnli'd as a proeeeding for tla* 
pur|H».se8 of section 20, Act XIV of 1859. Kaleb 
Kisjioee Rohe v. Pbobono CnunDBii Hoy 

LIO W. B., 248 

134. 

Continuance of con- 
test between parties. — So long as an actual 
contest was g«>ing on in Court hetw-eeii a decree- 
holder and the jmlgment-tltJdor as to the jndgiiieiit, 
there was a |M‘nding “ pn>eeeding ” within section 20, 
Act Xl\' of I Soil, and tlie ])eriod of limitation was 
t<i Ik* eoinjmted from the Court’s decision. I’he de- 
cision in the ease of Bam Sahai Smg \. Sheo Sakai 
Singh, B. L. B., Sup. Voi , 492, commented on and 
apjmned of. DiiiKAJ Mautab Chund r. Ruluam 
SlNQU RaBOO 

[6 B. L. B., 611 ; 14 W. B., P. C., 21 
13 Moore’s I. A., 479 

Chotat Lal r. Ram Dtal . 2 N. W., 402 

Modiioo Soodun Mookerjee r. Kietee Cutn- 

1>KB GUOSE 18 W. 7 

136. Hesisting claim to 

attach propertg . — Bond fide ]irocee<liTig8 in resist- 
ance of a claim to attach pn»]H’rtit*s were proeei*^ lings 
t<» enforce a deem* within the meaning of section 3^9 
of .\ct XIV of 1859. Becuaram Dutta t». Abdul 
Wahed . . I. L. B., 11 Calc., 66 
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4. STEP IN AID OF EXKCVTlOJf ^continued. 

(c) IlBSiSTAircB TO Leoal Pboceedibgs — con- 
tinued, 

136. Itesinting appeal 

against decree. — ResiBting an ap]>cal agiiinat a decree 
(which appeal was eventually coiuproinised) was a 
pi*oeeeding, within the meaning of Beetiuii 20, Act 
XIV of 1859, taken to enforce or keep alive the 
decree. Syui> Kuan v. Jumal Hibeb 

[6 W. B., Mis., 19 

See Bueeonath Chuckkebutty v. Nilmoneb 
S iNQH Deo .... 18 W. R., 7 

Uam Kuttun Banbbjbe v. Ambeboolmolk 
Bunwaekb Oobind . 6 W. B., Mis., 96 

137. Opposing applica- 

tion for leave to appeal,— K\\ a]>])eal proHOCuted to a 
decree was a ]>roceeding to enforce a decree within the 
meaning of section 20 of Act XIV of 1859. Also 
heUl there was such a proceeding where, on the 
judgment-dehtor sei'king to obtain leave from the 
High Court to a])peal to the IVivy Council, the exe- 
cution-creditor inU'rvened. Kisto Kinkku Giiobe 
Koy v. Bueeoua Caunt Singh Hoy 

[10 B. L. B., 101 : 17 W. B.. 292 
14 Moore’s I. A., 466 

6. C. in Court below, Kishen Kish ore Ghosk 
V. Buroua Kant Koy . . 8 W. R., 470 

138. — Appeals against 

orders. — Appeals against orders of the Court charged 
with the execution of a decree, having the <dTect of 
restraining execution or stopping further proceed- 
ings, wen* proceedings coming within the terms of 
section 20, Act XIV of 1859. NittyANUNU KooN- 
UOO l\ ^UG£.NURO CUUNUEE GiiOHE 

[16 W. B., 299 

139. Appeal from order 

setting aside attachment. — So also was an a]>peal 
fnim an order setting aside an atUichment. Kally- 
TERSALU SlNOU V. JANKEB DeO NaEAIN 

[7 W. B., 9 

140. Opposing applica- 

tion for review or petition of appeal.— If ^ after a 
decree uj)oii an application for revii'w of judgment 
or jK*titiou of ap|Hal, the ]>erson in whom* fav«»ur the 
original decree was given a])i)ears in jM'rson (whether 
voluntarily or up(m service of notice) to opiK)se the 
application, and tiles a vakalutuama, ordr>e8 anything 
for the puriK)se of preventing the Appellate Court or 
the Court of Review from setting tlu; judgment 
aside, such an act being an act of the ptirson in 
whose favour the judgment lias been given for the 
pui*])use of preventing its l>eing set aside, is an a<rt 
done for the jiuriKwe of ke(.*]>iug the judgment in 
force. Bhubanbswabi Dbui v. Maukndbanatu 
C uuWDURY 3 B. li. R., Ap., 33 

Kalla Cuand Paulo. Duibaj Mahataii Ciiand 

[18 W. R., 190 

141. - Opposing applica- 

tion for appeal or review, — Decree for costs. — Where 
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(c) Resistance to Legal Peoceedings— 
tinued. 

the original suit is pending in appeal, the decree- 
holder is not obliged to exeente his deereo for costs 
until the proceedings arc set nt rest by the Appellate 
Court ; and if applicat ion is made for a review of the 
order made in appeal, an attempt made to supjmrt 
the original order must Iw regarded as a proeeeding 
to keep it alive. Mauomeu Bussrkroollau v. 
Ram Kant Cuowdbt . . 16 W. B., 266 

142. Opposing applica- 

tion for review. — The words “judgment, decree, or 
order” in seetion 20, Act XIV of 1859, inuaiia judg- 
ment, decree, or order which can Ih' eiiforetnl by exe- 
cution. An a]>])lieatioii ft>r a rtwiew, or a jx^titioii of 
appeal by the ixTson against whom tin* judgment was 
given, is not a j»roc‘eeiling by the decree- ln)lder to 
keep the decree in force. Biruo 1)0BS GoHBAlN V. 
CllUNDBE SlEUE BUUTTACUAUJKR 

[B. L. R., Sup. VoL. 718 
2 Ind. Jur., N. 8., 248 
7 W. R., 621 

Lutbefttn V . Rajboop Singh 

[10 B. L. R.. 361 : 19 W. B., 186 

143. ' Opposing applica- 

tion for review. — But there is such a proeeeding if he 
a]>l)eur to op]M)si^ tlu^ application, or d<M‘H any act to 
prevent the decree being set aside. Bjj*ko Doss 
Gossain V. Chundku SiKUu Buuttacjiaejkb 

[B. L. R., Sup. VoL, 718 ; 2 Ind. Jur., 248 

7 W. R., 621 

144, Appearance as re- 

spondent in appeal. — The ajipearaneeof tlu; ]N>rMon in 
wliose favour a judg-nient was gnven us n'Hpondent on 
anHp]M*al, w as not an aetdoms L)rtlie purpose of keep- 
ing the judgment in force, witliin tlie meaning of 
HciUon 2U, Art XIV of 1859, V jeasamy Molali v. 
Mannommany Ammal . . . 4 Mttd., 32 

145, Decree for moveable 

and immoveable properfg.— Appeal in respect of 
the moveable prupertg. — Applit’uHon for execution 
as regards immoreable prupertg. — tV. A/., on 2'hth 
April 18b(», ohtiiini’d a decree against Ji M. for |Km- 
BcHsion of cerbtiti land, and also for certain movoublo 
pro|)erty. D. M. then ap|Hniled to tlu; High Court 
against tin* decree so fur only as it rehitcd to the 
moveable proj>eriy. S. M, apjstared us resjsiiideut. 
The High Court niodilied the decree in resp4*ctof the 
moveable property only on the bth Marcli 1809, Oil 
the April 18119 the deeree-bolder apjdied to the 
Oourt whieb gave the original <lecnM; for execution 
in respect of the land only. He was refused execu- 
tion as barretl by limitation under section 20, Act XIV 
of 18.59. Detd, the apr>euruii(;e of S. M., tlic decree- 
bohh;r, as rcsjsnHimit in the appeal preferred by D, M, 
to the High C<;urt (which was in res{>eci of the move- 
able projsTiy only), was no ])rociK»dtng to enforce the 
dtjcree in resjsjct of the land or to k<w*p it in force. The 
execution of the decree in res|»ect of the laud was 



( 8511 ) 


DIGEST OF OASES. 


( 8512 ) 


I.IMITATION ACT, 1877, art 179, dl 4 

— continued. 

4. STEP IN AID OF EXECUTION— 

(c) Resistance to Legal Peoceedingb— con- 
tinued, 

liarrod. Seinath Mazumpab r. Bkajanath Ma- 
ZUHDAB . 4 B. Ij. B., Ap., 89 : 18 W. B., 809 

146. — — '■■■ - Appearing at re-' 

tpondent in appeal. — In this case certain proceedings 
of the Beerhljooin Courts in 1866 apj)ealed to, and 
Anally decided by, the High Court in 1808, were held 
to be the proceedings that would, while they were 
being carried on, have ])revented the decree-holder 
(respondent) from executing his decree, and therefore 
proceedings that prevented the bar of limitation from 
a])iilying to the execution of that decree. Seee- 
NAEAiN Mittee V. DusEAJ Mahtab ( hond 

[17 W. B., 72 

147. - ■■ Proceedings to enforce 

decree . — Opposing right of third party to attached 
property. — A decree-holder having sold certain jno- 
jx'riy in execution and pur<-haH(sl it himself, a balance 
remained due to him under the decree. Some time 
after, a third ]>arty brought a suit to CKtublish his 
right to the property, the decree-holder and judg- 
ment-debtor both Uung nm le parties. Held that it 
was right, and, under the circumstances, perfectly 
C({uitabie, to count the time spent by the decree- 
holder in that litigation ns sj)ent in bond fide carry- 
-ing on execution. Komanath Jha e. Lvciimiitt 
SiNOH 19 W. B., 418 

148. — — Defence to suit . — 

A party {M.) having IsirroMcd money on the security 
of land, ol)taine<l a dt'crec against the borrower f(>r 
principal and interest, cxecuti(ni being stayed for six 
months, and plaintifT's litm on the land niaintainiHl. 

A year after the decree-holder ajiplied for execution, 
and the estate was attached wiUi a view to sale. 
Thereu})on one K, claimed the estate as his property, 
and, the claim being disallowed, c()mmenc(*il a suit in 
a Civil Court to establish his title, paying in shortly 
after, under protest, the sum which had accrued 
under the decree, and that money was taken out with 
the leave of the Court by the decree-holder (A/.), and 
satisfaction entered uixm the decree. Suhsetiuently 
K. obtaiiietl a decree iu virtue of which M. was 
ordered to refund the money. Held that the defence 
to K.*t suit by the decree-holder M. would not be a 
proeetnling taken by liim within the meaning of sec- 
tion 20. Act XIV of 1869, to keep bis decrt'c alive. 
Pbosunno Cuundee Roy v. Mooeoond Pkkshap 
Roy 11 W. B., 210 

149 . Application for exe- 

cution of decree. — Step in aid of execution. — An appli- 
cation by a decree-holder praying that the objections 
taken by the judgment-debtor to the sale of pro)K'rty j 
Wlonging to him in execution of the decree should l»e i 
disallowcil, and the sale l>e conArmed, is an application 
from the date of which the jieriod of limitation for a 
subsequent applit'ation for execution of the decree 
may be computed. Kbwal Rax v. Khabix Hr- 
8AI1I . . I. li. B., 6 AIL, 676 


LIMITATION ACT, 1877, art 179, cL 4 
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4. STEP IN AID OP EXECUTION— 

ip) Resistance to Legal Peoceebings — con- 
tinned. 

160. Step in aid of exe- 

cution of decree.** — in a suit against N. and other 
persons, obtained a decree on the 24th December 
1878, S. being exempted from the decree, and being 
awarded costs against the plaintiff. In executing his 
decree, JK., on the 16th June 1880, sought to set 
off the costs awarded to S. against tlie amount due to 
himself. On the Gth August 1880 iS. preferred ob- 
jections to this course. On the 19tb July 1883 8. ap- 
plied for execution of bis decree for costs. Held 
that the a})plication was barred hy limitation, inas- 
much as article 179 (4) of the Liuiitatiou Act re- 
quires that the decree-holder should make a direct 
and indejH'iideiit application for execution on his own 
account, and it was not sufficient to satisfy the re- 
quirements of the law to offer objections under the 
circum stances under which they were offered in the 
present case. Shib Lal v. Kadha Kishen 

[I. L. B., 7 AIL, 898 

(d) Suits anb otjiee Peoceebings by Dkceee- 

HOLl’EE. 

16L Proceedings to keep 

decree in /orre.— -Where a decree-holder is referred 
to a civil suit by the (Vnirt to which he applies 
for execution, and he accordingly carries on proceed- 
ings in order to get full relief under his decree, such 
I>roceedingH must lx* held to he in furtherance of 
execution, and as keeping the decree alive. R.vbha 
Gobinb Shaba v, Bbojknbho Cooaiak rnowBiiiiY 

[16 W. B., 207 

152. Suit to set aside 

order under t. 246', Civil Procedure Code^ 1S,59 . — 
A suit by a decree-liolder to set aside orders jmssed 
under section 246, Act VI 11 of 1859, and to declare his 
right to sell a certain estate as the proj)erty of 
his judgment-debtor in execution of his decree, was 
a proceetling within the meaning of section 20, Act 
XIV of 1859, to enfone such decree. Ram Cuomae 
CHOWBUEY r. HeOJESSUEEE CUOW DIIKAIK 

[6 W. B., Mifl., 14 

Kabueb Peeshad Roy r. Shib Ciittndkb Dkb 

[2 W. B., Mis., 8 

153. - JExecution of decree 

obtained before the passing of Act XIV of JSoif . — 
Suit by decree-holder to declare property liable, to 
attachment — Prwess of execution of a decree obtain- 
ed before the pasbing of Act XIV of 1859 might Ixs 
issued w ithin the tijne mentioned in section 21 of that 
Act without any prior proceeding having lK>en taken ; 
but w heu it was sought to execute such decree after 
thrt'e years from the time of the passing of Abe Act, 
process of execution .should not be issued inil»»s8 some 
proceinliug withiu the nieaniiig of section 20 liad 
Wn taken to enforce the decree or keep it iu force 
within three years next preceding the application for 
execution. A regular suit by a decree- holder for a 
declaration that property released from attachment. 
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HOLDE H — continued, 

under section 246 of Act VI II of 1859, is liable 
to attacliinent in execution of bis decree, was a pro- 
ceeding to keep a decree in force witliin the ineaninjj: 
of section 20, Act XIV of 1859. Kang ELBE CnuKN 
GuOSAL f). llONOBIALBE MULLICE. MahABEBH PaE- 
SAD V. Pranpctty Kobe 

[B. L. R., Sup. Vol., 709 : 7 W. R., 616 
Deegendub Naeain Ghosb V. Hurkishore 
Dutt .... 8 W, R., 88 

164, Suit under s. 246, 

Act nil of 1839. — Proceeding to enforce decree . — 
Within three years of his lirst application in execu- 
tion of a rent-deciHic, A., the judgment-creditor, 
made a second apjdication to sell certain lands, 
the alleged property of B., the judgnient-dcblor. 
Third parties intervened who established their claim 
tt) the land. A. thereii])on brought a regular suit, 
and succeeded in obtaining a decree de<daring the 
lands in suit to be the property of B. Within a year 
of the date of this decrei*, but more than three years 
after his tirst a])plication for execution, A. filed a 
third application for attachment of other lands belong- 
ing to B. Held, the ai)i)Ucation was barred by limit- 
ation. RAMSOONDKR SANDTAL V. (lorKBSUR Mofl- 

TOFKB . 1. 1j. R., 3 Culc., 716 : 2 C. 1j. R., 220 

166. Proceeding to tnforre 

decree. — A suit for a declaration of ]ilaintift’H right 
to assess c(‘rtain lands as nial liaving l)een decreed, 
some of th<‘ did'emlants apjilied under section 119, Act 
VIII of 1859, and pray(‘d tin* Cimrt to set aside the 
decree. The r<*maining defendants were made jMirties, 
and tin* decree was materially modified. Held that, 
as the decree-holder was taking steps for the jiurposc* 
of pre8<*rving the original judgment intact, he was 
taking a ])rocetxling to keep the <lecn*e alive. Poou- 
NANUND JSURKUEL V. lICBO SOONDKUKK DkhIA 

[13 W. R., 208 

166. Procuring attach- 

ment and advertising for Where a decn*c- 

holder expended money in procuring attachment of 
bis debtor’s projierty, and atlvertising the same for 
Bale, the pniceeiling was jiresumed, nothing to the 
contrary being shown, to he a bona fide proceeding 
w'ithin tlie meaning of section 20, Act XIV of 1859. 
JUTTADHARKB SlNGH V. WUZEBB SiNQiI 

[12 W. R., 367 

167. Application to ar- 

rent judgment-dehor. — An application to arrest, which 
is in»t carried out, is a bond fide procee^ling, taken 
with the intention of keejiing the decree alive, only 
W’heu the judgment-creditor can show that certain 
circumstances hap)H*ned that rendered it unnec*essary 
for him to pr<K*eed further against the judgment- 
debtor in execution of tliat process. JoYKlBUEN 
3aAHA V. Bibboka Muyeb Chowdkatn 

[17 W. R., 366 


lilMITATIOJtSr ACT, 1877, art 179, ol. 4 

— continued. 

4. STEP IN AID OF EXECUTION— 

(d) Suits and other Proceedings by Dbcbbb- 

110I.DSU - coHiinued. 

168. Unaucceseful suit to 

have property made liable under decree, — An unsuc- 
cessful suit by a decree- liohh‘r for the pnri>O 80 of hav- 
ing specified |)rojH*rty imule liable under his decree, ie 
a proceeding to keep the decree in force. Akiiab 
Uazeb V. Nupkbzun ... 8 W. R., 99 

Ehuan Cuundkr Bose v. JuGGODUNniioo Ghosb 

[8 W. R., 98 

Contra, .luNARDUN Dosa Mitter v. Rajah Kook- 
neb Bullub . . 6 W. R., Mis., 48 

169. Unsncceasful applu 

cation to substitute names as heirs of decree- holder, 
— The petitioners ajijilied for the substitution of their 
names us lieirs of a deceased decr(>e-liolder, but failed 
to satisfy the .ludgo that they whtc the heirs of the 
original di‘crce-hohh‘r. Held that such an infruc- 
tuoiis application was not a ^n-ocess to enforce or keep 
ill force a di*cree within thi* meaning of section 20. 
Lalla Hisukn Dtal Singu r. Ram Sunkub 
Tewarek .... 6 W. R., Mis., 38 

160. Taking out proceeds 

of previous sale, in execution. — The act of taking out 
Uie proceeds of a previous sale in execution of a de- 
cree was held not to he a ])roceeding to keeji tlie de- 
cree in force. Kishen Mouun Juhii v. Chundkb 
Kant Chuckerbutty . . 6 W. R,, Mis., 49 

161. ■— — — Taking out money 

deposited in Court. — The taking out by a deeree- 
hohler of money dejiosited in Court by his judgment- 
debtor was an effectual jirocc'cding umler section 20, 
A<*t XIV of J859, to ki*!*]) the decree in force. 
Jog Esu Pro k ash Ganoooly v . Kalkk Coomab 
Koy 8 W. R., 274 

162. Conduct of sale and 

remission of proceeds to the (Collector by Hazir.-— 
The rule ajijmived hy the Privy I'mim-iJ, flint any act 
done hy a Court or an officer then*of, or bond fide by 
the applicniil, for enforcing or ke(*piiig in force a de- 
cree, sutiHfies the* torm “Home jiroceeding ” in sec- 
tion 20, Act XIV of 1859, was held to xpply to the 
ai't of a Na/ir in eondiu*ting u sale and remitting the 
jiroceeds to till* (.'olleeUir, and to the act of the decree- 
holder in applying for and drawing out a jiortion of 
these pnaeeds. Uajbbuurek Dkria V. Kaj (?oo- 
MAUEE Douseb . . .16 W. R., 182 

168. Application to take 

money out of Court. — Bona fides.--~A\i exeeution sale 
was stayed by eonseiit for two months, and the execu- 
* tion suit was struck off the tile. During such period 
the execution crediUir applied to the Court to restore 
his exeeution suit, and Ut pay to him certain moneys 
in dejiosit in Court to the credit of the judgment- 
debtor in another suit, alleging that he (the execution 
creditor) had attached them ; but it turned out that 
he had attac'hc'd them in another suit. Held, the 
application lieing bond fide, the period of limitation 
: began to run from the date of the disposal of the ap- 
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plication by the Court. Dhunput Sinoh Rox r. 
Muduomottkk Dbbja 

[U B. Ii. B.. P. C., 28 : 18 W. B., 76 

RoverHinjf Mouhoomdtty Dbbia v. Duunput 
SlNOU . 18W.B.,164 

164. “ Step in aid of exe- 

cution.** — Application for aale-proceedg. — An appli- 
CHtiou by a decree- liolder to be paid the proceeds of a 
sale of proiKjrty in execution of the decree, is a “ step 
in aid of execution ** of the decriic, within the mean- 
ing of article 179(4), schedule 11 of Act XV of 1877 
(Limitation Act). Pauan Sinoii v. Jawauir Sinoii 
[L I-. E., 6 AU.. 366 

166. Application to take 

money out of Court. — An a)>plicatiou mode by a jndg- 
ment-<Tedit(»r to take out of Court certain moneys 
there dejHiHitcd by liis judgment-debtor, cannot be 
considered to lx? an ajiplication to the Court to take a 
step “in ai«l of execution,” and is not,* therefore, 
within the meaning of cla. ic 4 of article 179, sche- 
dule II of Act XV of 1877. Bungee Sinyh v. Nuxuf 
Ali 22 IF. /^., 32S, dist iugtiished. 11 bm Chun- 
bbb CuowDiiRY tf. Huojo SooNUUuv Dkdkb 

[1. Ii. B., 8 Calc., 89 : 10 C. L.. B., 272 

166. Ohiaining money 

from Court. — Jleld that obtaining the money from 
the Court after the ex(*cution proct'edings were put an 
end to. Has not an (‘xec'ution procetHling at all. Wo- 
POY Tara Cuowdiiuain v. Audool .Ii'uiuie Chow- 

suKV 24 W. B., 889 

167. Application to take 

out money depoaifed in Court. — An application iniule 
by a jmlffment-eretlitor to take out of Court certain 
moiu'ys, the sale-priu'etnls realised by the sales of 
certain pro)H’rties of his judgmcut-debUir in a pre- 
vious exei’ution, cannot l>e cousiilered to be an applica- 
tion to the Court Lj take a “ sUip in aid of execution,” 
and is not, therefore, within the meaning of clause 4, 
article 179, sehiMlule II of Act XV of 1877. Jiem 
Chuuder Vhoiodhrg v. Brojo Soondury Debeet 1. L, 
JR., S Calc.t 89; rtnkaiarayalu v. NarasinhOt /. 
L. B.f 2 Mad.t 174, dissented' fixnn. Fazal Iman v, 
Mbtta SiNQU . . I, Ia, B., 10 Gala, 549 

X68. ' Steps taken to get 

money out of Court after refusal of application.-— 
Where, by diTlining to i)ay to the decree-holder the 
imwetHls of an executiiin sale wdiich has hceu tnm- 
iiniuul. a Court oblij^'s him to take steps to satisfy the 
Court that there is no other claimant, such 8U‘p8 
must bo considortHl as a prticeediug to enforce the 
doeroo and obtain satisfaction thereof. Mauohed 
Hossrim Kuav V. Luotv Aia Kuan 

[18W.B.,468 

160. — Proceedings in exe- 

cution as to mesne profits, — Decree for costs . — l*ro- 
ceediugs in execution of a decree as to mesne profits 
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4. STEP IN AID OF EXECUTION— co«^»«ery. 

{d) Suits and otubb Pboobvpidqs by Dbobbe- 
Uoldeb— con/iaued. 

were held to be an effectual proceeding within the 
meaning of section 20, Act X 1 V of 1859, to enforce the 
same decree as to costs. Oopbkoub Mohun Musta- 
PKB V, Tripp . . • 6 W. B., Mis., 40 

170. Decree for posses- 

sion and mesne profits. — Separate applications fur 
execution. — The holder of a decree for possession and 
wasilat is not obliged to afiply for execution of both 
within three years from the passing of the decree. 
Be may first apply for execution as to possession and 
costs, and then, within three years from the date of 
such application, seek to enforce the ilecree os to 
wasilat. Rurooabavt Koy «. Ram KisiioRE Dutt 

[8 W. B., 99 

JOOESU PrOKASH GABaOOLY V, Kalbb Coomar 
Roy 8W. B.,274 

17L Application in aid 

of execution. — Possession . — Wasilat. — Where a de- 
cree is one for possession, with wasilat from the 
date of dispossi'ssion to the date of suit, an a})})Uca- 
tion for wasilat, if not made within three years from 
the first application in execution, is barred. JIkm 
CuURUBR CuowuuRY V. Brojo Soonbuuy Deukb 
[1. L. B., 8 Calc., 80 
10 C. L. B., 272 

172. Application for exe- 

cution of decree. — Application for execution of 
portion of decree. — VVhere a decree-holder, in the 
execution of a decree for the jwssession of land, mesne 
profits, and costs, applied for and obtained i)ouscssiou 
of the land, and costs, and afterwards, within three 
years, ujipliiKl in exei’utioii of the ilecree for mesne 
profits, the execution of the decree for mesne profits 
was not luirred h^ limitation by reason of more than 
three yeai's having elapsed from the date of the 
decree. Ram Barsh Siruu v, Mauax Ali 

[7 N. W., 95 

173. — Proceeding,^ to assess 

mesne profits . — Act XIV of 1859, section 20, applied 
only U» such decretal orders as w'cre complete iu them- 
selves aud ready to l>e euforeeii, and not to so much 
of a decretal order as directeil proceedings to he taken 
in order to assess the amount of wasilat to W n*eoveretl 
by the judgmeut-eretlitur, which were merely a pro- 
longiitiou of the trial, and not proceedings to cniorec 
the decree. Fuzbblvn v, Kkramvt Hossein 

[21 W. B., 212 

Bunsbb Sivoii V. Nuzup Ali Beo 

[22 W. B., 828 

174. Decree fdt posses- 

sion and mesne profits. — Application for execution for 
mesne profits, which had been omitted in execution of 
decree. — Civil Procedure Code, 1877, s. 230. — Where 
a party obtains a decree for iiossession and mesne 
profits, under which he ohluius (lossi'ssiuu butfails to 
prosi'cute his suit for mesne prutiU aud the execution 
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case is struck off for default, — Seld that it is very 
doubtful if, iu any case, the effect of such an order 
would be to prevent the decree- holder a^in apply iiif;^ 
for execution of that jwrtion of the decree relating to 
mesne profits, as long as he keeps within the provi- 
sions of the Limitation Act. It is otherwise under 
section 230, Act X of 1877. Subdhabkb Lall «. 
Gibindub Chundeb Ghose . 1 C. L. B., 475 

175 , Proceedings to exe- 

cute decree for costs. — Having obtained possession 
of property in satisfaction of a decree, the decree- 
holder had to meet proceedings initiated by a third 
party under Act VllI of 1859, section 230, and 
delayed to execute his decree as far as it relattnl to 
costs. Held that the proceedings in question could 
not be taken to keep alive the decree or save limit- 
ation in resiHict to the costs. Baboon ath .Iua «. 
Kuugput Doss . . .19 W. R., 226 

176, — Transmission hy 

Court of decree for execution. — The transmission by 
the Court of one district to the Court of another of 
a copy of its decree, and a certificate under the pro- 
visions of sections 285 and 280 of Act VTII of 1859, 
with a view to execution in that otluT district, was a 
“proceeding” within the meaning of section 20, 
Act XIV of 1859. Leake v. Daniel 

[10 W. R, 837 

177 , ■ „ Application under 

Civil Procedure Code^ 1859, s. 285. — Held that an 
aj)plication under si'ction 2H5 of Act VIII of 1859, 
Indiig a necessary and decided step towards the exe- 
cution of the decree, was an ajiplication to enforce 
or keep in force the decree, within the meaning of 
article 1117, scIkkIuIo II of Act IX of 1871. lltrsAiN 
Bakhsh V. Madge . L L. R., 1 All., 525 

17S. ■■■,-■ — ■ Application for exe- 

cution where transfer is only effectual mode . — Civil 
Procedure Code, 1859, s. 2S5.— An application for 
the execution of a decree to the Court by which it 
wjis passed, where the decree could only have been 
effectually executed in manner provided by sec- 
tion 285, Act VllI of 1859, was not an application 
which would save limitation. Fbanks v. Nunkh 

Mal • *7 N. W., 79 

179. ■" ' Application for 

transfer of decree. — Held that an application to the 
Court which passed a decree, that it may Ikj sent for 
execution to another Court, is an application to keep 
such decree in force within the meaning of the 
Limitation Act. CoLLlNS v. Maula Bakhsh 

[I. L. B., 2 Aa, 284 

180. Application for 

transfer of decree under s. 223 of Civil Ptocedure 
Code, 1877.— An application for the transfer of w 
decree; under the provisions of section 223 and the 
following section of Act X of 1877, is a st^^p in aid 
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of the execution of the decree within meaning of 
clause 4, article 179, schedule II of Act XV of 1877. 
Latohman Pundeu V. Mad DAN Mohun Shtb 

[L L. R., 6 Calo., 613 : 7 C. L. R., 521 

181. — Application to re- 

transfer decree for execution,— Civil Procedure 
Code, 1877, s. 228. — Whore a decree has been trans- 
ferred by the Court which passcil it to another Court 
for execution, an ap]>lication the latter Court to 
return the decree to the Court which passtnl it for 
further execution is a stej) in aid of execution within 
the meaning of clause 4, article 179, schedule II of 
the Limitation Act, 1877. Kkihiinay vaii v. Ven- 
KAYVAB . . 1. L. R., 6 Mad., 81 

182. — Transmission of de- 

cree for execution. — Application for execution of 
attached decree . — Civil Procedure Code, ss. 223, 
228, 273. — A decree was ]>asHed on the 20th Feb- 
ruary 1878 by the Munsif of M. In NovciiiIhu* 
1878 it was, iu accordance with the provisions of 
section 223 of the Civil Pnx'edure Code, transferred 
io the Munsif of J. On tbe 21 st .lannary 1879 an 
application for execution of tlm decree was made to 
the Munsif of J., who thereuj»on issued an order for 
the attachment of some immov(‘iible pr(qK.‘rty belong- 
ing to the judgment-debtor, ajul also for tlu? attaeb- 
ment of three decret's standing in his Court in favour 
of the judgment-debtor against other ])crsonH. On 
the 18th March 1882 the decree-holder applied to 
the Munsif of J. to execute one of tliestj (h^croes iu 
his behalf, and he further asktul that whatever 
might be realised in such ex(‘cution should go to the 
account of the decree which hu<l ls*en transferred, 
and which w>u) Wing execut'd. Held that an appli- 
<‘ation of the 18th March 1882 was p<‘rfe<’tly legal, 
and such a proceeding as couhl keep alive the decree 
of the 2Utli February 1878; aiul that a subsetjuent 
applicatirm for execution, dated the 12th Aj>ril 1888, 
was therefore not barred by limitation. An a}q)lica- 
lion to execute an attached decree is a “ stej) iu aid 
of execution” of the original decree, within the 
meaning of article 179, mdiednle 11 of tlx. Limitation 
Act, inasmuch us its obji'ct is to obtain money in 
order to pay off the judgment-debtor. Lac ii man v. 
TiiuNDi Uah . . _ I. L. B., 7 AIL, 382 

183. — ■ ' ■ — - Application for 

transmission of decree. — Where a deenHj- holder ap- 
plied to the Court to transmit the decree to another 
Court for execution, and on a subsequent date paid 
into Cwirt jKistage stainjis for the transmission Ol the 
records, — Held that, if when the iKwtago stamps 
were ]>uid into Court an application was made to take 
some Bt<*p in aid of execution, such application would 
be sufficient to give a new jicriiKl of limitation. 
Vellata V. Jaoanatha . I. L. R., 7 Mad^ 807 

184. Proceedings to get 

Pnvy Council decree sent down for execution . — 
Act JCA V of 1852, s. 2, — Proceedings bad in the 

5 (J 
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Hi|jh Court for the purpose of getting a Privy Coun- 
cil order sent down to the lower Court for execution, 
whether strictly legitimate or not with reference to 
Act XXV of 1802, section 2, if hand fide efforts made 
by the judgment-creditor to carry into effect that 
order, must be taken to be procfieoings keeping the 
decree alive. Lethbbibob v, Pbohlad Sbn 

[10 W. B., 801 

186. ■' - '■ - ' ' Attempt to settle ac» 

counts. — An attempt at settlement of accounts in 
Court is sufficient to keep a decree alive. FuzUL- 
UTOOEIBBA CHUTTBB DhABBB SINGH 

[6 W. B„Mis.,48 

186. Application for exe- 

cution after decision of case on solehnamah. — Where 
parties to a suit which had Ixicn decreed entered 
after remand into a compromise, and filed a solehna- 
mah, in accordance with which the case was decided, 
— Jtfs/d that an application to execute the solehnamah 
was not a pro^*eediiig taken ui the basis of the decree, 
and being, therefore, illegal, could not keep tin* de- 
cree alive. Pkbo Maduuu Siboab «. lliHsuMniiUB 
SiBOAB 16 W. B., 614 

187. Proceed in(js in exe- 

cution to enforce barred decree , — Compromise of 
decreCf Payments under, — Wln*re a de<*ree- holder eii- 
torod into a eonipromiHC wil-h the judgment-dehtor, 
agreeing to accept payment hy instalments, which 
was ratiiied hy the Court executing* the d(*cree, the 
case being struck oPF the execution file on the basis 
of the compromise, and, more than three years after 
the date of the Court’s order sanctioning tin* compro- 
mise, subsequent proceedings were taken by the de- 
cree-holder to enforce the original decree, — Held that 
such subsequent proceedings, when execution of the 
original decree hail been already barred hy llmitatiou, 
could not avail to keep the decree alive. Stowell 
V. BiLLiKoa . , . I. li. B., 1 All., 360 

188. ■ — Application for exe- 

cution of decree. — Partial satisfaction under ar- 
rangement made, through Court. — A., a judgment- 
debtor, Wing arresteil in execution of a decree, ap- 
plied in the year 1873, under 8t*ction 273 of Act VI 11 
of 1869, for his discharge. The Court rcfusiHl to 
entertain the application exwpt on condition that A, 
should pay into Court a certain fixed sum of money 
per month on Whalf of the judgment-creditor, A.^ 
accepting these terms, was thereui>on discharged, 
and the execution proceedings struck off the file. A.^ 
in compliance with the directions of the Court, made 
regular payments into Conrt until OctoWr 1870, 
wlien he discontinued pa^pient. Held, on an appli- 
cation ranile in .Tune 1877 by the judgmeut-creiiitor 
for a warrant of further arrest against A,, that inas- 
much as the decree-holder was not seeking to enforce 
^ means of execution the arrangement made by the 
Court in 1873, but was rather attempting to execute 
the ovigiual ilccriH', such application was barroil, mon' 
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than three years having elapsed since the date of the 
last application for execution of such decree. Hubbo- 
NATU BnUNJO V. Chunni Lall Ghosb 

[I. Ii. B., 4 Calc., 877 ; 8 C. L. B., 161 

189. Application to en- 

force arrangement made through the Court. — Where 
the decree-holder sought to enforce the arrangement 
mode by the Court for satisfaction of the decree, 
limitation was held not to apply. Radha Kisbobb 
Bose v, Aftah Chandba Mabatab 

[L L. B., 7 Calc., 61 

190. Kisihandi. — Exten- 

sion of time for limitation hy agreement of parties, 
— A. obtained a decrci! against B. on the 17th Sep- 
tember 1853. The decree was kept in force by sun- 
dry proceedings, the last of whic;h was taken on the 
30th Decemlwr 1864. On the fith February 1805, 
the parties tilcil a kistbandi, w'hereby they agreed 
that the uiuonnt due under the decree should be 
payable by instalments, tbe first instalment to fall 
due on 14tb July 1805 ; at the same time an existing 
attachment was given up. On 14tb July 1868, A, 
applied for execution of the decree in resj)t*ct of six 
insiulmeiits due under tbe kistbandi. Held (Mit- 
TKii, J.y dissenting), the Court could not recognise 
any arrangement betwei>n tbe parties enlarging the 
jieriod of limitation allowed by law for tlie execution 
of decrees, or wbii*h alters tbe terms of the decree. 
Tbe filing of tbe kistbandi and relinquishment of the 
attachment were not a procei'ding to eiiforec tlie de- 
cree or ket*p it in force. Execution of the decree 
was barred by limitation. Kribuna Kamal Sing 
V. HiEU SlBDAB . . 4 B. Ij. B., P. B., 101 

8. C. Kbibto Komal Singh v. Hurbe Sikoab 

[13 W. B., P. a, 44 

191. ■' — — Eeceipt of instal- 

ment under compromise out of Court. — The receipt 
of instalments by a decree-holder out of Court in pur- 
suance of a compromise made bt*twecn liim and his 
judgment -debtor is not a ])roeei*ding to enforce or 
ket']) in force a decree. Nor can tlie condition in a 
compromise that on default Wing made in a certain 
number of instalmeuts tbe decree slumld W executed 
ill full, prevent limitation from running. Aboo Imam 
i\ Bekeb Ram . . 6 K. W., 100 

192. — Application report- 

ing adjustment by parties . — An application by a 
judgment-debtor stating that the proceedings in 
execution hud l)et*n ailjusted and he had piid the de- 
cree-holder HIO and would pay liiin the balance of 
the decretal amount 8uh.se([uently, and pAyiug that 
the execution case might W struck off, is an appli- 
cation to “ keep in fon*e the decree,” within the 
meaning of article 167, schi*dule II of Act IX of 1871, 
and a “ step in aid of execution of the decree,” 
within the meaning of article 179, schedule II of Act 
XV of 1877. Ghansham V. Mubha 

[L la B., 8 AIL, 820 
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108. Agreement to eua- 

pend execution. — An agreement to su8(>end execution 
for a specillcd time was not a “ proceeding ** within 
the meaning of section 20, Act XIV of 1859. Mehkr- 
OONISSA V. llOUSHAN Jbhan . 17 W. B., 806 

104. Application to Hay 

execution. — Held that an application by the decret*- 
liolder for the stay of execution ]>roceeding8 is not an 
application to enforce or kc<*p in force the decree, 
within the meaning of article 107, Act IX of 1871. 
Fakir Muuamhad o. Giiulam Husain 

[I. li. R., 1 AIL, 680 

196. — ' Application to con- 

tinue attachment but to stay »ale. — Under the Civil 
Procedure Cod<; (Act VIII of 1859) an application 

the Court to continue tlm attachment of immove- 
able property, hut to stay the sale of it, — Held to bo 
a proceeding to keep in force the decree. Nukanna 
n. Uahasahi . . I. li. B., 2 Mad., 218 

190 . Application by de- 

cree-holder for postponement of sale. — Application 
to take some step in aid of execution of decree. — An 
application by a decree-holder for the [X)sti)onement 
of a sale in execution of the decree, on tluj ground 
that he hml allowed the ju<lgm(mt-debtor time, is not 
** an aj>plicatiou according to law to the proper 
Court for execution, or to take some step in aid of 
exi'cutiou, of the decree,” within tlie meaning of arti- 
cle 179, schedule 11, ActXV^ of 1877, and limitation 
cannot lx* comp»iti*d from the date of such an appli- 
cation. Mainatu Kuahi r. Dkih IUkilbu Kai 

[I. li. K., 3 All., 767 

197. Application to post- 

pone sale. — Certain lands having lieeii attiiehed in 
exeeution of a deeree, the judgment-debtor apjdiei! 
to the Court to jM>stiK)iic tlu; sale of some of tin* 
lands until others had first Is'cn sold. The vakil for 
the decree-holder eonsented in part to this ap^dica- 
tion, hut iiisisteil that certain otlicr land should also 
lx; sold in the first iiistanee. Held that this at’t of 
the vakil was a sufficient applieation to the Court to 
take a step in aid of execution w'ithin the meaning 
of article 170 of schedule II of the Limitation Act, 
1879. Duabanamma v. Subda 

[L Ii. R., 7 Mad., 806 

See Vellaya p. Jaoanatiia 

[L Ii. B., 7 Mad, 807 

198. Application to post- 

pone sale on consent of parties. — Application for 
exeeution of a deeree was made on the 22nd No- 
vcmlxT 1875, and in pursuance of such application 
certain pro|»crty l>elonging to the judgment-debtor 
was advertised for sale on the 27th March 187C. On 
the latter date the parties to such decree made a 
joint application in writing to the Court, wherein it 
was stated that the judgment-debtor bad made a 

III 
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(d) Suits and otiibb PBOcBBDiNas by Dborbb- 

HOLD KB — continued. 

certain payment on account of such decree, and the 
decree- holders had agreed to give him four months* 
time to pay the balance thereof, and it waa prayed 
that such sale might he postjxmed and such time 
might Ih' gmnted. The Court on the same day made 
an order on sucli application jxistponiiig such sale. 
The next application for execution of such decree 
was made on the 17th January 1879. The lower 
Appellate Court lield, with reference to the question 
whether such application had lx;eii made within the 
time limiti'd hy law. that it had been so made, ae 
under article 179 (fi), schedule II of Act XV of 1877, 
such time bt;gan to run from the date of the expi- 
ration of the periixl of graee allowed to the judg- 
ment-debtor under the application of the 27th 
March 187(>. Jfeld that article 179 ((») had not any 
relevancy to the jircsciit itase ; Imt inasmucih as the 
proceedings of the 27th March 187(1 might ho coiisl- 
dcixid as properly constituting a “ step in aid of 
execution,” within the meaning of artiele 179 (4), the 
apiilication of the l7th January 1879 was within 
time. SiTLA Din v. Siiko Pbahad 

[I. Ii. R., 4 Aa, 60 

199 . Oral application for 

proclamation of sale.—\x\ oral apiilicathin, on a 
sale of immoveable properly in the execution of a 
decree having been adjourned for the fixing of a 
fresh daU* for the sale, is an apjilication to enforce 
the decree, within the meaning of article 107, sche- 
dule 11 of Act IX <if 1871. All application to en- 
force the dccri'u made wnthiii three years from the 
date of such an oral application will therefore bo 
within time. Amar Sinou v. Tjka 

[1. li. B., 8 AIL, 189 

See Ambica Pershad Sinou w. STruDUARi Lall 

[I. Ii. R., 10 Calo., 861 

200. - — Application for 

proclamation of sale. — Step in aid of execution,-^ 
All application to a (vourt to issue a proclamation of 
sale in resjrtTt of property alrc.wly attached in exo- 
eutioii of a deenn*, is an a]>pljcatioo, wiiliin the 
meaning of clause 4 of article, 179, schedule II of 
Act XV of 1877, ** Ut take some step iu aid of execu- 
tion of the deerm*.” Chundtr Coomar Hoy v. Hho- 
gobutiy Prosonno Hoy, I. L. H., S Calc., 235 ; 1 C, 
L . li ., 2 H , explained. Ambk’a Peuhiiad Sinou e. 
SuRDHARi Lal . I. Ii. R., 10 Oalo.i 861 

(«) Confirmation of Salb. 

201. from which 

limitation runs. — Until the order is passed conlirm- 
ing a sale in execution, the decree-holder must be con- 
sidered to l)e executing his decree, and limitation be- 
gins to run against him only from the date of such 
onler. Brojungona Dassbb V. Shoka Mookhbb 
Dasbbb 16 W. B., 16 

202. — Proceeding to keep 

decree in force, — Where there is a sale in execution, 

5 u 2 



( 8523 ) 


DIGEST OP CASES. 


( 3524 ) 


IiIMITATION ACT, 1877, art. 179, oL 4 

•^continued. 

4. STEP IN AID OP EXECUTION— 

(tf) CONFIBMATION OP ^kVE^continued. 

tlie latest act of the decree-holder to keep his decree 
in force is the sale which took place at his instance, 
not the confirmation of the s^c. MahabaJAH OP 
Bubpwan v. Luobhbb Mobbb Dbbeb 

[8 W. B., 359 

JuoauT Mohikbb Bibbb o, Kam Chunp Ghosb 

[9W. B.,100 

Shib IlAlf Det V, Babeb Maohab Mittbb 

[U W. B„ 117 

203. Preceding to keep 

decree in force — HeU, a confirmation of a sale in exe- 
cution by the Court was a proceeding under section 
20, Act XIV of 1869, and suttlcient to keep a decree 
in force which had been obtained by the purchaser. 
Chowphbp Bhbiku Wahid Ali v. Mulliok 
Enapbt Hossein Ali 

[12 B. I-. B„ 600: 20 W. B., 31 

Qobtnd Chundeb Chowdhby c. Johubulnissa 

Bibbb 18 W. B., 156 

204. Proceeding to keep 

decree in force, — Qtt<*rc, — Whether a mere confirma- 
tion of a sale is a proceeding sufficient to keep the de- 
cree ill force. Where it was confirmed after objec- 
tion by |he judgnient-di'btor, and the sale-proceeds 
received by the creditor, it was held that that was a 
proceeding sufficient to keep the decree alive. Gunoa 
Bibhbn Chund V, Diiibaj Mahtab Citakd Baha- 
DUB . 12 B, li. B., 506, note : 10 W. B., 224 

205. • Proceeding to keep 

decree in force, — Whore the decree-holder takes 
no stop whatever to cause an execution sale to be con- 
firmed, the confirmation of the sale by the Court can- 
not be regardeil as a proceeding on his part towards 
enforcing tho docroo. Mulliok Eeakt Ali e. 
Wahbd Ali • , • « 13 W. B., 316 

206. * Proceeding to keep 

decree ia /ores.— Confirmation of a sale in execution 
of a decree by the Court of its ow’u motion, and draw- 
ing out the proiHJcds of sale by the execution-creditor, 
were not proceedings to enforce such decree, or to kci'p 
the same in force, within tlie meaning of section 20, 
Act XIV of 1860. Dhibaj Mautab Chund Baha- 
DUB V. Ram Bbahma Mullick 

[4 B. h. B., A. C., U5: IS W. B., 38 

207. ' ■ — Application to exe- 

ente decree, — Order confirming eale, — The mere act 
of the Court confirming a sale in execution, w'hich 
met is not shown to have been performed at the in- 
stance of the diHjroe-holder upon petition or applica- 
tion, is not an application to the Court to take some 
step in aid of oxiK'ution within the meaning of danse 
4, article 179, scheilule II of Act XV of 1877. Mo- 
TiNORO Chandra Ghosb v, Mobbndbo Nath 
Ghobb . 10 C. li. B., 330 

208. — —'■■I' ■ Proceeding to en- 

force decree,'--Ai*plioation for copg of decree, — On 
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(e) CONPIBMATIOK OP Salb— CO ttftlIVsd. 
the 19th of March 1880 a decree for money was 
passed, and on the 19th of February 1881 certain 
property belonging to the judgment-debtor was sold 
in execution thereof. On the 22nd of April 1881 the 
Court passed an order confirming the sale. On the 
10th of January 1882 the decree.holder applied to the 
Court for a copy of the decree, in order that he 
might make a fresh application for execution. On 
the 28th of March 1884 he applied for execution. 
The judgment-debtor appeared and pleaded that exe- 
cution was barred by limitation. Tho Court of first 
instance held that execution was not barred on 
the ground that the (lassing of the order of the 22ud 
of April 1881 was sufficient, under the provisions of 
article 179, clause 4 of the Limitation Act of 1877, 
to keep the decree alive. The lower Appellate Court 
also held that execution was not barred by limitation, 
but solely on the ground that the application of the 
10th of January 1882 was sufficient to keep the 
decree alive. It did not appear that the order of the 
19th of lYdiruary 1881 was passtHl in consecpience of 
any application by the decree- holder, and neither the 
application of the 10th of January 1882 nor any 
copy thereof was put in evidence on the present ap- 
plication. Heldt on Ap|)eal to the High Court, that 
the execution of the decree was barred hy limit- 
ation. Kajkumab Bankhji v, Kajlakui Dabi 
[I. L. B., 12 Calc., 441 

if) Misoellanboub Acts of Deobeb-holdeb. 

209. — Application to re- 

cord certificate of payment by Judgment-debtor in 
part satisfaction, — An application by a judgmeut- 
croditor to bring an execution proceeding on the file, 
and to record his certificate of the jiayment of 
a sum of money by the judgment-debtor, is an appli- 
cation to take some step in aid of execution of 
the docn^e within the meaning of clause 4, article 179 
of schtnlule 11 of the Liiiiitation Act. Tarini Das 
Bandyothadya r. Bishtoo Lal Mukhopadaya 

[I. L. R., 12 Calc., 608 

210. ■■ Precept to Collector 

under Beng. Reg. XLVIII of 1793, s. 24, vl. 2.— 
A precept to the Collector under clause 2, seetion 24, 
Regulation XL\"1I1 of 1793, for mutation of names 
in the terms of a decree, was a process to enforce the 
decree, and could not, under section 2U, Act XIV 
of 1859, Ih; issued after a lapse of three years 
from tho ^Nissing of the decree. Naneubi Kunw^ab 
V, Kabturi Kunwab . 4 B. L. R., A. C., 681 

S. C. Naunhee Koonwar v, Kustoorbk Koon- 
WAB 18 W.^, 141 

211. Confiscation of de- 

cree. — Correspondence relating to right of Oovern- 
ment. — Where a decree had awarded a sum as costs 
to one who turned a rebel, — Held that correspondence 
relating to the asserted right of Government to get the 
sum to be realised by the execution of decree, did not 
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(/) Mibcbllankous Acts of Dkcbes-uoldeb 
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amount to a proccodinj;' to save limitation. Ameen- 
ooDDBBN Khan v, Moozuffbb Hosbbin Khan 

[3 Agra, Mia., 5 

212. — Application for cer- 

tificate of administration. — The j)etiti()neif!, as 
widow and adopted son of a deerce-liolder, ap])li(^ by 
petition to the District Munsif for exc'cution of tlie 
decree on the 17th June 1864. The District Munsif 
made an order stating; that execution would not 
be granted unless the iM'titioners obtained a certificate 
from the District Court under Act XXVII of 1860. 
In August 1864 an aj^jilication was made for a cer- 
tificat(> to the Civil Court, and an order was made 
refusing the a))pli(‘atioii, ainl the order was afiirmed 
on appeal. A second apjdieatioii was made for exe- 
cution in July 1867. Held that the right of the ja*- 
titioners to obtain execution was barred by section 
20, Act XIV of 1859. (guerre ^ — WhetVior a suit on 
the decree could be iiiHiiitained. Laksiiamma r. 
Venkatabaqata CuABiAB . . 4 Mad., 89 

213. Application in execu- 

tion proceedings to hare witnesses summoned . — 
An application by a decree-holder in the course of an 
investigation into an objection to the attachment of 
pro|>erty to have his witnesses summoiied, is an ap]>li- 
cation within the meaning of clause, 4, article 179, 
schedule II of the Limitation Act, 1877. Ali 
Muhammad Khan r. Gub Pbasad 

[I. li. R., 5 AIL, 344 

214. '■ ■ ■ ■ Application for certi- 

ficate showing necessitg of copy of revenue regis- 
ter in order to obtain copy . — Civil Procedure Code, 
1877, s. 230. — An application by a jinlginent-crcKlitor 
to the Court w’hich passed the decree for a certificat<» 
that a copy of a revenue register of the land is 
necessary to enable him to obtain such copy from 
the Collector’s office, and tiicreupon to execute the 
decree by attaching the land, is a st<;p in aid of exe- 
cution within the meaning of clause 4, article 179 
of schedule II of the Limitation Act, 1877. Per 
Innes, J. — The right to execute decrees having been 
curtailed by section 230 of the Code of Civil Proce- 
dure, 1877, the provisions of the Limitation Act 
should be construed as far as possible so as to prevent 
the defeat of bond fide endeavours to secure the fruits 
of a decree once obtained. Kunhi v. Seshagibi 

[I. L. R., 6 Mad., 141 

216, Notice not to pay^ 

amount decreed.^ Deduction of time decree is under 
attachment. — A notice or order to a judgment- 
debtor, A., not to pay the amount decreed to his judg- 
ment-creditor, B., will not in any case serve to keep 
the decree alive in favour of C, a judgment-creditor 
of B., at whose instance the notice or order is issued, 
much less in favour of other judgment-creditors, of 
B. with whom A. had nothing to do. AzMUDOlir v. 
Matbvbadas Goyabdhandas Gudabdas 

[11 Bohl, 206 


LIMITATION ACT, 1877, art. 179— eofift- 

nued. 

6. NOTICE OP EXECUTION. 

213. cl. 6 . — Issue of notice 

under s, 216, Civil Procedure Code, 1869. — The word 
“proceeding” in section 20 of Act XIV of 1869 in- 
cluded any bond fide application, or the last act done 
by the party, by the Court, or by the officer of the 
Court, in furtlierance of such applioation ; hence it 
included the issue by the Court of a notice under 
section 216 of the Civil ]^^*edure Code, and ^he 
8ervi(H3 of it by the officer of the Court. Ram SaHAI 
Singh v. Suko Sahai Singh. Gubudab Akhuli 
V. Gobin Naik 

[B. L. B., Sup. VoU 492 : 1 Ind. Jur., 
N. 8., 421 : 6 W. R., Mia., 98 

Tabbub Singh v. Motei Singh . 9 W. B., 448 

liAjBEu Loohun Saha Chowdiiby v. Mabseyk 

[18 W. B., 198 

Mahomed Rakbb Khan n. Sham Dky Kobb 

[12 W. R.. 2 

SuBHAN Alt «. Sufdae Ali . 24 W. R., 227 

Contra, Taiiuub Singu v. Motbe Singh 

[8 W. R., 300 

Shah Chand Rysaoe v. Lucas 

[5 W. B., Mis., 6 

QiBJANUND OoPADHYA V, ChUNOKB lilNODH Oo- 

PADUYA 6 W. R., Mia., 5 

Kisto Kant Bubal v. Nistabineb Debia 

[8 W. R., 268 

Mazedoonibsa Ubbbee V, Fubzbn Rbebek 

[4 W. R., Mis., 3 

217. Civil Procedure 

Code, s. 216, Notice under. — Bona fides. — The service 
of a notice umhjr section 216 of Act VI IT of 1859, if 
made bond fide with a view to take further proceed- 
ings, was sufficient to keep h decree alive. Dhibajt 
Mahtau Cuamd Uahadub V. Lakhi Ribi 

[6 B. L. B., Ap., 146 

Bhuoobutty V. Motbe Chand Putredundo 

[3 W. R., Mia., 97 

Obhoy Chuen Dutt 9. Modhoo Soodun Chow- 
DUBY .... 9 W. B., 380 

CUILICANY BaSKAEAYENINQABU V. PiLLABY Set- 

ty Kajavulu Naidu 6 Mad., 100 

Makoondonath Bhadooby V. Hhib Chundbb 
Bhadoobv . . 19 W. B., 102 

218 . — of itotioe 

under s, 216, Civil Procedure Code, 1859. — A notice 
issued within time under Act VIII of 1869, section 
216, and actually served ui>on the judgment- debtor, 
constituted a Htarting-is>iiit for the commencement 
of a new peritxl of limitation under Act IX of 1871, ■ 
schedule II, article 167, any question as to its bona' 
fides notwithstanding. KOOSJ BehabBB Lall 9, 
GiBDHABBE Lall . . . 22 W. R., 484 

Shbo Sahoy Singh «. Bibj Bebaby Singh 

[28 W. B., 196 
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6. NOTICE OF EXECUTION— 

219. Isiue of notice 

Wider 8. 216t Civil Procedure Code, 1869. — A decree- 
holder applying for the execution of hie decree wa« 
entitled, under the provisiouB of Act IX of 1871, to 
have such execution, upon his showing that his appli- 
cation was made within three years from the date of a 
previous application to tlie Court to enforce the same 
decree, or from the date of issuing notice under sec- 
tiop 216 of the Code of Civil Proexidure in the same 
matter. Eshan Chundee Bose v. Prannath Nag 

[14 a a B., F. B., 148 : 22 W. 612 

Bouini Nundun Mittbe v. BnooonAN Cuubdbe 
Hoy 

[14 B. Xi. B., 144, note t 22 W. B., 164 

Shubut Chundee Sen v. Abdool Khte Maho- 
med Mouutbssue Billau . 28 W. B., 827 

220. letue of notice of exe- 

rution.-^Bxecution partly had under Act XIV of 
1869. — In an execution case, in which the notice was 
served before, but the application for execution was 
mode after, the passing of tlw* ])rc8ent law of limita- 
tion,- - Held that tht? peri(»d w thin which proceeding 
should he taken must Ihj reckoned from tlui date of 
the notice, and not from the date of application. 
Bbmul Doss v. Ikual Nauain . 25 W. B., 249 

Buohoobath Das v. Suibomonbb Pat Moha- 
dbubb ... .24 W. B., 20 

221. lisue of notice of 

execution. — Wlicn ])rocct*dings have htwii taken sub- 
sc(|ucnt to an a})plicatioii to execute a decree, and to the 
issue of notice, limitation does not run from the date 
of such Bubsei{uent procee<ling8, but from the date of 
the first application to execute the decree, or from 
the date of the notice, as the case may bo. Njl- 
MOMBT 8IN0H DbO V. NlLCOMUL TUPPADAE 

[26 W. B., 646 

222. ■ ■ ■ Notice to judgment* 

debtor of execution of decree. — Civil Procedure Codct 
1869, 88 . 212, On the 8rd March 1876, an appli- 
cation was made by a decree- holder to the Court execut- 
ing the decree, which did not, as reipiired by section 212 
of Act VIII of 1859, state the m(Klo in which the 
assistance of the Court w'as requiretl, whether by the 
arrest and imnrisonment of the judgment-debtor or 
attachment or his proi>erty, but prayed that the 
Court would, under section 216 of that Act, issue a 
notice to the judgment-debtor to show cause why the 
decree should not be executed against him. Under 
this application notice was issued to the judgment- 
debtor on the 28th March 1875. On Uie 27th April 
1875 the execution case was struck off the (lie on the 
ground that the decree-holder did not desire further 
mocesdings to be taken. S8ld, per Pbabson and 
OltD^iiLD, JJ., that for the purposes of article 167, 
schedule 11 of Act IX of 1871, the application w'as 
one to enforce or keep iu force the decree ; and, fur- 
ther, that limitation should be computed from the 
date ths notice to the judgment-debtor was issued. i 
JVafile V, Nuneh Mai, 7 N. W., 79, impugned. Per 
Syabkib, J., contra. Bxbabi Lal e. Salik Ram 

[I. li. B., 1 All., 676 I 
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5. NOTICE OF EXECUTION— ccaftiwed. 

228. Service of notice of 

execution. — Application for execution of a decree 
was made on the 10th November 1869, and on the 
27th November 1869 notice issued under section 216 
of the Civil Procedure Code, 1859. Again, on the 4th 
February 1873, application w'as made for execution, 
and notice was issued on the 19th February 1873 
under section 216. A subsequent application for 
execution was made on the 31 st August 1874, and 
the order for notice to issue, under section 21G, was 
made on the same day. The question raised in 
appeal against the order to issue execution was whe- 
ther the plaintiff’s right to execution was barred, 
and had l)een so when the application, dated 31st 
August 1874, for execution was made. Held on 
^ appeal by the High Court (Keenan and Kinders- 
LEY, JJ.) that as the application for execution on 
the 4th February 1873, being more than three years 
after the date of issuing the last prior notice under 
section 216, — viz., 27th Novemlwr 1869, — was late, 
under article 167, paragmph 6, Act IX of 1871, 
execution was barred by limitation at and before the 
date of that application, and that this bar was not 
removed by the circumstjincc that the judgment- 
debtor had allowed the service of the notice, on him 
in February 1873 to pass unchallenged. Chili cany 

V. Hajavulu Naidu, 5 Mad., 100, distinguished. 
Pbabhacaba Bow v. Potannah 

[I. li. B., 2 Mad., 1 

224. Service of notice of 

execution. — Civil Procedure Code, 1859, s. 216 , — 
Oil the presentation of the* last of a series of applica- 
tions made for the execution of a decree, tlic Court 
is compi^tent to consider the question whether, on 
the date of making a prior application for execution, 
the decree sought to be enforced was barred by limit- 
ation, and that iiotwitlistanding the fact tliat notice 
of such prior application had been served on the 
judgment-debtor under section 216 of Act VllI of 
1859. Unnoda Peesad Roy t». Kooepan Ally 

[I. L. B., 8 Calo., 618 : 1 C. L. B., 408 


6. ORDER FOB PAYMENT AT SPECIFIED 
DATE. 

226. cl. 6 . — Civil Procedure 

Code, 8 , 230 ( 6 ). — Hxecution of decree. — Annual 
paymente . — “ Certain date.** — A decree which directs 
payment to be made annually to the decree-holder is 
not a decree which directs payment of money to be 
made at a certain date within the meaning of section 
230 of the Code of Civil Procedure, or clause 6 of 
article 179 of schedule II of the Limitatictn Act, 
1877. Where a decree directed annual payments to 
be made, and the decree-holder applied for and ob- 
tained payment, of the money due for 1877 and 1878 
in March 1879 by execution, and then applied in 
July 1882 for the sums due for 1880 and 1881, — 
Held that this application was barred by limitation. 
Yusui Khan v, Sibdab Khan 

[I. li. B., 7 Mad., 88 
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6. ORDER FOR PAYMENT AT SPECIFIED 
DATE — continued, 

228. Cieil Procedure 

Code, 1882, s, 210. — Time granted to debtor. — 
Decree not altered.^On the 2t)th of .June 1878 a 
judgment-debtor applied, under section 210 of the 
Code of Civil Procedure, for two years’ time to pay 
the amount of the decree, which was dated 12th 
March 1878. Notice having been given to the judg- 
ment-creditor, an ex parte onler was made allowing 
the judgment-debtor two years* time to jiay, but the 
decree itself was not altert^ in acconlance with this 
order. On the 9th of July 1882 the decree-holder 
applied for execution of the decree. Held that the 
application was not barred by limitation. Tata 
Chablu V . Konadala Ramaohamdba Hkddi 

[I. L. B., 7 Mad., 162 

227. Civil Procedure 

Code, Act XIV of 1882, e. 210.— Petition of judg. 
ment-debtor amounting to fresh decree. — On tlie 
23rd February 1878, an application was made for 
execution of a decree, dated the 3rd December 1877, 
in which the decree-holder stated that the judgment- 
debtor had agreed to pay the balance then due on the 
13th August 1878. The application was then struck 
off on the 2bth June 1878. On the 30th June 1881 
the decree-holder again applied for execution, and on 
the 11th July 1881 the judgment-debtor, with the 
consent of the decrex^- holder, applied for time to pay 
the balance due till the 8th 8(*])tcmlH;r 1881, and 
tliat application was also struck off. On the 1st 
March 1883 the decree-holder again applied for exe- 
cution. Held that the appli<;ati(m was not barred 
by limitation ui>ou the ground tiiat the application 
by tlie judgment- debtor, made on the 11th July 1881, 
alleging that he had come to an arrangement with 
the decree-holder for tin; payment of the amount duo 
by instalments, having resulted in its Ixei ng register- 
ed and the proceedings struck off, amcuiiited to a 
direction that the decretal amount be paid by instal- 
ments as stipulated in the petitions, and that this 
being so, there was a decree passed on that date under 
the provisions of the second paragraph of section 210 
of the CVkIc of Civil Procetlure, of which the decree- 
holder was entitled to have cxecuti(ui. JilOTl SAIID 

V. BHuauN Gib . . 1. Ij. R., IX Calc., 143 

228. Order for payment 

of decree by instalments . — The provision of section 
20, Act XI V of 1859, ajiplied where there was a present 
right to execute the decree, and not to coses of an 
instalment made payable at a future date ; in the 
latter case, application might bo made within three 
years from the date of each instalment becoming due, 
without being barred by limitation provided in the 
said section. Ultaf Ali Kuan v. Ram Lall 

[Agra, F. B., 83 : Ed. 1874, 63 

229. Decree awarding 

payment by instalments. — When a decree awards 
payment by instalments, to bo made at particular 
specified dates, the date when each instalment be- 
comes due b to be deemed the date of the decree in 
respect of that instalment for the purpose of calculat- 
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ing the time within which execution may be issued 
to enforce ]mymeiit of it. Uttambam Mantebah 
V. Gibduaulal Motibam . 6 Bom., A. C., 46 

Ram SunoY Guosb v. Rajbullubu Saha 

[16 W. B., 647 
Tinoowbib Dosseb V. Umbika Chitbn Roy 
Chowduby . . . .23 W. B., 41 

Shbo Jalun V. Gukbbh . . 2 Agra, 237 

PANAMOHAND VALAD SUBAJMATi V. BhIVBAJ 

VALAD Dashbat . . 6 Bom., A. C., 38 

230. Execution of decree 

for maintenance payable by instalments. — Process 
of execution cannot always be issued for three years* 
arrears under a decree directing annual ))aymont of 
money for a series of yiuirs. The petitioner, who had 
obtained a decree for an atiTiual sum for malntonanoo 
during her life, alh‘ged satisfaction of the decree up 
to a ])eriod less than three years from the date of the 
application for execution of the decree. The Judgo 
was not satisfied of the alleged satisfac’.tion, and dis- 
missed the application for execution. Held that the 
.petitioner was entitled to execution of the decree at 
any time from the date at which the first instalment 
iK^camc due, but that she was not entitlinl to liavo 
process of execution issued within tlirec years from 
the daito at which the second instalmcut or subse- 
quent instalments became due. Laebhmi Ammal 
V. Hasuadry Aiyanqau . . .4 Miid., 276 

See Sihthaybk v. Thanakapuhaykn 

[4 Mad., 183 

231. Execution of decree 

payable by instalments, — The decret; provided that the 
amount should be paid in three instalments, and in 
default of }myinent of one iustalraent the decree- 
holder was empowered to exeento his decree for the 
w'hole amount. When the iiistalmeut for December 
1805 fell due, the judgment-debtor paid a imrtion 
and obtained an extension of time up to I)ec.embor 
180G. On application on 21st Septa’mbtjr 1809 for 
execution of the decree for the instalments of 18(56 
and 1807, — Held that the instalment for 1800 was 
not barred by lapse of time. KuiHilNA ChandbA 
buAUA V. Ombh Ali . 6 B. L. R., Ap., 81 

B. C. Kbisto Cuhndbb Suaua v. Oombd Ali 

[14 W. B., 414 

232. — — Bond payable by 

instalments. — Ui)on an application for execution be- 
ing maale, the judgment-debtor executed in Court an 
instalment bond, by which he bound himself to pay his 
debt by half-yearly instalments in the months of 
Magh (January and February; and Bhadxa (August 
ami Beptomber) of each year, and it was stipulated 
tliat, on failure to pay a single instalment, the whole 
of the bond might be realised by execution. A deci- 
sion was given accordingly, and the instalment bond 
was filed. The judgment-debtor did not pay tha 
iustahuunt due in August and September 1864 till a 



( 8531 ) 


DIGEST OP CASES. 


( 8532 ) 


LIMITATION ACT, 1877, art 170, cL 0 

— continued. 

6 . ORDER FOR PAYMENT AT SPECIFIED 
J)ATE — continued, 

few days after the exj)iry of that month. He did not 
j)ay the insUdment of January and February 1865 at 
all, but Bub8C(|uent payiuonte were made and accepted. 
In Decoml)er 1867 and January 1868 the decree- 
holder applied to execute the decree and realise the 
whole amount of the bond. The lower Appellate 
Court, holding that time ran from the first default in 
August and St^ptember 1864, dismissed the application. 
Held by the High Court on appeal that the applica- 
tion was not barred by section 20, Act XIV of 1859, and 
that the time ran from January and February 1866. 
Upkndea Mohan Tagoee «. Takalia Bepaei 

[2 B. Ii. B., A. C., 346 

S. C. WooPENDEO Mohtjn Tagoeb V. Takalia 
Bepaeke .... IIW. B., 670 

238. Decree payable by in- 

etalmenU. — Limitation Act, 1871, art. 75. — A decree 
payable by instalments, with a proviso that, in de- 
fault of payment t)f any one instalment, the whole 
amoinit of the decree shall become ]>ayable at once, is 
btt^r♦^<l, if applic'ation for exe< itlou be not made with- 
in thrtHJ years from the date <>u which any one instal- 
ment fidl due, and was nut paid. The payment of 
instalments Hubse((uent to default in payment of the 
first inftalmeut at the date siHicified, docs not give the 
judgment-creditor a fresh starting-point. Dulsook 
UATTACUANG V. CUGGON Narkun 

[1. Ij. B., 2 Bom., 366 

See Gcmna Dambebshbt r. Bhiku Habiba 

[I. Ii. B., 1 Bom., 126 

234. Decree for money 

payable by instalments. — Adjustment of decree . — 
Civil Procedure Code, 1859, s. 206. — A decree for the 
payment of money by instalments directed that, if 
the judgment-debtor failed to pay two instalments in 
succession, the decree-holder should be entitled to 
enforce payment of the whole amount due under the 
decree. The decree- holder, alleging that a portion of 
the ninth instalment was payable, and that the whole 
of the tenth (the last) iustaluient was due, applied to 
enforce payment of the moneys duo under the decree. 
Held, per Peabson J., that whether former instal- 
ments had been paid or not was immaterial, and the 
application, being within throe years from the dates 
on which tho ninth and tenth instalments became 
due, was, with reference to article 167, schedule II of 
Act IX of 1871, within time. Spankie, J., refused 
to interfere in second appeal, inasmuch as the lower 
Appellate Court had found as a fact that there liad 
been no such default in the payment of the former in- 
stalments as was contemplated by the decree. Kan- 
ouAN Singh s. Shbo Peasad 

[I. L. B., 2 AIL, 291 

335 , Decree payable by 

instalments. — Default. — Where a decree was passed 
by consent in 1872 for payment to plaintiff through 
the Court of &300 by fifteen annual instalments on 
February 20 in each year, and in default of payment 
of any instalment the whole amount became recover- 
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able, and four years’ instalments were paid out of 
Court and default made on February 20, 1877, and 
plaintiff applied to recover the instalment of 1877 by 
execution on Novemlwr 17, 1879, and March 1, 1880, 
— Held that the application of November 1879 was 
not barred under clause 6, article 179, schedule 11 of 
the Limitation Act of 1877, inasmuch as when the 
Limitation Act, 1877, came into force (October 1, 
1877), the application was not barred under clause 6, 
article 167, schedule II of the Limitation Act, 1871. 
Held, also, that the provision as to the whole amount 
becoming recoverable at once if default was made, did 
not affect the admissibility of the application for exe- 
cution, because that provision had not been enforced, 
and the obligation to pay by instalments was still 
subsisting. Kaeakayalaba Affayta V. Karanam 
Pafayya . . I. Ij. B., 3 Mad., 266 

286. Decree for money 

payable by iHetalmente. — Execution of decree . — 
Held, in the case of a decree for money payable by 
instalments, with a proviso that in the event of 
default tho decree should be executed for the whole 
amount, that the decree-holder was strictly bound by 
the terms of the decree, and not having applied for 
execution within three years from the date of the 
first default, tho decree was barred. Shib Dat v. 
Kalka Peasad . . I. L. B., 2 All., 443 

237. and art. lb.— De- 

cree directing payment to be made at a certain date. 
— L. obtained a decree against I/., dated the 24th Sep- 
tember 1867, for j[x>8se8sion of a certain estate, sub- 
ject to this provision, viz., that if U. paid in cash 
into the treasury of the Court, year by year, for L.*s 
maintenance, so long as she might live, an allowance 
of R15 per mensem, in three instalments of R60 
each, the decree for possession should not be executed, 
but if default were made in payment of three such 
instalments, L. should be entitled to delivery of pos- 
session of such estate. The first default was made 
on the 18th January 1874, but L. waived the benefit 
of the proviso. A fresh default w'as made, and on 
the 23rd January 1880 L. applied for |K>sses8ion of 
such estate. Held that the provisions of column 3, 
article 76, schedule II of Act XV of 1877, were not 
applicable to this case, but article 179 (6) of that 
schedule contained the law which must govern it; 
and, the date upon which such decree became callable 
of exec'utiuii for |> 088 e 8 sion being the 18th January 
1874, the date of the first comi)Iete default, the ap- 
plication of the 23rd January 1880 was barred by 
limitation. Uoeah Nath v. Laganmau 

[L Ii. B., 4 AIL, 83 

236. Decree payable by 

instalments. — Execution ofichole decree. — Payments 
out of Court. — Act X of 1877 (Civil Procedure 
Code), s. 258. — A decree payable by instalments pro- 
vided that, in default in payment of two instalments, 
the whole decree should be executed. The decree- 
holder applied for execution of the whole decree on the 
ground that default had been made in payment of 
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the third and fourth instalments. The judgment* 
debtor objected that the application was barred by 
limitation, as he had made default in payment of the 
first and second instalments, and three years had 
elapsed from the date of such default. The decree- 
holder offered to prove that those instalments had been 
paid out of Court. Held that he was entitled to give 
such proof, in order to defeat the judgment-debtor’s 
plea of limitation, notwithstamling such fmyments had 
not Wen certified. Fakir Chand Bose v. Madan 
Mohan Qhose, 4 B. L, B., F. B., 130, followed. 
Sham 1.<al v. Kanauia Lal . I. L. B., 4 All., 316 

239. Decree payable by 

instalments. — Default . — Waiver . — Estoppel. — Ap- 
plication for execution as provided for in case of 
default, — Application to recover instalments. — A 
decree for the payment of money directed that an 
amount less than the amount sued for should be ])aid 
by instalments, and that if default were made in pay- 
ment of one instalment, the amount sued for should 
be payable. Default having been made, the decree- 
holder, on the 7th May 1877, applied for exocutM»n 
of the decree for the larger amount. It appeared 
that at this time, although the instalments had 
not been paid regularly, the decree-holder had re- 
ceived in full all the instalments which had fallen 
due excepting the instalment falling due in the pre- 
vious September, — that is, September 1870,— of which 
he had reccivetl only a part. The application of the 
7th May 1877 was struck off the file. The d(icree- 
holder aubsociueutly accepted the remaining instal- 
ments, whiidi were paid on due dates. On the 28th 
August 1878 the decree- holder ajjplied for payment 
of an instalment which had been paid into Court. 
On the 8th September 1881 the decree-holder applied 
for execution of the decree for the larger amount 
payable thereunder in casc of default, with refcrt!nce 
to the default in resjxjct of the instalment for Sci>- 
temWr 1876. The Court refused to allow execution 
to issue for such amount, but allowed it to issue for 
the balance of the instalment for S<?pteml>er 1876. 
Per Steaigut, J. — That, having by his application of 
the 7th May 1877, sought to execute the decree for 
the larger amount payable thereunder in case of 
default in payment of the instalments of the smaller 
amount, the decree-holder was not comj>et<;nt after- 
wards to seek to execute the decree in resjMset of such 
instalments; that, therefore, his application of the 
28th August 1878 was not a step in aid of execution 
of the decree in the shape in which he had previously 
sought execution, from the date of which limitation 
could be computed ; and that consequently his appli- ^ 
cation of the 8th September 1881 was barred by 
limitation. Per curiam. — That the decree-holder * 
was not entitled to receiver the balance of the instal- 
ment for September 1876, regard being had to the 
limitation prescribed by No. 179 (6), schedule II of 
the Limitation Act, 1877. Radha Prasad Singh v. 
Bhaowan Rai • I. li. B., 6 AIL, 389 

340. ^ Deeres payable by 

instalments, — Execution of whole decree, — Construe- 
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tion of decree, — Pavments out of Court, — Civil Pro- 
cedure Code, s. 258, — A decree passed against the 
defenilaut in a suit, dati^d the 13th March 1877, 
directed “that the plaintiff should recover tlie de- 
cree-money by iustalmeuts, agreeably to the terms of 
the deeil of compromise, and he, in case of default, 
should recover in a lump sum.” The eompromise 
mentioned iii the deenn) provided that the amount in 
dispute should W ]>aid in ten instalments, from 1284 to 
1294 Fasli, the first to be paid on the 27th May 1877 
(1284 Fasli), and the remaining nine instalments on 
Jaith Purunmtishi of eaidi succeeding Fasli year. On 
the 1st Sept<'ml)er 1883 the deertJe- holders applied for 
execution of the deerw, alleging that the first four 
iustalmeuts hiul been paid, hut not any of the suc- 
ceeding instalments, and they claimed to recover, 
under the terms of the decree, the fifth and all the 
remaining instalments in a lump sum. The judg- 
ment-debtors contmuled that the application was 
barred by limitation, as they ha<l not ])aid a single 
instalment, and more than three years had elapsed 
from the date of the first default; and that, even if 
the first four instalments had Wen ptiid, such pay- 
ments could not W recognised by the Court as they 
had not been certified. Held, reversing the decision 
of the lower Appellate Court, that if the four annual 
instalments liad not been ])aid under the decree, the 
execution of the decree was barred by limitation. 
Held, also, tliai recognition of such instalments was 
not barred by the terms of section 258 of the Civil 
Procecluro Code. Sham Lal v. Kanahla Lal, I, L, 
B., 4 All., 316; and Fakir Chand Bose v. Madan 
Mohan Ohose, 4 B. L. B., F, B,, 130, followed. 
Zahub Khan v. Bakhta war 

[L L. B., 7 AIL, 827 

24L Debt on decree pety- 

ahle by instalments, — Failure to pay . — Waiver <f 
default. — The terms of tM>in promise in a suit for 
Tiioncy provided that tin; debt should W pai<l by 
monthly instalments, and that, on the failure to pay 
any three Bucc<*sHive iiiHtahnentH, the entire amount 
should W recoverable by ap]>licatiou to execute the 
full decree. The deerwi was dated the J2th June 
1875, the first iustaliiieut was <lue in July 1876, and 
the last in (IctoWr 1877. llefault was made in pay- 
ment of the first three instalmentH, but the decree- 
holder did not apply for ext‘cutiori, and accepted 
subsequent payments. On the ]3tli DeitemWr 1879 
he applied for execution for the amount then remain- 
ing due. Held that the [H^rirNl of limitation prescribed 
by article 179, schedule II of A(!t XV of 1877, Wgan 
to run on the third default taking place, and that no 
subsequent jwiyment cotdd stop limitation once 
Wgun. Asmutullah Dalal V. Kallt Chhbn 

MiTTiSB . . I. L. B., 7 Calo., 66 

242. Decree payable by 

instalmenti. — On an application, dated lOth Aughran 
1288, for execution of a decree which provided, on the 
basis of a kistbundi, that the amount decreed should 
be paid in four instaluientB annually, extending over 
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the years 1284, 1285, 1286, 1287, and that, if there 
should bt! default in payment of any instalment, and 
that instalment should remain unjmid for six months, 
the whole of the decree should at once become due, it 
was objected that the application was barred on the 
ground that the instalments for 1284 not having been 
paid, the whole amount of decree had become payable 
within six months for the first default. The applica- 
tion was to recover the instalments duo for 1285, 
1286, and 1287. Held that the application was not 
barred, except as to the instalment of 1285, which fell 
duo in Jaith, as it was optional with the <lecroc-holder 
to realise the whole decree nt once upon default being 
made, or to waive his right to do so and seek to realise 
instalments as they became duo. Ashmutullah 
Dalai V. Rally Churn M^ieVy I. L. If., 7 Calc.y 56, 
followed. CHUi^nsB Eomal Dabs v. Rissasuhbbb 
Dassia . • . . 18 C. Ij. B., 248 

248. Decree payable by 

inetalmente. — Option to exeeuie. — Waiver. — Con- 
etruction of decree. — Where v decree is made pay- 
able by iiiHtalmonts, and contains a provision that, on 
failure of any one instalment, the whole is to become 
duo, the (|uestion whether the decree-holder may waive 
the benefit of the provision or must execute his decree 
witliiu three ytjars from the. due thite of tlie first 
instalment of which default is mode in payment, is a 
question purely of construction to l>o decided on tho 
terms of the whole decree in eac'h case. On an appli- 
cation for execution of a decree made payable by 
instalments, — Meld that the application was barred 
by limitation, on the ground that the judgment- 
creditor should have applied for execution within 
tlireo years from the date of the first default in pay- 
ment. JuDUiBTlB Patbo V. Nobin Chandba 
K njUiA • . • . I. Ij. B., 18 Calo., 78 

7. JOINT DECREES. 

(a) Joint Dscbeb-holdiebs. 

Tlie following arc the cases decided as to tho pro- 
ceedings in joint decrees under tho Acts of 1869 and 
1871 

244. ■ - — expL 1. — Application 

hy one of several decree* holders . — Every appli- 
cation made by one or more out of several decree- 
holders is an application made in the interests of all, 
and every proceeding taken by one is a proceeding 
taken for the benefit of all to enforce the judgment, 
or to kiHip it in force. Ror PbbhonAtd Crowdhby 
V. Fbannath Roy Ckowdhby . 8 W. B., 100 

Dhanbbsubbb V, Goodhub Sahot 

[11 W. B..421 

BHOOBtTKBSSUBBB DBBIA V. ChUNDBB MonBB 

Dbbia . 81 W. B., 248 

HvBircK Roy v. Zuhoobbb Mull 

[28 W. B., 488 

Oupfi Bbhari Lal r. Bbajamohan Lal 

[4 B. Ij. B., Ap., 41 : 18 W. B., 128 
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(a) Joint Dbceeb-holdbbs— 

Johiboonibsa Khatoon V, Ameeroonissa Kha- 
TOON . . . . 6 W. B., Mis., 59 

Indubjbbt Koonwab u. Mazam Ali Khan 

[0 W. B., Mis., 76 

245. Arrangement by 

decree-holders amongst themselves . — In the case of 
a joint-decree, any arrangement made by tho decreo- 
liolders amongst themselves as to their relative shares 
in the amount of the decree would not alter its 
character, and bond fide proceedings taken by one of 
the number to execute the decree would keep alive the 
rights of all the decree- holders. Indubjbet Kun- 
WAB V. Mazam Ali Khan . 6 W. B., Mis., 76 

Bbijo Coomab Mulliok V. Ram Buksh Chat- 
TBBJi . . . . 1 W. B., Mis., 1 

246. Application after 

death of some of decree-holders. — Civil Procedure 
Code, 1859, s. 207. — A joint dtHiree for damages was 
obtained by several plaintiffs in the Court of tho 
Principal Sudder Amt^en of Patna in 1854, and was 
kept alive by endeavours to execute it till 1861. On 
the 15th June 1861, the Court passed an order modi- 
fying the costs of tile original decree, but this order 
was reversed on appeal on the 10th August 1862. 
Some of the plaintiffs having died in the moanlinie, 
an application was made on the 29th July 1863, 
and an order was iiassed thereon on the 2Gth May 
1864, whereby the present decree-holders were sub- 
stituted for the deceased plaintiffs. A new Princix>al 
Sudder Anieen was appointed on the 10th Detamber 
1864, and ho reversed that order, and retpiircd from 
tho present decree- holders a certificate of heirship, 
which they obtained on the 16th September 1865. 
On the 20th of the same mouth, an order for execu- 
tion was made by the Principal Sudder Ameen, but it 
was reversed by the Judge on appeal, on the ground 
that the order of the 26th May 1864 was not a pro- 
ceeding within the meaning of section 20 of Act XIV 
of 1859; and, therefore, the application for execution 
was too late. Held that execution might have been 
obtained under section 207 of Act VIII of 1859 by tho 
survivors of the original decree -holders for the bene- 
fit of all parties interested in it. The order of tho 
lower Ap})ellate Court was reversetl. Teja Singh t>. 
Rajnabayan Singh . . 1 B. Ii. B., A. C., 68 

S. C. Tbja Singh v. Pokhun Singh 

[10 W. B., 95 

847. •- ' Separate taking out 

* of execution. — Civil Procedure Code, 1859, sgk^7. — 
Three |>ersous obtained a joint decree. Two of them 
took out execution and realised each his own share. 
The tliird applied for execution within three years 
from the time of the last proceedings taken by the 
other two, but after a lapse of three years from the 
last proceedings taken jointly by all three. Held 
that, imder section 207, Act VIII of 1869, there was 
no severance of the decree, and therefore the pro- 
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7, JOINT DECEEES*~~*c0iiftffff0(2. 

(o) Joint Decbbk-holdees— con/mwerf. 
cecdings taken by the two kept the decree alive. 
AzlZUNNlSfiA KnATDN V. SHASHI IllIURHAN liOSR 

[2 B. li. B., Ap., 47 : 11 W. B., 348 

248. — -■ ■ — " ■" Separate taJcintf out 

of execution. — In a case in which a certain sum wtvs 
adjudged to five iM’rsons as an entire sum to which all 
of them were jointly entitled, but one moiety to three 
of them and the other moiety to the remaining two, 
—Held that the eiTi'ct of the adjudication was 
the same as if two separate and distinct decrees had 
been j)ronounced, and that no action taken by the 
deeree-hohlers to whom one moiety had been assigned 
could keep the (h‘cree alive for the benefit of the others. 
Chooa Sahoo V. Tbipoora Dutt , 13 W. B., 244 

249. ‘ - — Application hy one 

decree-holder for execution. — Where one of several 
joint decree •holders made, under Act VllI of 1859, 
section 207, a projier ap^ilication for execution, the 
date on wdiich the a])plication was inatlo was held to 
constitute a point of time from which would run 
the limitation of three years jirovided in Act IX of 
1871, schedule II, article 187. Huufck Kot v. 
ZunooBBE Mul . . .22 W. B., 468 

250. Application to exe- 

cute part of decree. — An a])plicati<m to execute an 
aVKpiot part of a decree, though irregular and in- 
efFectual for the purpose, must, if miule bond fide 
under a misapprehension of the law, be regarded as 
a proceeding which kts'ps the decree alive. Koylas 
Nath Uuosb v. Nitya Suama Dahskk 

[16 W. R., 449 

Shib CntTNDBB Dabs v, Kam Cuunokb Poddab 

[16 W. B., 29 

FbanKishobe Deb v. Kisuobb ChfndkrCuow- 
1)11 by . 16 W. B., 267 

Doya Moyee Dabbe ». Nilmonee Chuckkedutty 

[26 W. B., 70 

261. — Application for par- 

tial execution of joint decree. — Coete. — An apiilication 
for the partial execution of a joint decree by one of 
the decree-holders is not an application according to 
law, and consequently has not the effect of keeping 
the decree* in force. Where a d»*cree of the Sudder 
Court awarded costs in the lower Court to I’crtain 
defendants separately, and to eight sets of defendants 
collectively, and costs in the Smlder C<mrt to three 
sets, and the only applications which were made for 
execution of the decree within the period of limita- 
tion were mu<le by one of the defendants to recover 
his costs in the lower Court and a fractional share of 
the costs in the Sudder Court awarded to his set of 
defendants, a 8ubse<j[uent application by him and the 
other defendants for execution of the dwrec was 
held to be liarred by limitation. Kam Autab r. 
Ajudhia Sinoh . . I. L. B., 1 All., 231 

262. Application by one 

of two joint decree holders for part execution of joint 
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7. JOINT DECREES— confinnsd. 

(o) Joint Dbcrbb-uoldbbb— 

decree. — Act X of 1877 {Civil Procedure Code)t 9 , 
2S1 . — A decree passed jointly in favour of more per- 
sons than one can only be legally executed as a whole 
for the l)enefit of all the decree-holders, and not par- 
tially to the extent of the interest of each individual 
dir ree- holder. lleltU therefore, where one of two per- 
sons, in W'hose favour a decree for money had btusn 
passinl jointly, applied on the 27ih April 1880 for 
exectition t)f a moiety of such diH*roe, ami the other of 
such j>ersons mmlu a similar application on the 80th 
April 1880, that such applications, not being matlo in 
accordance with law, were not sufileieiit to keep the 
decree in force. Also that tlie illegality of such 
applications could not he cured by a subsequent 
amended application for the execution of the decree 
08 a whole, prel‘ern‘d after the )M*riod of limitation 
had expired. COLLKOTOB OF Sli AliJAHANPUB V. 

SUBJAN SiNOU . . 1. Ij. B., 4 AIL, 72 

263. ■ ■ Application by two of 

three joint decree-holdern for part execution of joint 
decree. — Acquiescence by judyment-debtur in part 
execution. — A decree for money w-aa {passed in 1871 
iu favour of two ]}ersouH jointly. In 1888 the deci'ee- 
holders applied for excieution thereof, lly previous 
application for execution made in L87l>, 1877, and 
1880, the decree- lu)lders liad sought to nfcover two 
thirds of tlie amouut of decret*. J/eld that iiiasmucU 
as the previous extumtioua of tlu$ decree by some 
sharers for their shares, whether strictly allowable or 
not, were allowed, and no oi)jeeUonH at the time were 
taken, they were good for the purpose of keeping the 
decree alive, and that the judgment-debtor could not 
now take exception to them as not ijeiiig applications 
to enforce the decree within the meaning of the 
J^imitation Act. Mungul Per shad Die hit v. Qrija 
Kant Lahiriy 1. L. U»y 8 Vale., 51, followed. NanUA 
liAl V. liAOUUNANDAN SlNQU 

[1. li. B., 7 Aa, 282 

264. Application for 

partial execution of joint decree. — Althougli the Civil 
Procedure Co<le does not allow one of several decree- 
liolders to apply for the partial execution of a joint 
decree, yet an aj)plic,ation by one of such decree- 
holders for execution of the decree iu resjMJct of so 
much of the relief granUid to all as he considers 
ap}H!rtains to him imlividuully, may keej» iu force the 
decree as l»eiug au up])licutiou ai'cording to law. 
PONAMPILATlf FaBAPBAVAN KuTHATU UaJI U. 
PONAMPILATU PAKAPBAVAN RaVOTTI HAJI 

[I. li. B., 3 Mad., 79 

266. ■ , , Application for 

partition under decree . — Decree for partition,— 
A consent decree for })ariitioti made between three 
parties contained a jirovision tliat if the plaintiffs 
should not have the property {>artitioned within two 
mouths from tlie date ther<)of, any one of the other 
parties to the suit might obtain partition by execut- 
ing the <leerec. One of the parties sued out execution 
and obtained partition and possetwioB of bis own share* 
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— continued. 

7. JOINT DECREES— 

{a) Joint DEOBEB-noLDEBS — continued. 

More than three years after the date of the decree, 
but leHH than three years from the date of the appli- 
cation just mentioned, another of the parties applied 
for jmrtition nnder the decree. Held that the ap- 
plication was not barred by limitation under the pro- 
visions of the Limitation Act, Act XV of 1877, sche- 
dule 11, article 179, explanation 1. Mohun Chun- 
DBB Kubbiokab V. MouESH Chundeb Kubmokab 
[L L. R., 9 Calo., 668 

250. — Beer €6 for partition. 

Application for execution of. — Co-shat ers.'-^A., on 
the 29th June 1871, obtained a decree for partition 
against J9., his co-shareholder, and, on the 28th No- 
vember 1870 applied to have the execution proceedings 
struck off the file. The apidication was refused, and 
the partition was ordered to be completed at B.'s 
expense. Held that, as the execution proceedings 
taken cither by one shareholder or the other were 
taken on l)eiialf of b<ith, limitation did not apply. 
Khoobebed Hosbkn v. Nubbeb Fatima 

[L L. B., 8 Calc. 661 ; 2 O. L. B., 187 

267. — Application for exe- 

cution of decree. — Power of mooktear to make appli- 
cation.-— Civil Procedure CWc, 1859, s. 207. — Waiver 
qf irregularity hg Court. — An application for execution 
of a decree on ladialf of all the judgment- creditors was 
presenteil in Court by a nuK)ktear. Tl»e mcKjktear 
had himself appeiuhnl to su(;h application the names 
of all of them Imt one who had signt^d his own name. 
Held, reversing the decision of tlie Court below, that 
although exception might fairly have lK*en taken to 
the form of the application at the time it was pre- 
sented, yet, having once lascn accejited by the Court, 
it was substantially an application on behalf of all the 
judgment-creditors sufficient to prevent the operation 
of tlie Law of Limitation.. Autoo Misbbe v. Bibhoo- 
MOOKHBB Dabbb • I. L. B., 4 CbIo., 606 

(b) Joint Juoombnt-pbbtobs. 

268. Hecree declaring 

eeparate liability.^ Proceeding to keep decree alive . — 
Where a decree has iiassed against several defendants, 
each of whom is declared to have a separate liability 
in resjwct of a definite amount, execution against one 
or more of such judgment-debtors keeps the decree 
in force against all simultaneously. Mobbbh Chun- 
DXB CHOWBHBT V, MOUUN LALL SlBCAB 

[8 w. B., 80 

259, ... Proceeding against 

tome only of judgment -debtors. — A proceeding 
against certain of a number of joint judgment- 
debtors, in which, in the presence of certain of them, 
•ofho are released from execution and some declared 
liable, is a procoetling w ithin the meaning of section 
20, Act XIV of 1869. Mohbsh Chundkb Biswas 
«. Tabamonbb Dassbb . .9W.R.,240 

260. Proceedings against 

come only qf judgment-debtors , — The law makes no 
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7. JOINT DECREES^ooafiattsd. 

(b) Joint Judgment-debtobs — continued, 
distinction between the different defendants liable 
under a decree ; the decree is kept wholly in force 
if any effectual proceeding is taken under it w'ithin 
the prescribed time to keep it alive. But where a 
decree, though nominally in one document, really 
contains separate decrees against separate individuals, 
the Law of Limitation may be put into force in 
execution against the different defendants as if there 
were separate decrees. Stephenson v. Unnoda 
Dobbbb . . . . 6 W. B., Mis., 18 

261. ■ Decree against two 

persons specifying period for which each was liable. 
— Execution against one. — Where a decree was given 
for arrears of rent against two persons, and one of 
them was afterwards declared on appeal to be liable 
for the rents for a certain peritnl only, and execution 
was taken out against him only,— Held that the 
decree must l)e taken as a separate decree against 
each defendant for the jwrtion for which each was 
declared to be liable, and consequently that execution 
proceedings against one would not prevent the Law of 
Limitation applying to l)ar execution against the 
other. VViBK t». Rajnaratn Chuckebbutty 

[1 B. LB., F.B., 258 : 10 W. R., SO 

Khbma Debra v. Kamolabant Bukshi 

[10 B. L. B., 260, note ; 10 W. B., 10 

262. Surety. — Separate 

liability. — Proceedings to keep alive decree. — In 
execution of decree, the debtors arranged to pay the 
debt by instalments, and the jwtitioner entered into 
a surety-bond by which he agreed, on failure of the 
debtors to pay the debt, or any one of the instal- 
ments, to be liable for the debt, or to have execution 
at once taken out against him. Held that the 
surety's was a separate liability; that proceedings 
against one or others of the joint debtors which 
would keep the decree alive against all of them would 
not affect him ; and that, if he could be proceeded 
against in execution of the original decree, execution 
should have been taken against him from the date 
when his liability comraenct»d, and that the decree 
should have been kept alive as against him by pro- 
ceedings irresi>ective of those taken against the judg- 
lueut-debtors. Uubkoo Sinqh v. Ram Ktsubn 

[6. W. B., Mis., 44 

263. Application for 

execution of decree against legal representatives 
of deceased judgment-debtor. — An application for 
execution of a decree against one of the several legal 
representatives of the deceased judgment- debtor 
takes effect, for the puriwses of limitation, against 
them all. Ramanuj Sbwae Singh v. Hingu Lal 

[I. L. B., 8 AU., 167 

8. MEANING OP PROPER COURT. 

264. expL II a871, art 

167).->‘ Court,** Meaning of— Application to exe- 
cute decree . — The term “ Court ” in Act IX of 1871, 
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8. MEANING OP PROPER COURT— con^nutfcl. 

schedule II, article 1G7, means the Court whose busi- 
ness it is, either by transfer or otherwise, to execute 
the decree. Pbokasu Chundbb Lahoby o. Poobno 
Chundbe Roy . . . .21 W. B., 410 

265. — Concilia- 

tor. — A conciliator up})ointod under the Dekkan 
Agriculturists* Relief Act (XVII of 1879) is not a 
Court. I'he prcseiiUvtion, tlierefore, to a conciliator 
of an application for execution of a decree within the 
j>erio(l of liniitution does not save the limitation, if 
the application to the pro|H>r Court be time-ltarred : 
Act XV of 1877, W‘ction 14, paragraph 3; schedule 
II, article 179. Manouau v. Gbuiapa 

[1. Ii. R., 6 Bom., 81 

art 180 (1871, art 169; 1859, 

8. 19). 

1. Decree of Sudder Court, 

Calcutta. — I'he twelve years’ limitation was held not 
to apply to a decree of the late Sudder Court, which 
was not a Court established by Royal Charter. 
Tuakoou DossQossain V. Kasuub Nath Mundul 

[12 W. R.. 73 

Huro Pbushad Roy Cuowdhry v. Manick 
L rsnKUB . . . 12 W. B., 343 

2. ' — ■ " Judgment of Judge* of 

ISupreme Court sitting as Sm'ill Cause Court Judges. 

— The judgments of the Judges of the late ,Supreiiie 
Court sitting under Act IX of 1850 (the Small 
C*auHe8 Courts Act) w'cre held to be judgments of a 
Court estiiblislujd by Royal Charter, and were there- 
fonj not affected by Act XIV of IH^O, section 20, but 
were governed by section 19. Cooltkoup v. Smith 

[1 Mad., 204 

3. - — ■ ■ — Decrees of High Court . — 

It was formerly held that the execution of decrees of 
the High Court was governed as to limitation by sec- 
tion 19, and not section 20 or 22, of Act XIV of 
1859. MaHATAB CliAND V. TAIlUrKNATlI MookkU- 

jEB . . . . .6 W, R., Mie., 94 

ISHAK ChUNDEE ChOW'DHEY U. JrOODISUUEKR 

[8 W. B., 267 

Bapueay Krishna tJ. Mahhavhav Kamkav 

[5 Bom., A. C., 214 

Later rulings, however, are to the contrary,— 

I nfra. 

4. Decrees of Privy Council . — 

Section 19, Act XIV of 1859, applies only to Courts 
in this tx)untry established by Royal Charter, and 
not Uy the Privy Council, the execution of whose ! 
decrees w as subject to the limitation prescribed by sec- 1 
tioii 20 of that Act. WisB v. Juoobunohoo Raboo ! 

[4 W. B., Mis., 10 j 

5. ' ■■ Execution of decree of ' 

Privy Council. — Court established or not established | 
hy k >yal Charter.— Act XXV of tS52, s. 1,—Pcr 
Peacock, C. J., Trevoe and L S. Jackson, JJ. — ! 
A decree of Her Majesty in Council is neither a 
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decree of a Court establishotl by Royal Charter with- 
in section 19, nor a decree of a Court not established 
hy Royal Charter within section 20 of Act XIV of 
1859. Theivfore that Act does not apply to such 
dei'rtHJS. Section 1 of Act XXV of 1852 only pre- 
scribes the pnM'eilure for cxeenting sueli decrees, and 
does not apply any law of limitation to them. Anan- 
uamayi Dasi r. Purno Chandra Roy 
[B. L. B., Sup. VoL, 506 ; 0 W. B., Mia., 69 

6 Alteration of decree on 

peal.— Decree of lotver Court altered by High Court. 
— VVberc^ a deeree of the lower Court is materi- 
ally altered on appeal by ifie High Court, — e.g., 
w'here the amount of mesne ju’olits allowed by the 
lower Court is cut down by the High Cotirt, — tho 
deeree becomes a deeree of the High Court, and tho 
jHii-iod within whieh a proceeding must have been 
taken to enforce the same, so that it may not bo 
Iwirred hy the law of limilaiion, is twelve years 
under section 19 of Act XIV of 1859. CUUWDHEY 
Wahid Ali v. Mudlick Inayet Ali 

[6 B. L. B., 52 : 14 W. B., 288 

7. Execution of decree of 

High Court on appeal from mofussil. — A decree of 
Uie High Court on appeal from the mofussil must bo 
executed within three years under section 20, Act 
XIV of 1859. Such deeree is not a decree of a Court 
established by Royal Charter within the meaning of 
section 19. Ramcuauan Hvsak v. Lakhikant 
Bannik 

[7 B. L. B., F. B., 704 : 18 W. R., F. B., 1 

iSee Aeunacublla Thudakan v. Vbludayan 

[5 Mud., 215 

8 . - ■ ■ — ■■■■- Execution of decree of 

Jligh Court on appeal from mofussil. — Portion of 
decree relating to costs. — The jKirtion of a decree ot 
the High Court on a))})eal fnmi the mofussil which 
relates to costs conies within section 19, Act XIV of 
1859. Tafuezal Hohbkin Khan o. Bah a due HtNan 

[7 K L. B., 706, note : 11 W. B., 205 

9. Embodiment in final decree 

of portion q//7rmc(/.— Where Uic High Court passes 
a di'cree on a])]H‘ul from a mofuNsil ('oiirt,, the Court 
wliieh has to execute the dccrou of tho High Court 
is goveriuMl by the rules W'hirdi govern the execution 
of its own decrees. The ruling in Chowdhry Wahid 
Ali v. Mullick Inayet Ali, 6 J). L. It., 59, — that, 
wbetber tbe decree of the lower Court is reversed or 
imxlifted or attirmed, tbe decree passed by the Apjiel- 
lat<! Court is tbe final decree in flic suit, and as such 
the only decree wliich is capabh? of lieiug enforced by 
execniioii, — not dissented frcjiii, exc«*pt that it wae 
suggested tliat in all cases it may be exjiedieiit ex- 
jiressly bi emlxsly in a decree of aflirmance so much 
of the deeiH'e ls‘low os it is intemled to aflinn, and 
thus avoid the necessity of a reference to the sujier- 
se<b*d dciM'ee. Quoire , — Cun the ruling in Ananda- 
mayi Dasi v, Purno Chandra Roy, B, L. R,, Rup. 
Voi., 5(16, Ih* supiKirUul ? K istokinkbr Ghosb Rot 
V. Bceeodacaunt Sin«h Roy . 10 B. L. B„ 101 

[17 W. B., 292 : 14 Moore’s 1. A., 465 
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8. C. in lower Court, KifiHEN Einsisb Guosb v. 

Buuoda Kawt Uoy . 8 W. 470 

Joy Nabain Gibbb v. Ooluok Chukdbb Myteb 

[22 W. B., 102 

10# Execution of an order 

of Privy Council . — Order in Council confirming a 
decree.— Altboufjh an order of Her Majesty in 
Council may confirm a decree of the Court below, 
that order is the j)aramount decision in the suit ; and 
any application to enforce it is, in point of law, an 
a])plication to execute the order and not the decree 
which it confirmed. Such an applico.tion is govern- 
ed by article 180, schedule II of Act XV of 1877. 
Luohmun Pebsab Singh u. Kibuun Pbbsab Singh 
[I. Ii. Bn 8 Calo., 218 : 10 C, D. B., 425 

Bhooboona Alumdabi Kobe u. Jobbaj Singh 
[U C. L. B., 277 

11, " ■ " • Application for execution 

of decree. — Pevivor . — Order for execution after 
notice . — Writ of ncire facias. — The plaintiff obtain- 
ed a decree in 18()4. The first application for exe- 
cution was miule in Se])tenri ^ r 1800 under section 210 
of the Civil Pro<-edure Ctnle (Act VIII of 1859) ; and 
after notice to the defendant as ]>rovided thereby, an 
order was iniule under that section for (execution U) 
issue. In Seiitiunber 1880 an application for exe- 
cution was inadt) under section 230 of the Civil Pro- 
cedure Code of 1877, which rejK'aled Act VI 11 of 
1859. Held that the ord<*r aftiu* notice hiul the 
effect <»f reviving the decree within the meaning of 
article 180, s<'hcdul<’ II, Act XV of 1877, and there- 
fore the dt^rrH! was not iMirred by the Law of Limita- 
tion. An order for execution under the Code intulo 
after notice to show cause has, on the Original Side 
of the Court, the same effect as an award of (execu- 
tion in pursuance of a writ of scire facias had under 
the jm)ewlure of the Supreme Court,— t.c., it creates 
a revivor of the decree. Asuootosu Dutt c. Doob- 
OA CauBN Chattebjrb 

[I. Ii. B., 6 Calo., 504 : 8 C. L. B., 28 

. Application for execution 

of decree . — Decree of High Court.-- Civil Proce- 
dure Code (Act X of 1S77). s. .930.— The ]>laiutiffs 
obtained a decree of the High Court of Bombay 
against the defendant on 22nd February 1867. The 
defendant, after the ^uissing of the decree against 
him, resided in Ahmedabad. In July plaintiff as- 
signed his decree to A., who in 1876 assigned it to 
M. From time to time M. obtained orders for the 
execution of the said deert'e, hut was always nimble 
to prociH'd to execution. The last order for execu- 
tion made by the High Court was on the 4th Feb- 
ruary 1879. lu April 1879 the de<w was trans- 
mitted to the Court at Ahmedabad for execution, and 
Uiat Court in Septemlier 1879 issued a warrant of 
arrest against the defendant, against the oilier for 
which the defendant aji^Hialotl. The said order was 
confirmed by the High Court on 10th February 
In April 1881 tlie defendant was in Bombay, 
and 8f., the decree-holder, obtained a suinmons (sail- 
ing on defendant to show cause why the decree 
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should not bo executed against him. On 3rd May 
the summons was made absolute. The defendant 
api^aled and contended that the application for exe- 
cution was bnrred by limitation under section 230 of 
the Civil Procedure Code (Act X of 1877), which was 
to be read with clause 180 of schedule 11 of the Limi- 
tation Act, XV of 1877. Held that the application 
was not barre(L Clause 180 of the second schedule 
of the Limitation Act, XV of 1877, was intended to 
he independent of section 230 of the Civil Procedure 
Code, and not to he in any way controlled by it. 
Section 230 does not apply to decrees made by the 
High Court. Mayabhai Pbemhuai v. Tribhuvan- 
DA8 Jagjivandas . . I. li. B,, 6 Bom., 268 

Ganapatthi V. Balabundaba 

[I. Ii. B., 7 Mad., 540 

LIQUIDATED DAMAGES. 

See Cases undkb Damages— Measubb 
AND Assessment of Damages— Breach 
OF Contract . . 11 W. B., 658 

[17 W. B., 84 
5 W. B.. S. C. C. BeL, 10 
See Cases under Interest — Stitulations 
AMOUNTING TU PENALTIES OB OTHER- 
WISE. 

LIQUIDATORS, POWER OP— 

See Cases under ("ompany— Winding up 
— Powers of LiciUiDATOBS, 

LIQUOR, SALE OP— 

See Excise Act, 1871. 

[I. L. B., 1 AIL, 630, 636, 638 

LIS PENDENS. 

See Mauombdan Law — Debts. 

[I. L. B., 4 Calc., 402 
See Parties — Parties to Suits— Pur- 
chasers . , .7 W. R., 225 

L Application of doctrine in 

India.— The doctrine of bs pendens is applicable tc 
natives of this country, and has a wider operation 
here than in England. The distinction between an 
CHjuitable lien created pendente Hie and an absolute 
sale is that in the latter case, though not in the for- 
mer, it is necessary to institute a fresh suit. Kassim 
8uaw V. Unnodapershad Cuattbrjeb 

[1 Hyde, 16C 

2. — — The doctrine of lie 

pendens is in force in British India. LaksumandA£ 
8ARurcuAND V. Dasrat . L L. B., 6 Bom., 16£ 

GuLARCHAND MANICKCHAND V. DHANDJ TALAr 

Bhau 11 Bom., 64 

8. Principle of doe- 

trine.-^Begistered and unregistered conveyances.—. 
The doctrine of lis pendens reSte, as stated by Turner 
L, J,, in Utllamy v. Sabine, not upon the principle o 



( 8546 ) 


DIGEST OF CASES. 


( 8646 ) 


Ills FSNDSUSrS.— Application of doctrine 
in India— con^tiit(«(f. 

constructive notice, but upon the fact that it would 
be plainly impossible that any action or suit could be 
brought to a successful termination if alienations 
pendtrnie lUe were permitted to prevail. This reason 
for refusing recognition to alienations peudente lite 
made by a party to a suit is as fully applicable in the 
case of a registered as of an unregistered conveyance 
Laesbmai^pas Sabufchaep V. Dabuat 

[I. Xi. R., 6 Bom., 168 

4. — — Bntjliah Ap- 

plicabilUt/ of, in mofuasil. — Suit to set aside aliena- 
tions btf widow. — The widow of a legatee of one half 
of the residue and the bulk of considtirable esUite 
sued to set aside alienations made by the w'idow of one 
of three executors acting as managers ; her husband, 
the deceased executor, being legatee of one sixth. The 
alienations \\ere made ptniding a suit by the same 
plaintiff in the Su])reme Court to administer the entire 
estate, and to exj^ose defalcations an<l frauds of the 
managers and executors also, after an injutiction issued 
in that snit prohibiting alienation ; and the aliena- 
tions were set aside by tlic Court. Qiircrc, — Whether 
the English doctrine of lit pendens is a])])licablc in 
the mofussil. Ex partb Nilmadhitb MuNiirii 

[2 Ind. Jur., N. S., 109 

6. The doctrine of lis 

pendens ap)>lieH only to alienations which are incon- 
sistent with the rights which may Ih) establishi'd by 
the decree in the suit. Mt^Nisami «. Dak.suana- 
uuBTux . . . I. Ii. R., 6 Mad., 871 

6. — Assignment of 

mortgages. — Suit for possession. — N. Iwing mort- 
gagee in jjosHcHsion of five eighths of a pangu (share) 
of certain land — w'curity for a debt of H400 — hy|)o- 
th<*cated his rights to M. in 1H76. In 187H K. 
Iniught two eighths of the said five eigliths from the 
mortg.igor. In 1879 K. sued N. claiming possession 
of his two eighths on payment of H44XJ, ami obtained 
i; decree, and ]M)8seH8ion thereof. Pending this suit, 
3^. assignwl his mortgage to M. M. was awar«‘ of 
the suit, Bn<l K. was aware of the assignment when 
lie paid 11400 into Court for N. In 1883 A^ Isnight 
the remaining three eighths from the mortgagor, and 
sued iV. and M. to reeover |K)8S(^8ion thereof. M. 
pleaded that he had a valiil mortgage over three 
eighths. Held, by Muttusami Ayyah, «/., tliat if 
the assignment of the mortgage by N. to M. was a 
re4il transaction, this plea was gtHid. Per Muttu- 
8AMI Ayyah, J. — The doctrine of lis pendens ean . 
only be relied on as a protect ion of the plaintiff’s 
right to pro|s*rty actually sought to be recovere<l in 
the suit. liHAEANEAYAKl V. KRISHNA 

[L Ii. R.. 9 Mad., 92 ^ 

7. -■ ■ ' '■■■■ " ■■ The effect of a lis 

pendens in India considered. Krishnaffa talai> 
Mahadaffa V, Bauiru Yadavrav 

[8 Bom., A. C., 65 
Sax V. Affunbi Ibrahim Saib . 6 Mad., 76 

8. ■ ■— Possession of pro- 

pertg obtained pending suit. — Possession of property 
obtaiued from a defeudant wlulo a suit is pending j 
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against him in rospoot of that property, Riust be 
taken to be the possession of the defendant biiuBclf 
for the pur|M }808 of the suit. llAX ICisHbk u. 
Doolbb Chanb ... 22 W. R,, 647 

9. Maxim, ** Pendente 

lite nihil innovetur.** — The rule ** Pendente lite nihil 
innovetur” is in force in British India. Where the 
owner of a bouse, during the pendency of a suit by 
an uiiregisteriHl mortgagiH) for foreclosure and sale, 
mortgaged the same bouse by a registered mortgage 
to aiiotlier person, it was held that the last-mcntionod 
mortgagee had no title as against the purchaser under 
a decree for sale in the suit, although such purchaser 
w^as the plaintiff in the suit. A grantee or vundoo of 
the defendant, becoming such during the pendency 
of the suit, need not Ihj Hindu a party to the suit ; 
and, innsmueh as the aliove* mentioned rule dotMi not 
rest upon the ecpiiiable doctrine as to notice, it is a 
matter of imlifPerence wlu'tbcr or not, at the time of 
bis liecoming grantee or vendee, he bad actual notice 
of the existence of the suit. GULAIJOHAND Maniok- 
CHAND n. Duonui yalad Biiau . 11 Bom., 64 

10. ' - Possession under 

a subsequent mortgage created during the pendency of 
g suit by a prior mortgagee. — A sale or mortgage 'pen- 
dente lite is invalid as against the iilaintiff, and the 
vendor or mortgagor is under a disability to give any 
valid jMissession, as against the ]>luintifT in the jiending 
suit, to the party who becoin(‘s a purchaser or mort- 
gagee (luring the ixuidenc^y of the suit, whether or not 
the piir(*haser or inortgiigin* pendente lite has know- 
ledg(‘ of the jirior sale or mortgage lis to whicih the 
litigation is pending, or of the litigation itself, 
Kasim Shaw v. Unoiapersad Chatlerjee, 1 Hyde, 
100 / and Manual Fruvul v. Sanagapalli Latvhmi- 
devamma, 7 Mad., 10:4, followed. Balajj (Ianrhii 
V. Kuubalji . . . .11 Bom., 214 

11. Sale pendente lite, 

— Right of purchaser . — Mortgage. — On tliu 31st 
AugiiNt 1803 A. mortgiiged his house to P., who 
brought a foreclosure suit, and on 7th July 1806 
obtaiiu'd a di'crt'c against A. for th<^ sale of the house 
if the niortgage-deiit was not. paid on or before the 
24t)i March 1 808. The debt not having been paid, the 
house was sold at a Court sale on the 16th .luly 1870 
and purchased by C, In an action brougbf, by the 
plaintiff to recover jiosHession of the house, on the 
ground that he luul purehuH<‘d it on the 2nd August 
1808 at an execution sah' under a common muney- 
dcjeree against A -, — //cW that, even if there bod been 
no d(‘cree in the mortgage suit, the fact iliat that 
suit had lajcii instituted in 1800, and was pending in 
1808, would have Imm'Ij sufficient to defeat tlie jilain- 
tiif’s suit; his {mrehase in 1808 having been made 
pendente lite, was completely subject to any decree 
which might l>e made in the mortgage suit. Kaojz 
Narayan 9. Kbishnajx Laksbman 

[11 Bom., 189 

12. ■ ' Sale in execution 

of decree. — Purchaser, Right of, — The purchase of 
pro|ierty in the mofussil at a sale in execution of 
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decree is valid, notwithstanding a decree for sale of 
the property in a suit for foreclosure pending in the 
High Court at the time of sale, to which the purchaser 
was not a party. Anavdahati Dabi u. Dhaben- 
DBA CUANDBA MOOKBBJBB 

[8 B. L. B., 122 : 14 Koore’s I. 181 
10 W. B.. P. 19 

Affirming the decision of the High Court in An- 
NUNI) Moybb Dossbb V , Dhubundeo Chukdbb 
Mookbbjbb • . .1 W. B., 108 

18. Suit for partition, 

— Itiifht of purohaaer , — Three brothers, L. M. J5., P. 
K, B,i and O, D. B., being jointly entitled in equal 
shares to an undivided ono>third sliare in certain pro- 
perty, mortgaged their shares by three deeds bearing 
different dates to one R, N. Between the dates of the. 
two last mortgages the brothers instituted a suit for 
partition of the property, and for certain other 
objects ; and on the 2nd t^jbruary 18G4 a decree was 
made in the suit, declaring the brothers entitled to a 
one-third share of the property, and ordering a parti- 
tion and the taking of acc<.’int8, and reserving the 
question of costs. R. N. wah not made a party to this 
suit. On Gth September 18G4 the brothers covenant- 
ed to mortgage certain projxjrty to the plaintiff, in- 
cluding that previously mortgaged to JB. N, On 8th 
and 9th l)eceinlK»r the agreement was performed by 
conveyances, in which R, N joined, and which recited 
that he had lieen paid off; and on 28th November 
1866 and 27th March 1867 the three brothers con- 
veycwl their equities of redemption to the plaintiff. 
On 15th June 1868 an oixler was made in the jiarti- 
tion suit for the sale of a sufficient portion of the 
property to i>ay the costs of the parties to the suit, 
and under this order the projierty which the plaintiff 
sought to recover in the present suit was sold on 1st 
May 1869, and purchased by the defendant, who at 
the time had full notice of the plaintiff’s claim, 
Jleldf the doctrine of lie pendena did not apply, and 
the plaintiff was entitled to recover possession. Kai- 
las Chandba Guobb u. Fulcuabd Jahubbi 

[8 B. L. B., 474 

14, Suit for account 

against executor.^ Sale hg Sheriff in execution of de- 
cree, — Right of purchaser at Sheriffs sale against 
purchaser at sale bg mortgagee . — In 1855 a decree 
for an account was ^uissed, in the Supreme Court at 
Calcutta, against A.^ an executor. A. diuil in 1856, 
and the suit, which was revived against his represent- 
atives, came on for consideration on further directions 
on the 29th of August 1866. It was then found 
that A* 8 estate was liable for B 1,32,406- 1 1-8, and 
his representatives w'ere ortlered to \my this money 
into Court. The representatives having made default 
ill payment, a writ of fieri facias a'aa issued, under 
which certain property was sold by the Sheriff of Cal- 
cutta and eonveyinl by liiin to B. on the 1st of April 
1867. Prt'viously to this the representatives of -f, hail, 
on the 11th of January 1866, mortgaginl the same pro- 
|>erty, together with other lands, “ for the purpose of 
paying the Government revenue of certain taluqs 
belonging to A., deceased and the mortgagee having 
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obtained a decree on his mortgage, the property was 
sold to C. in execution of the mortg^e decree on the 
doth of March 1867. In a suit for possession by C, 
against B., the latter pleaded lis pendens. Me Id that 
the nature of the suit, in w'hich the decree of 1855 and 
the subsequent order of 1866 were passed, was not 
such as to warrant the application of the doctrine of 
lis pendens to the mortgage'^ of the 11th of January 
1856. Kailas Chandra Ghose v. Fulchand Jahurri, 
8 B, L, R,y 474, followed. Kasimunnisba Bibbb v, 
Nilbatna Boss 

[I. L. B., 8 Cala, 79 : 9 C. L. B., 178: 

10 O. L. B., 113 

15. ■ Purchase pendente 

lite. — Right of purchaser against mortgagee of pro- 
perty . — Plaintiff purcliased, at a sale by the District 
Munsif’s Court of Guntur, held on the 22nd of l)e- 
cxjmber 1868, the interest of one F. Q. in a cotton 
screw at Guntur. Previous to this, on the Slst July 
1867, the husband of the 1 st defendant in the pre- 
sent suit filed a plaint, No. 16 of 1867, in the Civil 
Court of Guntur against the representatives of F, 
O, (who was then dead), praying to l>e declared en- 
titled to be treated as mortgagee of the shants of 
F. O. ill that and another screw for It 1,696-9-0, 
and that the amount might be raised by sale of 
those shares. Issues were settled, the 4th of which 
was—-** Was there a tangible mortgage of real pro- 
perty or shares in real propi*rty? ” — and the decree 
made on 30th September 1869 found this issue in 
the affirmative, and declared that the amount sued 
for should be paid from the aforesaid shares hypo- 
thecatiHl to the plaintiff in that suit. At a sale in 
execution of this decree, the share of F, G. in the 
screw at Guntur was purchased by 2nd defendant 
(in the present suit) on the 18th of February 1870. 
The present plaintiff objected to the sale and was 
referred to a regular suit. Accordingly he brought 
the present suit to set aside the decree in No. 16 of 
1867 as regards the share of F, O. in the screw at 
Guntur, to cancel the attachuieiit and sale to 2nd 
deftmdant, and for possession of the share. First de- 
fendant pleaded that plaintiff at the date of his pur- 
chase had notice of the |)endiug of the suit No. 16 
of 1867 and of tlie mortgage claim. The plaintiff 
denied the fact of the mortgage and its regularity, 
and issues were framed, the Ist of which was — 

** whether plaintiff knew that the suit No. 16 of 
1867 was under hearing when he bouglit the one-third 
share, and that there might l>e declared a hypothe- 
cation to the late husliand of the first defendant in 
this suit.” The Civil Court, treating the claim of 
the plaintiff in No. 16 of 1867 as a mortgage, held 
that, as it nns prior in |K>int of time to the sale 
under the MunsiPs dtH.'ree, it should prevail against 
plaintiff’s claim, even though plaintiff had not no- 
tice. The Court also found that plaintiff had notice. 
Upon appeal , — Held that, as the purchase made by 
the plaintiff was made while tlie suit No. 16 of 
1867 was pending, in which a mortgage was alleged 
and payment was prayed out of the property, the 
plaintiff was bound by the decree maile therein, 
whether he had or had uot notice, nor could he in 
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any way question that decree. Manttal Fbutal r. 
Sanaoafalli Latcumipbvamma . 7 Mad., 104 

16. Notiee.^ Bight of 

purchaser pendente Ixte as against person whose lien 
has been declared in suit to which the purchaser was 
no party. — ISoiice. — Suit to recover posBcssion of a 
mutah from which plaintiff had been ejected by an or- 
der of Court, passed in execution of the decree in a suit 
to which he was no jmrty. Plaintiff claimed under a 
deed of sale from A. (a purchaser from C. and 2>.), 
dated 11th November* 18150, and alleged that he pur- 
chased for valuable consideration and without notice 
of any other claim. Defendant asserted that plain* 
tiff purchased fraudulently with notice of her late 
hu8l)and*s right of pundiasc. It apjwared that de- 
fendant’s husband had sued C, D. and others to en- 
force a lien u{)on the mutah, and obtained a judg- 
ment of the Privy Council upholding his lien and de- 
claring its priority over the purchtisc of C. and 1). 
This suit was pending before the Privy Council at 
date of plaintiff’s purchase. In 18(52 defendant’s 
husliand sued C. and I), for specific performance of 
an alleged agreement for sale, dated Octolier 1851, 
without adducing any evidence as to the existence of 
the agreement, and got a decree in his favour, because 
the Principal Sudder Ameen had said in the original 
case that C. and D. hod agreed to sell the mutah. The 
present plaintiff was turned out of poBsession under 
this dt'cree, to the proceedings in which he liad in vain 
sought to got made a party, on the ground that he 
was affectiHl by notice of the former proceedings. 

He sought relief under section 230, Act VIII of 1859, 
but his ajiplieation w'as dismissed, and ho then com- 
menctHl this suit. The Civil .Judge decided in favour 
of plaintiff. Jleld, conHnning the decree of the 
lower Court, that this w’as a case of a vendee of pro- 
perty, i>erha]>8 subject to a lien, turned out uiK)n a 
decriHi! against other p<.*ople declaring the holder of 
the lien the tiwner of the pn)j)erty, and tliat the ejwt- 
ineiit was wrongful and procured by a gross misuse 
of the Court’s process. The effect of notice of Us 
pendens considered. Sam v. Affundi IbbahiM 
Saiu 6 Madn 75 

17. Purchase pendente 

lite. — Bight qf suit. — ST., having obtained a decree 
against the heirs of J/., attached certain pro^ierty in 
execution, P., one of the heirs, objected that the de- 
cree was made against the defendants in their repre- 
sentative capacity, and that the proiierty attached had 
descended to her, not from ff., but from her husband. 
The objection was overruled and the property sold, 

P. appealed to the High Court, which jiassed a judg- 
ment in her favour. Jleld that the sale of the pro]K>r- 
ty vras one pendente lite, and, as such, subject to the 
final result of the suit between the parties ; and that 
P. had a right to come into Court as against the pur- 
chaser and establish her title to the property. In- 
SBBJEST Koobb 9. PooTMB Bboum . 19 W. B.,197 ! 

18. Purchaser under \ 

execution sale. — In a suit for rent by the auction-pur- ! 
chaser of property which had l)een sold in execution j 
of a money-decree, the defendant admitted Wing in I 

HI 
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possession, but denied the alleged redationship of 
landlord and tenant, contending that the propt*rty had 
been purchased by himself at a sale in execution of a 
decree which ho had ohtainotl upon a mortgage-bond, 
I.C., a money-lxmd with a clause creating a charge 
iijH)n the property. The suit on tliis mortgage was 
commencetl after the attachment, uix)n which the pro- 
Iierty was sold to the plaintiff, but was pt^iiding when 
the plaintiff purcbjisinl. Held that the mortgagors 
were bound by the proceeditigs in the suit including 
the attachmcitt and sale, ami the defendant hud a 
gcMHl title against the plaintiff in the suim* manner 
as against the mortgagors w'hose interest the plain- 
tiff purchased, even if the certificate of sale was not 
regi8U‘red. A purchaser under an executiim is iKmml 
by a Us pendens, for it would W imp«>Msil)le that an^ 
action or suit could l)e brought to a successful termi- 
nation if alienating pendente lite were jK'nnitted b) 
prevail. Uaj IviSllKN MooKKUJKR r. ItADllA Ma- 

niiUB IIoldae . . . 21W. li., 349 

19. Putni lease granU 

ed pendente Hie. — A putni lease of lamls granted by 
a Hindu wuhiw in jHissession upheld though made 
pending an equity suit brought by her against her 
husband’s executors. BissoMATH Chubj’KIi v. IIa- 
DliA Kbisto Monbul . . 11 W. B., 654 

20. I - - Purchase uf pro- 

perty on which there is a decree in suit on a nwrt- 
gage-hond.-^Suit for possession against purchaser 
from morigagor.—^'VXxo plaintiff in 1877 (*l)tained a 
decree on a mortgage-bond in execution of wliich 
property Wlonging to his debtor was put up for sale 
and purchased by the plaintiff on Dth May 1878. 
The defendants had, in execution of a sijbHC<|uont 
money-decree against the same debtor, purchased the 
same projierty on the 1st April 1878. In a suit bv 
the plaintiff for jtossession ami mesne jirofiis, — Held, 
following tbe case of BaJ Kishen Mookerjee V . Ra- 
dha Madhuh Holdar, 21 W. if., H49, that the def end- 
ants were purclumers pendente Itte, anil were con- 
scMjueiitly bound by the proceedings in the jilaintiff's 
suit on the mortgage-bond. Jjiahoo r. Kaj Chun- 
DEB Dabs • . I. Ii. B., 12 Cnlo., 299 

21. Sale in execution 

of decree. — Auction-purchaser. — Bes judicata. — A., 
the auction- purchaser of certain immoviahle }»ro|)erty 
at a sale in execution of a decree, purchased with 
notice that a suit by H. himI M. against the judg- 
ment-debtor and the decree- holder for a sliare in such 
property was pending, but did not inU*rvene in such, 
suit. Before the sale to A. was maile absolute, H, 
and M. obtained a decree in the suit for a moiety of 
the share claiimd by them. A. took no steps to gtA 
such decrw! set aside, hut 8ui*d them to estaVdisb bis 
right to such moiety in virtue of bis auetion-pur- 
ebase. It apraisrod that the Court which passed the 
decree in favour of H. and Jf. did s<j without juris- 
diction. Held tliat, inasmuch as the suit in which 
such decree was made was tried and determined by a 
Court having no jurisdiction, it could not be held 
that A. was bound by such decree, and that it could 
not be said that A. was bound to take steps to get 

5 X 
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•uch decree set aside by means of appeal, or that be* 
cause he had omitted to do so, it had become binding 
on him and his suit was precluded Quare, — Whe- 
ther the doctrine of /t> pendens applies in the case of 
a purchase in execution of decree. Ali Shah v. 
HrsAiN Bakush . • I. L. B., 1 All., 588 

It was held it docs not. Nutfub Mebdha u. 
Rah Lall Ahhioaby . 16 W. B., 808 

22. - Sale in execu- 

tion of decree, — Purchaser, Rights of.— Decree hy 
mortgagee. — Incumbrance. — Where a creditor obtains 
a decree against his debtor, and in execution puts up 
for sale, and himself becomes the purchasei of, 
certain property of his debtor, which is already under 
mortgage to another, and such other has, previous to 
the decree and sale, commenced a suit on his mort* 
gage-bond (although such suit has not proceeded to 
a decree), such judgment- creditor purchasing pen- 
dente life only obtains the right and interest of the 
mortgagor in such pioperty,-— riz., the etjuity of re- 
demption, — and does not acejuire the property free 
from the incumbrance ere ited by the debtor. Lala 
Kali Pros ad v. BrLi Si vGH 

[I. li. B., 4 Calc., 789 : 3 C. L. B., 396 

28. AppUcability of 

the doctrine to a Court sale in execution of a decree. 
•--Code of Civil Procedure {IHHO), ss. 240, 270, 
271.— Effect of a decree obtained by an attaching 
creditor in a suit against successful interrenors or 
claimants.— In 1872 the plaintiff obtained a money- 
decree against two brothers, P. and K. In execution 
of that decree he attatdied their one-half share in 
certain fields in 1874. The attachment was removed 
at the instance of two claimants, iS\ and B. In 1875 
the plaintiff sued the claimants, and obtained a de- 
cree in his favour in 1878. Meanwhile in December 

1874, after the plaintiff’s attachment had been re- 
moved, one I', obtained a decree against one of the 
brothers, P. Jn 1870, while the jdaintiff’s suit 
against S. and B. was jiending, P.*s right, title, and 
interest in the one-half share of the fields belonging 
to himself and K, was sold in execution of V.'s de- 
cree, and purchased by the d<*fendant. In 1881 the 
plaintiff again attachinl th<‘ one-half share Itclonging 
to the two bmthers under his d<'crtv of 1872. There- 
upon the defendant, relying on his purchase of 1870, 
applitnl for the removal of the attachment. It was 
removed from P.*s one- fourth share, and maintained 
on K.*s share, which was in due course sold. The 
plaintiff now sued to establish his right to sell P.*s 
one- fourth share under his decn»e of 1872. Befd 
that the doctrine of Its pendens did not apply to this 
case ; that the defeiulant, though lie purchased P.*s 
share during the pendency of the plaintiff’s suit of 

1875, was not liound by the deerce mode in that suit i 
—first, bec'ause, as an aiudion -purchaser at a Court i 
sale in oxeeuliou of a decree, he derived title, not I 
fiHim /*., but by operation of law ; faHHunlly, liecuuse , 
P . WHS not the }M>rson against wdiom the decree was 
made in the suit of 1876 ; and, thirdly, lH»cauHe P. j 
was not represented in that suit by the plaintiff j 
simply beeauss the plaintiff sought to esiabltsb hie ' 
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right to attach and sell the property as P.*8 proper- 
ty. Ali Shah v. Husain Bakhsh, I, L. B.., 1 All,, 
588, followed. Lalu Mulji Tuakab v. Kashibai 

[I. li. B., 10 Bom., 400 

24 . Presentation in 

Court of award. — Assignment pending such pro- 
ceedings. — P. and his partners mortgaged certain 
immoveable projierty to plaintiff on the 11th October 
1869. They bad then no title to the property, but 
they subsequently acquired one by purchase on the 
29th June 1871. On plaintiff demanding that P. and 
bis partners should make good the contract of mort- 
gage and of the interest they bad acquired, the matter 
was referred to arbitrators, who, on the 26th Decem- 
ber 1873, made an award emjiowering plaintiff to sell 
the mortgaged property in satisfaction of his debt. 
The award was prcscntcil in Court by plaintiff on the 
23rd January 1874, and was filed by the Court on 
the 23rd February 1874. Meanwhile, on the 14th 
February 1874, the projicrty was attached in execution 
of a money-decree obtained by a creditor of P. and 
his partniTs against them. On the 15th Ajiril 1874 
it was sold by auction and purchased by defendant. 
In a suit brought by ])laintiff to recover ]K)ssesHion 
of the property, botii the lower Courts rejected his 
claim, on tlie ground that P. and bis partners had no 
right to the projicrty when they mortgaged it to 
plaintiff. Held that the presentation in Court of 
the award obtained by plaintiff was equivalent to 
the presentation of a plaint for the speeifie j>er- 
fonnaneo of the contract of mortgage, and the 
proceedings consequent thereon constituted a lis 
pendens, during which a mere money-deeree-holder 
could not, hy any proceedings which he might take, 
defeat the object of plaintiff’s application to the 
Court to file his award. Pbanjivan Oovabdhan- 
PAS V, Baju , . I. L. B., 4 Bom., 34 

26 . Mortgage hy exe- 

cutors. — Suit on mortgage. — Administration suit . — 
Writ of fi fa. — Sheriffs sale . — Sale in execution 
of decree. — In a suit % the representatives of P. D. 
against his brother A. iK, and after A. D.*s death 
against his executors, it was found that there was 
over Rl, 32,400 due to the plaintiff from the estate 
of the deceased; and on the 29th of August 1866 
tin* executors were ordered to pay this sum into 
Court. The executors disjibeyed, anil on the 24th of 
DecemlxT 1 866 a writ of Jifa was issued from the H igh 
Court, in execution of which certain projKTty Udong- 
ing to the estate of A. D. was sold to the defendants 
on the 18th of July 1867. Previously, however, on the 
12th of October 1866, the executors had mortgaged 
the same property to the plaintiff, who brought a suit 
on his mortgage on the 10th of June 1867. On the 
28th of August 1867 the present defeiaJants were 
made parties to that suit, and in their written state- 
ment they alleged that they had beim impro^ierly 
maiie parties, and claimed a title sujierior to tliat 
of the plaintiff. That suit was dismissiHl witli costs 
as Hguiust the present defendants, on the ground 
that they were impro|H‘rly atUleil ; but a decree for 
sale was given against the executors, in execution of 
which the mortgaged property was sold to the plain- 
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tiff. Ill a subsequent suit broupfht by the ])laintiff 
for possession, — Held that the defendants were en- 
titled to redeem, and were not affected by the suit of 
1807 as a lie pendens. ClirNDKE Nath Mulltck 
V. Nilakant Banekjeb . I. L. B., 8 Calc., 690 

20. - Sale in execution 

of decree. — Prior attachment. — On the 29th June 
1870 the plaintiff obtained a money-decree by consent 
against A., the father-in-law of tlie defendant. On 
the 24th of July 1870 the ])laintiff attiudied a house 
apparently belonging to R. On the 12th October 
1870 the defendant suetl R. for maintenance, and 
alleged that, the house in question was the j)ro|M?rty 
of her dei'eased husband and if., and she claiinexl the 
right to continue to live in it. On the 10th of 
Novenil»c*r 1870, and during the jiendency of the 
defendant's suit against if., the house was sold 
under the plaintiff's decri'e against R , and the 
plaintiff himself became the purchaser. On the 20th 
of June 1877 the defendant obtained a decree against 
R. in terms of the prayer of her plaint. On the 
27th of August 1 h 79 the jdaintiff brought the pre- 
sent suit to t'ject the defendant from the house. Held 
that what the jdaintiff bought from R. was his 
right, title, and interest in the house, which being 
sub j<‘ci to the decree in the defendant’s jicnding suit, 
the plaintiff’s jiurchase was likewise subject to the 
sanu', and the cirenmstanct* that the plaintiff had 
jilaced a prior attachment on the house made no dif- 
ferenc<‘. The plaintiff, therefore, could not ej<*ct the 
defendant during her lifetime. Parvati t'. Kisan- 
SINO . I. li. R., 6 Bom., 667 

27. — — Sah pending ap- 

pf a l.-^ Decree f erersed.— Right of judgment -debt or. 
— #S’., having obtained a deer<M* aigainst M. and another, 
brougl't^ to .sail- and purchased ..V. ’a j)roj)erty j»ending 
apjH*al. The decree having laMUi revers4*<l, — Held 
that .If. was4*ntitled to tin* restoration of his projs*rty, 
and not mer<*ly to the pro«*eeds of tlie sale thereof, 
Sauasiva r. MrxTU Sabapathi (’hf.tti 

[I.L. R.,6M:ad..l06 

See Lati Koer v. Sobauka Koer 

[I. L. R., 3 Calc., 724 

28. Perpetual lease. 

— CuHivation of irasfe land. — A decn*e-holder, who 
has obtained |K)s.session of land in suit }K*inling an 
upp(;al, cannot grant a jjerpetual lease tln*reof wliich 
will l)e binding on his opponent in the event of the 
d4*cree being reversed, Oajapati Kauhika Patta 
Mahadrvi Ocuu r. Qajapati Radhaham Maha- 
DBVI (icRu . . . I. L. R., 7 Mad., 96 

29. — — Former dtereefor 

partition. -No return tv commission . — Mortgage of 
share, — Purchase hy a sir mger of portion of the 
lands included in the decree . — Suit hy him for partis 
tion. — Res judicata. — A. and B. were tbe joint owners 
n etjnal shares of certain j>ro|K,Tty, In 18ti9 H. 
mortgaged bi.s share to A. under a mortgage-de«'»l 
drawn uj» in the Knirlisb form. Lat.«*r on, in I8b9, 
A. brought a suit against B. for partition, and in 
1870 obtained a decree apjK>iuliug a commis.»ioiier of 
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partition and directing tbe partition. No return was 
maile to this commission, ainl no actual partition 
come to. In 1873 A. obtained a decree for an ac- 
count and for payment, or in default for sale of the 
property. In 1878 B.'s shan‘ was ])ut up for sale 
and purchased by C., and C. was put into ]K)8Bossion. 
In 1881 C. brought a suit against A. for partition. 
Held that the decree obtained by A. in 1873 put an 
end to B.*s right te rtHleem, unless he paid the 
amount found jIiu* against him, and therefore, at the 
time of the sale to C., B.*s right to redeem had ceased 
to exist, and the projH*rty was no longer subject to 
partition under the decree of 1870, and therefore 
the partition asked for under tin* suit of 1881 could 
he granted. Kirty Chunukr Muter v. Anath 
Natu Dky 

[I. L. B., 10 Calc., 97 : 13 C. L. R., 249 

LOAN ON SECITBITY OP LAND. 

See Bank op Brno a l . 7 B. L. R., 663 

LOCAL GOVERNMENT. 

Order of, efifeot of— 

See Maoisthatk, Jiiuihuiction of — 
POWEUH OF MAOISTHATKB. 

[16 W. R., Cr., 79 

Power of — 

See Bombay Act 1 of 18^5, ss. .35, 48. 

[I. L. R., 1 Born., 352 

See (iovEiiNOR op Bombav in Counitl. 

\ 8 Bom., A. O., 196 
I. L. R., 8 Bom,, 264 
See Governor op Madras in Gobncil. 

[2 Mad., 439 
S-e Hioir Court, Jurisdiction of — 
Hioii Court, Madras — Criminal. 

[6 Mad., 277 
See Maoistratk., .Iurisdjction of — 
Powers of Maoisthatks. 

|1. L. R.,9Mad., 431 

Suit against — 

See North-Western Provinces and 
OuDJi Municii’Ai. Act, s. 28. 

[I. L. B , 1 AH.. 269 

X. Small Cause Court t 

Mofussil.— Civif Procedure Code, ss, 5, H60, ch. 
XX. — Insolvency jurisdiction. — IJndj'r si'ction 860 
of the Code of Civil Procedure, tin? Local Government 
cannot invest a Mofussil Small (’ausc (,!onrt with the 
. insolvency jurisdiction conferred on District Courts 
by chajjUir XX of tlie said (NhIo, iruisinuch as, by 
rcawm of section chapter XX does not extiuid to 
such Courts of Small Causes. Skthu v. Venkata- 
bama . 1. L. R., 9 Mad.. 112 

2. - — Notification of 

Oorermnent of Bombay extending Act, Effect of , — 

1 Srheduted Distru'tn Act, XIV of 1S74, ss. 5, 6. 

: Under h«*<*tion 5 of the Sche<luled Districts Act, XIV 
! of 1874, till* Local Government cannot, by extending 
I an Act v^hieh is of necessarily restricted application, 

5x2 


111 
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continued. 

make its provisions applicable to an entirely new 
subject-matter, — ms., the liti^tion of a new local 
area. Accordingly, where the Government of Bombay 
issued the following notification. No, 823 of 188C, — 

** In cxertnso of the powers conferred by section 6 
of the Seheduletl Districts Act, XIV of 1874, the 
Governor of Bombay in Council is pleased, with the 
previous sanction of the President in Council, to 
extend to the Island of Perim the whole of Act II of 
18(54 of the Governor General in Council, with the 
exception of seclions 2, 17, and 23. The Governor in 
Council is further pleased, in exercise of the j^owers 
conferretl by section 6 of the Scheduled Districts Act, 
XIV of 1874, and by any other enactment, to direct 
that the Resident at Aden shall bo Sessions Judge 
and Court of Session for the Island of Perim, and 
shall exercise the same jurisdiction and powers in 
respect of the administration of civil and criminal 
justice in the said island, and in respect of the trial 
of persons committed for trial by the Court of Ses- 
sion for offences committed in the said island as are 
vested in liim in Aden by the said Act,** — Meld that 
the provisions of the Aden A^t II of 1864, which (as 
appears from the preamble) (' ials with the litigation 
of Aden alone, could not be extendeil to Perim, with- 
out enlarging the subject-inattcr of the Act. Hc/rf, 
also, that the ap])ointment of the Political Resident 
at Aden as a Sessions Judge and Court of Si'ssion for 
the Island of Perim made under clause («) of section 
0 of the Sehedulc<l Districts Act, XIV of 1874, was 
valid and effectual with n'fcrcnce only to the provi- 
sions of the Criminal Procedure Code, and that that 
]>ortioii of the notification which n;gulate8 the 
exorcise by the Resident of his powers with reference 
to Act II of 18(54 should bo treated as surplusage. 
QrnKN-KifPBKas o. Manoal Tskchand 

[I. L. Ho 10 Bom., 274 

LOCAL INQUIRY. 

iSee DkoiiKK— CONBTB rCTlON OF DeCBEE— 
M£B^Je Pbofits. 

[I. L. B„ 8 Calc., 178 

— CriminaL 

See Casks undrb Pobsbssiok, Obdbr of 
Criminal Coubt as to— Local In- 
quiry. 

LOCAL INVESTIGATION. 

See Casks undeb Am ken. 

See Affeal— Obdbbb . 7 W. R,, 425 

[W, R., 1864, 863 
Harsh,, 469 : 2 Hay, 691 
See Appellate Coubt — Exebcibe op 

POW'EBS IN TABIOUS CASKS— SPECIAL 

Casks . • . 6 B. L. R., 677 > 

[16W.R.,428 I 
law.B^Asa ^ 
See Chub Lands . 6 B. L. R,, 677 ! 

■' OmlasioD to direct— 

SeeVAsKii UNDER SpKciAL Appeal— Otueb 
Kbkcus of Law ob Pbocedubs— Local 
Invkstiuatiuns. I 


LOCAL INVESTIGATION— eonfiiiacdf. 

L Object of local investiga* 

tions. — JEvidenee not obtainable in Cottrf.— Local 
investigations are had recourse to not so much for the 
purpose of collecting evidence which can be taken in 
Court, as to obtain evidence which from its pecnliar 
nature can only be obtained on the spot. Bhowaneb 
Dutt SiNOH V. Beeb Singh . 2 N. W,, 196 

2 . Application for inspection 

or local investigation.— Civil Procedure Code, 
1859, M. 180 . — All application under section 180, Act 
Vlll of 1 859, should be made at the hearing of the 
suit, and not previously. Macsinnon, Mackenzie, 
A Co., V. Bhuobam Doss . Bourke, O. C., 248 

3 . Discretion of Court.— ZocaZ 

inqiury. — It is within the discretion of a Judge to 
order or refuse a local inquiry. Rash Bkharee 
Singh v. Sahnb Roy . .12 W. R., 76 

Gbahah V. Lopez . . • 1 W. R., 141 

4. Power of Court to direct, when 

partiee do not aelc for it. — Pemand order for local 
investigation.-^ In a suit for land, where the ciuestion 
w'as as to whether the laud lay within the liouudaries 
of the plaintiffs* or the defendauis’ land, the Court 
of first iiistaiico suggested to tlie {larties that tho 
proper mode of determining the case was in the first 
instance to hold a local investigation, and that such 
local investigation should he applied for by one or 
other of the parties. Both parties resolutely refused 
to make such application, and the Court tnereujiou 
dealt with the case u|)on the materials Ijefore it and 
passed a deeroe. Upon apfa'a!, the lower Api>ellato 
Court remanded the case for the purjuise of a Iwal 
investigation being held at tho cost of the plaintiff iu 
tho first instance. Meld that iiiasmuch as neither 
of the parties desired to have a loeal investigation, 
the Court wtis w'nuig in remanding the casts and that 
it was bound to decide it upon the evidence before it. 
Jatinga Valley Tea Company v. Chbra Tka 
Company . . L L. R., 12 Calc., 46 

5 . Notice of local investigation* 

— Ciril Procedure Code, 1859, s. 180 . — Though there 

w'as no expn'ss direetiou to that effect in setriion 180, 
Act VIII of 1 859, yet it was necessary to give notice to 
parties of tho time when a local investigation ordered 
by the Court was to be held. Kistomoner Dsbia 
V. Egunton . . • . 12 W. R., 189 

3 . Officer to hold local inquiry. 

— Civil Piocedure Code, 1859, s. ISO. — Section 180, 

Act Vlll of 1869, made it imperative on a Court to 
employ iu the first instance the regular officer of the 
Court to hold a local inquiry. Ram Dobs Koondoo 
o. Nil Kanto Drub . . 8 W. R., 6 

Byjnath Singh f. Indubjeet Kobe 

[8 W. B., 881 

Bahadoor Ally v. Doomnun Singh 

[7 W. B., 27 

Instani'es of improper appointments arc given iu 

Doobqa Doss Chattbbjeb r. Qookoo Chubn 

Mistbeb . • . 6 W. B., Act X, 81 
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IiOCAli INVESTIGATION.—Offioer to 
hold local inquiry— 

And Tbsluoedhabeb Roy v. Moobalbbbtjb Roy 

[18 W. Rh 285 

7, Question of disputed bound- 

ary, — Postestion before date of tuit. — Held that 
a local inquiry ou^ht not to have lH*on ordered in this 
case, where the question to be decided was one of 
disputed boundary, which turned chiefly on posses- 
sion before the date of suit, and that the Subordinate 
Judge would have been justifled in disregarding the 
Ameeu*8 report, and trying the appeal on the re- 
corded evidence. Kalbb Doss Acuaujek n. Khkt- 
TBO Pal Sikoh Roy . . . 17 W. B., 472 

See Ibwab Chakdba Das «. Juoal Kishorr 
CUUOKSBBUTXY . 4 B. Ij. R., Ap., 83 
[8. 0.17W. B„ 478, note 

0, Asoertainxnent of fact of 

marriage. — In a case where the issue is whether 
two persons bear the relation of man and wife, a 
Judge is not justifled in going himself to the village 
where the parties live, in order to make irKpiiries 
among their neighbours ; much less in holding such 
local investigation on a Sunday, and whithout due 
notice to one of the parties. Jcbhoo Sauoo «. 
JuRsoDA Koobb . . .17 W. R., 280 

9. Power of Judge to order local in- 

vesligaiion hg Subordinate Judge. — A Judge has no 
power to order a Subordinate Judge, w'hose judgment 
IS before him on appeal, to go andinsiMJct the l<K‘ality 
and make a report. Such a report cannot be treaU^d 
as evidence one way or the other. If the Judge was 
of opinion that it was necessary to take further evi- 
dence, he ought to have proceeded as directed by 
sections 3.'>4 and 355, Act Vlll of 1859, and it was 
com{>etent to him, if necessary, to order an Amoen 
or any suitable jicrson to make a local investigation 
under section ISO. But a Judge from whose decision 
an appeal is pending is the most unsuitable person 
to make such investigation. Roy Sooltan Baua- 
DOOB e. Laloo Koobb . 17 W. B., 800 

10. Incomplete inquiry owing 

to laches of plaintiff. — In a suit for wasilat, 
where the Ameen’s inquiry was not completed on ac- 
count of the laehse of the plaintiff, — Held (Glovbb, 

dissenting) tliat there had been no local investiga- 
tion at all, and that the defendant had no opportu- 
nity of producing his evidence. Kalbb Doss Mitteb 
c. Dbbnabain Dbb . • .13 W. R., 412 

11. ■ Duty of Ameen to return 

report to Court ordering investigation. 
— An appeal having been made from an order re- 
lating to the execution of a decree, the High Court 
directed that an Ameen should deliver over possession 
and make a map of the property so delivered over, 
and a map showing the boundaries laid down in the 
decree. The Ameen went to the spot and made a 
map. That map was not transmit!^ to the Court ; 
but in consequence of certain proceeding's in the Sub- 
ordinate Judge’s Court, a second Ameen was sent 
and a second map made. These proceedings were 
wholly disregarded by the High Court, which pro- 


liOCAIi INVBSTiaATION. - Duty of 
Ameen to return report to Court order- 
ing investigation— coaftaNsd. 
cocdetl u})oii the first Amoeu’s map and report, 
against which no exception was filed in the High 
Court. Lalljbb Sauoo e. Rajbndkb Rkrtab Sahbb 

[14 W. B., 418 

12, Investigation by Ameen. — 

power of Distrivt Judge to interfere with order for, 
— Circular Ordere, 41 of 1S66 and '^5 of 1870, — 
In a suit for the )K>ssession of land, the boundaries of 
which wore disputed, the SuhordiuaU* Judge ordered 
an Ameen to make a local investigation, and rejmrt- 
ed his ortler to the District Judge, who refused to 
allow the investigation to pn)ceiH^i. Held that this 
was a ease eoming within the provisions of Circular 
Ortler No. 41, dated the 2ud Oetober 1806, which 
authorises local investigations by Amtams when it is 
necessary to ast^ertain by measurement disputed areas 
of land; and that the District Judge had no authority 
to stay the investigjition. Per Peinskh, J, — All that 
the District Judge was entitled to do uiidiT Circular 
Order No. 25,dattHl 2r>tU August 1870, was to express 
his o)>iniou as to the propriety or otherwise of the 
SubordiiiaUt Judge’s order. Niuuu KuisuNO RoY 
V . WoOMANATlI MooXRUJBR 

. [L D. R., 4 Calo., 718 : 8 C. L. R., 284 

13, Non-attendanoe at local In- 

vestigation. — Procedure order aetling aside a 
judgment bg default . — Sections 114 and 180 are to be 
read together. The words “ and ))er8ons not attend- 
ing u|M)u the rMpiisition of tin; commissioner in 
section 180 are gimeral and apply to ]>arti(‘s making 
default, whether required to giv«i evidence or not. 

i The words ** like diswlvaiitages ” rtjferred to in sitetion 
180 mean that in the case of the non-attendance of 
a defendant, tin; local inveBtigatir>n is to be proceeded 
with ex varte ; and in the case of tin; nou-atteiidaueu 
of a plaintiff, the suit is to l>o disniisstMl witlt costs. 
Ill case of judgment by default for non-u}qienrnnee 
before a »*ominissioMer apiK>inti‘d ninler section 180, 
the proper course is to a]>])Iy to the Judge for an 
order to set aside the judgment, and if that appliea- 
thm be refuscil, toupjH'al against the order of refusal. 
The Judge’s onler should eontain a distinct direction 
to the commisshmer to proceed ex parte in tin* event 
of the non-atteinlancc of the plaintiff. Khsam 
Chundbe CuucKEUuuTi'Y V . Sooiwo IjAll Oohhaik 
[1 Ind. Jur., O. 8., 3 
W. B., F. B., 1: Marah., 189 

14 , . ... — Non-attendanoe at local In- 

veBtigation. — Failure of parly to appear on local 
inquiry. — In a case in which plaintiff sued to recover 
iome land, and in which defendant denied the power 
of plaintiff’s vendor to sell the land claimed or a part 
of it, a local iinjiiiry was ordered to ase^ertain tlio 
boundaries of the land in dispute. Judgment of the 
High Court — upholding the decision of the lower 
Ojurt, which dismissed the suit because plaintiff 
faileil to appear or take proper steps before the 
Ameen at the local investigation, and liecauM; he 

j omitted to give formal proof of bis deed of piirchastf 
—confirmed. Mauombd TrQtTR Chowdhhy o. 

I Jc7Bo.s'AXii Jha . 16 W. R., P. C., 28 
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liOBGING-HOUBE KEEPER. 

/See Innebepsb and GiTEeT. 

[8 Bom., O. C.. 187 

IiODGINGS liET TO PROSTITUTE, 
SUIT FOR RENT OP— 

See Landlord and Tbnant— Tenancy 
FOR Immoral Purposk. 

[0 B. L. R., Ap., 87 

LORD’S DAY ACT. 

1 , Application of. — British Burma. 

^Abkart rules. — The Lonrs Day Act (29 Car. II, 
c. 7) does not extend to criminal cases in British 
Burma. A. was convicted and fined for the broach of 
an Abkari rule. Held that the conviction could not 
be BupiH)rted, on the ground that the Abkari rule had 
not the force of law. Abraham v. Quekn 

[1 B. L. R., A. Cr.. 17 : 10 W. R., 860 

2, " - - ' ' Moulmein — The 

Lord’s Day Act does not apply to Mouhiiein. Grasb- 
MANN e. Gardner 8 W. R., Reo. Ref., 2 

Nor to Madras. 

See Anonymous Cask . 4 Mad. Ap., 62 

3 , Application of Act to Madras 

Presidency. — Arrest of Mahomedan debtor on 
Sunday. — A Mahomedan debtor was arrested within 
the original jurisdiction of the High Court on a Sun- 
day. lJ))on a))])lieation nuwle, Innes, «/., directed his 
discharges on the ground that the arrest, having bi*en 
ina<le upon, a SniuUiy, was illegal. Uj^on appeal, — 
Held by Holloway, that the provisions of the 
Lortl’s Day Act (29 Oar. II, c. 7) do not apply in 
this country. That even if the substantive provisions 
of the statute w«‘re api»licHble, it did not follow' that 
section 6 would be. That if the statu k* dealt wdth 
Bubstantivi* law it would be applicable to all the 
Queen’s subjects or none, and that there W'cro ample 
reasons for saying it was im]H)ssible to apply it to all. 
By Kernan, J., that, as between natives of India, the 
Lord’s Day Act does not apply. Param Shook Doss 
V. Uasuked-ood-Dowlau . 7 Mad., 285 

4, Criminal proceedings taken on Sun- 

dag^ Legality of. — Criminal proctHidings taken by a 
M^istrate are not necessarily illegal by reason of hav- 
ing biHMi taken on a Sunday. In the matter of 
THE PETITION OP SINCLAIR . . 6 N. W., 177 

And see Cases under Holiday. 

LOST GRANT, PRESUMPTION OP— 
See Prescription— Claim to Prescrip- 
tion .16 W. R., 212 

[1 W. R., 280 

See Prescription — Easements — Light 
AND Air 8 B. L. R., O. C., 18 
[6 B. L. R., 85: 12 B. L. R., 406 

LOTTERY. 

Foreign lottery. — Adeertisememt . — 

Heufspaper. — Publisher. — Penal Code {XLV of 
J8S0), ». — Tht» expression ** in any such 


LOTTERY — continued, 

lottery” in paragraph 2 of section 294A of the 
Penal Code (XLV of 1860) means “any lottery not 
authorised by Government,” and includes a foreign 
lottery. The word “ publisher ” in the above para- 
graph includes both the person who sends a proposal 
as well as the proprietor of a newspaper who prints 
the proposal as an twivertisement. The proprietor of 
a Bombay new8pai)er who published an advertisement 
in his pajMjr relating U) a Melbourne lottery was 
accordingly held to be punishable under section 294A 
of the Penal Code. Queen-Empress v. Mancubrji 
Kavasji Shapurji • I. L. R., 10 Bonu, 97 

LOTTERY ACT (V OP 1844). 

See Promissory Note . 9 B. L. R., 441 

1 LOTTERY OPPICB, CHARGE OP KEEP- 
ING- 

See Aex XXVII of 1870. 

[6 B. L. R., Ap., 98 

LOTTERY TICKETS. 

See Gambling . 12 W. R., Cr., 34 

LUNACY. 

See Evidence— Civil Cases — Hearsay 
Evidence . . 6 B. L. R., 509 

See Cases under Hindu Law— Inherit- 
ance — Divesting of Exclusion from, 
AND VoRFEITURE OP, INHERITANCE— IN- 
SANITY. 

See Cases under Insanity. 

See Mahomedan Law— Inheritance. 

[2 B. L. R., A. C., 806 

LUNATIC. 

See Letters Patent, High Court, N.-W. 
P., CL. 12 . I. L. R., 4 AIL, 160 

See Ksgibtbation Act, b. 35. 

[I. L. R., 1 AIL, 465 

Estate of— 

See Bight of Suit — Interest to support 
Right . 18 B. L. R., Ap., 14 

L Jurisdiction .— XXXV of 

I858t s. 2 . — A lunatic had been for a number of 
years in involuntary confinement in Bhowauipore Lu- 
natic Asylum, within the jurisdiction of the Court of 
the Judge of the 24 PergunuahB, and was possessed 
of property out of that jurisdiction. On an applica- 
tion to the Judge to appoint a manager of his pro- 
perty, — Held that, as the lunatic was residing within 
the jurisdiction of the Court of the 24 Perguunahs, 
the Judge could, under Act XX XV'^ of 1858, section 
2, inquire into the fact of his insanity, and order a 
manager to be appointed to the estate. Durant r. 
Cuandranath Chattbrjbb 

[2 a L. R., A. C., 246 

S. C. Kallonas V. Collector of Backer- 
GUNGE . IIW.R.,109 
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XjUISTATIC — continued, 

2. Application under Act,— Act 

XXXV of 1858t 9(t. 2 and 3 . — Applications made 
under sections of the Lunacy Act, XXXV of 1858, 
must be verified. Busbut Ally CHowunuY v. 
Kshan CHUNDiiE Roy . . 7 W. R., 267 

8. Act XXXV of 

1858, procedure on inquiry under. — The applica- 
tion for an inquiry under the Lunacy Act, Act 
XXXV of 1858, should be verified, and pro])er notice 
should be given to the alleged lunati(r or liis friends 
in cBso of necessity. In examining him, the greatest 
care and delicacy should be observed, and everything 
likely to cause unnecessary pain or excitt'ment to him 
avoided. If also he be a person of rank, exempted 
from personal appearance in Court in ordinary civil 
procetnlings, his ]>erBonal appearance in Crmrt in an 
inquiry into the state of his mind should bo dis- 
pimged with. Juounnath Saiibb Dbo v. Bubba 
Lall Opendbovatu Saubb Dbo 

[6 W. R., Mis., 54 

4. Procedure. -Act XXXV of 1858, 

t. 5. — Examination of lunatic. — Section 5, Act 
XXXV of 1858, never intended that an alleged 
lunatic should be summoned into a public Court us a 
witness, and subjected to examination as a witness 
by the vakeel of the person on whoso petition the 
inquiry was instituted. In the mattkb op tub 
PETITION OF JuaOEBNATH . . 7 W. R., 246 

6. - ■ Appearance of 

lun ttic. — Act XXXV of 1858. — A person alleged to 
be a lunatic, though not found so under Act XXXV 
of 1858, may appear either by vakeel or in person. 
Uma Sundabi Oasi p. Hamji Haldah 

[L L. R.. 7 Calc., 242 : 9 C. L. R., 18 

See Bindadun Cuundeb Kfr Cbowohry «* 
Kali Dass Sibcab W. R., 1864, 268 

6. Non-appearance of 

lunatic after service of summons. — Act XXXV of 
1S5H. — A Judg**, instead of striking off a case Ins- 
cause an alleged insane person does not appear after 
service of notice, ought in such event to prosecute 
the inquiry contem])lated by Act XXXV of 1858> 
Moobut Koonwab V. Duubm Nabain Sinoh 

[2 W. R., Mis., 7 

7. Act XXXF of 

1858. — Procedure necessary before appointing 
guardian. — A Court cannot, under Act XXXV of 
1858, make over charge of the property and person 
of an alleged lunatic to a guardian until it has ad- 
judged him to be of unsound mind and incapable of 
managing his affairs. Bholanath Mookbbjek v, 
Gbibh Mohinbb Dbbia . . 15 W. R., 259 

8. UnsoundnesB of mind.— 

XXXIV of 1358, e. 1. — Unsound mind . — The term 
•* unsound mind in section 1 of Act XXXIV of 
1858 comprehends imbecility, whether congenital or 
arising from old age, as well as lunacy or mental alien- 
ation resulting from disease. In bb Cowasji Be- 
BAiui Luaoovala . . L !«• 7 Bom,» 16 


IiITJSrATIC — continued, 

9 . UnsoundneBB of mind. Proof 

of. — Act XXX V of 1858. — Incapacity to manage 
affaire, — Ascertainment of state of mind by medical 
examination. — Unsuundness of mind taken by itself 
is not sufficient to bring a jKirson within the meaning 
of tile term “ lunatic ** as used in Act XXXV of 
1858, unless it would incapacitate him from manag- 
ing his afilairs ; nor, on the other hand, will a person 
who is incapable of managing his affairs Ihj a lunatic, 
unless that incapacity is j>rodm*ed by unsounducss 
of mind. For the pur|K)8es of this Act, the observ- 
ation of the patient by medical witnesses, Iwtwooii 
the date of jM*titiun and the date of actual hearing, 
would bo sufficient for ascertaining bis state of miud 
at the time of inquiry. 8 uubman c. Schobn 

[24 W. B., 124 

10. Witnesses, Evu 

dence of. — The bare assertion of witnesses, unsupport- 
ed by any details of the causes, the course, and the 
treatment of the malady, ought m)t to be accepted as 
satisfactory proof of insanity. Kala Cuanu Ghosb 
V. Huoolocuuna Dossia . . 22 W. R., 83 

11 . Inquiry aa to fact of luuaoy. 

— Power of judicial ojfioer. — Evidence. — On an in- 
quiry as to the fact of lunacy under Act XXXV 
of 1858, any finding as to the actual time wlien 
tlic lunacy begun is beyond the jiirisdiclit)!! of the 
judicial officer making the inquiry. Where the fact 
of lunacy was admitted, and the (piostion was the 
date at which it commenced, the evidence of a planter 
ill the neighbourhood, as to commo?! report for years 
in the village us to the lunacy, having been admitted 
by the lower Court, the Judieial Committee refused 
to reject it. Bodunauavan Sinoh f>. Cmbao Sinoh. 
Ajohhya Pbahad Sinoh v. Umuao Sinoh 

[6 B. li. B., 609 : 16 W. B., P. O., 1 
18 Moore’s 1. A., 519 

12. Act XXXV of 

1858, 8. 8. — The inquiry as U> alleged lunacy under 
Act XX XV of 1858 must Imj mathi by the Judge, and 
not by a subordinate Court, to which tlie Judge can 
only issue a commiHsion under section 8 of the enact- 
ment, in cases wIutu the alleged lunatic resides at 
a distance more than fifty mth-s from the place where 
the Court is hehl. Ordinarily to such inquiries the 
inemlxTK of the family are proper and sufficient 
parties, but other persons interested may, under spe- 
cial circumstances, be jn'miitted to take p^rt. Habc 
ruBOABH Sinoh v. Ambeb Ali . 8 Agra, Mis., 8 

18. Art XXXV of 

1858. — An inquiry into the state of mind of an alleged 
lunatic should not !><■ instituted under Act XXXV of 
1858 without its Iwiing clearly shown to the Omrt 
there is ground for supjKMiiiig that the person 
is of unsound mind. Gunoa Pebehau Saiioo i;. 
WooMA Koowbe .18 W. R., 826 

14. — Act XXXV of 

1858. — Procedure.— Power of Hiph Court under 
Act. — Onus probandi, — Before a Judge can, on the 
application of a Collector under Act XXXV of 1868, 
order the property of an alleged lunatic to be placed 
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IfTTKATIC.— Inquiry as to fact of lunacy 

^co»ti)»ved, 

in charjfc of somebody else, he must observe the pro- 
c^nre kid down in that Art and pronounce the al- 
led^^od lunatic to bo of unsound mind after institut- 
ing a ]>ropcr inquiry into the point. The High Court 
can set aside an order of the Judge made under the 
Act without evidence being taken, without remanding 
the case to the Juilgc, there l)eing no analogy in this 
respect kdween an ordinary civil suit and proceed- 
ings under this Act. The burthen of proving an alle- 
gation ns to the lunacy of any person rests on the 
Collector or the ])erson who makes the allegation. 
liUSUABUTOOLLA V. COLLBCTOB Or TlPPEBAU 

[8 W. 876 

16. XXXF of 

18B8.---Inqwry aa to state of lunatic's mind.— 
Where a District Judge in a matter of lunacy under 
Act XXXV of 1858 stopped the case at a preliminary 
stage of the proceedings, on a report of the medical 
officer that the alleged lunatic was labouring under 
a considerable aberration of mind as a conse<iucnce of 
the habit of ganja-smoking, which the Judge con- 
sidered to be a form of intoxication not amounting to 
lunacy, — IJeld that the Judge ought to have gone 
on to hold the inquiry and satisl. xl himself w'hether 
the alleged lunatic was ca]>able of managing his 
affairs irrespective of the causi^ of such incapacity. 
HCB8AUOY LALL t>. BHUTTUN SIKQH 

[20 W. B.. 65 

10 , Appointment of manager. 

—Necessity of preliminary inquiry and adjudica- 
tion.— \i is only when a man has been adjudged a 
lunatic as the result of ))roceedings, and on inquiry 
hold in due t'ourse of law, that tlie Court obtains 
the authority to apjioint a manager of his estate. 
OiRBEJABUTTT KOOBBBBB V, MORJBB Lal 

[20 W. B., 477 

17. Act XXXIV of 

1868, s, 25. — Application by curator bonis appointed 
in Scotland. — A }>etit}on was presented through his 
rmi 8 titut<Hl attorney by a curator bonis duly appoint- 
ed in Scotland to W., a doctor in the Bombay Army, 
ul>Mtnt from India on leave, praying for an order 
authorising the petitioner's attorney to recover and 
give valid I’cceipts for certain moneys belonging to 
the said JV,, and to realise certain shares and l>onds 
also iH’longing to the said W„ and to remit the pro- 
Cecils according to the directions of the petitioner as 
such curator bonis. The petitioner stated tliat the 
said W. had been duly adjudged to bo of unsound 
mind by the Court of Session in Scotland, and annex- 
cmI a “Court of Session Extract” of the “act and 
decree” whereby the said curator bonis was apix>int- 
odj but tlion^ w^as no evidence that TV. had been 
found of unsound mind and incapable of managing 
his affairs, or that the curator had given security, or 
that funds w’ore required for the maintenance of JV. 
The Court refused the order. In bb Wbibh 

[1. L. B.» 8 Boxil* 280 

18. — — — Oitril Procedure 

Code^ 1882^ s. 46H — Lunatic defendant. — Guardian 
ad litem. — Act XXXV of J85S . — A guardian ad 
UUm oanuot be appointed under chapter XXXI of 


IiUNATIC. — Appointment of manager— 

continued. 

the Code of Civil Procedure for a lunatic defendant 
to whom Act XXXV of 1858 applies, until the de- 
fendant has been adjudged a lunatic under the provi- 
sions of the said Act. Subbat A e. Buthata 

[L li. B., 6 Ma(L, 880 

10. Beny, Act IV of 

1870. — Sanction to proceedinys.— Court of Wards.— 
The sanction of the Commissioner of the Division is 
necessary under Bengal Act IV of 1870 before pro- 
ceedings can be taken under Act XXXV of 1858 to 
place the estate of a lunatic under the management 
of the Court of Wards. The proceedings set aside as 
null and void. Ik bb Kowlbab Koeb 

[8 B. li. B., Ap., 60 

S. C. Chuckub Subun Nabain Singh v. Collbo- 
TOB OP Sabun . . . 17 W, B., 180 

20. Act XXXV of 

1858, s. 9.— Act XIX of 1873, s. 196.— Court of 
Wards, Power of. — Section 9 of Act XXXV of 1858 
and section 196 of Act XIX of 1878 do not render it 
imjierative on the Court of Wards to take charge of 
the estate of a ]H'rBi>n ailjudged by a Civil Court, 
under Act XXXV of 1858, to be of unsound mind, 
but merely confer on that Conrt a power so to do. 
Until the Court of Wards exercises that power, the 
appointment by the Civil Court of a manager of the 
lunatic's proj>erty, under section 9 of Act XXXV 
of 1858, is valid. Manouab Lal «. Gaubi Shankab 

[I. Ii. B., I All., 476 

21. Act XXXV of 

1858 . — On an application for the apiwintment of a 
guardian to the estate of a lunatic under Act XXXV 
of 1858, the Judge should only appoint a person to 
take charge of the estate of the lunatic, without 
specifying of what that estate consists. Nitambini 
Cuomtuheain V. Shashi Mukhi Chowdueain 

[4 B. Ii. B., Ap., 24 : 12 W. B., 618 

22 . Ouardia n . — 

Moriyaye by de facto yuardian. — A Hindu, who is 
lunatic, may bo posscsi}^ of proj>erty, although he 
cannot take it by inheritance. All dealings with 
such projwrty to be binding must l)o effected by a 
guardian or manager duly appointed by the supreme 
civil authority ; and since the passing of Act XXXV 
of 1858, a guardian or manager can only be appointed 
in the special manner prescribed by that Act. A de 
facto manager can have no greater powers than one 
duly apiHjinted. Where, then^foro, the mother of a 
lunatic, who hod not been so appointed, mortgaged 
his estate without the previous sanction of the Court, 
the mortgagee's suit for foreclosure was dismissed. 
CouBT OP Wabds V. Kupulmun Sing 

[10 B. Ii. B., 864 : 19 W. B., 164 

20 . Power of manager. — Person 

appointed manayer of lunatic's affairs while he was 
of sound mind.— A person who was appointed man- 
ager of a lunatic's affmrs, by consent obtained while 
she was of souiul mind, and who is <»pable of mak- 
ing a defence on her behalf, is competent to represent 
her in a suit although not appointed under the law 



( 8565 ) 


DIGBST OF CASKS. 


( 8506 ) 


LtHSTATIC.^Power of manager— eoMfttiKMi. 

as representative of the lunatic. Kala Chand 
Ghosb V. Shooloohuna Dossia . 22 W. B., 33 

24. Act XXXV of 

185Sy 8. 11. — Suit on behalf of minor. — ColUetor. — 
A Collector appointed under section 11, Act XXXV 
of 1858, to take charge of the estate of a‘ lunatic, 
cannot himself sue on behalf of the lunatic, but must 
appoint a manager for the purpose. GonBBBNATH 
V. COLLBCTOB OP MONOHYB. COFBT OF WaBDB ft. 

KnoHooBUB Dyal. Shbopbbshad Nabain o. Col- 
LBCTOB OF Monouyb . . .7 W. R.^ 5 

26. — Appeal, Right of. — Act 

XXXV of 1S5S, 88. 8, 4,22. — Might of 8uit to re- 
cover property. —On an application made by the 
wife and son of T. ff , an alleged lunatic, under the 
provisions of Act XXXV of 1858, section 3, the 
danghU^rs of the alleged lunatic, who were served 
with a notice under section 4 of the same Act, ap])car- 
ed at the hearing of the application, and cross-ex- 
amined the witnesses examined in support of the ap- 
plication. The Judge found that T. ff. was of un- 
sound mind, and appointed his wife, X., to be the 
guardian of his person. The daughters appealed to the 
High Court, ffefd (on an objection being taken that 
the ap|)ollants had no locus standi) tliat the daugh- 
ters were entitled to appeal under the provisions of 
section 22, Act XXXV of 1868. Sherman v. Schorn, 
24 TV. M., 124, referred to. Whether a 

right to sue to recover a property would l)e siifhcient 
to confer jurisdiction under Act XXXV of 1858. 
In the matter op the petition of Mahomed 
lUrSHKBRUL HoBSBIN. MctNOHUB V. MaHOMBD 
llHSHEEBUL HoSSBIN 

[I. L. R., 8 Calc., 263 : 10 C. I.. R., 1 

28. Appointment of guardian 

of lunatic where lunatic is member of joint 
family. — Act XXXV of 1858. — An application 
made by the wife of a lunatic that she should be ap- 
]>ointed manager under Act XXXV of 1858 was 
opi>o8ed by the lunatic’s nephew, who was a member 
with him of a joint family governed by Mitakshara 
law, and who claimed to be entitled himself to the 
appointment of manager. The nephew was held to bo 
disqualified on the ground of misconduct, and the 
M’ife was appointed. On appeal by the nephew, it 
was object^ that, under Act XXXV of 1858, no 
manager could be appointed, as the lunatic was a 
member of a joint family and had no separate pro- 
perty. ffeld that the nephew, by claiming to be 
appointed manager, could not object that the lunatic 
had no separate property. Quare, — Whether a 
manager can under any circumstances be appointed 
under Act XXXV of 1858 if the lunatic is a mem- 
ber of a joint family under the Mitakshara law and 
possessed of no separate property. SgoBANSB Singh 
V. JUGGBSSHUB KOBB . 13 C. li. B., 86 

27. Act XXXV of 

1858.— ‘Member of Joint Mitakshara familg . — 
Guardian. — The husband of a lunatic’s daughter 
applied to the Court to declare his father-in-law, who 
was a member of a joint Mitakshara family, to be a 
lunatic, and appoint a manager of his property and 


XiTTRTATIO.— Apx>ointment of guardian of 
lunatic where lunatio la member of Joint 

family — continued. 

guardian of his person under Act XXXV of 1868. 
The lunatic had an interest both in joint ancestral 
property and in property inherited collaterally, which 
might, but was not shown to, belong to him separate- 
ly. The lower Court found that the application was 
made with a view to taking consequent proceedings 
for partition, ffeld that, it appearing that he had 
remained for sixteen years in the same house under 
the same guanlians, and there being no allegation 
of ill-treatment, no sufficient grounds wore shown for 
the Court’s interference, or the appointment of 
another guardian of his person. Heh)re any action 
can bo taken under the Act in this respect, there 
ought to bo a strong case mode out that the change 
of custody would be for the lunatic’s l)eiiefit. ffieSi, 
also, that as his daughter could not inherit his ances- 
tral propi^rty, and as it was doubtful if the collater- 
ally-inherited property was the separate proixsrty of 
the lunatic, the Court would not, under such circum- 
stauces, appoint a manager of the pro|)orty ; but that 
the guardians of the lunatic, who were managers of the 
joint family, should, on her roiiuest, furnish accounts 
to the daughter of the management of the collater- 
ally- inherited property. Semble, — Act XXXV of 
1858 applies to the members of a Mitakshara family. 
Qumre, — Assuming the application to be made with 
a view to a partition of the property, and that the 
lunatic was declared a lunatic under the Act, whether 
a ])artition could be had. In the mattbb of thb 

PETITION OF HhOOPENDBA NABAIN KoY. BhOOPBN- 

DBA NabAin Hoy v. Gbkbsh Nabain Hoy 

[I.X.B., 6 Oalo.,639 : 8 O.L.B., 80 

28. Incapacity of joint owners 

of property.— Ejfeot of, in favour of managing 
owners. — The incajaicity of joint owners confers 
powers of alienation, in certain cases of necessity, 
upon the managing owner. 8 hbo Pebshad Nabain 
t). Collector of Monohyb. OonuEENATic v. Col- 
LECTOR of Monohyb. Court of Wauds o. Rh- 
GHOOBUB Dyal . . ,7 W. R., 6 

29. Insanity pending award. — 

Verson becoming lunatic before award published.— 
If a person was in fit condition U) manage his affairs 
down to the time when the proceedings liefore an 
arbitrabir in which he was interested were substan- 
tially concluded, the awanl will not lie invalidated liy 
reason of the i>ersoii having become insane before the 
final publication of the award. Goubebnath v. Coir 
LECTOB of MoNGHYR CoURT OF WaBDS V. RuGBOO- 
BCB Dyal. Sheo Pebshad Nabain v. Colleotob 
of Monghyb .... 7 W. 5 

80. Power to lease lands of 

proprietor disqualified from lunRoy.—Act 
XXXV of 1858, s. 9.— Court of Wards in Oudh.— 
The order of a Civil Court declaring, under Act 
XXXV of 1858, an Oudh talookdar to be of unsound 
mind and incaiiable of managing his affairs, renders 
him a dis(|uaIificM] proprietor within the meaning ^ 
secaion 9 of that Act, with the result that the Court 
of Wards is authorised to take charge of his estate 
without a further order of the Civil Court appointing 
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ImVNATIO,— ‘T ower to lease lands of pro- 
prietor disqualified from lunacy— 
nued» 

the Court; of Wards to be manager. A Civil Court 
having made an order declaring a talookdar to be of 
unsound mind and incapable of managing his affairs, 
and having at the same time apiK)inted to be manager 
of his estaUi the Deputy Commissioner of the district, 
who also acted as manager of the Court of Wards, — 
Ileld that a lease for more than dvc years made by 
the latter officer, as representing the Court of Wards, 
was not invalidated under section 14 of the above Act, 
providing that no manager, appointed by the Civil 
Court under it, shall have power to grant a lease for 
any period exceeding five years. Sababjit Singh v. 
Cbaphas , . . I. 1j. R., 18 Calo., 81 

[L. 18 I. A., 44 


MADRAS ABKARI ACT, III OF 1864. 

See SbNTKNCB— ImPBISONMKNT— iMPttlSON- 

MENT IN Default of Fink. 

[6 Mad., Ap., 40 

1. B. 2. — Liquor. — Toddy. — Ferment- 

ed palm juice. — Sweet palm juice, which by ex^iosurc 
to the 0]>eration of natural causes ferments and bo> 
comes toddy, is as much manufactured by the person 
who exposes it as if the same result were pro<luced by 
the process of distillation. Anon r mods 

[6 Mad., Ap., 26 

2, . . ■ . Toddy. — Fermented palm 

juice.-— Conviction without evidence of fermenta- 
tion.— Primd facie^ toddy is fermented imhii juice. 
A conviction under section 21 of Madras Act 111 of 
1864, for selling toddy without a license, upheld, 
although no evidence was given as to whether ter- 
mentation had taken place. Anonymqus 

[6 Mad., Ap., 86 

This case was not intended to define toddv os a 
matter of law. Anonymous . 6 Mad., Ap., 11 

8. Sale. — Barter. — Payment 

of wages t» liquor, — Payment of wages in liquor 
does not amount to a sale of liquor within the mean- 
ing of section 2 of the Abkari Act (Madras Act 111 
of 1864). Quben-Empbbbs v. Appaya 

[l.li.R.,8Mad.,141 

4 , ' ' ' and b . 9 . — Unexecuted con- 

tract to sub-rent.Suit for specific performance. — In 
a suit brought by plaintiff for the specific performance 
of an agreement entered into between the plaintiff 
and defendant, w'hcreby the defendant, an abkari 
contractor, undertook to sub-lot to plaintiff the ab- 
kari of a talook, and also to recover damages for 
the breach of conttact, — Held that section 9 of the 
Abkari Amendment Act (Madras Act 111 of 1864) 
did not affect the rights and liabilities of the parties 
inter «s, under the terms of an unexecuted contract 
to sub-rent, although tlio Act would prevent the sub- 
rentor deriving any benefit under an oxec\ited con- 
tract of sub-renting from the excise or the manu- 
Iketnrc or snle of liquor, as defined in section S, 


MADRAS ABKARI ACT, III OF 1864, 

B. 2 and B. continued. 
until he had complied with the condition prescribed 
in section 9 of the Act. Venkata Kbistnaiya v. 
Vbnkataoualaiyab . . . .5 Mad., 1 

— - - 8. 8. — Licensed vendor. Sale by 

agent of. — A license to sell liquor granted to N. 
under the provisions of the Abkari Act (Madras Act 
III of 1864) having been cancelled, N, put forward 
3f. as a proper person to be licensed for the shop in 
which himself had been selLiiig. M. was duly li- 
censed by the Collector. Under cover of this license 
N. continued his former business, paying M. a cer- 
tain sum monthly. N. was convicted of selling 
liquor without a license. Held that the conviction 
was illegal. Queen-Empbbbb v. Nanjapfa 

[I. li. R., 7 Mad., 482 

8. 10 . — Revenue Recovery Act {Mad- 
ras Act 11 of 1864), ss. 1, 3, 4, 5, 37, 42, 52.— 
Sale for arrears of abkari revenue. — Prior encum- 
brance not affected. — Where land is sold under the 
provisions oi section 10 of the Madras Abkari Act, 
1864, for arrears due by an abkari renter, tlie pur- 
chaser at the sale does not take the land free of all 
ciicumbritnccs as iu the case of a sale for arrears of 
land revenue under the provisions of the Hevenue 
Recovery Act (Madras Act II of 1864). Kama- 
CUANDBA V. PlTCUAlKANNl 

[L L. R, 7 Mad., 484 

8. 17. 

See s. 23 • . I. L. R., 6 Mad., 187 

^ 8. 21. 

See 8. 32 • . I. D. R., 7 Mad., 186 

L - - — — Licensed vendor » — Posses- 

sion of arrack. — The Magistrate convicted the ac- 
cused under section 21 of Madras Act 111 of 1864, 
and directed the confiscation of certain arrack found 
in his possession. Held that the accused being a 
licensed vendor, the arrack was not liable to confisca- 
tion. Anonymous . . .6 Mad., Ap., 41 

2. and B. 22 . — Licensed ven- 

dors where license hat expired. — The provision in sec- 
tion 21 of the Madras Abkari Act limiting the liability 
of licensetl vendors whose license has expired to the 
case in which they arc found in i^ossession of liquor 
kept for the purpose of sale must be read as an excep- 
tion to the general provision of section 22. Queen v. 
Ramayya . L D. B., 5 Mad., 181 

L 8. 212.— Conveyance of liquor with- 

(mt valid permits. — Permits made out in names of 
third parties. — Upon a conviction under section 22 of 
(Madras) Act 111 of 1864, for conveying liquor w'ith- 
ont valid permits, it appearing that the defendants 
produced permits by the talook abkari renter, cover- 
ing the amount of liquor w'hich was being con- 
veyed, but made ont in the names of third parties who 
were not present when the liquor was seized, but on 
whose behalf the liquor was at the time of seizure be- 
ing conveyed, — Held that the permits were valid, and 
the conviction was bad. Anonymous 

[6 Mad., Ap., 29 
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B. continued, 

2. Possession of toddy hy ser- 

vants. — The servants of an abkari renter of eortaiu 
villapjes were convicted under section 22 of Act 111 of 
1804 (Madras) for conveying three measures of toddy 
without a j>ermit from one of the said villages to the 
shop of the renter. Heid that the conviction was 
illegal. Queen i\ Pattachi 

[I. L. R., 7 Mad., 161 

3 . and V of 1878, s. Con- 

fiscation of boat used for carrying Itquor without pet- 
mit. — Neither under the provisions of the Madms 
Abkari Act nor under the provisions of the Abkari 
Amendment Act, 1871), is an order by a Miigistratc con- 
fiscating a lw)at used for carrying liquor without a 
valid permit, legal. The Collector alone can confis- 
cate, Queen ». Peuiannan. Queen o. Naeaina 

[I. li. R., 4 Mad., 241 

SB. 28, 26, and a. 17. — Confiscation 

of animals. — Although a Magistrate may not confis- 
cate animals under section 23 (a) of the Madras Abkari 
Act, yet the proceeds of whatever has been coufis- 
c!at<*d by the Collector under section 17, including 
animals, would be available for distribution in the 
manner prescribed in section 2(j (6). Queen v. 
8 AKIYA . . I. 1j. R., 6 Mad., 137 

8 . 25, and V of 1879, 8 . 20 (b).— 

JVwif producing license. — The offence, under Madras 
Act III of 1864, section 26, of not producing, when 
called upon by the Police, a liquor license, is not one 
for which a Magistnite may proceed under set’tion 
26 (6) of Madras Act V of 1879. Queen «. Vasan- 
TAFFA . . I. 1j. R., 4 Mad., 231 

Police ojficer . — Village police- 
man — Mohatud. — The term “police officer’* used in 
section 26 of the Abkari Act (Madi'as Act III of 1863) 
includes a mohatatl or village policeman. Qukkn- 
Emfeess «. 8 ES 11 AYA I. Ii. R., 8 Mad., 97 

8. 82. — Non-payment of penalty . — 

Where it appears tliat after distress and sale a j>enalty 
imposed under section 21 of the Madras Abkari Act, 
1864, cannot be recovered, and the |>enalty is not 
paid, the Court may commit the offeiuler to the civil 
jail under section 32 of the Act. Queen v. Cuak- 
BASAHU . . . 1. Xj. R., 7 Mad., 185 

MADRAS ACT-~1858-I. 

Labouring classes, — Forced labour, 

— Persons who habitually engage in manual labour, 
although they may at the same time be employers of. 
labour, are included in the term “ labouring classes ** 
used in section 2 of Act 1 of 1858 (Madras). Queen 
V, Mutxu Ubddi I. Ii. R., 6 Mad., 199 

1869— XXIV. 

See Mad BAB Police Act, 1859. 

1860— XXVIII. 

See Madbas Bocndaby Act, 1860. 


MADRAS ACT-1860-XXVIII, B. 20. 

See CouBT Fees Act, boh. II. art. 17 

CL. 1 . I. Ij. R., 4 Mad., 204 

1863—1. 

See Contempt of Court— Penal Code, 

8. 174 . .4 Mad., Ap., 61, 62 

1863— IV. 

See Munsif, Jurisdiction of — 

[2 Mad., 88 

3 Mad., 889 

4 Mad., 149 

1864-11. 

See Landlord and Tenant — Mibabt- 
darb . I. Ij. R., 1 Mad,, 806 

See Madras Abkari Act, III of 1864, 
s. 10 . I. Ii. R., 7 Mad., 484 

See Madras Keybnub IIkcoyeby Act, 
1864. 

1864— III. 

See Madras Abkari Act. 

1806-III. 

See Ma(}I8tratk, Jurisdiction of— Spe- 
cial Acts — Madhas Act 111 of 1866. 

[I. Ii. R., 1 Mad., 228 
I. Ii. R., 2 Mad., 161 
4 Mad., Ap., 54, 64 
7 Mad., Ap.,'6 

1866— V. 

See Fine . 3 Mad., Ap., 9 

1865-VII (Water Cess Act). 

See Madras Kent Ukcoveuy Act, 1866 

[I. Ii. R., 7 Mad., 182 

1865-VIII. 

See Madras Kent Recovkby Act, 1865. 
See Keoistration Act, 1877, s. 17. 

[7 MacU 284 

1866-X. 

See KiouTor Suit— Suits against Muni. 
ciPAL Officers . . 8 Mad., 370 

8. 108. — Slaughter-house, Using place 

as. — Slaughtering a sheep in one’s own premifeB 
for one’s own private use is not an offence u^er tec- 
tiou 108 of Madras Act X of 1865. ANONYMOUS 

[6 Mad., Ap., 18 

8 . yi4k,— Continuing of offensive 

trade in premises already used. — The continuing of 
offensive trades in premises already used is not an 
offence under section 114 of Madras Act X of 1866. 
The section only applies to the fresh dedication of 
premises to certain offeusive trades. Anonymoub 

[6 Mad., Ap., 16 
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MADRAS ACT-1866-L 

See Cantonkint Act (Mabsas Act I 
OF 18G6) . 7 Mad^ Ap^ 16 

[L li. R^ 8 MacL, 428 

See Cantonment MAoifiTHATB. 

[I. li. R., 8 Mad., 360 

See High Cottet, Jueisdiotion op— 
High Court, Madeab— Criminal. 

[8 Mad^ 277 

18e0-IV. 

See Right op Suit— Office oe Emolu- 
ment . . 1. Ij. B., 8 Mad., 249 

1807-IX. 

See Madeas Municipal Act, 1867. 

1869-111. 

See Contempt op Court. 

[6 Mad., Ap., 28 
6 Mad., Ap., 44 
7 Mad., Ap., 10, 11 
I. li. B., 6 Mad., 877 
I. li. B., 7 Mad., 197 

1871-III. 

See Maueab Towns Impeotement Act, 
1871. 

1871-IV. 

See Maoeas Local Funds Act, 1871. 

[L L. B., 6 Mad., 87 

1878-ni. 

See Madras Citil Coubtb Act, 1873. 

1878- V. 

See Madras Municipal Act, 187a 

1879-V. 

See Madras Abxabi Act, bb. 22 and 25. 

1882-1. 

See Salt, Acts and Rboulationb relat- 
ing to— Madras. 

See Madrab Forest Act, 1882. 

■. 10 . 

See Valuation op Suit— Appeals. 

[I. li. B., 8 Mad., 22 

1884-1. 

See Madras Municipal Act. 187a ss. 
108,106 . I. li. B., 8 Mad., 428 

1884-IV. 

See Madras District Municipalitibs 
Act. 1884. 

1885-1. 

See Madras Fouci Act, 1869. s. 48. 

[I. Ii. B., 9 Mad., 167 


MADRAS BOAT RITliBS. 

Act IFof 1842.’- Act IX of 1846,--- 

Juriediction of MagUtrates, — Liability of woner 
under rule 7. — Burden of proof. — Under Act IX of 
1846, the Madras Government is authorised to make 
in respect of ports in the presidency such regulations 
for the management of boats and such other matters 
as are provided for by Act IV of 1842 in respect 
of the Madras roads, being similar in principle to the 
provisions of the said Act, but varying in detail 
as local circumstances may require. Act IV of 1842, 
section 24, empowers a Justice of the Peace of the 
town of Madras to hear and determine all pecuinary 
forfeiture and penalties had or incurred under nr 
against that Act. Seld that it was competent 
to the Gbvernment of Madras to provide that cases 
cognisable under the rales passed in accordance with 
Act IX of 1846 should be heard and dctenniiUHl hy 
Magistrates not being Justices of the Peace. Under 
rule 7 of the amended rules for the better manage- 
ment of boats, Ac., plying for hire at the out-ports 
of the Madras Presidency, dated Ist October 1867, 
the owner of a boat is liable to fine on proof of his al- 
lowing his boat to ply without the retjuisitc comple- 
ment of men. Held that, where it was proved that 
a boat w'as plying without its proper crew, the 
absence of proof by the prosecutor that the owner 
was aware of the fact was no Imr to his conviction. 
In be Kouthakonni . L JJ. B., 9 Mad., 431 


MADRAS BOUNDARY ACT (XXVIII 

Of 1860). 

See Act XXVIII op 1860. 

[L li. R., 1 Mad., 192 

L li. B., 7 Mad., 280 

1, B. 26. — Appeal. — Limitation , — 

Special exteneion of time for appeal. — Under section 
25 of the Roundary Act (Madras Act X XVII I of 
(1860), the decision against which an appeal is allowed 
ill the form of a regular suit is the original decision 
of the settlement officer, and not that of his superior 
passed on revision ; and unless time is extended by 
the Governor in Council, the appeal must be brought 
within two calendar months from the date of the ori- 
ginal decision. Tlie pnivisioiis of the exception to 
scH’tion 5 of the Limitation Act, 1871, do not apply. 
Thib Sing r. Vbnkataraxieb 

[L L. R., 8 Mad., 92 

2. _ Limitation. — Procedure , — 

Under section 25 of Act XXVlll of I860 (Madras 
Boundary Act), which limits the time within which 
B suit may Ih^ brought to set aside the decision of a 
settlement officer to two months from the date of tile 
award, time will not begriu to run until the date 
cm which the decision is communicated to the parties. 
As the settlement offioc»r is required to take evidence 
before coming to a decision under section 25, a deci- 
sion based upon the reimrt of a subordinate vitiates 
the whole proceedings and is not binding on the 
parties. Annamalai Cbetti v. Cloete 

[I L B., 6 Mad., 188 
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MADRAS CIVIli COURTS ACT, 1873. 

See Muksif, JuBisDiOTioir of— 

[L li. R., G Mad., 808 

See Valuatiok of Suit— Suita. 

[I. Ii. R., 4 Mad., 839 

B. 12. 

See Execution of Deoebb— Tbansfbb op 
Dbcbeb fob Execution, Ac. 

[I. Ii. B., 7 Mad., 897 

See Valuation of Suit— Sitita. 

[1. Xi. R.. 6 Mad., 284 
I. !<. R., 8 Mad., 285, 884 

8. 18. 

See Valuation of Suit^Apprala. 

[7 Mad., 856 

See Valuation of Suit — Suita. 

[I. Ii. B., 4 Mad., 814 

8. 14. 

See Valuation of Suit— Suita. 

[I. L. B., 5 Mad., 284 

MADRAS DISTRICT MUNICIPALITIES 
ACT. 

Procedure to compel pc^yment of tax, 

^Dintreee . — Under section 103 of Act IV of 1884 
(Madrtts), a proeci'ntion for default of piiyuient of tax 
cannot Ixj institnU'd unless the tax cannot U* recovenni 
hy d’lHtn'Hs and sale of nioveahle pn»|M.*rty of the de- 
faulter as provided in tliat section. Queen- Kmpbbhh 

r. O'SUAUUUNEASY . I. X*. R., 9 Mad., 429 

MADRAS FOREST ACT. 

88. 2, 48. — Pules 10, 13, 23. — Lops 

permanently fastened to a huUdmy cease to be timber, 
— The accused were convicUsd of removing “ timber ” 
vested in the Forest IX-partment, an«l the convicting 
Magistrate ordered it to l)e coiiftscatecl. Uidd tlmt, 
liaviiig bet*n alreatly permanently fastened to a build- 
ing, it luul ceased to be timlwr within the meaning of 
BiK'tioii 2 of the Forest Act, ainf the order for contis- 
cation was illegal, QUBBN-EliPHKAA v. Kkthioadu 

[I. L. R., 9 Mad,, 373 

8 . 10 . 

See Valuation of Suit- Appeals. 

[L L. R., 8 Mad., 22 

MADRAS LOCAL FUNDS ACT (IV of 
1871). 

Tolls where leviable , — Under the 

Local Funds Act (Madras Act IV of 1371) tolls are 
only leviable at toll-bars, and tolls are not leviable on 
carts which enter a circle by a public road on which 
there is no toll-bar. Quare, — Whether toll would 
not be leviable on a cart approaching a toll-bar, and, 
to evade payment, making a detour otherwise tliaii by 
a road available to the public. Govindaeaj ulu v, 

LsysHUMAN . . L Xi. R., 6 M a d . , 87 


MADRAS MUNICIPAL ACT. 

rX of 1867, 8. 142.— 

of Municipality, Discretion of, to grant licenses , — 
The PresuUnit of the Municipality has a discretion to 
grant or withhold a license under Act IX of 1867, 
Be<;tion 142. His exercise of that discretion does not 
render him liable to an action. Moonbb Umkah v. 
Municipal Commission bbs fob Town of Mabbas 

[8 Mad., 151 

V of 1878, 88. 103, 105, 8oh. A, 

class L — Act I of 18S4, sch. A, class I, — Profss^ 
sional tax, — Half-yearly payments, — Although the 
tax levied on professions under section 108 of the City 
of Madras Municipal Act, 1878, is desi'iribed as a yearly 
tax, a half-yearly liability is incurred in respect 
thereof by the tax-payer. W, having been assessed 
under class 1, sclietlule A of Act V of 1878, Maihnui, 
to profession tax at the yearly rate of Hl^, paid a 
moiety thereof for the llrst half of the year 1884 as 
provided in section 105 of the said Act. When tho 
tax for the second half-year bticame due, Madras Act 
I of 1884 had come into force, and W, was assessed for 
the second half of the year under class 1 of schedule 
A of that Act at Hi 25, being a moiety of the yearly 
tax on the same class. Held that the assossmeut was 
legal. Wilson v, Pbbbiubnt, Municipal Commis- 
sion, Madbas . . I. Ij. R., 8 MadL, 429 

X, 8. 119. — Place of public worship, 

— Feeding Brahmins. — A building used in whole 
or in part for purposes other than those of public wor- 
ship is not exem])t from taxation under section 119 of 
the City of Madras Municipal Act, 1878. The feed- 
ing of lirahmiiiH is not an act of public worship with- 
in the meaning of that st^ction. TuAMJiu CuBTTI 
SUBBATA CuBTTI V , ABUN1>BL 

[I. L. R., 6 Mad., 287 

2, and bb. 120, 128.— JTas^s 

land. — Tax, — Section 123 of tho City of Madras 
Muiiici{)al Act, 1878, which defines the annual value 
of a house, building, or land, for the purjiose of taxa- 
tion under the Act, has no reference to the alternative 
given to the President by section 12U to levy a fixed 
annual tax (not cxcui‘cling H4 jiur gn)und) on lands 
unappropriated to any building, or (M.cupiod by native 
huts with their uppurtenauccs. A]IME1> IJnnissa 
Heoam Sauiba V. auundel . L. L. R., 7 Mad., 68 

8. 192, Case referred under. — 

Right of Municipal Commissioners to levy water tax, 
•—Condition precedent, — Independent power , — Con* 
siruction of statutes, — The Madras Municipal Act is 
not a ** private ** Act. When a public body is entrusted 
by the Legislature with the duty of making public 
improvements, and powers are entrusted tu it for 
such pur))Ose, those |Miwers will not be subject to a 
restrictive construction though they interfere with 
private rights. A statute is not to w construed like 
a contract. The power to impose a tax is not con- 
tractual and needs no correlative right. An equi- 
table construction is not permissible in a taxing 
statute where it is )>ossible to adhere to the words of 
the statute. B, reshied within the City of Madras 
and occupied premises within a division or district of 
the city in which no water had been introduced by 
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HADHA8 MITNIOIPAI. ACT, s. 192, 
Case referred xiadeT— continued, 
the Municipal CominmiBsioners. The CommiBsioncrs 
levied a water tax on B. in respect of his prcmiBeB. 
B. appealed under section 189 to the PreBideiit and 
two CominiBsionerB, who decided that he was liable to 
pay the tax. On a case stated to the Hi^h Court it 
was hold by Imnes. and Muttusami Ayyab, J, 
'Kbbnan, J., dissenting), that upon the true construc- 
tion of the Act (V of 1878) the right of the Comniis- 
sioners to levy the water tax w'as independent of the 
duty iinjwBcd upon the CommisBioners to supply 
water. Buanson v. Municipal Commissionees, 
Mapbas . I. li. R., 2 Mad., 862 

B, 438. — Water rate. — Liability of 

Commieei oners to a suit for compensation for not 
supplying water and collecting rate. — By the pro- 
visions of the City of Madras Municipal Act, 1878, if a 
water rate is levied by the Coininissioners, they are 
bound to flu]>ply water for house service to every rate- 
payer who desires and yirovides the necessary works to 
connect his preniiscs with the main, which ought to 
be within 150 yards of his premises, and the rate- 
payers are bound to pay w'at<'r rate whether or not 
they avail themselves of the privilege of house ser- 
vice. If the Commissioners <lo n( t ]K!rform this duty, 
the mte-payer has a remedy by ac^tion and may 
recover compensation, either under the provisirms of 
aoction 43H (wdiich provides that a person jvggri<*ved 
by the failun< of the Commissioners to do their 
duty may bring his action, and the Court may either 
direct the duty to be ]ierformed “ or make* such order 
as to the Court, may seem tit **) or under those of the 
Statute of Westminster. Semhie, — If the C<*urt does 
not order the executbm of the w’orks under section 
433, the only other order it could make would Ih* an 
opiler for reasonable compensation. The Legislature 
intended the watiT rate to In* a payment for a lametit 
conferred, ami the tax should not be levied till water 
can be 8up[)lied. If in ]»art of the city the Commis- 
sioners are able to su))])ly w’ater and desire to obtain 
at once a return for their w’orks, they should apply to 
the Government to exempt the rest of the city from 
the o]>cration of the Act. Municipal Commis- 
filONBBS, MaPBAS, V. BrANBON 

[I. li. B., 8 Mad., 201 

MADRAS POIilCE ACT, XXIV OP 1859, 

8 . 10 . 

iSsc s. 44 . . .6 Mad., Ap., 81 

8. 44. 

See Revision — Criminal Cases — Evi- 
PBNCB AND Witnesses. 

[6 Mad., Ap., 45 

1. and 8. 10. — Sentry going 

to sleep on duty. — Ceasing to perform duties — Ac- 
cused, a jHiliee constable, was convictwl under sec- 
tion 44 of Act XXIV of 1859 of ceasing to j)er- 
form the duties of his offiiv. The evidence sIiowmhI 
that he had gone to sleep while posUni as a sentry 
over the jail. Held that the accused was not guilty 
of the tsiPticular species of offence of which he was 
convict^; lie was, however, guilty j>rimd facie under 


MADRAS POMCB ACT, XXTV OP 1859, 

8. 44 and a. 10 — continued, 

the section. Going to sleep while on guard is an 
offence punishable under section 10 Anonymous 

[6 Mad., Ap., 81 

2. Sentry going to sleep on 

duty. — Accused, a police constable, was on duty at 
the outer gate of a central jail. Quitting his post 
beside the gatt'way and leaving the gate open, he went 
to sleep outside. For this violation of duty he was 
convicted and sentenced under section 44 of Act 
XXIV of 1859. Held that the conviction was legal. 
Anonymous . . . .7 Mad., Ap., 7 

3 . and ss. 8, 10, M.-— Village 

Jcavalgars. — Section 44 of Act XXIV of 1850 applies 
only to police offiex^r8 enrolled and ap])oint(Hl in the 
manner prescribed in sections 8, 10, and 11 of the Act. 
Village kavalgars not being so appointed, arc not 
punishable under section 44. Anonymous 

[7 Mad., Ap., 4 

8. 48. 

See Jurisdiction of Criminal Court— 
European British Subjects. 

[6 Mad., Ap., 26 

See Sentence— Imprisonment. 

[5 Mad., Ap., 85 

See Sentence — Imprisonment — Impri- 
sonment AND Fink. 

[7 Mad., Ap., 22 
8 Mad., Ap., 9 

X. ■ Spreadinc fishing-nets by the 

side of public thoroughfare. — To 8})read fislnug-nets 
by the side of a thoroughfare in a town is not an 
offence puiiisliubhi under clause 3, section 48 of Act 
XXIV of 1859. Queen v. Kiiader Moidin 

[I. L. R., 4 Mad., 285 

2. Power of Local Govern- 

ment to define “ town.** — There is no Act of Legis- 
lature which cm js) were either the District Magistrate 
or the IjiK’al Government to detiue a “town” for the 
purpose of section 48, Act XXIV of 1859. Anony- 
mous 6 Mad., Ap., 84 

8. Beckless riding in streets 

— Biding unit ained bullock. — Accused was convicted 
under clause 1, section 48 of the Police Act, XXIV of 
1859. The facts found were that lie nxle an un- 
trained bullock, which he could not control, in the 
public street. Held that tlu‘ evidence* warranted the 
conviction. Anonymous . . 7 Mad., Ap., 10 

4. Madras Act / of t88 §. — 

Dung-heap kept in a town. — By clause 6 of section 

1 48 of Act XXIV of 1859 (Madras), as amended 
I by Act I of 18s5 t Madras), any i^ierson m Iio, within 
the limits of a town, “ throws or lays down any dirt, 
filth, rubbish, or any stones or building materials; 
or who constructs a eow-shed or stable without the 
iKiuiids of any thoroughfare, or who causes any offen- 
sive matter to run from any dung-heap into the 
street” is punishable. A. whs convicted and fined 
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ICABBAS FOI.ICB ACT. XXIV OF 1860, 

B. 48 — continued, I 

for having kept a manure-heap in a town, hut not in 
a street, ifeifrf that the conviction was bad. Quekn* 
Empress v. Appathobat . L Ij. B., 9 Mad., 167 

8. 60. 

See Magistrate, .Tfrisdiction op— Spe- 
CiAL Acts — Madras Act 111 op 1805. 

[4 Mad., Ap., 64 

MADRAS REGULATION— 1802— II. 

See Casks under Limitation— Statutes 
OF Limitation — Madras Regulation 
II OF 1802. 

See Limitation Act, 1877, art. 149. 

LI. L. B.,0Mad.,176 

8. 17. 

See English Law— Equitable Mort- 

GAGE . 9 Moore*8 I. A., 303 

Ill, 8. 6. 

i>ee Oath . .4 Mad., Ap., 3 

See Oaths Act, 1873, s. 11. 

[1. li. B., 2 Mad., 366 

XVII. 8. 3. 

See Regtstkation— Madras Reotlation 
XVll OP 1802 . . 2 Mad., 108 

XXV. 

See Collector . . 3 Mad., 36 

See Grant — Construction op Grants. 

[I. L. R., 9 Mad., 307 
I. L. R., 2 Mad., 234 

See .lURTSDICTION OF ClVlL C<‘rRT — He- 

oiktration op Tknl'uks . 3 Mad., 36 
See Madras Rent hECovKRY Act, 1805. j 

[I.L. R.,8Mad.,861 ! 

See Tax • L L. R., 9 Mad., 14 i 


MADRAS BEOULATION-180a— XXV-r- 

coniinued. 

struction of Madras Regulations XXV and XXXI of 
1802, the Legislature recognises the right of private 
property, and docs not assert a riglit on the jiart of 
Government to deprive or disposNuss zemindars in 
their lifetime, or their heirs after their deaths, in- 
dependently of any considerations connected with the 
realisation of the public revenue. It provides for the 
prott‘ction of the revenue fn>in invalid lakhiraj 
grants, and for the imxle of trying the validity of tho 
titles of persons claiming to hold their lands exempt 
from the payment of revenue. Oolagappa Ohbtty 
V. Abbuthnot. Collector op Triohinopoly a. 
Lkkhamani. Pkdda Amani r. Zemindar op Ma« 
BUNGAPOBB . 14 B. L. R., 116 : 21 W. R., ^8 
[L. R., II. A., 268, 282 

2. Alienation hy zemindar,-^ 

Limitation.— Iw a suit brought by a /.eniindar U) re- 
cover either assessment at the rate uf 115,000 per 
annum, or a |)erguiniah, jiart of the ])iaiutiiT's zemiii- 
dari, the defendant pleaded that he liad ht‘ld the per- 
gutinah as his own before and ever si nee tho l*er- 
manent Settlement, and that the claim was barred by 
both Regulation XXV of 1802 and Act XIV of 1869. 
Tho lower Court overruled Ixith jdeas : the first, be- 
cause it held that, umler Regulation XXV of 1802, 
tlie zemindar’s title eoiild not he questioned; tho 
second, l>ecau8e it considered that the decision in a 
former suit (that the lachea of the zemindar could 
not prejndi<5e his successor) jirevented the ap))li- 
cation of the statute, on the ground of subse<]iient 
hostile possi'ssiou, and that the plaintiiT hiid had 
twelve years from the time ho came into possession 
in which tobriiiK the suit. Held, first, there was no- 
thing in the Regulations relating to the IVnnaiient 
Settlement show iiig an inU'Utiou to aft'ect rights of 
pi*ojK‘rty in exisUnee at the perioil of their being 
passed ; secondly, that tin* decision in the ))revIous suit 
could not bt< followMsl in the pniseiit case in which 
the claimant was the grandson of him against whom, 
os to pro]>erty of a normal i haracter, the statute 
would iiave begun to run. Krishna Dkvu Garu 
«. Ramacuandra Devu Maharajulu Garu 

[3 Mad., 163 


1, XXV.-i»/«(/. Ueg. XX XT of 

ifi02, Rights of zemindar a under,— Proprietary pon- 
aeaaion.^Conatruction of atatufe.-—Preamble.~'i'he 
affirmative words of Mailras Regulation XXV of 
1802, section 2, the preamble thereto forming no part 
of the enactment, did not either give to or take away 
from the former owners of lands, not penuanently 
assessixl, any rights which they then had. It merely 
vested in all zt-miudars an hereditary right at a fixed 
revenue ujion the conclusion of the permanent assess- 
ment with them. The words “ proprietors of lands’* 
ss used lK)th in the Jhmgal Code of 1 793 and in the 
Madras Code of 1HU2. have, a tcchmcal signification. 
They refer to “ zemindars, indcjiendent talookdars, 
and others, who pay the revenue assessed upon their 
estates immediately to Government.'* So also the 
words “ pnijirietary possession,” in the recital of Re- 
gulation XXV of 1802, mean the jKissession of a 
jK'rsim whc) is a pujprietor according to the technical 
meaning of the term. According to the true con- 


j 3, ■ '■■■ '■ “ Settlement, — Miaiake in 

\ aeftlement pnpera. — (Jrant by zemindar before 
; Permanent Settlement. — Timants are not concluded by 
a uiislake in settlement papers, nor does Regulation 
1 XXV of 1802 provide for forfeiture of rights by parties 
I who by carelessness or accident allow their land to 
I be misdescrilxid in Hettleim.mt pn»cee<lings. It was 
! doubted whether grants iiimle by a zemindar before 
! the 1‘erinanenl .Settlement were, or were not, binding 
I on his successors, — their I./4.>r(lsliips’ minds ineliuing 
strfmgly to the affirmative side of the alternative, but 
j as the question was nut raised in the Courts below, 
I it was not considered to Iw open to the appellants in 
the aplH al to the Privy Council. Vyriohebla Kaz 
j Rah A DOOR v . Nadminxi Ragavat Sabtri 

[26 W. B., P. O., 8 

I 4^ ^ Alienation of proprietary 

J -Uegulation XXV of 1802 strictly restrains 

1 the alienations of proprietary rights except jn 
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MABBAB BSaniiATIOTT^lBOa— XXV— 

fHtniinued, 

manner therein provided, and invalidates a disposal 
or transfer of such rights as against the Government 
and the heirs and successors of the proprietor mak- 
ing the disposal or transfer. Semble, — Such aliena- 
tion would be valid against the proprietor himself. 
A permanent lease is as much within the operation of 
Regulations XX V and XXX of 1802 as an absolute 
transfer by gift or sale. Subbasatulu Natae «. 
Rama Ubdbi .... . 1 141 

1, — 8. 8 . — Perpetual leaee, — Transfer, 

— A perpetual lease of a distinct portion of a zemin- 
dari is not a transfer within the meaning of section 
8, Regulation XXV of 1802, Madras Code. Vek- 
OATASWABA NAICKEK O. ALAOOOMOOTTOO SEBVAaA- 

BEN . 4 W. P. 73 : 8 Moore’s I. A., 827 

2. ■' Alienation by zemindar,-^ 

XfimitatioH. — Where a zemindar alienated a part of 
the zemindar!, and the terms of the Regulation XXV 
of 1802, section 8, were complied with,— ifeW 
(Holloway, J., dieaentiente) that the alienation w'os 
invalid against the plaintiff, the grandson of the ze- 
mindar. Held also by the w) ole Court that the de- 
fendant and his father having held the land for a 
lengthened period on a claim of right, the plaintiff's 
suit was liarred by the Statute of jLimitatioiis. Ali 
8a 1B V. SANYABIBAZ PEBnABALlYABA SlMUULV 

[8 Mad., 5 

See Seta Kama Kbistna lUYUDArrA Ranga 
RAO 9. JaUUNTI SlTAYAMMA GABt7 

[8 Mad., 07 

8. Might of grantee of pro^ 

prieior against purchaser from his successor . — A 
lemindar graiitetl }iart of his zemindtiri almolutely 
and dieil. Hi« gruntix* was then <Us|)osses8ed by a pur- 
chaser from his successor. Held that, as the condi- 
tions specified in Regulation XXV of 1802, section 
8, had not been obst^rved by the former zomiudar, 
the grant was voidable on the determination of his 
interest, and that con8e([uentiy the disposition was 
legal. PlTOUAKUTTlOHETTl V, PONNAMMA NAT- 
ouiTAB . *1 Mad., 148 

4u Alienation not registered . — 

Permanent lease, — A permanent lease of a village in 
a muttah by the muttahdar (plaintiff’s father) was 
held to be not invalidated by section 8 of Regulation 
XXV of 1802, although the lease had not been regis- 
tered as required by that section. Subarayalu Nayak 
V , Mama Meddi, 1 Mad.^ 141, overruled. Kombappa 
Baik V. Annamalay Chbtty • 4 Mad., 886 

8. Permanent lease by zsmia- 

dar, — A perpetual or permanent lease at a low fixed 
rent, made by a zemindar who obtained tlie zemiii- 
dari by self-ainiuisition, was binding upon the xemiu- 
darhi successors, although the instrument was not re- 

S istereil under Regulation XXV of 1802, section 8. 
Luttv Vi&AK Chbtty «. Kattama Natch iyab 

[4 Mad., 463 

- ■' 8. 11. — Srotriyamdar, — Suit to dismiss 

karnam, — Under Regulation XXV of 1802, a sro- 


MADBA8 BXaULATION— 1802— XXV, 

8. 11 — continued, 

triyamdar cannot sue for the dismissal of the karnam 
of his village. Thubga Ramachandba Rau a 

Appayya. . . . I. li. B., 7 Mad., 128 

1802— XXVII. 

See Resumption — Eppbot of Resump- 
tion ... 8 Mad., 69 

xxvni. 

See Small Cause Coubt, Mofussil— 
JuKUDiOTioN— Rent . 2 Mad., 22 

- XXIX. — Karnam , — Incapa* 

city of next heir, — Minority, — Appointment by 
landholder of successor without proof before Zillah 
Court of incapacity of heir. — A karnam in a zemiu- 
dari village having died leaving a minor son, the 
landholder appoint the brother of the late karnam 
to the office. In a suit brought by the son, after at- 
taining majority, to establish his right to the office 
and to recover its emoluments, — Held that, under the 
provisions of Regulation XXIX of 1802, he was not 
entitled to recover. Section 7 of the Regulation 
provides that in filling the ofiicc of karnam, tlie heirs 
of the preceding karnam shall be chosen by the land- 
holders, exci*pt in cases of incapacity, on proof of 
which before the Judge of the zillah the landholders 
shnll be free to exercise their discretion in the noiui- 
nation of persons to fill vacancies. Held that, where 
the inca]>acity arose from minority alK>ut which there 
was no dispute, an appointment by a landholder, maile 
without proof before the Court of the incapacity of 
the heir, was valid. Vbneatanauayana v, Subba- 
BAYUDU . I. Ia B., 8 Mad., 214 

1. ' '■ — 8. 7. — “ Heirs** Meaning 

of. — The wonl ** heirs ” in section 7 of Madras Regu- 
lation XXIX of 1802 means ** persons who, in the 
event of death, would inherit from the preceding in- 
cumbent.” ABUMUGAM PiLLAI V. ViJAYAMMAL 

[L Ia B., 4 Mad., 888 

2 . ' ■ • ' ■ '■ ** Heirs of preceding 

karnam** — The words “ the heirs of the preceding 
karnam,” in section 7 of Regulation XXIX of 1802, 
mean his next of kin according to the order of suc- 
cession of several grades of legal heirs, and not heirs 
in the order of succession to undivided divisible 
ancestral property. Kbisunamma p. Papa 

[4 Mad., 284 

8. - — - ■ The office of karnam 

in a zemindari village having been held by three 
brothers jointly in hei^itary rights, the zemindar, on 
the death of one brother, did not fill up the \acauey, 
considering that the w*ork could bo well conducted by 
the two survivors. On the death of the survivors 
their sons succeeded to the office. The zemindar 
subsequently desiring to re-appoint a third karnam, 
uomiuated an outsider to the joint tenancy of the 
office. Held that, as there were heirs of the last 
holders in existence, the appointment was invalid. 
VeNKAXYA «. SUBBABAYUDU 

[I. L. B., 9 MacU 283 
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MADRAS REairiiATION-lSOS— XXX. 

See Landlokd and Tenant— Liability 
roK Kent ,1 Mad., 69 

See Lease — Conbteuction. 

[6 Mad., 164. 176 

See Madbas Rbqulation XXV of 18U2. 

[1 Mad., 141 

1802— XXXL 

See Madbas Regulation XXV op 1802. 

[14 B. I*. R., 116 

1802— XXXIV. 

See Hindu Law— Usuey . 6 Mad., 400 
[1 Mad., 6 

1. Hadanoara mortgage in 

South Canara. — Leaee, — MadruH Uogulation XXXIV 
of which Hpj)lic8 to UHufructuiiry mortgages 

execuU*(l before the jjaMsiiig of Act XXV 111 of iSoo, 
does not apply in the ease of an iladarwara mort- 
gage ill Si»ulli Canara, which, securing to the mort- 
gagee the use and occuiiation of tlic land for a long 
term, amounts to a lease of the jiropurty for the term 
agreed ujKm. Keblatuail SuiiUA lUli t). Man- 
eude Kauayana . . I. li. R., 4 Mad., 113 

2. Mortgages where redemp- 

tion is allowed at the end of any gear. — An instni- 
lueiit of mortgage whereby land is made over to the 
mortgagee for cultivation, and a grain rent estimated 
at a certain (juaiitity is to be retained yearly in lien 
of interest, with a condition that on the exjnry «>f any 
year the mortgage might be redeemed and possi'ssion 
reci>vered on payment of the principal, falls within 
the purview of Itegulation XXXI V of JHU2. Pe/ la- 
that I Subba Rnu v. Mankude Hiarayaaa^ /. L. U.^ 

4 llHt distinguished. TirrAiTA Holla v. 

Veniwata . . . 1. 1j. B., 6 Mad., 74 

3. — ■■ ■ Mortgage by way of condi- 

tional sale. — Mahomedan murlgagor. — In 18112 a 
Mahomedan mortgaged certain land with jiosses- 
sion, oil condition that, if the money lent was not 
repaiil within eight y^^irs, the land should lie enjoyed 
by the mortgagee after that j)eri(jd as if i-onveyed by 
sale. In 1883 a suit was brought Ui redeem. Held I 
that the title of the mortgagee lajcaine absolute by ! 
virtue of the terms of the contract cm default of jiay- 
ment within the time sjiecilied. The obligation cast 
by Regulation XXX IV of 18U2 ujmn a mortgagee* to 
account for protits does not prevent a mortgage by 
w'ay of conditional sale from b<*comiug, after the 
period for redeiujitiun has elapsed, an absedute sale 
where no account has been rendered by the inorU 
gagc*e. The rule laid down in l*attabhiramier' s case, 
13 Moore’s 1. A., 500, ajiplies to a mortgage exe- 
cuted by a Mahomedan. Mallikaujunudu v. 
Mallikabjunudu . . I. li. H., 8 Mad., 186 

1803— IX, 8. 66. 

See JviiiaDicTiuif of Civil Coukt — Rk- 

VE.suE . I. It. R., 1 Mad., 88 

1804- V. 

See DiBXBiCT Judge, Jubisdiction of — 

[1. B. R.. 6 Mad., 187 


MADRAS BEGUItATIOH— 1804r— 

»ued. 

See Guabdian— Appotntkbnt, <feo. 

[I. li. B., 6 Mad,. 187 

See Limitation Act, 1877, s. 10. 

[1. li. R., 6 Mail. 91 
See Sale in Execution of Dkckbb— 
Deckebn against Rkpbksentatitbs. 

[I. li. R., 6 Bom., 14 

1806-1. 

See Sentence — iMPmaoNMENT— I mpbis* 

ONMKNT IN DEFAULT OF FlNK. 

[1. li. R., 4 Mad., 336 ; & 836, note 

8. la 

See Salt, Acts and Reoulations uelat- 
ING TO—, Madbas. 

(I. li. R.. 3 Mad., 17 
I. li. R., 1 Mad., 278 

1808— VII. 

Sec Limitation Act, 1877, fl. 10. 

[1. It. R., 6 Mad., 91 

1816— IV. 

See Contempt of (^oukt — 1'knal Code, 

B. 174 . .1. li. R., 6 Mad., 249 

See OiaTBiOT Judge, Jubisdiction ok — 

[I. li. R., 2 Mad., 836 

I. li. R., 6 Mad., 222 

See Execution of Dkcbke— Mode of 

Execution— Gknuually, &c. 

[I. It. B., 9 Mad., 878 

See Limitation Act, 1877 s. (J. 

[I. L. R., 9 Mad., 118 

See Munsif, Jubisdiction of — 

II. li. R., 7 Mad., 220 
1. li. R., 8 Mad., 600 

See Small Cause Ct.rriiT, Mofussil — 
Jubisdiction— Gknebally. 

[6 Mad., 46 

See Subobdinatk Judge. 

[1. li. B., 6 Mad., 222 
See Tbansfkb ok Civil Case— General 
(.'asks . . I. li. R., 8 Mad., 600 

Bee Valuation of Suit — S uns. 

[0 Mad., 161 

1816— V. — 8. 17. — Vakeel’s fees 

before village punchayatn . — Set;ti(m 17 of Regulation 
V of 18H) has not been r- j)« }iled by subsequent 
enattments. Gofalu v. Venkata doss 

[1. li. R., 7 Mad., 662 

1810-VI, 8. 8. 

See Maoisibate, Jubisdiction of 

Commitment to Sessions Court. 

[7 Mad., 182 

8. 27. 


UI 


See Oath . 


. 4 Mad., Ap., 3 
6 Y 
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MADBAS BBaUIiATION— 1816— Vn. 

See Panchayat • I. Ii. 8 Mad.» 609 

1810— XI. 

Magistbatb, J0E1Sdictiow oy— Spe- 
cial Acts — Madbas Kboulation IV 
OF 1821 . I. li. B., 6 BEad., 268 

B.ia 

See Magistbate, Jubisdiotion of — Spe- 
cial Acts— Madbas Regulation XI 
OF 1816 , . 6 Mad., Ap., 88 

I^ueeulman, Statue 

cf. — Punishment -in etocJcs , — A MuBBulmttn is not of 
the lower cjihU's of the i>eoplo punishable, under sec- 
tion 10 of Madras Regulation XI of 1810, by conftnc- 
meiil in the village stocks. Queen v, Nabi Saheb. 

[I. li. B., 0 Mad., 247 

1816-XII. 

See CoLLECTOB . . 4 Mad., Ap., 1 

[L li. B., 8 Mad., 669 

See Madbas Regulation V of 1822. 

[1 Mad., 280 

See Pancuayat . I. Ii. B., 8 Mad., 569 

1816-~XIII. 

See Stamp— Madbas Regulation XIII 
OF 1810 . . I. L. B., 7 Mad., 440 

1816-XIV. 

See Plea DEB — Appointment and Ap- 
rKABANCK . . 4 Mad., Ap., 43 

See i^LEADKB— REMUNBBATION. 

[1 Mad., 869 

— 1810— XV. — Procedure, — Pleading, 

’^Allegation of division . — According to Regulation 
XV of 1810 of the Madras Code, in a suit for 
possession of joint family property, in which the 
title of the plaintiff depended on the fact of a divi- 
sion liaving taken pla<’e in the family, a distinct 
averment of division must be made in the cause, and 
a direction given by the Ct)urt for the production 
of evidence in proof of smdi an averment. Vijya 
Kagan ADD A Rodiia Gooboo Swamy Pebbia 
W ooDAi Taveb V , Anga Mootoo Natouiab 

[6 W. R., P. C., 60 

8 Moore’s 1. A., 278 

1817— vn. 

See Act XX of 18G3 . 6 Mad., 884 

[7 Mad., 77 

See Endowment . . 7 Mad., 808 

See Hindu Law — Endowment — Succes- 
sion IN Management. 

[L B. B., 7 Mad., 499 

Jubisdiotion op Civil Coubt — En- 
dowment, Managed of — 

[7 Mad.. 117 

See Jurisdiction of Criminal Coubt. 

[I.L.B.,lMad.,65 


MADRAS BEaUIiATION— 1818— Vm. 

See Appeal to Pbivy Council — Stay of 
Execution pending Appeal. 

[0 Moore’s 1. A., 309 

1821— IV. 

See Magistrate, Jurisdiction op — Spe- 
cial Acts — Mad. Reg. IV of 1821. 

[1. Ii. B., 5 Mad., 268 

1822-V. 

See Landlord and Tenant — Liability 
FOB Rent . . .1 Mad., 3 

See Res judicata — Competent Court 
— Revenue Coubts . 2 Mad., 22, 476 
See Small Cause Court, Mofussil — 
Jurisdiction — Rent. 

[2 Mad., 22, 476 
1622 — V. — Mirasidar. — Regulation 

V of 1822 is ina])plicahle to land held under a mira- 

sidar or any ordinary proprietor. Yanamandram 
Venkaya V, SaiLLAKUBU Venkata Nabaina Red- 
dy .. . 1 Ind. Jur., O. S., 131 

S. C. EnAMANDARAM VkNKAYYA t>. VENKAm 
Narayana Rbddi • . .1 Mad., To 

- s. 8 . — Proprietor of permanently* 

settled estates. — Regulation V of 1822, section 8, only 
applies to zemindars and other proprietors of estates 
permaiuuitly settled under the llegulations of 18U2. 
Nallatambi PATTAR V, CuiNNA Dbyvanagayam 
P iLLAi 1 Mad., 109 

8. 18. — Disputes regarding irriga* 

tion. — Mad. Reg. XJI of 1816. — Repdation V of 
1822 does not ajipl^ to disputes respecting irrigation. 
The disputes inentioncd in section 18 of Uegulatioii 

V of 1822 are subjected to the pnK’edure i)rovided 

by Regulation Xll of 1810. Ragavkndka Rau r. 
Mahomed Kanitabaganar . . 1 Mad., 280 

1822-IX. 

See Collector • .2 Mad., 822 

- ’ B. 6 . — SaU of land to recover Jine 

imposed by Collector. — Title of purchaser. — A sale 
of land under the j)rovi8ions of section 5 of Regu- 
lation IX of 1822 dues not eonvey to the purchaser 
a title free from prior incumbrances. Raman v . 
Hasban . . L li. B., 9 Mad., 247 

8B. 29, 86. — Remedy confined to par* 

ties to suit. — The remedies provided by si'ctioii 35 
of Regulation IV of 1810 against village inuusifs 
are contined to )>erBOU8 who are parties to suits before 
such village munsifs. Raman v . Pakuichi 

[I.D.B.,9BUd.,885 

1828-VIL 

See CoLLECTOB . . 2 Mad., 822 

[I. D. B., 7 Mad., 420 

1881-IV. 

See Attachment— Subjects of Attach- 
ment— Annuity OB Pension. 

[4 Mad., 277 
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MADRAS REGUliATlON— 1831~IV— eoft- 

tinued. 

See OEAiJr—CoNSTETTCTioN OF Qeants. 

[12 W. R., P. a, 38 
See iNAM CoMMissiONEE . 2 Mad., 841 

1831-VI. 

See HerKDITAEY OfFIOBS RBaULATION, 
Mad. Ueo. VI of 1831 . 6 Mad., 360 

See .luuiSDKTioN op Civil Coiet— Of- 
fices, Kiqht to— 

[I. li. R., 6 Mad., 834 
See Right of Suit — Office ob Kmolu- 
MKMT . . 1. 1<. R., 8 Mad., 249 

See Small Cause Court, Mofussil — 
Jurisdiction — Dahaoes. 

Mad., 883 

1831- X. 

See District Judge, JuuTflDiCTioN of — 

[I. li. R., 6 Mad., 187 
See OUAEDIAN — Appointment, 

[I. Ii. B., 6 Mad., 187 

1832— XI. 

See Theasuek Trove 7 Mad., 150 

1833— III. 

See Valuation of Suit— Suits. 

[6 Mad., 161 

MADRAS RENT RECOVERY ACT, VIII 
OF 1806. 

See Ai’Feal — Madras Acts. 

[4 Mad., 227, 251 
I. Ii. R., 4 Mad., 167 

See Cares under Jurisdiction of Kbv- 
FNUK (’oURT— M adras Regulations 
AND Acts. 

See Lease — Construction. 

[0 Mad., 104, 176 
See Registration Act, 1^77, s. 17. 

[7 Mad., 234 
See Review — Orders Suhjkct to He. 

view .... 4 Mad., 251 
See Statutes, Construction of — 

[0 Mad., 122 

L — ' ' ■ 8. 1. — Inamdar. — Mad. Rep, 

XXV of 1802. — Sitetion 1 of Ma<lra8 A<'t VI 11 
of IBlU'i does not confine the term “ inamdar ” to sucli 
inautdarH as are registered. Utld^ tlirreforc, that 
the purchafler of an inain villaj;^tS wIkj had not his 
name re^isL-Ted au inamdar, Ha« not thereby debarred 
from enforcing the provisions of the Act against a 
tenant for arrears of rent. Valamarama v. Virappa^ 
I. L. J2., 0 Mad., 145, observed upon. Suhru v. 
Vasanthappan . , I. D. B., 8 Mad., 361 

2. ■ ' landholder . — PoUgar of 

umeetiled polliem . — The defiuitiou of the word “ land- 

111 


MADRAS BENT BBOOVIBRY ACT, VIII 

OF 1806, B. 1- continued, 
holders^* in Madras Act VIII of 18G5, section 1, 
includes the poligjir of an unsettlml jjollicm. Such a 
landholder is, therefore, entitled to sue under the Act 
to coinpid the aeeepLinee of pottahs by his tenants. 
Ohauki Gounden V. Vsnkataramanike 

[5 Mad., 208 

8. and S. 2. — Inamdar, — Quit- 

rent. — An inamdar cntitletl to receive a jodi or quit- 
rent from other inaindars may liavt* recourse to the 
summary renii'dies providwl by Act VIII of 1806 
(Madras), ft>r the recovery of the quit-rent, Appa- 
sAMi V. Rama Surra . I. D. R., 7 Mad., 262 

4. - Landholder. — Dis- 

traint. — leased certain fields to S. at a single rent. 
Of tlitjse fields some were held by V. under a ryotwari 
pottab, but the ]K)ttah for the rest stood in tlio names 
of V.’s vendors. V. distrained for arrears of rent 
under the provisions of the. Rent lleeovery Act. Held 
that wjiH not a landholder within tin* definition in 
the sahl Aet in res]H‘et of iiie latter fields, and, 
tluTefore, that the distruiut was UUtgal. SunuA v, 
Venkata . . . . I. L. R., 8 Mad., 9 

6. and S. 3. — Zemindar 

delegating poiorrs to mortgagee. — Wlmre a zemin- 
dar executed a usufriKttuary niortgage-de(*d of part 
of his zemiudari, and by the dee(l deh'guted all 
his powers under the Rent A<^t (Ma<lraH Aet Vlll of 
18(55) to th(‘ mortgagee, — Held that tin; mortgagee 
was eniitli‘d to (*iifore th(*accej)tance of ])ottahB under 
the jjroviHions of the Rent Aet. GUNDA Reddi 
Narayana Reddi v. Kristna Dosb Hala Mukunda 
D oss . . . . 1. L. B., 6 Mad., 87 

0. and B. 79, — Landholder , — 

“ Farmer.** — Assignee of landhoUler. — Mortgagee 
landholder. Position of. — A raortgagtse of a “iana- 
liolder,*’ us defined in Madras Aet Vlll of 1865, sec- 
tion 1, may exercise the i>owenr; mf landholder under 
llie^Act — (1) us a “farmer*' if it is a eouditiun of 
the mortgage that the mortgaget^ shall take jK>sses- 
sioii of tlie estate in whole or in i>art and give credit 
<;r account for a sum certain to the proprietor on 
account of the eollec.tion ; or (3) as an assigiujc of a 
landiiolder under section 79 if the powers conferred 
by the Act on landliolders have been smxially dele- 
gated to him by his mortgagor. A delegation of 
such {siwers siiuuld not he inferred from an instru- 
nmiit in tlie form of an ordinary mortgage. Vbl- 
LAYAN ChKTII V. TiRUVAKONE 

[I. L. R., 6 Mad., 76 

7. ■ ... Landholder. — Atteignee of 

potiah. — A zemintlar hyj)othecaU*d certain villages 
ecinprised in his zemiudari as security for a debt, at 
the same liiue leasing the said villages to the mort- 
gagee at an annual rent, the amount of which was to 
he, us it fell dm;, credited in liquidation of the debt. 
Held tliat the j»Iaintiff, who was the assignee of the 
byiK>tlie<’ati»m deed and tlie h;aae, was not a “land- 
holder ” within the meaning of Madras Act VIIl of 
1805. ZiNULABDXN ROWTEN V. ViJlEN VlBAPATBEN 

Cl,li.B.,lMad„49 

5x2 
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MADRAS BENT BEOOVDBT ACT, VUI 
OP 1866> 8. 1 — continued, 

0 ^ Landholder, — Aisi^nee . — 

Delegation of powers. — The interest of B, in the 
farm of a jaghir, which he had obtained on lease from 
the jaghirdar, was sold in execution of a decree and 
purciiased by «/., who assigned his interest to the 

{ daiutiif. In a suit under Act V III of 1806 (Madras) 

)y plaintiff to compel defendant to accept a pottah, 
defendant objected that plaintiff had no right to 
enforce acceptance of a pottah under the Act. Held 
by the Full Bench (TuENKtt, C. Mottumsami 
Ayyau, IlUTOUiNS, and Beandt, JJ. (Keekan, J,, 
dissenting) that plaintiff was a landholder within 
the nuianing of the Act and entitled to enforce 
acceptance of a pottah. Zinulabdin Bow ten v. Vijien 
Virapalren, I, L. B.t 1 Mad., 49, dissented from. 
Gouse «. SuNDAEA . . L Ij. B., 8 Mad., 384 

0 , Landholder. — Manager of 

estate and until debt is paid. — Increase of rent for 
garden cuUi ration and second crops. — An instru- 
ment authorising a creditor to manage an estate, 
recover rent and pay cerlain disbursements, and re- 
tain jiosNcssion until a cerhiin debt amongst <»ther 
debt>H to him was paid, doch not create the creditor a 
landholder within the meaning of Act Vlll of 1805. 
VaYXUKNATIU ISAHTEiAL V, SAMI PaNJ)ITHKE 

[I. li. B., 3 Mad., U6 

8 . 2. — Tenant. — Lessee of zemindar . — 

Limitat ion . — In 1809 a village in the zeiiiindari of R. 
was grant (mI by the zemindar to 8. at a favourable 
rent, in consideration of S. renouncing a claim to the 
zemiridari. The village was not separately assessed 
and divided off fnun tl»e zomindari. 'I’he ivnt having 
fallen into arrears, the village w'as sold in 1875niuler 
the j)roviMion 8 of the Kent Ueeovery Act, and pur- 
chased at the sale by the agent of the Ct>urt of 
Wards on behalf of the defendants, minor sons of the 
dece 4 isi>d zemindar. In a suit brought by S. in 1883 
to recover the village, — Held that tlie sale was bind- 
ing on a., and that the suit was barred by limitation. 
Baskaeahami V, SiVABAMi . L L. B., 8 Mad., 196 

L ’■ - s. 3 . — Purchaser of zemindari 

village without separate assessment. — Landholder . — 

A zoiuiudar having mortgaged one of his zemindari vil- 
lages to V,, a proportionate amount of the ]>eHhku8h 
due by the zemindar W'as paid to the treasury by V, 
by agreement. Having sued the zemindar, and brought 
to sale and purchased the village at the Court sale, V, 
continued to pay the iHJslikusli as before tt) the trea- 
sury, although the village was never si^panitely as- 
sessed under section 8 of Kegulatioii XXV of 1802. 
Held that V. was not entitled to enforce tlie nceept- 
Biiee of a pottah under the provisions of the Rent Re- 
covery Act. VALAMABAaLAYYAN r. ViKAPPA KaN- 

I^JAK . . . 1. li. B., 5 Mad.,145 

2 . Purchaser of four shares 

in shrotrigam village. — Landholder. — Where the | 
holders of shares in a shrotriyam village liave not > 
received t)r agreed to receive the rent separately from 
the tenants according to their shares, the several 
shareholders constitute one landholder under the 
Rent Act, and oue sharer is not entitled to enforce 


MADBAS BENT BECOVEBY ACT, VH! 
OF 1865, 8. 3 — continued. 

acceptance of a pottah by the tenants in respect of the 
proportionate rent payable to him. Kkishnamachan 
V. Gangaeau Redui . I. Ii. B., 5 Mad., 229 

3. and ss. 4, 9. — Landlord 

and tenant. — Right to enforce acceptance of pottah . — 
The renter of a zemindari, to wlioin the right to col- 
lect the kattubadi or quit-rent on itiam lands and the 
road cess payable to Government was delegated, sued 
to compel the inamdars to accept pottahs and execute 
inuchalkas for the amounts due. Held that the 
inamdars, not being cultivating tenants, w'cre not 
lamnd, under Act Vlll of 1865 (Madras), to accept a 
}x>ttab. Ramasami v. Collector of Madura, 1. L. R., 
2 Mad., 67, referred to. Rama v. Venkata- 
cuALAM . . . . I. Ii. B., 8 Mad., 676 

4 , — and ss. 8, 9, and 11. — 

Agreements between landlords and tenants. — The 
])otta))s atid inuchalkas mentioned in set;tiou 3, Madras 
Act VIII of 1865, must be understood to embrace 
those written agrctumuits only which are mutually 
interchanged by a landlord and those of bis tenants 
who arc actually engaged in the cultivation of the 
lands to wdiich they relate, sinee the remedies which 
the Act provides in sections 8 and 9 can only Ik* made 
available where the relation of landlord and tenant, 
or a holding of soiiu* SiU’t, already exists U|Km such a 
basis that tlie laiullord or the tenant, as tlie case may 
Ih% can come into Court and claim to have a wTiting 
granU‘d to him. Semble, — If a lease granted by a 
zemindar to an intermediate holder could Ik* eoiisider- 
chI a pottah within the meaning of section 3 of the 
Madras Act VIII of 18f>.>, it would, under the proviso 
to section 11 of that Act, be liable to lie set aside 
by the successor of the grantor if granted at a lower 
rate than that generally ]>ayable on such lands, and 
not for the purjHises mentioned in the said jiroviso. 
Ramasami v. Buabkabasami. Ramasami r. Coi<- 
LECTUE OP Maduea . . 1. Li. B., 2 Mad., 67 

1. B. 4. — Suit for rent. — Summarg 

suit to enforce acceptance of pottah. — A suit for rent 
is maintainable where a pottah iu the forui required 
by seetiuii 4, Madras Act VIII of 1865, and such as 
the defendant was bound to accept, has lieeii tendered 
U> the defendant, although no ntU*mj)t has been made 
by a summary suit lx‘fore the Collector to enforce its 
acceptance. Haeajai Kumaea Venkata 1'eucmal- 
KAJ r. Kanniappah. Zemindae of Kakvatinuo- 
OAE Kanniappau . .4 Mad., 148 

2. Pottah for palmyra palm 

trees. — Under Madras Act Vlll of 1865 a landlord 
may compel a touaiit to accept a jxittah for palmyra 
trees. Mcttusamy Mcdaly v. Sadagopa Ghamany 

[4 Mad., 398 

8 , ■ -• Landlord and tenant . — 

Ejcchanqe of pottahs, — The |K)ttuh 8 and inuchalkas 
rtsjuiri'd by Miulras Act Vlll of 1865 should he made 
and exchanged during the existence, hut not neces- 
sarily at the commencement, of the tenancy, the terms 
of which they are meant to express. The 4th section 
of the Act requires no more than that the pottahs 
should meutiou the rate and proportion of the pro- 
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dnco to be pi von, and not the spocifio quantity or 
number of measures. Seshadri Aytanoau v. 

Sandanak . • I. 1j. R., 1 Mad., 146 

4. - — Water far coUected for 

Government hy landholder . — Water Cees Act, Mad- 
ra»t VII of 1S65. — Suit to enforce pottah . — A 
landlonl beinp authorised to oollcct on account of 
Oovornnient the water tax im})osed under Act VII 
of 1805 (Madras), sued his tenant to coni|>el him to 
Boce]»t a jHittah for such water tax under Act VIII 
of 1805 (Madras). Held that the tenant was not 
bound to accept the pottah. Hackt Ramesam r. 
Nukala Bhanappa . I. Ij. R., 7 Mad., 182 

6 . and as. 7 Sl 87.— Form 

of pottah neceexarp for tender bp landholder . — 
A ]K>tta]i wliich [irofesses to make the tenant liable to 
th<‘ jK‘7T4on tmiderinp it for lands not held, as well as 
for lands held, of such person, is an improper one, 
and not one which the tenant is bound to accept 
Alagiuisami Naikbu ti. Innasi Udatan 

[I. Ii. B., 3 Mad., 127 

- 8. 6 . — Sipninp and regixtration 

of pottnhx and muchnlkax. — Madras Act VIII of 1805, 
siction 0, iui])oseH upon villape karnams the duty of 
sipninp and repisterinp jHiUahs and niiichalkas ex- 
ehanped under the Act. Wliere such pottahs and 
niuchalkus were not sipned or repisti'red by the 
karnnm, — that a suit for rent mipht be main- 
tained, founded upon the muchalka, the sipnature 
and repist ration by the karnam not beinp intemled 
to Im* a condition of tin* ripht to sue. V^knkata 
Subba Row v. Sesua Rkduy . 4 Mad., 243 

1. 8. 7. — Tenant harinp no xalenhle 
interest in the land . — Section 7 of Miniras Act VIII 
of 18(i5 a]iplies to cases where the landlord is the ex- 
clusive jiroprietor of both the nielwaruin and the 
inira.siwannn, and the tenant lias no saleable interest 
in the land. Kamasami Aien v. Manjkya Pillai 

[6 Mad., 61 

2. Suit for nrrearx of rent^ — 

Tender of pottah . — Plaintiff sued for certain arrears 
of rent. The suit was dismissed as to Faslis 1271, 
1272, and 1275, on the pronnd that no jKittahs had 
Wen tendered for those Faslis. On special apjH'al 
it was contended that no tender was necessary, l»e- 
canse a suit which hsul been hroupht before Fasli 
1271 for the determination of the pro|M’r rab* of rent 
was pendinp durinp those Faslis. Held that the 
pendinp of that suit did not render the tender of 
pottahs unnecessary, and that the present suit was 
riphtly dismissed. PBBirANATAOAM Pillai v. Vir- 
appa'Naikan . , . .7 Mad., 61 

3. Tender of pottah through 

the pont. — Tender of a p^ittah throuph the post to a 
tenant is invalid under the provisions of Mmlras Act 
VIII of 1805. Venkatachkllam Chrtti r. Ka- 
DUHTHUSi . . . I. Ii. R., 4 Mad., 145 

4. Suit for rent digmUxed — Suit 

for use and orcupation barred. — A landlord who has 
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failed in a suit for rent under the Rent Recovery Act 
cannot hrinp a fresh suit for use and occupation* 

Ali Kuak o. Appadu . I. Ii. R., 7 Mad., 304 

6, Tender of pottah , — Un» 

reaxonahle condition. — A tenant is not bound to ac- 
cept a pottah which requires him to relinquish, at 
the elost> of the Fasli, laud which he has Wen unable 
to cultivate. Vedanta Ciiauiah i». AyyASAJii 
Mudali . . . I. Ii. R., 4 Mad., 322 

0 ^ jftnder of pottah. — When a 

Collector in a suit hroupht under the provisions of 
the Kent Recovery Act has dccuded that a tenant is 
to ai'cept a pottah on (‘crtaiii terms, the land liolder is 
not bound to tender such (K>ttah for ai'ceptuncci heforo 
stiinp to enforce the terms thereof. COURT OF 

Wards v. Darmalinua . 1. Ij. B., 8 Mad., 2 

7. Toft ah . — Hate of rent. — In- 

definite xfipulafionx . — In a ]K)ttah tendered by a land- 
lord to his tmiant under section 7 of Act VIII of 

. 18(>5 (.Madras), the rate of rent should he ascertained 
i and declared even wherci the raU* may vary with the 
means of cultivation or thc‘ frequency of cultivation, 
or where the quantum of rent may vary with an iti- 
creose or reduction in the area of tlie holdinp. A 
lamllord Uuidered a pottah to his tenant wliich coii- 
1 tiiintH.! the followinp stijiulations : If you cultivate, 

I by the aid of Sirkar services of irripation, W(*t crops 
I on <lry laud, you must pay watiT rate settled accord- 
itip to the hipliest iianjui assessment of iieiphbouriiip 
■ land. If you occupy land in exc(*8H of that entered 
' in this }M>ttuli, you must pay the appropriate assesN- 
I ment, or if the asHCMsmeiit has not been Ilxed, then 
; such osHt^ssmeiitas our Sirkar may si'ttle.^’ Held that 
I the ]H)ttah was not one which the tiMiant was hound to 
I accept. V^ANKATA Kamanjulu Navudu V. Kama- 
I CHANDRA Nayudu . . I. Ii. R., 7 Mad., 160 

j 8. ■ — Landlord and tenant. — Ac^ 

' cevtance of muchalka without deliverp of pottah.'— 

I Prexumption. — When a muclialka has been taken 
; from a biiiant under the Kent Recovery Act (Madras 
Act VIII of 1K(»5), hut no jwittah pranb.'d, this is w)m« 
evidence that the tmiant disjKMiHed with t he di'livi’ry 
of a pottali, and lepal pro<M*edirips oupht not *0 he set 
aside merely hecause, no pottah and muehalkii have 
been exchaiiped, without iiajuiry as to whether the 
piirties have apreed U> disiMMise with |>ottahs and 
inuchalkas. Varatuacuari v. Balu Naicrbn 

; [I. Ii. R., 3 Mad., 256 

I 9. • — — Landlord and tenant. — JCx- 

\ ‘ change of pottah and muchalka. — Under section 7 of 
1 Madnui Act VIII of J8b5, the apremiiunl to dispense 
with the exchaiipe of iKittah and inu(*halka need not 
; lie express, but it must apjM-ar that this provision of 
the law was present to the iiiinds of the contractinp 
parties, and that they dclilierately elected not to act 
iqion it. Tlie mere existence of a verbal lease is in- 
sufficient' to raise the presumption that the exchanpe 
of p<ittah and muchalka has been dispensed with* 
Komireddi Varaha Nababimuam 9 . Chevala Ka« 
MABAMi Nayudu . I. li. B., 6 Mad., 186 
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lO, and 88. 3 and lZ,—8ttit 

for recovery of rent. — JSxchanye of poUah/t and 
muohalkae. — Tender of pottah. — Suits for iho 
recovery of rent cannot bo maintained in the Civil 
Courts by the laiidholdcrs described in section 3 of 
Madras Act VIII of 18(i6, unless jKdtahs and iiiuchab 
kas liave been exehanj^cd between the landhcjldcr and 
the tenant as re(juired i)y section 7 of the Act, or some 
one of the otlier conditions of the section has been 
comi)lied with. So held by MonaAN, C. J., Innbs, 
J.,and KiNDBUSLBT.i/. (Holloway, «7., 

But such suit may be maintainiHl by the landholders 
described in H45ctioii 13 of the Act without complying 
with the WHjuiremcnts contained in section 7. held 
by Morgan, C. J. (Kindkrsley, J., diegentiente). 
Meld also that in cases where pottahs must be ten- 
dered, tender must be made; before* the ex])iration of 
the fasH for which rent is sought to be recovered. 
Gopalabawmy Mudelly V. Mukkkh Oopalikb 

[7 Mad., 312 

VBNKATASAMI NAIK V. SiTUPATI Amdalam 

[7 Mad., 369 

a, 9, — 72^- V of rent where rate ig 

digputed . — Before a dispute r<*garding the rate of 
rent can Ihj decid<*d in a suit brought under section t) 
of Madras Act V 111 of 18d6, merely on the ground 
of what ap]H*arH t.o 1 m* just, the Court must consider 
the reasonahlencHH of the rate according to the local 
usage, and wln*n such usage is not uscertaiuahle, ac- 
cording t-o the rates f(»r neighlKuiring lands of similar 
description and quality. Kribtna Bau v. Maha- 
DBVA MrDALi. Kristna Bau v. Nvniappa Muda- 
Li. Kristna Bau «. Solayappa Mudali. Krist- 
na Bau v. Chinna SiTBun Mudali. Kristna 
Kau V. Krishna Muhalx . . 6 Mad., 204 

2^ JjQndholder , — Tender of 

pottah. — Notice. — Zemindar and ryot. — Where the 
parties are bound to exchange written engagements 
in the shape of pottahs and inuchalkas, the landlord 
must, in order to maintain a suit under section 9 of 
Mtalras Act VllI of 1865 to enforce acceptance of a 
pottah, show that he has tendered a }X)ttah in writing, 
A mere indetlnite demand or notice, whether written 
or unwritten, is not sutUcieut to sustain such a suit. 
Chanda Miau Sauid v. Lakshmana Aiyanoab 

[I. L. R., 1 Mad., 45 

8. and b. 7. — Demand of 

pottah. — The Bent Recovery Act dtK’s not rtspiire that 
a tenant demanding a potbvh shall apply in writing to 
the landholder sjieeifying the lands and the fasli for 
which the ]>ottali is required. Stuinivasa r. Nahat- 
ANASAH I . I. li, R., 8 Mad., 1 

4. and b. 10 and b. 7. 

— Suit to enforce terms of tenancy. — Suit to defers 
mine terms of tenancy. — Pottah. — Jurisdiction of 
Revenue Court. — A suit under section 9 of Madiws 
Act VI 11 of 1865 to enfon'e the acceptance of a pottah 
it not a suit to enforce the terms of a tenancy within 
the meaning of section 7 of the same Act, but a suit 
to determine those terms. ZsHlNDAB OF Detaba- 
OOTA V. Vbmcbi Vbnkayya 

[I. L. R., 1 Mad., 369 
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X, B. 10. — Tower of Collector to en- 

force ejectment for default . — ‘‘ Default t" Meaning 
of. — C^uoere, — Whether a Collector can enforce 
ejectment for the default specified in section 10 
of the Bent Act where the ultimate judgment in the 
case has been that of an Appellate (’ourt and not of 
his own Court. Semble, — “ llefaiilt'* in section 10 of 
the Bent Act means wilful default. Yakub Sahib ». 
Jaffbb Ali Sahib . L D. R., 4 Mad., 167 

2. and b. 69. — A landlord 

having sued his tenant under the Bent Recovery Act 
to coni])el him to accept a pottah, the Revenue Court 
directed the tenant to accept the i)ottah as amended by 
the Court. On appeal by tlui hmaiit, the District 
Court directed a further amendment of the iM)ttah, 
Thn*c months after the decn*e of the District Court, 
the landlord apj)ru*d to the Hovenmi Court to eject the 
tenant iin(h*r stMition 10 of the Bent Recovery Act for 
not ac“cepting the pothdi and executing a muehalka, 
and six months after the date of that decree the 
Revenue Court ordertnl the ti'nant to be ejected. 
Meld, that Ht'ctioii 10 of the Bent Recovery Act 
(which provides that, if witiiin ten days from tlu; date 
of the C\)lleetor’s judgment the defendant shall not 
have acee])ted tl»e pottiih as a])i)roved or aim'ndcil hy 
tin* Collector, and shall not have exeenU'd a muehalka 
in the terms of the said pf)ttjih, the Collector, on proof 
of Kueh default., shall ])tt8s an order for t‘jeetii»g the 
deft*udani), did not warmnt the order. Yakub v. 
Narasinua . . . I. L. B., 7 Mad., 672 

1 ^ 11 ^ jjlg 1 ^ 2, 8, 4 . — Improvement H 

effected hy tenant. — Enhancement of rent. — Sanction 
of Collector. — 'I'he sanction of the Collector re(piired 
hy the proviso to ehmse 4, section 11 of the Bent Re- 
covery Act, as a condition prece<lent to the enhance- 
ment of rent when the landlord has improvt‘d the land 
or has bad to pay additional assessment to Government, 
is not requisite when, improvements having lK*en 
made by the tenant, the landlord seeks to enhance the 
rent. Per Muttusami Ayyar, J. — The j)rovi 80 to 
danse 4 of section 11 of the Bent Recovery Act 
implies that when the tenant has improved the land 
at hU own expt'nse the landlord is not entitled on that 
ground to enhance the rent. Semite. — Clause 1 of sec- 
tion 11, which provides that all contracts for rent, 
express or implied, shall be enforced, cannot he so ap- 
plied 08 to deprive a tenant of the benefit of improve- 
ments uuule at his own exjK'nse. Per IIutcuins, J. 
When improvements have been made hy the tenant, 
the proj>er rate of rent has to he determined aitli re- 
ference to the several provisions of section 11, quite 
irre8i)cctive of the improvemeuts. Vknkatagiri 
Baja v. Pitcuana . . I. Ij. R., 9 Mad., 27 

2. • ' - rule 3. — Rate of rent. 

Determination of. — Neighbouring lands of similar 
kind. — The provision in Madras Act VIII of 1806, 
section 11, rule 3, — “And when such usage is not 
clearly ascertainable, then according to the rates 
established or |)aitl for neigh lx>uring lands of similar 
vie8criptu>n and quality,*’ — does not admit of rates of 
n'ut lading deteruiiiii*d ou an average of varying rates 
paid for neighbouring lands ; but it does not require. 
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for determination of the proper rate of rent for parti- 
cular lands, the existence of a fixed general rate 
of rent for neighbouring lands of similar dest'rij^tion 
and quality. The words “according to the rates 
established or paid” import clearly the power to 
determine the rate of rent in accordance with either 
the general rate at which neighbouring lands of a 
similar kind are let, or where the rents of such lands 
vary, the rate at which rents had for any time Iwii 
actually paid by some of the tenants of such lands. 
Maha Singavastha Ayyab o. Qopala Ayvan 

[6 Mad., 239 

3. ■ ■ ' Implied contract . — 

Where a landlord, having for many years acceptinl 
rent at “dry” rates from a tenant for certain laud, 
sued the tenant to enforce acceptance of a potbih 
at “ garden ” rates, on the ground that the tenant had 
raised a crop with water taken from n well construct- 
ed by the tenant, — Held that there was an implied 
contnict within the meaning of section 11 of the Iteut 
ll<M-ovcry Act to acce])t rent at “ dry” rates, and that 
plaintiff was, therefore, not entitled to enhance the 
rate of rent, the improvement having Inien effected at 
the expense of the tenant. Krishna v. Venkata- 
SAMi . . . . I. Li. R., 8 Mad., 164 

4. — — — — Provision in pot iah for 

increasinf! rate of assessment for garden cultivation. 
A provision in a |>ottJih for increasing the rate of assess- 
ment if garden cultivation is <‘urried on, or if a 
second crop is raiscil, is not illegal, but comes within 
the provisions of section 11 of Act VIII of 1805. 
Vaytiikkatua Sastbial V, Sami Pandithrb 

LI. li. B., 3 Mad., 116 

5. — — rule 4. — Hindu lata . — 

Alienation. — Power to make leases. — The second pro- 
viso contained in rule 4, section 11, Ma<lraH Act VIII 
of 1805, d«>e8 not apply to a lease whicli is bond fide 
and valid under the general Hindu law, and, as such, 
falls under rule 1. This proviso d(K's not amount 
to a repeal of the Hindu law regarding ordinary 
leases, but applies only to such leases wlnui, in the eir- 
cumstances in which they are ma/le, they amount b) 
a fraud upon the j>ower of the grantor’s successor as 
manager or to alienations made for the ]>ersonal 
Wnefit of the grantee and to the prejudice of the 
successor. Hakanadan v. Srinivasa Mfrti 

[I. Ii. B., 2 Mad., 80 

0, — - — - — Change of cultivation. 

— iSanction of Collector. — Where a landlord claimed 
to revert to nanjai rates (assessed on irrigated land) 
of rent on the ground that he had re[>aire<l a tanki|‘ 
which for years had been unrepaired, — Held that 
the sanction f»f the Collector was not required by 
section 11 of the Kent Kecovery Act. LAKaiiM ANAN 
Chetti V. Kolandaivelf KrnrMBAN 

[I. Ii. B., 6 Mad., 311 

7, — Sanction of Collector . — 

Suit for increased assessment on qround rf improve- 
ments . — In a suit Wfore the Collector under lladras 
Act VIII of 1865, brought by a zemindar to compel 
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his tenants, the defendants, to accept a pottah at en- 
hanced rail's of assessment, on the groun<l that ho 
had at his own ox|>onse repairtHl a tank and rendered 
the laud formerly cnltivatod as dry land capable of 
being cultivated as wet land,— that the plaintiff 
could not maintain the suit, inasmuch as he had not 
obtained the sanction of the Collector to raise tho 
rent, and such a condition was a condition i>iH5cedcut 
to such a suit. Semble, — That the right of the plain- 
tiff to recoviT was dependent on the further condition 
that an oihlitioual revenue was Icvii^d on him conso- 
quent upon the improvement made. Kattasawmy 
V. Sandama Naik ... 6 Mad., 294 

8 . Suit to assess proper 

rate of rent. — Determination of rate of rent. — In a 
suit by the ]>Iaintiffs as inamdars to compel the do- 
fendanlN, occujiiers of iihiintiffs’ land, b) aceept ]>ot- 
tahs under Madras Act VIII of 18G5, the defendants 
objected to the rak‘8 of riuit claimed by the plaintiffs. 
There was no coutrai't between the jiarl.ies as to tho 
rent to he jiaid, nor was there any assessment made 
under a survey nuide previous b> the Ist .lauuary 
1859. Held that the projK'r nuit to he paid hy tho 
defendants was to Ik*, determined according to the 
rates estuhlished or fixed for neighlHiuriug lands of a 
similar kind. Mahabingavastha Aiya v. 

YAN. Goyaliyan.v. Mauasingavabtha Aiya 

[6 Mad., 425 

9. Contract to pag a 

certain rent implied from payment in past ycars.-^ 
Section 1 1 of tho Kent Keeovery Act ]>rovl(leH that 
in the decision of suits involving disputes regard- 
ing rab*M of rent which may lie brought before 
Collectors under HW'tions 8, 9, an<l lU, all coutnurts 
for rent, cxj>rc8s or implied, shall be enforc«‘d. Held 
th»t payment of rent in n particular form at a cer- 
tain rati* for a nnmbi*ri)f years is not only presunq)- 
tivc eviih'iiec of the existence of ii contract to pay 
rent in that f«)i*m or at that rab? for those? yi<ars, Imt 
is also presumptive evidence that the jiarties have 
agreed that it is ohligab)ry on the one jiarty to pay 
and the other to ri'ccivc rent in that form and at 
that rate, so long as the relation of lamllord and 
tenant may continue. Venkataoopai v. Kangappa 

[I. L. R., 7 Mad., 866 

10. Assignee of revenue, 

— Suit to enforce acceptance of pottah by ryot.-^ 
Terms of pottah.— Kx\ inamdar, who was assignee of 
the revenue of land, suchI to com|>el a ryot to accept 
a pottah for the land at ysrain rates under the provi- 
sions of section 11 of the Kent Kecovery Act, Held 
that the only jKittah which the defemlant was bound 
to accept was a poltab pri?scribing payment of tho 
revenue charged on the land. Palaniappa v. Raya 

[I. Ii. R., 7 Mad., 325 

8 . 12 . 

See JCBIBDICTION OF IlBVBNrE COUET — 
Maj>eab Ubguiatiokb ani> Acts. 

[7 Mad., 68 
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•* Tenants** — Term not rtf- 

striated to agricultural tenant, — Section 12 of the 
Rent Recovery Act provides that tenants ejected 
without due autliority by landholders may bring a 
summary suit Ixjforc the Collector to obtain reinstate- 
ment with damages. Meld that the word “ tenants ** 
is not restiieted to agricultural tenants only, but in- 
cludes the ])ennanent lessee of a mitta. Subbakaya 
». Seinivaha , . I. Ij. R., 7 Mad., 680 

See Baskabasami v* Sivasami 

[I. U H., 8 Mad., 106 

— ' ■ ■ ■ 88. 16, 17. — Where a landlord has 

distraiiusl for rent, and the distraint has been set 
aside under the provisions of the Rent Recovery Act, 
the landlord is debarred by section 17 from taking 
further proceedings under the Act in respect of the 
arrears for which the distraint was made. Rama v. 
Cheng ALT ABA YA . . I. L. B., 7 Mad., 420 

1. B. 17 and 88. 18 & 49. — Suit 

to recover produce illegally distrained for rent . — 
Wrongful distraint, — The de fends nts, the landlords, 
distraimal certain ])roducc, the property of plaintiff, 
their lessee*, in view to seUing it for alleged claims 
for rent. The Sub- Collector, finding that the for- 
malities re(juired by the Act Inwl not been ob8<*rved, 
removed the attaclnncnt and directed the restoration 
of the ]iropcrty. 'rhe defendants having refused to 
restore the ])roperty, the j)laintiflP brought this suit 
under Madras Act V'llI of 18(»r) to recover the value 
of the produce. Held t hat such wrongful withhold- 
ing of tlie ])roperty, being an act in direct disregard 
and defiaiUM* of tlu' Act, did not constitute a cause of 
actioti triable by a suniniary suit under tliat Act. 
Sbinivasa V . Kmpkkumanak Pillai 

[I. li. B., 2 Mad., 42 

2. ■ ' ' and 8. 20. — Summary suit 

for wrongful distraint. — Limitation . — Cause of ac- 
tion. — A refusal to restore projwrty impropt‘rly dis- 
traiiunl under the Rent Recovery Act (Madras Act 
VHI of 18(16) after the attachment has been set aside 
and the property ordered to ho restored under section 
17 of the Act, is not a cause of action uiwii which a 
summary suit can be brought under section 20. The 
cause of action in such a case is the illegal distraint, 
and the continued detention of, and refusal to re- 
store, the pro]>erty are only aggravations of that 
wrong. Semble, — A summary suit under section 17 
would lie under such circumstanees for loss or dam- 
age sustained when the distress has Ixhmi declaretl ille- 

l, and the right to bring a summary suit is not limited 
the loss sustained prior to the order declaring the 
distress illegal as suggested in Srinivasa v. Emperu- 
manar Piltai, I. L. JB., 2 Mad.* 42. The ix'ricHl of 
limitation for a suit under section 17 must be com- 
puted, if not from the date of the distress, at any 
rat© from the date the distress was declared illegal. 
Baagibathi Panda v. Padata Gopaludd 

[1. li. B., 3 Mad., 121 

' 8. 27. 

See Small Cabse Cottet, Mopussil — 
JuBisDiCTiON — W bongful Distraint. 

[4 Mad., 401 


MADRAS RENT RECOVERY ACT, Vm 

OF 1866--co»^intitfd. 

■ 8 . 88 . 

See Sale fob Arbbabs op Rent — Setting 
aside Sale— Other grounds. 

[I. li. R., 8 Mad., 6 

8 . 35 . 

See Stamp Act, 1869, 8. 3. 

[8 Mad., 112 

and 8. 76, — Sale of tenant* s 

interest . — Refusal of Collector to give cert if cate . — 
A sale of the tenants* interest in certain land having 
taken place under sections 39 and 40 of the Rent Re- 
covery Act, the Deputy Collector refused to issue a sale 
certificate to the purchaser, on the ground that the sale 
had been irrogtilarly conducted. Held that, under 
sectiim .15 of the Rc*nt Recovery Act, the purchaser 
was entitled tt) a sale certificate. VeLLI Periya 
Mira P. Moidtn Padsua . I. li. R., 9 Mad., 382 

B. 38. 

See Attachment— Alienation during 
Attachment . I. Ij. R., 8 Mad., 673 

See Sale for Arrears of Rent — Madras 
Act VIII of 18 (Jr>, 

[I. Ij. R., 6 Mad.. 428 
I. L R., 7 Mad., 428 
I. Ii. B., 8 Mad., 673 

B. 39. — Sale of immoveable property 

under. Irregularity in sale* Effect of. — A suit lies to 
set aside a snle of iminoveahle [)roj)erty irregularly 
conducted under the provisions of Act VIII of 1865. 
If notice of sale is not served in the way presco’ibed 
by section 30, the sale must Ik‘ set aside. Nattu 
Achalai Ayyangab V . Partita «ar ADI Pillai. 

[I. L, R., 8 Mad., 114 

B. 40. 

See Stamp Act, 1869, s. 3 . 8 Mad., 112 
8. 41. 

See JuRTsmcTTON OP Civil Court — 
Rent and Revenue Suits, Madras. 

[5 Mad., 289 

8. 44. — Delivery of jy:>ssession. — Ap- 
peal. — Limitation. — A. obtained a warrant ejecting 
B. for arrears of rent under section 41 of the Rent Re- 
covery Act. B. a])j>ealed within fifteen days, hut A. 
was j)ut into possession on 13th May 1882. B.*s a])|K‘al 
came on for hearing and was dismissed on 30th June 
1883. B. instituted this suit to recover jiossession of 
the laiul on 28th July 1 n83. Held that B.*s suit 
was !H)t time-barred under section 44 of the«Rent 
Recovery Act. Padsha r. Tiruvembala 

[I. L. B., 9 MacL, 479 

1. B, 50. — Petition sent by post . — 

Presentation of plaint. — A petition sent by pt)8t is 
not a substitute for the presentation of a plaint aa 
ret|uired by section 50 of Madras Act VIII of 1865. 
Mopabti Pitchi Naidu t?. Vdppala Kondamma 

[6 Mad., 136 
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HADBA8 EEISTT RECOVERY ACT, VIII 
OF 1866, 8. 60 — continued. 

2. and s. 69. — Plaint. — 

Amendment. — Irregular procedure. — Joint petition. 
— Order to file separate plaint ft. — Limitation. — A 
landlord having tendered pottnhs to his ryots which 
were not accepted by them, distrained, for rent due 
tinder the ^lottahs tendered, on the lUth of March 
1882. On the 13tb of March thirteen ryots pro- 
eented a joint jx^tition to the head Assistant Collec- 
tor complaining of the landlord’s acts. This petition 
was referred to the Tehsildar for report and not 
treated as a plaint under Act VIll of 1H<>5 (Madras) ; 
but subsequently, having been brought before the 
Deputy Collector for orders, it was treated as a joint 
plaint under the said Act, and the jietitioners were 
directetl by that officer each to file a separate ]>laint. 
Thirteen plaints were accordingly filed on the 27th 
of May, Held that, under section 50 of the Act, 
which allows irregular plaints to be amended at the 
discretion of the Collector, the petition of the 13th 
March, which contained all the lu'ccssary allegations, 
could lie treated as a ])laint capable of ameiulment ; 
and that the order of the Dejuity Collector directing 
the jietitioners to file separate suits was an amend- 
ment within the meaning of that section, i/c/d, 
also, that by the provisions of section f»9, which pro- 
vides that substantial justice shall imt be defeated by 
want of form or irregularity in procedure, the said 
order, even if irregular, having done substantial 
justice, ought not to Im^ set aside. AiTirAKULA Mu- 
NAPi’A V. Dasinani Chbnchu Nayuuu 

[I. Ii, B., 7 Mad., 138 

. . - 8, 51. — Presentation of plaint. — Ac- 
ceptance hg Court of plaint ftent hg post. — K. sent a 
])laint by jjost to a revenue <ifficcr, who was on tour, 
and, in obedimicc to an order issued by such officer 
to pay batta within a c«*rtain date, presented himself 
and paid the amount demanded within thirty days 
from the date of the cause of action. Held that the 
suit was instituted within the time prescribed by 
section r»l of the Kent Kccovery Act. Muparti 
Pitchi Nnidu v. Vuppala Kondarnma, 6 Mad., IHG, 
approved and distinguished. Sankaranabayaxa v. 
Konjai-pa . . 1. 1.. R, 8 Mad.. 411 

88. 57, 66. — Ex parte decision . — 

Semhle, — The tijrins of section 57 of Act VIII of 
1885 are w'ide enough to justify a Collector in tr<*at- 
ing* as ex parte a defendant not ajijiearing on the 
day U) which the hearing of the suit may have been 
ailjourned under section 06 of the Act. Hubukama- 
ni'ya Pillay t>. Pbbumal Cuetty . 4 Mad., 261 

8. 60. — Appeal, — Computation of 

time for. — Time required to file copy of decision . — 
An appeal under Madras Act VIll of 1865 must l>e 
presented within thirty days from the date of the deci- 
sion appealwl against. The appellant is not required 
to file a copy of such decision with his appeal. In 
THE MATTER OF THE PETITION OF MoHIDIN HUS- 

BEN Saheb . , . . .8 Mad., 44 

8. 79. 

See B. 1 • 1. X«. H., 6 Mad., 76 

.Sees. 9 . . I. L. R., 8 Mad., 394 


MADRAS REVENUE RECOVERY ACT, 
II OF 1864. 

See Maubas Abkabi Act, III oy 1864, 

8. 10 . 8 I. Ii. R., 7 Mad., 434 

88. 1, 2, 8, 38, 89. — Landholder , — 

Defaulter. — Pottah allowed to stand in name of an- 
other. — Estoppel. — Notice. — Sale, — Where a land- 
holder allows the registry of land to stand in tho 
name of another ami the revenue falls into arrears, a 
sale of the land under the provisions of the Reve- 
nue Recovery Act (Madras Act II of 1864), effected 
after the service of notice upon the iierson in whoso 
name the pottah stands, will pass the landholder's in- 
terest to the ]»iireha8cr at the revenue sale. Zamo- 
BIN OF Calicut e. Sitakama 

[I. Ii. R.. 7 Mad., 406 

BB. 2, 26, 37. — Sale for arrears of 

revenue . — Liahilitg of all fields incluaed in pottah.—- 
By accepting a ryotwari jiottah, the landholder 
pledges each and every field ineliuhd therein as secu- 
rity for the whole asHessment. Several fields separ- 
ately assessed to revimue Wi‘re ludd under one pottah 
by K. Default having been imule by K. in payment 
of revenue, one of siieh fields, t)f which N. was tho 
owner, was attached under the Revenue Recovery 
Act. N. claimed to havi* it releasi^d from altiudiment 
on ]>aymcnt of the assessmimt due upon it. Tho 
claim was ngected and the field sidd. Held, in a suit 
by N. to set aside tbe sale, that the sale was valid. 
Skcbktaby of State fuu Inpia v. Narayanan. 
SiTAUAMA V. Naravanan . I. Ii. B., 8 Mad., 180 

S. 36.— Extension of time hg Govern^ 

ment for payment of balance of purchase-money .— 
Section 36 of Madras Act 1 1 of 1864 docs not make 
it compulsory for (lovcrnmciit to forfeit tbe money 
dcposit4‘d by a bidder at a sale of laud for arrears 
of revenue when tin* balance of tin* purcliHKc-iiioncy 
is not paid within thirty days and to re-scll the land. 
SONAYA J'lLLAI V. K ALA MEG AM 

[I. Is B., 6 Mad., 180 

— — * SB. 38, 80. — Suit to set aside alleged 

fraudulent sale. — Lumtation. — Non-(‘otiiplianee by 
the CNdlcctor with the dircetir>nM of scetions 38 ami 
39 ot‘ the Revenue Reer»very Act (Mmlroh Act H of 
18<>t) docs not invalidah* the title of tin; purchaser of 
land sohl for arrears of revenue. Karuci'A v. Va- 
sudeva Sabtbi . . I. L. R., 6 Mad., 148 

MADRAS TOWNS IMPROVEMENT 

ACT, III OF 1871. 

See Estoppel— Emtopfel by Conduct. 

[1. Ii. R., 2Mad., 104 

See Limitation Act, 1877, art. 120 (1871, 
art. 118) 1. L. JEl., 3 Mad., 124 

B. 1,— Washerman. — Artisan . — A 

washerman is not an artizan within tho meaning of 
Miulras Act III of 1871. Ee PARTR PoONEN 

LI. D. R., 1 MacU 174 

— — 8. 0. — Power of Governor in Council 

to dismiss elected Municipal Commissioner .—Hec* 

tion 9 of the Towns Improvement Act (Madras Act 
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HADBA8 TOWNS IMPROVEMENT 
ACT, III OP 1871, B. Q~contimed. 

Ill of 1871) ])rovid(!8 that the Governor in Council 
may remove an elcct<^(l Municipal Coin miHMioner for 
iniscfnnhict. In a suit for dainapes brought against 
ilio S<‘cretary of State by a Municipal Commissioner 
for wrongful removal from oitice, — Held that the 
defendant not having proved misconduct, the plain- 
tiff was entitled to damages. ViJATA Ragava v. 
Sbobktaby op Statjs por India 

[I. li. Bn 7 Madn 466 

■■ B. 27. 

See BS. Gl, G2 . I. Ij. B., 7 Mad., 65 

B. 38. — Tax due before approval of 

Oovernment to Act. — Illegal levy of tax . — Omieeion 
to give notice. — Plaintiff sued the Municipal Com- 
iiiigsioncrs for the town of Hellary for a certain sum, 
alleged to have been ilhgally levied bv them from 
him as his trade and ])rofcssion tax. The sanction 
of the Governor in Council, under section 38 of 
Ma<lras Act III of 1871, was obtained on the 4th 
July 1871, with authority to levy the tax frmu Ist 
May 1871. Plaintiff alleged that no notice under 
section G1 of the Act had be- ,i served upon him, that 
thti levying the tax was illegal, as the approval of 
Government was obtaim‘d thr(‘e months after the 
commeneement of tlie official year, and that the Act 
could not have retro8])ective effect. Ue.UU on a 
referenci*, that the levy from the plaintiff was illegal. 
Hatrh V . Municipal Commissionerh por thk 
Town op Hkllaby ... 7 Mad., 249 

B. 67. 

See 8. 85 . • 1. Xi. R., 1 Mad., 168 

B. 58. 

See S. 85 . . I. Xi. B., 1 Mad., 158 

Lialilily for carriage and 

horse tax . — Temporary residence. — Payment of tax 
where person resides permanently. — The defendant, a 
Judge of the Small Cause Court at Miidum, visited 
Diiidigal oneo a year and remained there for more than 
thirty ilays eiieh year. The defendant totik witli 
him to Dindigal his horses and carriages which lie 
used there, and in Te8\>ect of which he ^laid the taxes 
imiwsod by law to the Municipality of Madura, where 
he resided. In a suit by the Municipality of Dindi- 
gal to recover the tax payable in ivsjHH't of the same 
horses and carriages, — Held that the defendant was 
not liable. Snaitu v. McQuhab . 7 Mad., 332 

8B. 58^2 . — Liability to profes- 

sional tax.— Fiscal statutes.— Construction of sf 
tutes. — In construing enactments creating tiscul obli- 
gations, provisions declaring the liability to the 
tax are to ho distinguished from those pri>viding for 
its imposition. The machinery for the inuxisitiou of 
the tax may la.' independent of the obli^tiou of the 
tax-\wyer. 'fhe duty of paying pivfessiou tax under 
section 58, Madras Act 111 of 1871, is indepemleiit 
of the oldigations of registration and taking out 
a certiticate which pn'cede it in the same section. 
Per Hutchins, J. — Si'ctiou G1 is not to be con- 
strued so as to prevent tlie Commissioners fnuu add- 


MADBAS TOWNS IMPROVEMENT 
ACT, III OF 1871, BB. 68-62 — continued, 
ing to the list new names or persons not in the 
town at the lieginning of the year, Vice-Presi- 
dent OP THE Municipal Commission, Cuddalore, 
V, Nelson . . . X Xi. B., 3 Mad., 129 

BB. 61, 62. — Maxim “ Quod fieri non 

debet factum valet ** — The Vice-President of a Muni- 
ci|)al Commission, purporting to act under the provi- 
sions of section G1 of the Towns Improvement Act, 
1871, which empowers the Commissioners to prepare 
and revise the list of tax-payers, and to issue notices 
of assessment to persons liable to the profession tax, 
issued a notice of assessment to D., although no case 
of emergency existed, within the meaning of section 
27 of the Act, enabling the President, or, in his ab- 
sence, the Vice-President, to exercise the powers 
vested by the Act in the Commissioners. Held that 
the instilBcieucy of the notice of assessment was no 
answer to a cliarge under section G2 of the Act 
against H. for exercising his profession without pay- 
ing tax. Municipal Commissioners op Manga- 
lore 0 . Davies . . . I. Xi. B., 7 Mad., 65 

X S. 62. — “ Person, ** — Joint trade , — 

Tax . — In section G2 of the Madras Towns Improve- 
ment Act, 1871, the word “person” must be con- 
strued to include any company or association or iHxly 
of ]>erHons, whetlu*r im*orj)orated or not, w here such 
construct iou is not n'jmgiiant to tlie context. Where, 
therefore, two undivided Hindu brothers carri(*d on a 
joint trade in one shoji and tax luul been paid by one 
brother, — Held that no tax w'as jiayable by the other 
brother. Municipal Commissioners op Nkoapa- 
TAM V, Sadaya . . . X Ij. B., 7 Mad., 74 

2. and s. 169. — Profession 

taXt Non-payment of . — Offence^ Nature of. — Pro- 
seeution. — Limitation. — A complaint having lieen 
laid (on the 2Gth March 1885), under section G2 of 
Act 111 of 1871 (Madras), against O. for having exer- 
cised his proft'ssion for more tlian two months in the 
official year 1884-85 in a municiiMility without ))aying 
the tax in res|>ect thereof, the Magistrate dismissed 
the complaint, on the ground tliat tlie prosecution 
was barreil by section 109 of the Act, inasmuch as 
five months had elapsed since the last payment in 
respect of the tax became due. Held that the 
complaint if laid w'itbin three months from the close 
of tlie official year, or, if O. ceased to exercise liis 
profession before the close of the official year, within 
thrtH' months from such date, was not barred by sec- 
tion 1G9 of the Act. Ootacamund Municipality 
V, 0’8uauoun£Ssy . X Ij. B., 9 Mad., 88 

B8. 64, 72. — Tax on animals. — Li- 
cense, Extent and limit of. — N. having takfui out a 
license under the provisions of the Towns Improve- 
ment Act, 1871, for a bullock, the bullock died and 
N. Ixuigbt another bullock, but did not take out a 
second license. N. was convicU'd for keeping this 
bullock without a license. Held (by Turner, C. «/., 
and Hutchins, J., Brandt, J., dissenting) that the 
conviction was right. Municipal Commissionerb 
OP Mannargudi V. Nallapa 

[X Ij. B., 8 Mad., 327 
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MADRAS TOWNS IMPROVEMENT 
ACT, III OP 1871 — continued, 

B. 8f). — Suit to recover money ille- 

gtLlly levied as tax on St'ction' 85 of 

Mailras Act III of 1871 is not a bar to a suit to re- 
cover money wrongfully levied as a tax because such 
so-called tax had no legal existence. There is no 
provision in that Act for levying any tax di'seribed 
in section 67 of the Act at all otherwise than by the 
prescribing of the machinery for its levy in at^ciions 
58-61. If that machinery is not applied, no liabi- 
lity to pay such tax can arise. Where the Municipal 
Commissioners of a town Inwl not determined on the 
imposition of a tax of that dtiseription till 22nd A]>ril 
of the official year for which such tax was imposed, 
and the list of persons to be taxed for that year was 
not completed till 14th July of the same year, and 
notice to A. of his assessment under such tax was not 
given him till 8th October in that year, — Held that 
the ttix had no legal existence, and that A. was enti- 
tled to recover from the Commissioners money which 
they had collected from him as and for such so-called 
tjix. Bates v. Municipal Commissioners for the 
Town of Bellary ^ 7 24.9, followed- Lkman «. 

Damodahaya ‘ . .1. li. R., 1 Mad., 158 

88. 138, 139. — Street. — Encroach- 
ment. — Possession. — Private property . — Onus pro- 
bandi. — H. owned a house in the t<>wn of A., to which 
the Towns Improvement Act, 1871, was cxt<‘nded in 
1879. In 1882 the Municipal Commissioners, pro- 
fessing to act under section 139 of tlie said Act, rc- 
movecl a pial wliich projected beyond the main walls 
of H.'s house and abutted on a lane which was used 
by the public. H. proved that the pial had existed 
for fifty ytuirs. Held that the action of the Muni- 
cipal Commissioners was illegal. Hanumayya o. 
Koupell . . . . I. L. R., 8 Mad., 04 

8. 164. — Omission to take out 

hcenses. — Criminal Procedure Code, 1869, ss. 43, 66. 
— Section 154 of Mailras Act 111 of 1871 was not 
intended to apply to oinissious to take out licenses. 
It aj)plie8 to breaches of the Act which, in a ]M)lice- 
man"s view, arc offences, and regarding which, if 
committed within his view, one of two courses is 
open to him, — viz., to arrest without warrant, or to 
lay an information before a Magistrate, and ap]dy 
for a summons or warrant. If be ad(j])t8 tin; latter 
course, then sections 43 and 66 of tlie Criminal l*ro- 
cediire Code require that tlie information sliould l»e 
rednciHl to writing, ami given on oath or solemn 
affirmation, Ind’ore any jirocess is issued thereon. 
Section 68 of the Code is liiiiiti^d ia cases in wliich 
no complaint has lu'cn ma<h*, and the Magistrate, 
proprio motu, institutes a prosecution. Ano.vymoub 

[0 Mad., Ap., 60r 

8. 106. — Penal clause sanctioned 

by Government with respect to other bye-laws, not 
with respect to that to which it is attached. — The 
mere publication of a hye-law with a penal clause at 
the end which had not been passed by the Munici- 
pal O)mmis8ioner8 or approved by the Govenmleiit 
as applicable to the bye-law in question, though it 
was so passed and approved in reference to other 
bye-laws, cannot avail to legalise the infliction of 


MADRAS TOWNS IMPROVEMENT 

ACT, III OP 1871, 8. 165— continued, 

the penalty. Jlyc-laws reipiiriug licenses in oases ii 
w’hicb Madnis Act III of 1871, by specifying the 
cases in which thev shall Ih) reipiired, has impliedl; 
declared they shall not bo required, arc in violatioi 
of the Act. Anonymous . 8 Mad., Ap., «, 

8. 108. — Suit on a contract ayains. 

Municipal Commissioners. — Notice. — A suit wae 
brought to recover from the Municijiul CommissionorL 
of Madura the balance of a sum of luouey due for 
timber 8n]q»Hcd umhir a contiact duly imule witl 
tlicin. Held that the plaintiff was entitled to sue or 
the breucli of contract without giving notiee, such a 
suit not falling under the provisions of section 16£ 
of the Towns Improvement Act (111 of 1871, Mad- 
ras). Mayandi V. McQuiiab 

[1. Ii. R., 2 Mad., 12^ 

8Cli. B, cl. 4. — “ Pleader an: 

Practising Vakil.*' — Magistrates* Court Vakil , — 
The words “ IMeadcr and Practising Vakil” use* 
in clause 4, schedule II of the Madras Towns Im- 
jirovement Act, 1871, are not restricted to personr 
W'ho have o])taint?d Banads from the District or Iligl 
Court, hut include all pratttitiouers in Courts of cri- 
-niiiial jurisdiction w'ibhin the mnniiapal limits. 
Palamcottau MuNICIA’ALITY V. Annasami 

[I. Ii. R., 0 Mad., IOC 

80 h. O. — Horse. — Pony under thir- 
teen hands. — In the Madras 3’owns Iiiiprovoinen' 
Act, 1871, the word ‘Giorse ” includes a pony except 
wluui, by reference to the number of Jiands, tlie 
articles of sclu'diilc C show u contrary intention, 
Schedule C is part of tln^ Act. No tax is leviable 
under the Act on a four- wheeled carriage on springfa 
drawn by one pony umler thirti*cii hands. ViZAUAl'A- 
TAM Municipality v. Wai/Kkr 

[1. L. R., 5 Mad., 20€ 

“MAFEB BIRT»' TENURE. 

See OUANT — CUNBTUUOTION OF ObANTB. 

Lie W. B., 211 

MAGISTRATE. 

See. Casks undkb Posbehsion, Obdbb of 
C ulMlNAL CoUHT AS TO — 

See Sanction to Pkobecutiun — Powsu 

TO GUANT SANCTION. 

[I. Ii. R., 2 Bom., 884 
I L. R., 2 All., 205 
I. Ii. B., 0 Mad., 14€ 

See Sanction to Pjiosecution— -Non- 

COMPLI-VNCK with SANCTION. 

I. Ii. B., 4 Calc., 712 

See Cases under Wabbant of Abbbbt 
— Criminal Cases. 

See Witness— Criminal Cabes — Pxbbon 
competent to be Witnkhb. 

[8 Bom., Or., 12€ 
10 W. B., Or., 4€ 
20 W. B., Or., 76 
1. Ii. R., 2 Calc., 40r 
L I.. B., 8 AIL, 676 
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MAaiSTBATB-(?o»^x*««ei. 

Appearance of, to show cause. 

See PRACTrcK— CRiMirrAL Cases — Rule 
TO snow Cause. 

[L li. R., 4 Calc., 20 

Attestation of— 

See Cases under Evidence — Criminal 
Casks — Examination and Statements 
OE Accused. 

See Cases under Examination op Ac- 
cused Person. 

Liability of— 

See Cases under Judicial Oeficers, 
Liarilitt op— 

Duty of— 

1 . Duty in judicial capacity.— 

The necfiHHily of a Majfistratt^ actiTi^ in a cUspaHsioii- 
ato and impartial manner, and not in the spirit of a 
]iros<‘cntor, observed upon. In the matter op Ma- 
ITBSH Phandua Hanbrjkb. Qukrvv. Purna Chan- 
dra Uanbrjer. Queen v. K ij Si rear 

[4 B. li. R., Ap., 1 : 13 W. B., Cr., 1 

2. — Aclinff on private 

hnowledfje of aveueed . — A Maj^istrate acting? jndiei- 
nlly slnmld not inniort into the case before him liis 
previous knowled^t* of th(* chanieter of the accused, 
hut should determine liis jfuilt or innocence upon the 
evideiuN* jyiven in the case. llKO. v. V'vankatrav 
Shbinivas . . . . 7 Bom., Cr., 60 

See Mkubroonissa v, Piiastiatr Madiia 

L2 W. R., Act X, 29 

Lopotbk Domnee V. Tikiia Moodai 

[8 W. R.. Cr., 67 

8. — ■' Deciding on evi- 

dence when collected hg police. — Maffistratos should 
clearly uinh^rstand that whilst the police perform 
their proper duty in collecting: evidence, it is the 
function of the Maj^istrate alone to decide upon the 
sniHeiency or credibility of sueh evidence when wllect- 
ed. Government r. Karimdad 

[L li. R., 6 Calc., 496 : 7 C. L. R., 467 

4. - Commitment of 

accused for trial. — The duty of a committing Magis- 
trate is to ascertain whether by the evitlence for the 
prostH'ution a primd facie ease is made out against 
an accused. Queen v. Maua Sinou . 8 N. W., 27 

Queen v. Kishto Doba . 14 W. R., Cr., 16 

6. ■ Se-trial. — Record 

of former trial.— A. Magistrab^ trying a case is as much 
hound by strict rules of evidence as any Sessions 
Judge or Cixdl Court. Where proceedings, which 
had alroiidy l>een taken against the accused before 
another Msgistrate, had Ikhui quashed, aud a new 
trial divoctiHl, the Magistrate* holding the second trial 
is not justified in referring to the former record as a 
whole, hut only to such iM’»rtious of it as have been 
specially put in evidence before him. In the matter 
OF Divi Dutt . . 7 C. Ij. R., 193 


I MAaiSTBATB.-Duty in judicial capacity 

— continued. 

6 . Trial ly Magis- 

trate who as Collector instituted proceedings. — The 
District Magistrate should not himself try a case in 
which he instituted the prosecution as Collector. 
Queen e. Nadi Grand Poddae . 24 W. R., Cr., 1 

7. Conviction hy Ma- 

gistrate for practicing in Collector's Court without 
certificate . — Ojficer both Mngistrate and Collector . — 
Where an officer is acting in two capacities, — viz , as 
Assistant Collector and Assistant Magistratt^ — ho 
should not, in his capacity of Magistrate, convict a 
person of an offence committed before him as Col- 
lector : therefore he has no authority as Magistrate 
to fine a person under section 34, Act XX of 1865, for 
practising in his Court as Collector without a certi- 
ficate. In the matter op Ramdyal Sinoh 

[6 B. Xj. R., Ap., 89 

See Queen v. Hiralal Das 

[8 B. Ii. R., F. B., 422 

S. C. Government of Bengal v. Hiralal Das 

[17 W. R., Cr., 39 

8 . - Conviction o f pub- 

lic servant. — Sentence. — Where a person in the em- 
}»loymeiitof the Court is convicted of a eriminal offeiiee 
punishable hy fine or iinprisonmc'ut, it is qiiiU* eoin- 
petent to the Magistrate in his ailmini strati ve capacity 
to dismiss him from his office. Queen v. Ciiundbr 
C ooMAR Sen 

[1 Ind. Jur., ISr. S., 97 : 6 W. B., Cr., 4 

9. Judge. — Bias. — 

Magistrate's jurisdiction where complainant is his 
private servant . — Legality of conviction and sen- 
tence passed by such Magistrate in such a case . — 
The mere circumstance that a trying Magistrate is 
the masU*r of the complainant docs not deprive the 
Magistrate of his jurisdiction, though it is expedient 
that such a complaint should be referred to auothcr 
Magistrate. In be the petition op Basapa 

[I. L. B., 9 Bom., 172 

10. Tra nslat i ons of 

findings^ Re<'ord of . — Magistrates are l>ound to record 
translations of their fiiudings in criminal cases. Keg . 
V. Katunji Bhukan . . .1 Bom., 17 

11. Comments on pro- 

ceedings of Sessions Jttdge. — Comments by a Magis- 
traUs in the form of a 8iipj>lementary statement 
on the proceedings of the Sessions Judge, disapproved 
of. Reg. V. Qovinda bin Babaji 

[5 Bom., Or., 16 

12. Witness . — 

Threatening witness. —In cross-examination before 
the Court of Session, a witness stated that, when she 
was before the committing Magistrate, that officer, 
addressing her, said : — Recollect, or 1 will sc'nd you 
intt> custoily.** Held that if the Magistrate did so 
address the witness, be exceeded his duty. Queen- 
Empress o. IsHBi Singh . 1. L. R., 8 All., 672 
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See Cases under Cantonment Magis- 
trate. 

See Cases under Complaint. 

See Contempt of Court— Procedure. 

[6 B. L. B., 100 
16 W. B., Cr., 2, 66 

See Criminal Procedure Code, 1882, s. 
1G4 (1872, 8. 122). 

L Ii. B., 2 Bom., 643 

See Criminal Procedure Code, 1882, s. 
258 (1872, 8. 220). 

[L Is. B., 3 Calc., 485 

See Criminal Procedure Code, 1882, s. 
347 (1872, 8. 221). 

[I. L. R., 3 Calc., 485 


MAGISTRATE, JURISDICTION OP— 

continued. 

See Criminal Pkockdurk Code, 1882, 
ss. 436, 438 (1872, ss. 296, 297). 

[L D. R., 4 Calc., 10, 047 
1. Is. B., 8 Bom., 100 
2 B. Is. B., S. N., 2 : 10 W. R., Cr., 86 

See Casks under Jurisdiction of Crimi- 
nal Court. 

See Casks under Nuisance. 

See Police iNtiUiitY, 

[2 B. D. K., S. N., 6 
8 N. W., 276 

See Casks under Possession, Order of 
Ckiminal Court as to — 

See Prostitute . 3 B. D. B., A. Cr., 70 
[I. D. B., 0 Calc., 108 

See Cases under Bbcounisance to reef 
Peace. 

See Sanction to I^ioskcution — Non- 

COMTLIANCK WITH SANCTION. 

[I. Is. B., 4 Calc., 712 

<Sef? Sanction to Prosecution— Power 
TO question ora NT OF BANIVI JON. 

LI- Ij- 4 Calc., 808 


1. APPKAKANCK of JUHISDICTION ON 
PUOCKKOIMOS. 

Magistrate with power to do 


particular act or make particular order,- 

Onier /or rnuintenanee under e. OdO, Vrlminal Pro~ 
vedure Co«/e.— Where the law <5mjK>W(^r« Alagistmtos 
of a purtieiilar graile to <lo a jairticuhir act, or mako 
u certaiiu order, it Hhould always aipjacar upon tho 
j»rocccdii»j,^H that the Magistrate uiakiiig the onlcr or 
d<»iiig the act is a Maigistnite wlao hawi jiarisdiction to 
do it. An order uiadcr section 536, Criininail Proceduro 
Code, 1872, c^iiinot be namha by a Mavgistrate of tho 

second class. SOMREE v. JiTUN Sonar 

( 9 . 9 . W Tl - aft 


2. GENEKAL JUUISDICTION. 

L — “Magistrate,’^ Meaning of.— 

Jurisdiction of Criminal Procedure Code, ISOl, #. 
14<J ^Meaning of “ A/a^/ar<ra/c.'’-'Tbe words “a 
Alai^istraitc,” in nection 149 of ibe Cod<* of Criiniiuil 
Procedure, mean “ any Magistraita ,” merely 

“the Maigistrato having jurisdiction. JUo. o. 

Vahala Jetua . . • 7 Bom., Cr., 56 


2 — - «Magistrate.”— Crimtufl/ Pro* 

cedure Code. IHOI. e. lo.-IIcad of the vilta^e.^rho 
hcawl of a village is wilhiu tho dehnition of a Mogw- 
trate as dettiie*! in section 15 of the ^ininal Pr^ 
cedure Code. ANONYMOUS . 4 Mad., Ap., 2 

3 “Magistrate of District,” 

Meaning oL-^Cnminul Procedure Code, 1H61, 
67.— Meaning of the words “ Magistrate of the DU- 
triet ” in Section 61 of the Criminal Procedure Code. 

Anonfmous • • • 3 Msd., Ap., 28 
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ICAOISTBATB, JTOISDICTIOH OV— 

continued, 

2. GENERAL JURISDICTION— 

4, Dlstriot Magistrate.— CrmtitoZ 

Procedure Code^ 1882, s. 488.— Tha exj>reH8ion “ The 
DiHtrict Miij^istraie, a Presidency Magistrate, a Sub- 
divisional Magistratis and a Magistrate of the first 
class ” ill (K'ction 4H8, Criminal I’roccdurc Code, 1882, 
means the Magistrate of the particular district in 
which the jierson resides, against whom sucli a com- 
plaint is mode. iN its tub pktition of Eakeudin 

[I. li. R.. 9 Bom.. 40 

5, -I.. . I , Criminal Proce- 

dure Code {Act X of 1882), ». 488.— Complaint hy 
a wife against her husband for maintenance . — A com- 
plaint under section 488 of the Criminal IVoccdure 
Code (Act X of 1882) falls within the cogniHance of j 
the Magistrate comjx'tcnt to entiTtain such complaint, 
an<l within the local limits of whose jurisdiction the 
husband or the father is actually residing at the date 
of such complaint. In ek the Petition of Fake- 
vms . . . . I. Ii. R., 0 Bom., 40 

6. Head Asriatant Magistrate. 

— Power of Magistrate to o. der trial of cases of 
offences committed in town outside his division . — An 
objection was taken before tin* Si'ssions .Iinlge in the 
liearing of an a]>j>eal that the head Assistant Magis- 
trab' had no jurisdiction to try the casi*, he having 
n distinct local jurisdiction which did not include the 
town where the off(‘nce was commitU'd. It npjicared 
that the head Assistant Magistrate hiul receivinl 
gmieral instructions from the Magistrate of the dis- 
trict, as a temporary arraiigeim*ut, to take up crimi- 
nal cases arising within the limits of the said town 
which was not within his division. Held, uixni these 
facets, that the hea<l Assistant Magistrate had no 
jurisdiction. Anonymous . 6 Mad., Ap., 43 

7, - — — . Village Magistrate.— PottNfr 
to issue summons . — A Village Magistrate has au- 
thority issue a summons to |>er8nii8 within, but not 
without, the local area of his jurisdiction, whose at- 
tondaiico may be retjuired in cases which he is em- 
powered to try. Qubbn v. Keihenama 

[I. Ii. R., 6 Mad., 230 

3, — Magistrate also Justice of 

Peace.— 55 Oeo. Ill, o. 156, s. 105.— Jet VII of 
1863 . — A Magistrate iHung also a .lustice of the Peace 
bad no jurisdiction to try a Rritish-born sul)ject under 
the Penal Code. His jurisdiction in the trial of such 
subjects was governed and limitcil by 63 Giiwge HI, 
cap. 155, section 105, and Act Vll of 1853, neither 
of wbieb gave him jHiwer tt) awanl imi)ri8i>nment iu 
default of paymeut of s flue. Kbo. r. Dixon 

[6 Boxm, Cr.,14 

8. TRANSFER OP MAGISTRATE DURING 

TRIAL. 

9. Summary jurisdiction.— 

Transfer. — Criminal Procedure Code, ss. 56 and 222. 
— PStrlough . — The petitioner ha<i been convicted by 
Mr. C.p tlie Assistant Commissioner of Kamroo]>, in 
Ui€ exercise of a summary jurisdiction, uader aectioii 


MAQISTRATH, JURISDICTION OF— 

continued. 

8. TRANSFER OF MAGISTRATE DURING 
T R1 AL — CO ntinued. 

Summary jurisdiction— co»einited. 

222 of Act X of 1872. This officer was, in the year 
1872, in charge of the Jorehaut Division in the dis- 
trict of Seebsaugor, “with tirst-class powers and 
powers under section 222” of the Act. In 1874 ho 
proceeded on furlough to England, and, on his return 
in 1875, was posted to the district of Kamroop, and 
invested with the powers of a Magistrate of the lirst 
class. Held that section 56 of Act X of 1859 did 
not apply, and that Mr. C. had no summary juristlic- 
tion iu Kamroop ; per Maekby, J., on the ground 
that, by the terms in which the Govcriiincnt had con- 
ferred that jurisdiction on Mr. C., it had in effect 
“ directiid,” w ithin the meaning of section 66 of Act 
X of 1872, that he should not exercise that jurisdic- 
tion anywhere but iu Seebsaugor; per Mittee, J., 
on the ground that the office to which Mr. C. was ap- 
pointed in Kamnwp was not e({ual to, or higher than, 
that wdnch he had ludd in Seebsaugor. (^ueere, per 
Maekuy, j ., — Whether the posting of Mr. C. to Kam- 
rcHjp, after his return from furlough, was a transfer 
from Seebsaugor within the meaning of seetion 56 of 
Act X of 1872. In tub mattee of Puesoobam 
Boeooa 

[I. Ii. R., 2 Calc., 117 : 25 W. R., Cr„ 62 

10. Jurisdiction to complete 

trial. — Transfer of Magistrate while trying a case. 
— Mr. M. was appointed by the Local Government, 
under section 37 of Act X of 1872, a Magistrate of 
the first class, under the designation of .loint Magis- 
trate, iu the district of Meerut. He w^as subseiiueut- 
ly appoiuk‘d to officiate as Magistrate of the district 
of Meerut during the absence of Mr. F. or until 
further orders. While so officiating he w’as apj.s)int- 
ed by a Government notitleation, dated the 10th 
July 1880, to officiate as Magistrate and Collector of 
Gorakhpur, “ on being relieved by Mr. F.** He was 
relieved by Mr. F. in the forenoon of the 23rd July 
1880 ; and in the afk’nuK)n of that day, under the ver- 
bal order of Mr. F., he proeewled to com])leto a criminal 
case which he had commenced to try w'hile officiating 
as Magistrate of the district of Meerut. All the evi- 
dence in this case hod lK.‘en recorded, and it only re- 
mained U) jmss judgment. Mr. M. accordingly pass- 
ed judgment iu this case and sentenced the accused 
jiersons to various terms of imprisonment. Held 
(SrANKiK, J., dissenting) that Mr. M. retained his 
jurisdiction in the district of Meerut so long as he 
Btm)d apiH>inUHl by the Govonunent to that district 
and no longer, and the effect of the order of the 10th 
July 1880 was to transfer him trom the district of 
Meerut from the moment he w’as relievetl by Mr. F. 
of the office of Magistrate of that district, and from 
that inumeiit be no longer stood ap}K)iuted to that 
district and could exercise no jurisdiction therein as 
a Mtigistraie of the first ehiss ; and that, therefore, the 
conviction of such accuse«l |>orsou8 had been jiroj»erly 
quashed on the ground that Mr, M. had no jurisdic- 
tion. Emfebss of India v. Anand Saeup 

[1. Ii. R., 3 AIL, 663 
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continued. 

3. TRANSFER OF MAGISTRATE DURING 
TRlAIi — continued. 

IL Change of powers of Magis- 

trate while case is proceeding. — Notification 
taking effect reirospeciivelg. — On the 22nd of May 
lo78 a Deputy Magistrate invested with thinl class 
powers only, sentenced an accused person to three 
months* imprisonment under section 417 of the Penal 
Code, thus exercising second class powers. On ap)x>al 
the Magistrate, on the 18th June, annulled the sen- 
tenc*e and directe<l a new trial, under section 284 of the 
Code of Criminal Procedure. On the 20th of Jui»e 
the Government issued a notification, investing the 
I)e]>nty Magistrate with second class ]K)wcr8, to take 
effect from the 25th of March to the 31st of May 
1878. Held that the notification did not render the 
Magistrate’s order illegal, as the Deputy Magistrate 
had no jurisdiction to exercise second class p(»wers on 
the 22nd of May. In thk mattku ov Svuokb 

[8 C. li. R., 281 

12, Appointment of Magistrate. 

— Time from tchich order of appointment dates. — An 
Assistant Magistnite convicted an accused on the 12th 
August, and by an order of even date such Magis- 
trate was invested with ]iowor to act as a Magistrate 
of the first class, although the fact that he had been 
80 invested with full powers was not communi<‘atcd 
tt) him until the 23rd i«lein. The, accused a])pealed 
to the District Magistrate and was acijuitted. On 
motion made to the High Court to set aside the 
acquittal, on the ground that, after the date of the 
order of the J^icutenant-Oovernor investing the 
Assistant Magistrate* with furtlu'r jiowers, no u]>peal 
lay to the District Magistrate, — Held that, even suj)- 
]K)sing tin* Lieutenant-Governor’s order conferred 
first class |M)wer8 u]N)n the Assistant Magistrate from 
the moment it was nitwle, it must Ik* sliowii, Is'fore the 
District Magistrate’s decision could 1 k! set aside, that 
the order of the Lieutenant-Governor was signed Iw- 
fore the conviction. Qua re, — Wh(*ther an order in- 
vesting a Magistrate with first class j^owers is of any 
force, or amounts to an authority to exercise such 
powers, until the order has been <»fK< ially <’onimuni- 
cated to tlie M»igistnit«!, In tuk matter or the 
PETITION OP MOHAMEI) KsHAR. CuUNUttO MAU- 

WARi V. Mohameh Eshak 

[I. D. R., 6 Calc.. 476 

See Emfbesb op India v. An and Sarup 

[I. li. R., 3 AIL. 663 

4. POWERS OF MAGISTRATES. 

13 , Magistrate of first class. — 

Sentence. — Appellate Coart. — Enhancement of pun~ 
ishn^nt . — As an Ai>{>ellutc Court, a first class Magis- 
trate has power to pass any sentence wliich a SulK^r- 
diuate Magistrate might have (sissed. Anonymoits 

C/ASB • . . . I. li. R.f I R C a c l . . 64 

14 , Magistrate of second class.— 

Criminal Procedure Code, 1882, s. 206, and erh. Ill, 
arts. II, III (7). — Power to commit for trial . — 
Case triable hg Court of Session and Magistrate 


I MAGISTRATE, JURISDICTION OP— 

continued, 

4. POWERS OP MAGISTRATES— 
Magistrate of second class— 

of the first class. — Discharge of accused. — A com- 
plaint of an offence made pnnisiiablo by section 
302 t)f the Penal Code was brought iu the Court 
of a Magistrate of the second class, wiio had been 
invested witli tbit powers described in section 206 
of the Criminal l*ro«*edure CVnle. The Magistrate 
passed an order direeting that the in((uiry should 
be held iu bis Court, and accordingly an iiiquiry 
was held under the provisions of chaj>ter XVI 11 
of the Criminal Proco<lun» Code, and the aa'used 
was diseharged. Held that powers conferred under 
section 20(> of the Criminal IVomlure Code convey 
authority to carry into effect any of the provisions 
of chapter XV III of the Cinle; that the j>r(H*edure 
to be adopt<*d under chaj)ti*r X V 1 11 is not confined to 
cases exclusively triable by a Court of Session, but is 
also ai)i)licablc to cases which, in the opinion of tlie 
Magistrate com*crm*d, ought to Ik* tried l>y such 
Court ; that the order of the Magistrate, in the jircseni 
case, direeting impiiry to he lu*ld in his CVmrt, musi 
Ik* taken to mean that, in his opinion, the easo 
referred to was one wliich ought to he trieil by a 
Court of {Stission ; and that his order discharging tho 
accused was therefore legal. Ramhundar «. Niro- 
TAM . . . . I. li. R., 6 AIL. 477 

16, Penal Code, s. 71, 

— Criminal Procedure Code, ss. ,9.9, 235. — Rioting, 
grievous hurt, and hurt. — Punishment for more 
than one of several offences. — Powers of Magistrate 
of first class conferred on Magistrate of second 
class during trial. — Power to sentence an first close 
Magistrate. — On tin* Hth Augnsi 1884, a Magistrate 
of the second class began an inr|iiiry in a caso in 
wiiicli several imthoiih were a(‘cuscd of rioting and of 
voluntarily causing grievous hurt. On the (Jth Hep- 
ic‘mlM*r, the jMiwcrs of a Miigistiah* of tin* first class 
were confcrn*d on the Magistrate by an order of Gov- 
enunent, which was commuuicat<*d to him on tho 8th 
September. On the Uth SeptemlxT, the ease for tho 
)>roKeculion ha\ing closed, the Magistratt: framed 
charg<*H ugaiust eju*h of the iM‘cuHe<l under sections 
323 and 325 of the J*enal Code, iM*conlcd the state- 
inenis of the accused and the evideiici* for the defence, 
and, on the loth Sepbmiher, convicted the accused of 
all the charges, passing U}ion each of them, in rcs])cct 
of each charge, scuttmccs wliich he couhl jiass as a 
Magistrate of the first <*hiSH, but could not have passed 
as a Magistral! of the Rec<*iid class. On apiMial, tlio 
Sessions Judge, on the ground that the prisoners had 
^committed tin* offence described in H<*ctIon 148 of the 
Penal Code, held that the Hentcnc4*H passed by the 
Magistrate were illegal, as being inconsistent with 
the jirovisioiiH of s<*ctifm 71, paragraphs 2 ami 4, and 
he accordingly reduced the iM!nt4*nces of imprisonment 
which tln! Magistrate Inwl )mss4‘d U> the maximum of 
imju-isonment which tin* Magistrate could have iii- 
fiictt'd under s<*ctiori 148. Held, by the Full Ikmch 
(Pktiieram, C. J., and Hrovhvrht, J., dissenting), 
t)»at the s<*ntciiccH )iasse<l by the Magistrate were 
legal. P r ()hD¥iKLi), Mahmood, and Duthoit, 
JJ„ that, with reference to Uic terms of section 39 of 
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4. POWERS OF MAGISTRATES— 

Magistrate of second class — continued. 
tlie CViiuinal Procuduru Code, u Magiutratc of the 
ttucoiid ('laMH wlio has begun a trial as such and con- 
tiniuMl it in the same capacity uj) to the passing 
of sentence, and who, prior to X)aHsing sentence lias 
been invested with the powers of a Magistrate of the 
iirst class, is competent to pass sentence in the case as 
a Magistrate of tlie lirst class. jPer Pktueuam, C. J., 
that a case must be taken to be tried upon tlic day 
the trial comniences; that, for all the pur^ioseB of the 
trial, the Magistrate in this case retained the status 
of a Magistrate of the second class, and that he was 
therefore not eonnietent to pass sentence as a Magis- 
trate of the tirst class. Per llKOOUUKiST, J., that 
the sentences jiassed hy the Magistrate were, as a. 
whole, illegal; that if he hiul convicted the accused 
nndcr section 14*8 of the Penal Code, his order would, 
under the circuinstanees, have been legal. Qitkkn- 

EMruBBu V. Peuhuai) . 1. li. R., 7 AIL, 414 

10 , Joint Magistrate with 

powers of Magistrate of district. — Criminal 
Procedure Code, se. lo, 23^ and 68 . — A Joint 

Magistrati! who has been vested with the full powers of 
a Miigistrati^ of a district, and to whom a case is duly 
made over by the Magistrate, is eomiadent, under sec- 
tions 1 5, 28, and 68 of the Code of Criminal Procedure 
to initiaU* iirociH’dings without any formal complaint 
against jiarties other than those mentioned in the 
original complaint. In the mattku of the petition 
OF LitcHMiruT 8iNaii . 18 W. R., Cr., 48 

17 , Subordinate Magistrate. — 

Power oft to try caae on report of potice or on com- 
ptaint. — A Subonlinate Magistrate (second class), 
who is not specially vesUul with jMiwcrs under section 
(id (a) of tlm Code of C?riuiinal Proceilure, 1861 (as 
amended by Act Vlll of 1869), has no jurisdiction to 
try a cose on the rejiort of a police otlicer, or on 
a complaint directly preferreil to him. In the 
KATTKU OF THE PETITION OF SUANKAK AbAJI 

Hobuino .... 6 Bom., Cr., 69 

18 , Magistrate of third class. — 

Power to entertain chary e in police repot t . — Cri- 
minal Procedure Code, 1872, s. 123 . — A Magistrate 
of the thirtl class can try a jK'rson accused of a cog- 
nisable offence, who has been forwarded to him by an 
officer ill charge of a }u)lice station, under section 
123 of the Code of Criiiiinal l*nK’edure. Keg. r. La la 
S uAMBHC . . . .10 Bom., 70 

10 , Deputy Magistrate.— 

in appearance of party bailed. — In conseijnenee of the 
default in apjiearance of a person bailed, the surety 
wiw coiniieUed U> jaiy the ]>eualty mentioned in the 
reeoguisaiK'e. The Deputy Magistrate applied for 
and received the permission of the District Magistrate 
to try the accused under section 174 of the Penal 
Code. Held that the Deputy Magistrate had no 
jurisdiction to try the case, it not having been refer- 
red to him “ either on eomplsdut preferred directly to 
the Magistrate or on the report of a police officer.'^ 
<4UXJU( V. Taj P MADOX Labobt 

[IB-UB., A.Cr.,1: 10 W.B.,Or.,4 
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4. POWERS OF MAGISTRATES— co»/fii«erf. 

20. Power of delegation of 

authority to receive complaints. — Criminal 
Procedure Code, 1863, ss. 23 {d) and 66 {b ). — Order of 
Local Government, Effect of. — The power of a Magis- 
trate to delegate the receiving of complaints under 
section 66 (i), Code of Criminal Procedure, is not equi- 
valent to the power of the Local Government to in- 
vest with local jurisdiction under section 23 (d), and no 
Magistrate can act under chapter XX who has not 
been legally invested with tlie local jurisdiction. Ko 
order of the Local Government under the latter sec- 
tion can legally have retrospective effect. Mac- 
donald V. Riddell . . 16 W. R., Cr., 79 

21. Power to refer case where 

no jurisdiction to try it. — Power to try case 
without complaint. — A Subordinate Magistrate has 
no power to refer a case, which he has himself no 
jurisdiction to try, to a full-iMiwcr Magistrate, and 
the latter has, therefore, under such cireiimstanecs, 
no jurisdiction to take up the case without a eom- 
])laiut being made to him. Reg. r. Hagu valad 
OwBAKi . , . .4 Bom., Cr., 34 

22. Power to refer case sent for 

investigation by Civil Court. — Power to try 
vase wtthoul complaint. — Held that tlie Magistrate 
of a dislriet, to whom a case has been sent for inves- 
tigation by a Civil Court, bus no jiower to refer it to 
a full-jMiwer Magistrate, and the latter has, therefore, 
under such circumstauees, no jurisdiction to take 
up the case, without complaint made to him. Reg. «. 
Dip C'uand Khusual . • 4 Bom., Cr., 30 

23. Magistrate trying case him- 

self after referring it. — 2Vial Without recording 
proceeding under s. 36, Criminal Procedure Code, 1863, 
— A Magistrate of ailistriet, before whom a com|ilaint 
hail been made, without eouqilying with the provisions 
of section 66, Act XXV of 1861, sent the petition to he 
disposed of hy a Deputy Magistrate; and when the 
Deputy Magistmte had proi'ceded to some extent with 
the cose, the Magistrate took it up and tried it himself. 
Held tl'.ut the. Magistrate, having once sent the ease 
to the Deputy Magistrate for trial, had no power to 
try the ease himself without foriiiully recording a 
proceeding under section 36 of Act Vlll of lb69. 
Queen v. Gibisu Cuandba Guosb 

[7 B. D. R.. 613 : 16 W. B., Cr., 40 

24. Order for dismissal of com- 

plaint. — Discharge of accused . — Code of Criminal 
Procedure, Act X of 1882, ss. 253, 253.— A Magis- 
trate is not eomjietent to pass an order of dismissal or 
discharge in cousequeiiee of the absence of* the com- 
plainant in warrant cases not coming w ithin section 
259 of the Code of Criminal Proceiiure, except in cases 
coming within the last clauses of section 253 of the 
same Code. Govinda Dabs v. Dulall Dabb 

[I, li. B., 10 Calc., 67 : 13 C. li. B., 408 

25. Removal of case firomfile of 

Deputy Magistrate . — Criminal Procedure Code 
(Act XXV of 1861), t, 66,^Aci VIU of 2869, 
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KAOISTBATB, JUBISSICTIOIT OS'— 

continued . 

4. POWERS OF MAGISTRATES-co»^tiMi«£«. 

Bemoval of case from file of Deputy Ma- 
gistrate — continued* 

#. 56. — Ditcretion of Court. — Intcrfnrence by ibe 
High Court in a case where the Magistrate hatl im- 
properly exorcised lus discretioii in removing a case 
from the file of a Deputy Magistrate, lif tbe mat- 
TBB OP THB PETITION OP JSABA KITMAB HANEBJRK 

[6 B. L. B, Ap., 46 

26. Power to refer to Subordi- 

nate Magistrate. — A full-power Magistrate has 
no authority to refer for dis^iosal to a Subordinate 
Magistrate a complaint made originally to such full- 
power Magistrate. Rbo. t>. Papidio Mttthdo 

[9 Bom., 167 

27. Beferenoe to District Ma- 

gistrate. — Power 9 of second clasi MagiHrate. — 
Committal to Court of tSessiona . — Criminal Proce- 
dure Code , 1882, a. 549.— All Assistant Magistrate 
convicted a person under sections 40(j and 417 of the 
i^eiial Code, and referred the case to the District Ma- 
gistrate for sentence undeg the provisions of section 
3 W of the Code of Criminal Procedure. The Dis- 
trict Magistrate was of opinion that the offence was 
one projierly punishable under section 420 of the 
Penal Code, and one which the Assistant Magistrate 
had no jurisdiction to deal with, and that therefore 
the reference under section 349 was ultra vires and 
illegal. On a reference to the High Court, — Meld 
that the Assistant Magistrate was not wholly with- 
out jurisdiction, as he was competent to commit the 
accused to the Court of Session, though not to hold 
a trial, and that the District Magistrate might, if he 
thought proper, commit the accused t<i the Court of 
Session. Abpul Wahab v. Cuandia 

[1. L. B., 13 Calo., 806 

28. Magistrates not Justices of 

the Peace.— AfarfraA Boat Buies.— Act IP of 
1842. — Act IX of 1846. — LiahilUg of owner unde t 
rule 7. — Burden of -proof . — Under Act IX of 

the Madras Govemiuent is authorised to make, in re- 
si»ect of ports in the presidency, such regulations for 
the management of boats and such other matters as 
are provided for by Act IV of 1842 in respect of tbe 
Madras roads, being similar in principle to the provi- 
sions of the said Act, but varying in detail as lo<;al 
circumstances may require. Act IV of 1842, section 
24, empowers a Justice of the Peace of the town of 
Madras to hear and determine all pecuniary forfeiture 
and penalties had or incurred under or against tlmt 
Act. Meld that it was competent to the Government 
of Madras to provide that cases cognisable under the 
rules passed in accordance with Act IX of 1840 
should be hoard and determined by Magistrates not 
being Justices of the Peace. Ik be Routhakokm 
[I. L. B, 9 Mad., 431 

29. Beferenoe to first class Ma - 

Criminal Procedure Code, 1882, a. 349.-^ 

A second class Magistrate having convicted a person 
of theft and sent Mm to a first clast Magistrate for 
enhanced punishment at an old offender, under section 

HI 


MAaiSTBATD, JUBISDICTIOM Oi*- 

continued, 

4. POWERS OF MAGISTRATES— eoe/ieesd, 

Beferenoe to first class Magistrate— coa- 

tinued, 

349 of the Code of Criminal Procedure, the first class 
Magistrate returned the prisoner to the second class 
Magistrate and directed that oificer to commit the 
case to the Sessicnis. On a reference by the Sessions 
Judge, the High Court, while allowing the committal 
to stand, directed that in all cases referretl under sec- 
tion 349 of the Code of Criminal Procedure, the 
Court to which the case is referred should dispose of 
the case itself and not send it hack to the Court by 
which the reference is made for coimnittul to the Ses- 
sions. Queen- Ehpbess v. Viranna 

[I. I*. B., 9 Mad., 877 

50. Return by Bubdivisional 

Magistrate of case referred to hicoL,— Criminal 
Procedure Code, a. 349 . — Order. — Committal.^ 
Under section 349 of tlm Criminal Procedure Code 
(Act X of 1882), a si^cond class Magistrate transmit- 
ted a case to a Subdivlsioiml Magistrate, being of 
opinion that a more severe punishment was deserved 
than ho (the second class Magistrate) was empowered 
to inflict. The Subdi visional Magistrate, instead of 
diilposing of the cuse himself, returned it to the 
second class Magistrate for committal, and thereupon 
the latter committed it. Meld that the action of 
the Subdlvisional Magistrate, in returning the case 
to the second class Magistrate, was illegal, as he was 
bound to pass a final judgment, sentence, or order. 
His order was, therefore, annulled, and ho was di- 
rected to dis]K>sc of the case himself. Quben-Ek- 
PBBSs V. Hatia Tbllafa . I. Jj. B., 10 Bom., 190 

51. Deputy Maglstra te In oharge 

of District Magistrate’s office. — Criminal 
Procedure Code, 1882, a. 437 . — A De|>uty Magistmto 
placed in charge of the current duties of tlm District 
Magistrate’s office is not thcrcliy vested with juris- 
diction under section 437 of tlie Code of Criminal 
Procedure. Kamanund Majitak v . Kotlash 
Mautan , . . I. L. H., 11 Calo., 286 

82. Beferenoe to Deputy Ma- 

gistrate for enquiry. — Criminal Procedure Coda, 
1861, a. 273. — Where a case was referred to a Deputy 
Magistrate for inquiry only, that iii(|iiiry cannot bo 
regarded as a trial. Where a DejNity Magistrate is 
competent to try a case, it is doubtful whether it la 
in accordance with the sjnrit of section 273 of the 
Criminal Procedure Co<le for the Magistrate to refer 
it to him for inquiry only. Qitkkn r. Hawul 8tN»H 
[1 M. W.. Bd. 1878, 806 

33, Beferenoe to Distriot Magis- 

trate by Civil Court for inquiry.— Power to 
refer it to Deputy Magistrate. — A District Magis- 
trate to whom a case in which four persons were 
sp«*cially committed by a Munsif for investigation of 
charges of forgery, perjury, Ac., has no power under 
section 273 of the Criminal Procedure C^e, 1861, to 
refer it to the Deputy Magistrate. Quben v, Ruttbb 

Ram 2 M. 21 

Queen v. Assuf An Kbik . 8 BT. W., 126 

5 z 
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continued. 

4, POWERS OP MAGISTRATES — eoHitnued. 

54 , Power to transfer ease sent 

£br Inquiry. — Reference by Civil Court. — Order 

Rrooedure Code, 1869, ee. 278 ^and 171.— Small 
Cause Court Judge sent a case for investigation to the 
head Assistant Magistrate under the provisions of 
section 171 of the Criminal Procedure Code. The 
head Assistant Magistrate transferred the case for 
investigation to the Subordinate Magistrate, who com- 
mitted the case to the Sessions. Held that the order 
of commitment was had. Section 273 of the Code of 
Criminal Procedure is inapplicable to a case referred 
to a Magisti*ato under section l7l. Anonymous 

[6 Mad., Ap., 41 

55 , I — Beferenoe by District Ma* 

glstrate to Subordinate Ma^atrate. — Crimi- 
nal Procedure Code, 1861, ch. XIX. — The Magis- 
trate of a district or division is authorised, under 
section 273 of the Criminal Procedure Code, to trans- 
fer proceedings under chapter XIX of that Code, to 
his subordinates. Qubbh v. Abdoollah 

[2 N. W., 401 

55 , Beferenoe to full-power 

Magistrate. — Subordinate Magietrate. — Criminal 
Procedure Code, 1861, ch. XVI. — Held that the 
Magistrate of a district before whom a criminal case 
is brought, either on complaint preferred directly 
to such Magistrate, or on the report of a police offi- 
cer, cannot, under section 273 of the Criminal Proce- 
dure C<Kle, refer such case to a full-power Magistrate. 
A full-iK>wer Magistrates though executively inferior 
to the MagistmU' of the district, was not a Subordinate 
Mogistmte within the meaning of chapter XVI of the 
Criminal Procedure Code, nor was he “ immediately 
subordinate” to the District Magistrate witliin the 
meaning of section 434 of the same CihIc. Rsa. v. 
Kuisuna Pababubam . . 6 Bom., Cr., 69 

57 , Power to refer oases for 

Inqidry . — Criminal Procedure Code, 1861, », 278. 
— Under section 273 of the Criminal Procedure Code, 
a full-power Magistrate majr r<*fer for inquiry to a 
Subordinate Magistrate (criminal cases, that is, primd 
facie, any criminal ease). The reference may bo for 
inqxiiry or for trial by the Subordinate Magistrate, or 
with a view to coiumitment cither to a Court of 
Session or the High Court, Anonymous 

[4 Mad., Ap., 40 

55 , , „ — Criminal Proce- 

dure Code, 1869, st. 68, 275.— Section 273 of the 
Criminal Procedure Code, 1869, applies <>Bly to 
criminal cases brought before the Magistrate or the 
ffistrict, and either on complaint preferred direct to 
such Magistmto or on the report of a police officer. 
There it no provision of the Code which authorises a 
Magistrate acting under section 68 of the Cotle to 
refer the case for enquiiy or trial to another Magis- 
trate. Section 68 merely authorises him to take 
ooguisauee of offenoos without complaint and to issue 
summons or warant. ANONniors 

[7 MacL, Ap., 2 


MAQISTBATH, JUBI8DICTION OF— 

continued. 

4. POWERS OP MAGISTRATES— coafinued. 

Power to refer oaseB for inquiry— co»«- 
nued. 


50 , Criminal Proce- 

dure Code, 1861, a. 278 . — Criminal Procedure Code, 
1869, a. 28 (g). — Power to refer caeea to other Magia- 
tratea. — Section 23 (i?) of the Code of Criminal Ihroce- 
duro, 1869, makes the Magistrate of a district com- 
petent to refer cases under section 273 of the Code to 
a Divisional Magistrate exercising full lowers. ANO- 
NYMOUS .... 7 Mad., Ap., 5 

40. Criminal Pro- 

cedure Code (Act XXV of 1861), §. 278. — Qrievoua 
hurt. — A Magistrate has no power, under section 
273 of the Code of Criminal Procedure, to refer a 
case of grievous hurt for trial to a Deputy Magis- 
trate having only the power of a Subordinate Magis- 
trate of the second class. Gabind Chanoba Dibwas 
v.Hbm: Cuanuba Rabdbb . 6 B. Li. B., Ap., 116 

41. — — ■' . M ,— jRjrference ofcaae 

€f ter initiation to Subordinate Magiatr ate.*— Criminal 
Procedure Code, 1872, aa. 44, 45, 47, 49.— in all cases 
in which a Magistrate refers a complaint already initi- 
ated to a 8ul)orditiate Magistrate for inquiry, the 
Procedure adopted for the purpose ought tt> eoilform 
either to section 41 or seotion 49 of the Criminal 
Procedure Code. Ramzan Ali v. Duufo Komizla 

[24W.B.,Cr., 58 


42. - ■■ — '■ ■ Criminal Pro- 

cedure Code, 1672, a. 45. — Pending inquiry into a 
charge of house-breaking, the second class Magis- 
trate of B. Division was tnmsferred to A. Division. 
The cose was transferred to his file by the X>tstrict 
Magistrate, In the course of iiuiuiry it upiicarcd 
to the second class Magistrate that the offence com- 
mitted was robbery, and therefore not triable by him, 

I Proceedings were liccordingly staved and the case 
j submitted W the Magistrate of the division. The 
I Magistrate of the division, considering he had no 
j jurisdiction as the offence was not committed in his 
1 division, forwardcil the case to the Magistrate of the 
! district. The Magistrate of the district ordered that 
! an inquiry should be lield, and tlmt the case should 
i be committed to the Sessions by the second class 
! Magistrate if there w'os sufficient evidence. The 
I second class Mopstrate accordingly committed the 
I case to the Sessions. Held that the order of the 
; District Magistrate was illegal. Quxbn v. Abapa 
I Vbnbanna . , .1. 14.B., 4 Mad., 827 

i 

45 , Power of District Magis- 

j trate to refer ease referred to him for trial. 
I —Meferenee to J\Ul-power Magiatraie. — Ch-iminal 
I Procedure Code, 1861, a. 276. — It is competent for 
the Magistrate of a district to refer for trial to a fuU- 
I power Magistrate a case submitted, under section 276 
< of the Ck>dc of Criminal Procedure, to such Magis- 
i trate of the district by a Subordinate Magistrate. 
‘ Hbo. r. Manola Bhulia , . 7 Bom., Cr., 69 
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HAOISTBATB. JUBISDICTION OF— 

continued, 

6. B£FER£NCfi BY* OTHER MAGISTRATES. 

44. Power in case referred for 

enhanoement of punishment.— CrtmfMi/ pro. 
cedure Code, 1872, a, 46. — Power to order committal 
for trial. — ^A MagUtrate, to whom a case is re- 
ferrod for enhancement of punishment under section 
46 of the Criminal Procedure Code, may order the 
committal of the case for trial by the .Sessions Court. 
In the liAITEB OF CHlNNlMABaiOAnU. , 

[1. X«. B., 1 Mad., 299 

45. Criminal Pro- 

ceduro Code, 187^, s. 46 . — A Magistrate to whom, a 
case is referred for enhanced puiiiuhiuent has no 
lK)wcr to send the case for intjuiry to another Mag^s* 
irate. Qusbn v. VBLAronuM 

[L li. B., 4 Mad., 233 

46. ^ Criminal Pro* 

dedure Code, 1872, a. 46. — Return of caae referred 
under a. 46. — It is not comiictent for a Magistrate, 
to whom a case has been referred under section 46 of 
the Code of Criminal Procedure, to return the case to 
the referring Magistrate, on the ground that in his 
opinion the latter has iK)wer to pass an adequate 
sentence, ’ All orders passed after a case has been ‘ so 
returned are illegal. Dula Faq(7BEu v . llnAuiuAT 
SxBCAB . • . • . 6 C. li. B., 276 

47. Criminal iVo- 

cedure Code, 1872, at. 46, 143, — Order, — Committal, 
—The Word " order ** in section 46 of the Code of 
Criminal l^ocedure, associated as it is with the words 
** judgment and sentence," means a final order, — i.e,, 
one disposing of a case so far as the MagistraU^, to 
whom a Subordinate MagistraUt submits the proceed- 
ings of the case for higher punishment, is comHirued. 
It d(x;8 not deprive that Magistrate of the exercise 
of his discretion as to its being a proper case for the 
Sessions, and of the power of committing it for trial 
given by section 143 of the Cinle of Criminal Pro- 
cedure. IMPBEATBUL 9. AbDUXLA 

[1. li. B., 4 Bom., 240 

48. — — Criminal Pro- 

cedure Code, 1872, aa. 41, 44, 46,^284. — Covenanted 
Magiatrate of the third claaaon tour in diviaion of 
a diatrict, — Subordination to Magiatrate of the 
division. — A Magistrate of a division of a district 
made over, under section 44 of Act X of 1872, a case 
of theft for trial to a Magistrate of the third class, 
who was on tour in his division, in the di8charg8*of 
his public duties. The latter, who had jurisdictiou, 
found the accused person guilty, aud considering tliat 
the accused person ought to receive more severe 
punishment tlmn he was competent to inflict, under 
the provisions of section 46 of Act X of 1872, sub- 
mitt^ his proceedings to the former, who thereupon, 
under the provisions of the same section, pissed 
sentence on the accused person. Held that third 
class Magistrate was ** subordinate" to the Magistrate 
Ivho originally made over the case to him, within the 
meaning of section 41 of Act X of 1872, aud the 
procedure of the Magistrates was therefore according 
to law. Held also tl^, assuming that he wais not so 

HI 
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continued, 

6. REFERENCE BY OTHER MAGISTRATES 

-continued. 

Power in case referred for enhanoement 
of punishment — continued. 

** Bubordiuate," the provisions of section 284 of Act X 
of 1872 would not have been applicable, as those pro- 
visions do not refer to the illegality of a sentence, or 
to the case of a Magistrate transferring a case who 
lias no })ower of transfer, but to the invalidity of a 
conviction for want of jurisdiction. Kmfrbbb v, 
IxAiiLU . . .X. Xi. B*., 4 A.11., 366 

49, Power to annul oonviotion 

in offenoe not triable by Subordinate Mggia« 
trate. — Criminal Procedure Code, 1872^ a, 284 . — 
Where, on appeal from a conviction, bv a Hubor- 
tliiiatc Magistrate, of au oftonce triable by him, the 
Magistrate of the district is of opiiton that the evi- 
dence in the case establishes a graver offence against 
the accused not triable by the 8ul>ordinate Magis- 
ti*ate, — Held that the Magistrate of the district has 
no ])ower to annul the conviction and sentence under 
section 284 of the Code of Criininal l*roeedure, but 
should report the mattef for the orders of the lligh 
Court. llBd. 9. Tukauam Raquo . 12 Bom., 2M 

50, ■* . Beferenoe to Magistrate 

with power to hear appeals. — Criminal Pro- 
cedure Code, 1861, a. 276,-r^Jieferenca (f caaea bg Sub- 
ordinata Magiatralea.-^lleld that a full-jioWur Ma- 
gistrate, though empowered to hear appeals, is nut 
thereby placed in the i>osition of the Magistrate of the 
district, and tliut, therefore. Subordinate Magistrates 
should nOt refer cases, under section 276 of 'tlie Code 
of Criminal Procedure, to such -Magistrate, but to 
the Magistrate of the district, to whom alone they 
are subordinate. Rso. v. Buaov bin tSHABAai 

[5 Bom., €^**8 47 

51 , Beferenoe to Magistrate 

under s. 277, Criminal Procedure Code^ 
1861. -•Power to eend to Seaaiona for higher eentenoe, 

I — Where a case is referred to a Magistrate under 
section 277 of the Code of Criminal Procedure, the 
Magistrate alone has jurisdictiou, and cannot com- 
mit to the Sessions, on the ground that ho consideri 
the sentence which he is empowered to inflict is in- 
sufficient. In bb Buickabsb Mulliok 

[10 W. B., Or., 60 

52, Subordiuatu 

Magiatrate.— Held that a bubordiuate Magistrate 
acted correctly, under section 277 of the Code ot 
jCriminal Procedure, 1861, in referring a case, not to 
the Magistrate of the district, but U) the Assistant 
Magistrate in charge of the subdivision to which he 
was attached. iN the matteb of Niobbb Telhi- 
nsb . . . • • IXW. B,,Or,,7 

53 , — — ' laaue tf ofrsa* 

/ars.— Circulars issued by a District Magistrate for- 
bidding all thi^ Subordinate Magistrates from taking 
up cases, if thev thought they should have to act 
under the provisions of section 277 of the Criminal 

I ProG^ure Code, 1861, were, on reference by a Set- 

5 z2 
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continued, 

6. EEB'BRENCE BY OTHER MAGISTRATES 
— continued, 

Beferenoe to Magistrate under a. 277, 
Criminal Procedure Code, 1861 — conti- 
nued, 

■ions Judge, annulled as beyond tbo competence of the 
District Magistrate, and based on a misunderstand* 
ing of section 277. Kbo. t;. Guka bin Rsonak 

[8 Bom., Cr., 29 

54. ■ — Power to diipose 

of Gate. — On reference by a District Magistrate, a 
sentence passed by a fulbpower Magisti'ate, in a case 
■ubmitted to him by a second class Subordinate 
Magistrate, undei section 277 of the Criminal Pro- 
cedure Code, 1861, annulled, as the Magistrate of the 
district alone had power to dispose of cases under 
that section. Rsa. «. Kubbbio Ratno 

[4 Bom., Or., 8 

Anonthottb .5 Mad., Ap., 48 

6. COMMITMENT TO SESSIONS COURT. 

55 . Obligation to commit.— Per- 

Jurif committed in proceeding under e. 318, Criminal 
Procedure Code, 1861, — A Magistrate has no juris- 
diction to try, but must commit to the Hessious, a 
case of perjury committed before him in the course 
of a proceeding taken under section 318 of the Code 
of Criminal l^ccduro. Qubbn v. Bttloram 

[7 W. B., Cr., 104 

55 . ■ — Power to commit. — Criminal 

Procedure Code, 1861, e. 171, — False evidence . — 
Preliminary inquiry. — A Munsif sent a witness be- 
fore a Magistrate, in order that the latter might hold 
a preliminary investigation on a charge of giving 
false evidence, under section 193 of the Penal Code. 
The Magistrate, without completing the investigation, 
sent the case Wk to the Munsif, who finally com- 
mitted the prisoner. Held that, while the Munsif 
could have committed the prisoner himself under 
section 173 of the Criminal Procedure Code, without 
sending him before the Magistrate to conduct the 
preliminary investigation on a charge of giving false 
evidence, the Magistrate bad acted irregularly in not 
himself completing the inquiry. Case remanded to 
the Magistrate accordingly. Qubbn v. Jan Maho- 
XBB . 8 B. Xi. B., A. Cr., 47 : 12 W. B., Cr., 41 

57 . Caee sent by Civil 

Court for investigation under e. 171, Criminal Pro- 
cedure Code, 1861,— When a Civil or Criminal Court 
sends a case for investigation to a Magistrate under 
section 171 of the Code of Criminal Procedure, the 
Ma^strate to whom the case is sent must himself 
hoM the investigation. Akontmoub 

[6Mad.,Ap^2 

55. I. Commitment by 

Bnhof^inate Magistrate in ecus not exclusively triable 
Is iSsstfioas Court, — A commitment by a Subordinate 
Magistrate to tbe Sessions Court with respect to 
offences not eidusively triable by the Sessions Court 
is good. Akontmoub . 6 Mad., Ap^ 17 


MAOI8TBATH JUBISDIOTIOM OF— 

continued. 

6. COMMITMENT TO SESSIONS COURT 

-—continued, 

59 . ^ Power to direct committal. 

— Sessions Judge, Power of, — A Magistrate of the 
district has no power to direct a Subordinate Ma- 
gistrate to commit for trial in the Sessions Court 
accused persons who have been discharged by the 
Subordinate Magistrate, and such committal when 
made by the SuWdiuate Magistrate is illegal. The 
Sessions Court is the only authority empowered by 
law to direct a committal. Anonymous 

[4 Mad., Ap., 81 

60. Commitment by 

Seseione Judge to Magiatrate. — Trial by Joint 
Magistrate, — Where a Magistrate of a district who 
had discharged a prisoner was subsequently directed 
by the Sessions Judge to commit him for trial, and 
the commitment was eventually made by the Joint 
Magistrate, — Held that such commitment was not 
illegal. Although ordinarily the order of the Ses- 
sions Judge would be directed to the Magistrate who 
had dischargeil the accused person, yet there is no- 
thing in the C'riminal Procedure Code to prevent such 
Sessions Judge from directing a committal by any 
Magistrate who is authorised to make commitments. 
Queen v. Lbehraj . . . 2 N. W., 182 

[8. C. Agra, F. B., Bd. 1874, 206 

81, - — Reference to Ses- 

sions Court. — Criminal Procedure Code, 1861, 1869, 
e. 436. — Where a Magistrate of the district thinks 
that in any case tried by a Magistrate subordinate to 
him a failure of justice has occurred, in consequence 
of the latter not committing the accused for trial at 
the Court of Session, he should refer the case, with 
an expression of his opinion, to the Sessions Court, 
which has power, under section 435 of the Code of 
Criminal Procedure, to direct a commitment to the 
Sessions Court for trial. Section 435 having been 
altered by Act Y III of 1869, it is no longer necessaiy 
to refer such cases to the High Court, as required by 
the Court's ruling in Heg, v. Chanveraya bin Chan- 
baeaya, 5 Bom., Cr,, 65. Rbg. v. Kala bin Habi 
Gama 7 Bom., Cr., 72 

62. —— — '■ Criminal Proce- 

dure Code (Act VIII of 1869), e. 435.— Case dis- 
missed without sufficient inquiry, — Semble, — When 
a charge is dismissed by a Subordinate Magistrate 
without inquiry, a Magistrate has no power, under 
se<;tion 435 of Act Ylll of 1869, to order a trial be- 
fore another Magistrate, but can only order a com- 
mitment to the Court of Session. Qubbn v. Hi&a- 
LAL SlNQ 

[6 B. Ik Ap, 48 : 14 W. iCOr, 8 

68. - Powtr to $et atUlo 

finding where the Magistrate <u*ted without Jurisdic- 
tion,— Criminal Procure Code,1869,e.435. — Where 
a Subordinate Magistrate of the first class acting with- 
out jurisdiction hdd a trial and %cquitted t^ accused 
person under section 255 of the Code of Criminal 
Procedure, — Meld that the High Court alone could 
set aside the finding under section 404, and that the 
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kagistratb. jurisdiction of-~ 

eoniinued. 

6. COMMITMENT TO SESSIONS COURT 

— continued. 

Power to direct oommittal — continued. 

Magistrate of the district had no power to do so 
under section 435 of the Code as amended by Act 
VIII of 1869. Anonymous . 4 Mad., Ap., 01 

04. Magistrate and 

Joint Magistrate^ Power of, — Preliminary inquiry, 
— Legally, and for the purposes of a commitment, a 
Magistrate and Joint Magistrate have equal powers, 
and the Joint Magistrate is not bound to act U|K)ii the 
instructions of the Magistrate in a judicial proceed- 
ing, such as the commencement of a preliminary in- 
quiry. Queen v, Tilkoo Ooala 

[8 W. B., Cr., 01 

66. ' ' - ..I —— Power to direct 

re-trial . — Criminal Procedure (We, 1861 ^ s. 435 . — 
Where a Subordinate Magistrate discharges a person 
accused of an offence not being an offence apccitied in 
the seventh column of the schedtilo to the Criminal 
Procedure Code as triable by the Court of Session only 
or by the Court of Session or Magistrate of the dis- 
trict, the District Magistrate has no power to direct 
a re- trial under the provisions of section 435 of the 
Code of Criminal Procedure. Ueo. v. Subhana bin 
Ganu 9 Bom., 169 

06. - - ' ■» . . -I .. ■I.... Courts of head 

Assistant Magistrate and Ueputy Magistrate . — 
Trial of Munsif for extortion. — Mad. Reg. VI of 
1816 1 s. 8. — The Courts of the head Assistant Ma- 
gistrate and of the Deputy Magistrate have jurisdic- 
tion to try a District Munsif on charges of extortion 
in the course of the exercise of his judicial functions. 
The Sessions J udge is a proper person to sanction the 
prosecution. By Innes, J, — The rule (laid down in 
section 8, Regulation VI of 1816) requiring the com- 
mittal of such cases to the Court of Session has liecn 
impliedly, though not expressly, repealed. In the 
I f ATTEil OF TUB FBTITION OF NaBAYANASAMI AyTAB 

[7 Mad., 182 

07. Duty of Magistrate to com- 

mit. — Magistrate making inquiry in Bessions i'ase, 
— Discharge of accused . — Criminal Procedure Code, 
1872, s. 195. — A Magistrate inquiring into a cose ex- 
clusively triable by the Court of Session is not bound 
to commit the accused }>ersoii for trial, where the 
evidence for the prosecution, if believed, would end 
in a conviction; but is competent, if he discredits 
such evidence, to discharge the accused. Lachkan 
V. JuALA .... I. li. B., 5 AIL, 161 

08. Inquiry into case 

triable by Court of Session. — Iffld, where a Ma- 
gistrate had tried a case exclusively triable by a 
Court of Session, and the conviction of the accused 
person and the sentence passetl upon him at such 
trial were for that reason annulled by the Court of 
Session, but the proceedings lield at such trial were 
not annulled, that such Magistrate might commit the 
accused person to the Court of Session on the evi- 
dence given before him at such trial Expbxes v. 
Ilahi fiAKBSH . • I. !«. B., 2 AIL, 910 
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continued, 

7. WITHDRAWAL OP CASES. 

09 . Withdrawal of case for 

triaL — Criminal Procedure Code, 1872, as. 46, 47^ 
328, 329. — The provisions of Act X of 1872, section 
328, onlv apply when a Magistrate, after hearing 
part of the evidence in a case, ceases to exercise juris- 
diction, and is succeeded by another, who has, and 
exercises, jurisdiction in such case. So section 829 
only applies to ** inquiries ** under Chapter XV, and 
only when the Magistrate is ** unable ** to complete 
the inquiry hiniBelf. But when a case under trial ia 
remov^ under section 47, the whole proceeding! 
must commence de novo in the manner provided tor 
in section 45. Queen v. Khan Mahombu 

[24 W. R., Or., 68 

70. Power to withdraw case. 

— Criminal Procedure Code, 1872, s. 47. — Magis- 
trates of districts should exorcise the powers con- 
ferred on them by secitiou 47 of Act X of 1872 only 
when it is absolutely ne<*,essary for the interests of 
justice that they should do so ; and when one of tho 
parties to a case applies to have it withdrawn from 
tho Magistrate inquiring into or trying it and re- 
ferred to another Magistrate, tho Magistrate of tho 
district should give the other party notice of such 
application, and an opportunitv of showing cause 
why such application should not be granhnl. Where 
tho accused in a criminal case applied to the Magis- 
trate of tho district, after tho evidence of the com- 
plainant and his witnesses had boon taken, to with- 
draw such ease from tho Subordinate Magistrate 
trying it and to try it himself, such npplic4ition not 
containing any suificient reason justifying the grant- 
ing of the same, and the Magistrate of the district, 
w’ithout giving the complainant notice of such appli- 
cation or opportunity of showing cause against it, 
and without stating any reason, withdrew such case 
from the Subortlinatc Magistrate trying it and refer- 
red it to another fur trial, the High Court set aside 
the order of the District Magistrate and of the 
Magistrate to whom sm'h case was referred for trial, 
anil directed the Magistrate from whom it had been 
withdrawn to proceed with it. In the mattbb OW 
THE PETITION OF UMBAO SINGH V. FaYIB ( 'UANO 

[I. li. R., 8 All., 749 

7 L Criminal Pro6e» 

dure Code, 1872, ss. 47, 491.— Act XI of 1874, s. 6, 
— The provisions of section 47 »»f the Code of Crimi- 
nal Procedure, Act X of 1872, as atnerided by section 
6 of Act XI of 1874, are w ide enough to empower a 
District Magistrate to withdraw a case falling under 
section 491 of the same Cod**. In the XATTEB OW 
THE FETITION OF DiNENDBO NaTH SuANIAL 

[I. D. R., 8 Calo., 861 

8. RE TRIAL OF CASES. 

72 . Fresh trial after discharge 

— Criminal Procedure Code, 1861, ss. 68 and 226.— 
Discharge of accused. — Institution of^resh proceed^ 
ings. — Where an accused person is discharged by a 
Deputy Magistrate under section 226 of the Code of 
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8. RE-TRIAL OF CASKS - 

Fresh trial after discharge— con/iiitt0c{. 
Criminal Procedure, after a preliminary inquiry, the 
Magistrate of the. district may proceed against him 
afresh under section 68 of the Criminal Procedure 
Code. In thb mattbb or thb petition op Ram- 
^AI Majuhdab . . 6 B. li. R., Ap,, 67 

[14 W. B., Or., 65 

78, ' Ofdera under a. 

586, Criminal Procedure Code, 1872, — Hearing hy 
Hxairiet Magiatrate after prior diamiaaal, — When a 
duly empowered Magistrate has decided a matter 
under section 686, Code of Criminal Procedure, by 
dismissing the application after hearing the evidence 
offered, the District Magistrate is not competent to 
entertain the complaint de novo. In tiih matter op 
Jamoti V, Gadalo Kamab . 1 C, Ij. B,, 89 

9. REVIEW OF ORDERS. 

74. Committing order, Power 

to oanoeL — Where a Deputy; Magistrate has once 
made an order transferring a" case for trial to the 
Magistrate, ho has no power to cancel the order and 
roplaiHj the cose on his own flic. Queen v. Cn under 
SbekubUoy . . 12 W. B., Cr., 18 

75 . Power to vary sentenoe.— 

A Magistrate has not authority to vary any sentence 
ho may have once passed on a prisoner and which has 
been finally recorded . Rro. v. Took i a . 1 Bom., 3 

76. '■ Power to revive order 

which hfl» been quashed.— On the 7th of June 
1881, the Assistant Commissioner of Hylakandi, in 
Sylhet, passed an order under section 618 of the Cri- 
minal I^roceduro Code, 1872, that the manager of a 
certain tea garden should di8c<)ntinuo holding a market 
on Thursdays until further notice. On the 25th of 
August 1881, the Assistant Commissioner reviewed 
this order, and having come to the conclusion that he 
bad no power to issue a permanent injunction, struck 
the case off the die, at the same time referring the 
matter to the Deputy Commissioner. The latter de- 
clined to interfere, informing the Assistant Commis- 
sioner that ho saw no illegality in his order. There- 
upon the Assistant Commissioner passed an onlcr 
declaring that his order of the 7th of Juno 1881 re- 
mained in full force. On a roferenco to the High 
Court, made by tho Officiating Sessions Judge of 
Sylhet, under section 297 of the Code of Criminal 
iS^cedure, — Held that the Magistrate having, on tho 
25th of August 1881, sot aside his order of the 7th 
of Juno 1881, and struck the case off tho die, he hail 
no power to revive it without a fresh proceeding. 
Bbadlsy s. Jameson . I. li. B., 8 Calc., 580 

[11 O. B., 414 

10. SPECIAL ACra 

77. Act XIX of 18S8. •. IS 

(Coasting VeaBela, Bombay).— Only a full- 
power Magistrate had jurisdiction to convict of an 
offeiice under section 13 of Act XIX of 1838, Rbo. 
E, Kasamji .... 5Bom.,Cr.,6 


magistbat:^ jubibdiction of^ 

continued, 

10. SPECIAL ACTS— con fewtted. 

78. Atst XXVI of 1860 (Towns 

Improvement, 'BoTCLbAy),’^TnJliciion of penalty 
for breach of rule under, — Held that a Subordinate 
Magistrate has no jurisdiction to impose a penalty 
for breach of a rule made by the Town Commission- 
ers under Act XXVI of 1860, section 7, clause 6. 
Rbq. V, Malhabji bin Nauloji 

[3 Bom., Cr., 86 

79. .■■■— .. — I Municipal Com* 

miaaionera. Committee of, appointed under, — The 
managing committee of Municipal Commissioners 
appointed under Act XXVI of 1850 have no power to 
try and convict persons for alleged breaches of rules 

• made in pursuance of tliat Act. The power to inflict 
fines for such offences is, by section 10, vested in 
tho Magistrate. Rsa. v, Mayji^ Datal. Reo. v. 
Kalibab Ebyal • • . 5 ^m., Cr., 10 

80. Criminal Proce* 

1 dure Code, VTII of 1869, — Schedule, — Breach of 
I Municipal rules under Act XXVI of 1850 . — By 

virtue of the last part of the schedule heatled “ offences 
1 against other laws ’* added to the Code of Criminal 
' Procedure by Act VIII of 1869, a Subordinate Ma- 
gistrate, second class, can take cognisance of tho 
offence of a brcnch of the municipal rules promul- 
gated under Act XXVI of 1850. Reo. t\ Duarmaya 
TALAD Sanoapa ... 8 Bom., Cr., 12 

81. — Municipal Com* 

mieaionera. Power of, to assume judicial powers . — 
Power to try offenders under rules made by Municipal 
Commiaaionera . — Municipal Commissioners appointed 
under Act XXVI of 1860 liavo not, by that Act, con- 
ferred upon them, nor are they entitled to assume, 
judicial powers with referentre to breaches of niles or 
bye-laws made by them under that Act; and such 
rules are ultra vires in giving them such powers. 
Beg, V, Kalidaa Keval, 5 Bom,, Cr., 10, approved and 
followed. The authority to try offenders against such 
rules or bye-laws is vested in the Magistrates of the 
country, and Subordinate as well as otlior Magistrates 
have jurisdiction to try such offenders. Beg, v. 
Dharmaya valad Sangapa, 8 Bom., Cr„ 12, approved, 
Rsa. A. Ybnsu Bapujx . • 8 Bom., Cr., 89 

82. Act XXXV of 1860 (Bom- 

bay Ferries), ss. 9 Ac 16.— A conviction by a 
full-power Magistrate under section 9 of the Bombay 
Ferries Act annulled for want of jurisdiction, as the 
Magistrate of the zillah alone was empowered by sec- 
tion 16 summarily to hear and determine all offences 
agiunst the Act. Ubo. v, Pbabhakab N. Soocan 

[8 Bom., Cr., 11 

83. Act XXn of 1865 (Ports 

axxd Port Dues), ss. 46 62. — Magistrate , — 
The wonl Magistrate ” in section 62 of Act XXII 
of 1855 includes a Subor^nate Magistrate ; such Ma- 
gistrate has, therefore, power to try the master of a 
vessel for an offence committed against section 46 of 
that Act. Rbo. v, Tunoa Tuka , 6 Bexm., Cr., 14 
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10. SPECIAL ACTS— 

94. Act I of 1868 (CompulBOiy 

Iiabour, Madras), ss. 1 & Q.^^AcU and omis- 
The only acta or omissions over which a Ma- 
gistrate has jurisdiction under Act I of 1858 are 
those specified in the 1st section. Cases under section 
G of the Act are not cognisable by a Magistrate. Ako- 
VTicouB 4 Mad., Ap., 21 

05 ^ Beng. Act III of 1868 (Trans- 

port of Native Tjabourers). — Penal Code, ee, 65 
and 67, — Held that a Subordinate Magistrate of 
the first class has power to deal with the case of an 
offence provided for by a special law (in this case 
Bengal Act 111 of 1863) when the punishmpt 
awanhiblc is six months* fine, and fine only, section 
C7, and not section 66, of; the Penal Code being ap- 
plicable to such a cose. Qubbn «. Cuundke Pno- 
SAUD SiiroH . • .10 W. R., Cr., 80 

30 , Bom. Act IX of 1M8 (Cotton 

Frauds), S. 9. — Conviction under section 9 of Bom- 
bay Act IX of 1803, and sentences of one month*B 
rigorous imprisonment, as well as an order for confis- 
cation of cotton, sot aside for want of evidence to 
show that the Deputy Magistrate who tried the case 
had jurisdiction in the matter over the person con- 
victed, and for want of evidence of fraud. IlBa. v, 
JiTAN Usman. . . . 8 Bom., Cr., 12 

87. Bom. Act VIII of 1866 (Poi- 

BOnoUS Drugs), b. 11. — Convictions under section 
11 of Bombay Act VIII of 1866 (Poisonous Drugs 
Act) can only bo obtained outsiue the town and 
island of Bombay before Magistrates of the first class. 
EMrBBss V, Imambu . I. D. R., 4 Bom., 167 

38 , Bom. Act V of 1878 (Laud 

Revenue). — Magistrate of first class and second 
cUiss. — Rules made under s, 214, Bom, Aot V of 1879, 
{Bom. Land Revenue Act), — Bom, Act X of 1866, s. 
l,cl. 7. — Removal of earth from Government land , — 
The offence committed in contravention of rule 3, 
clause 1, item (d) of the rules framed under section 
214 of the Land Revenue Code (Bombay Act V of j 
1879) is exclusively triable by a Magistrate of the first 
class. Accordingly, a conviction and sentence by a 
Magistrate of the second class wore set aside by the 
High Court. Qubbn-Emfbbsb v. SinvABAM 

[L L. R., 8 Bom., 691 

89. Bom. Reg. XXI of 1827.— 

Offence against opium laws. — Power of fine. — The 
District Magistrate (whose Court is the proper tribu- 
nal for the trial of an offence relating to the smug- 
gling of opium) has, under section 21 of the Code 
of Criminal Procedure, power to inflict any fine pro- 
vided by Regulation XXI of 1827 for such offence, 
even though the fine may exceed B 1,000. Rbg. v, 
Nabayan Ganoabam . .9 Bom., 848 

90. . ■ — — Illegal posses^ 

sion of opium. — The offence of possessing above a 
quarter of a Surat ser of opium not shown to have 
been legally obtained is exclusively cognisable by the 
District Magistrate. Reg, v. Narayan JSaiha (Cri* 
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10 . SPECUL ACTS— eoBrtmiBd. 

Bom. Beg. XXI of \Ql2fI •continued, 

minal Reference No. 209 of 1869), overruled. Bbg-. 
V, UiBA JivA • . , .7 Bozu., Or., 69 

91. B. 1,‘^OffenoB against 

opium laws. — The offence of unlawfully being in pos- 
session of smuggled opium is an offonco exclusively 
cognisable by a Magistrate of a district or of a division 
of a district, as representing the Zillah Magistrate 
referred to in Regulation XXI of 1827, section 7. 
No other Magistrate or Court has now jurisdiction to 
hold a preliminary inquiry into, or to try a person 
accused of, such an offence. Reg. v. Jlira Jiva, 7 
Bom., Cr.f 59, approved ; and the Court's reply, No. 
1231 of l^h August 1867, to the Khandosh Sessions 
Jiulge's reference No. 702 of 1867, dissenttHl from. 
Rsa. V. Lakhu talad Sakku . 8 Bom., Or., 118 

But see Rbg. v, Sadu Dadabhai . 9 Bom., 168 

92. B.10. — Breach of rules 

for sale of opium, — A conviction and sentence by a 
full- power Magistrate for breach f»f the riihis for tho 
retail sale of opium under Regulation XXI of 1827 
(Bombay), section 10 , annulled for want of jurisdic- 
tion, as tlio Zillah Magistrate alone was empowered to 
enforce the penalty. Rbo. v, Sadu \khKi^ Pavadi 

[8 Bom., Or., 89 

Reg. v, Gania bin Bapu . 8 Bom., Or., 60 

08 , __ Cattle TreBpaBB Act, III of 
1867, B. 18. — Act XVII of 1862. — The repealing 
section of Act XVll of 1862 did not affect tho 
powers of a Subordinate Magistrate under section 
13 of Act III of 1857. Rbg. v, Kassamia 

[1 Bom., 100 

84. Act XVII of 

1662. — The latter portion of section 18 of Act III 
of 1857 having been repealed by Act XVlI of 1862, 
— Held that the offonces created by that section 
might be dealt with hy tlie ordinary criminal tribunals, 
subject to the provisions of tho Codt: of Criminal 
Procedure. Rbg. v. Mathub Pubbuotam 

[4 Bom., Cr., 18 

96. " ■ A Magistrate can- 

not, under section 13, Act 111 of 1867, punisli, except 
for an act of forcible opposition to the seizure of 
cattle damage feasant. Hills e. Sbkbhubbb Roy 

[7 W. R., 165 

96. s. 18. — Criminal Pro- 

cedure Code, 1861, s, 21. — By virtue of section 21 of 
the Criminal Procedure Code, a Subordinate Magis- 
' tratc of the first class had jurisdiction to try • an 
j offence under section 18 of Act 111 of 1857 ((^tUo 
j Trespass Act), there being no provision in that Act 
I as to the authorities by which offences committed 
i under it wore to be tried. Rbg. v. Ganga box 
‘ Mhabu 6 Bom., Cr., 18 

I 07 . ChowkldarB.— Afaifi^snaaos 

I of chowkidar on chakeran land , — A Magistrate can 
I maintain a chowkidar in the possession of hia 
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Chowkldam— continued, 
chakcran land (t.#., land set apart for his sahsistence 
by his zi'inindar). Any such order of the Magistrate 
is appealable to tho Su jicrintcndent of Police. Qubbk 
V, Zbmii)dab of CoLOONa . 1 W. B,, Gr., 12 

90 . niegal confinement.— 

Moijistrate, Power of. — The offence of illegal con- 
flneinent for more than ten days is triable only by the 
Court of Si^Bsion or by the Magistrate of the district, 
but not by a Deputy Magistrate. Quebn v, Kohcx 
Manjbb . . • . 7W. B^Or.,18 

99. Mad. Aot 111 of 1665 

(offences against special and local laws).— 
Offences under Aot X2 II of 1869 . — Madras Act III 
or 1805 authorises every Magistrate to take cognis* 
unce of offences against Act XI 11 of 1859. Anomy- 
MoiTB 4 Mad., Ap., 64 

100. ■'■■■ - Criminal Pro- 

<redure Code, 18G9. — Schedule.- Madras Act III of 
tS^5 . — The jurisdiction conferred on Magistrati‘8 in 
the Madras Presidency by Miulras Act III of 1805 
is not oustiul by the schedule to tho Cotlo of Criminal 
Procedure as amended by Act Vlll of 1809. Anony- 
ifouB 7 Mad., Ap., 6 

101. Native Deputy 

Magistrate. — Madras Police Act {Act XXI P of 
1869), s. 60 — By Madras Act III of 1865 a Native 
Dejmty Magistrat** has ]KJwcr to try jK)licc officers 
above the rank of a private charged with offences 
under the Madras General Police Act (XXIV of 1859), 
notwithstanding the proviso in section 60 of the 
«tti*r enactment. Abokymous 

[4 Mad., Ai>., 54 

102. — ■ - Repeal of Aot 

XVI qf 1874. — Repeal, Rffeet o/.~The repeal of 
Madras Act III of 1866 by Act XVI of 1874 lias not 
deprived Magistrates in the Madras Presidency of 
jurisdiction over offences created by special and local 
laws thereby given to them. Rrg. u. Kattdakoba 

[I. Is, B., 1 Mad., 223 

108. — Criminal Pro. 

eedure Code, 1872, s. 8. — Act XVI of 1874. — Special 
and local 2a«0jr.— Madras Act 111 of 18C5 declared 
every Magistrate in the Madras Presidency authorised 
to take cognisance of every offence committed a^nst 
any special or local law then in force in the saidIVesi- 
denoy, notwithstanding any provision to the contrary 
in any Act or Regulation then existing, and also of 
any offence against any special or local law which 
might thereafter be paued, unless such law should 
mf^a the offences to which it might refer punishable 
W some other authorities therein specially mentioned, 
•nie effect of this Act was to remove the restrictions 
Imposud by special or local law's theretofore passed, 
and to enable Magistrates within the limits of their { 
ordinary powers to deal with offences punishable 
under any such special or local law, uotwithstanding 
the specif or local law iudicated a particular tribunid 
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10. SPECIAL ACTS— continued. 

Mad. Aot III of 1865 (offenoes against 
special and local laws) — continued. 
as alone competent to try such offences, and to confer 
upon them jurisdiction also in the case of any special 
or local laws that might be passed after the enact- 
mentof Act 111 of 1866, unless jurisdiction was in 
any such later law specially conferred upon some 
other authority. Section 8 of the subsequent enact- 
ment, Act X of 1772 (the Criminal Proe^nre Code), 
limited the jurisdiction of Subordinate Magistrates 
over offences punishable under special and local laws, a 
third class Magistrate’s jurisdiction being restricted 
to tbe trial of offences punishable under such laws 
.with less than one year’s imprisonment, while a 
second class Magistrate’s jurisdiction was similarly 
restricted to the trial of offences punishable with less 
than three years’ imprisonment. Act XVI of 1874, 
while repealing Act III of 1865, left unaffected the 
jurisdiction of the SnlH)rdinato Magistrate under that 
I Act so far as it still remained in existence as limited 
by the provisions of seetion 8 of Act X of 1872 
(Criminal Procedure Code). Empbess v. Achi 
I [L li. 2 Mad.. 161 

I 104. Mad. Beg. XI of 1816, s. 

10. — Village Magistrate. — Fine for abusive lan- 
guage. — A Village Magistrate has no jurisdiction to 
iin))(>se a fine upon a person who uses abusive language 
to the Village Magistrate in the course of a trial under 
section 10, Regulation XI of 181C. Attonymous 

[5 Mad., Ap., 32 

106. Mad. Beg. IV of 182L— 

Village Magistrate. — Sheep-ttealing . — ilfad. Reg. 
XI of 1816. — Sheep-stealing, when the value of the 
sheep is less than a ra^iee, is cognisable by a Village 
Magistrato under Regulation IV of 1821 as a petty 
theft : but a sentence of fine by a Village Magistrate 
in such cases is illegal. Qobbn v. Bota Linoa 

[1. li. R., 5 Mad., 268 

106. Merchant 8 eamen ’8 Aot 

(I of 1859), B. 83, — European British subject. — 
Criminal Procedure Code, 1872, s. 72. — A Magis- 
trate is not empow'ered to try a European British 
subject under clause 5, section 83 of Act I of 1859 
(The Merchant Shipping Act). See section 72 of tbe 
Crimiual Procedure Code, 1872. Anonymous 

[4 Mad., Ap., 28 

Anonymous , . .7 Mad., Ap., 32 

107. Penal Code, a. 174.— Ojfsiics 

in contempt of Court. — A Magistrate can take cog- 
nisance of an offence under section 174, Penal /]!ode, 
committed against his own Court. Qubbn v. Gugun 
Missbb , . 8 W. B., Cr., 61 

108. a. SlB.Subord%* 

nate Magistrate. — Illegal gratification.— A Sub- 
ordinate Magistrate of the second class is not compe- 

! tent to initiate a charge, under section 218 of the 
Penal Code, of accepting an illegal gratification to 
screen an offender. Ombit Ram v. Nomao Ram 

[6 W. B., Cr., 90 
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Penal Code — continued, 

109. 8. 302. — Uohhery. 

— Depntjf MagUiratey Power of. — A charge of 
robbery, under section 392 of the Penal Code, is, 
under Act VllI of 18G6, triable only by the Court of 
Session, or by the Magistrate of the district, but 
not by a Deputy Magistrate. MAunrn GnosB e. 
Bulltb Metea . . . 7 W. R., Cr., 11 

110. 8. 468.— 

MagietraUy Power of — A Deputy Magistrate has no 
jurisdiction in the case of an offence coming under 
section 458 of the Penal Code. Qubkn «. Suadbt 

[1 W. R., Or., 84 

111. 88. 380, 468, 460 

•^Lurking houee-treepans hg night with aggravat- 
ing circumstancet. — A Deputy Magistrate has no 
power to convict of theft (section 3^, Penal Code), 
where the offence charged is lurking house-trespass 
by night with aggravating circumstances (sections 458 
and 459, Penal Code), but must commit on the latter 
charge. Peru AN Tblbb v. Bhuttoo Do mb 

[9 W. R., Cr., 6 

112. 8. 471.— jPor/ 7 ed do- 

cument. — Power to commit for forgerg produced 
before the Collector. — Where a forged document is 
put in evidence before the Collector, the power of 
conimitnicnt rests with the revenue authorities, and 
does not under any circumstances extend to the 
Magistrate. Gotbbnmbnt «. Hungbssub Hbin 

[1 Ind. Jut., O. S., U 

113. 8. 609. — Making 

indecent geetures to annog. — Offences coming undt'r 
section 609 of the Penal Code are triable by the 
Magistrate of the district only. Kclkbb v. Jhoo- 

Noo • .7 Mf. R., Cr., 62 

114 . Police Act V of 1861. — 

Criminal Procedure Code, 1861, e. 133.— Offence 
under local Act.— A Magistrate is competent, under 
section 133 of the Code of Crimitial Procedure, to 
direct an inquiry to be made by a police officer into 
an offence punishable under a local Act, such as the 
Police Act. Qcjbbn o. Pbankisto Pal 

[14 W. R., Cr., 41 

116. — 8. 29. — Deputg Ma- 

gistrate.— Power of fine.— A Deputy Magistrate 
exercising the full powers of a Magistrate has juris- 
diction, under section 29, Act V of 1861, to fine 
police officers for violation of duty. Anonymous 

[4 W. R., Cr., 2 

110. , - — Magistrate. — 

Sessions Judge. — A Magistrate only, and not a Ses- 
sions Judge, has power to try cases under section 
29. Act V of 1861. INDBOBEB Thaba V. Qusity. 

[1 W. R., Cr.. 5 

117 . Po8t Office Act, XIV of 

1866, 8. 47 . — Subordinate Magistrate. — A Subor- 
dinate Magistrate has juristlictioii to try a priso/ier for 
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Po8t Office Act, XIV of 1866, 8. 47 — eon- 

tinued. 

an offence under section 47 of the Indian Post Office 
Act (Act XIV of 1866). Rbo. v. Vithu bin Mallu. 

[6 Bom., Or., 86 

118. Post Office Acts, XVII of 

1864 and XIV of 1866, 8. 48. — Magistrate, Obli- 
gation of, to commit.— On a reference by a Sessions 
Judge in reviewing the monthly magisterial returns, 
— Held that a conviction and sentence recortled by a 
Magistrate under section 50 of Act XVII of 1864 
(corresponding with section 48 of the Act of 1866) 
were illegal, as the Mtigistrate liad no jurisdiction 
bnally to dispose of the case, but was bound to com- 
mit it for trial before the Court of Sessions. liBG. 
o. Atmabam yaman Buandaukab 

[3 Bom., Cr., 8 

119. Railway Act, XVIII of 

1864., 88. 17, 85.— Mom. Reg. XU of 1827, 
ss. 5, 41 . — By section 35 of the Railway Act, dis- 
trict police officers jn the Presidency of Bombay 
could punish to the extent of the |K)wer conferred 
ii^>u tliein in petty offences, any offence made punish- 
able under the Act by hue not exceeding K2I. But 
section 5, Regulation Xll of 1827 (authorising the 
ap|K>intment of district police officers), and section 
41 of the same Regulation (diffining the limits of 
their jurisdiction), being lM>tb rej>ealed by Act XVII 
of 1862, — Held that a Sulmrdinatc Magistrate had 
no jurisdiction to impose a hue under section 17 of 
the Railway Act. Kbo. v. Tbibhuvaw Ibjiwab 

[8 Bom., Cr., 64 

120. 0. 20. — Madras Act 

III of 1865. - Magistrates of all gravies arc, under 
Madras Act HI of 18(J5, com]>etent to try persons 
charged will) ofTenc’es under section 26 of the Rail- 
way Act, XVlll of 1854. Anonymoub 

[4 Mad., Ap., 9 

Anontmoub .6 Mad., Ap., 41 

The schedule to the Criminal I*rf>cedure Code, 
1869, made no alteration in this respect. Anont- 
7 Mad., Ap., 8 

121. — Conviction bg 

full-power Magistrate — Held that a conviction by a 
Magistrate with full powers under 8e<'tion 26 of the 
Railway Act was illegal for want of jurisdiction. 
lUo. r. Laxbuman Balaji 3 Bom., Or., 10 

122. Registration Aot, 1866, ••• 

91 6c 96.— Committal to Sessions Judge. — Held 
that the (sommittal of the accused to the Court of 
Session by a Magistratt; for trial on a charge under 
section 91 of the Registration Act (XX of 1866) 
was legal as being witliin the powers of the Magis- 
trate. The Bessions Court was accordingly directed 
to try the accused. ReG. v. RayloJIBAY BIN Han- 

MANTBAV . . 6 Bom., Cr., 7 

123. ' — Registration Act, 1877, 8. 
83. — Criminal Procedure Code, e. 29, — Juriediction 
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ICAaiBTBATB, JUBISDICTIOH 07— 

continued, 

10. SPECIAL ACTS — continued. 

Begistration Act, 1877, s. &S-^eoutinued. 
of necond class Magistrate. — Section 29 of the Code 
of Criminal Procedure, 1882, does not affect the 
jurisdiction f^iven to a second class Magistrate by 
section 83 of the Registration Act, 1877, as amended 
by Act XII of 1879. Qubbn-Emfubss c. Kbishka 
[I.Ii.B.,7MacU847 

124. Salt laws.— OrimtaaZ Proce^ 

dure Cede, 1861, e. 21. — Gases under local laws.^ 
A Magistrate is bound, with reference to section 21 
of the Code of Criminal Procedure, to proceed in the 
investigation of cases arising under a special law 
(such as the Salt Law), according to all the provi- 
sions of the Code of Criminal Procedure. Qubbn v, 
Abdool Azbbz Khan • . 14 W. B., Cr., 86 

125 . Stamp Act, 1860, 8. 48.— 

Magistrate authorised by Collector to ‘prosecute. — ^A 
Magistrate, who has been authorised by the Collec- 
tor of a district, under section 43 of the Stamp Act, 
to prosecute offenders against tl stamp laws, is not 
competent also to try persons whom he prosecutes. 
The Collector should appoint some person other than 
a Magistrate to conduct the prosecutions. Ehpbbsb 
o. Qanoabhub Bhunjo . L li. B., 3 Calo., 622 

[2 C. Ii. R., 179 

126. Whipping.— Second class 

Magistrate. — Sentence of whipping, — Code of Cru 
minal Procedure (Aet X of 1872), (Act X of 
1889), ss. 2 and 82 . — A x)erson appointed a Magistrate 
of the second class under Act X of 1872 is incompe- 
tent, since the coming into force of Act X of 1882, to 
pass a sentence of whipping, unless he is specially 
omiKiwored so to do according to the provisions of 
section 32 of the latter Act. Emfbbss v. Bhao- 
YANTA Kavji . . . I. li. B., 7 Bom., 803 

127. Witness. — Money deposited 

as expenses of teitness, Order as to,^ Order to credit 
money deposited under Criminal Procedure Code, 
1861, s. 228, to Government. — A Magistrate has no 
jurisdiction to order a sum of money, deposited un- 
der section 228 of the Code of Criminal Procedure, 
for the refund of which an application was made, to 
be credited to Government. Anonymous 

[6 Mad., Ap., 9 

MAHOMBDAN BOCliESIASTICAB 

I<AW. 

* See Rbuoion, Offenoks rhlatinq to— 

[L L. B., 7 AIL, 461 

MAHOMBDAN PAMUiY ADOPTINQ 

HINDU CUSTOMS. 

See Hindu Law— Custom — Mahomhd- 
ANB • . 1. Ik B., 3 Oalo., 894 

MAHOMBDAN DAW. 

1 , Extent ot — Religion. — Although 

the Maliomodan law, pure tmd simple, is part of ^e 


MAHOMEDAN DAW.— Extent of— 

nued. 

Mahomedan religion, it does not of necessity hind 
all who embrace the Mahomedan creed. Mahombd 
S iDioK V. Ahmed. Abdula Haji Abdbatab p, 
Ahmbd . . . D D. B., 10 Bom., 1 

2. Authorities on Mahomedan 

law. Value of. — Rule of interpretation, — It is a 
general rule of interpretation of the Mahomedan 
law that in cases of difference of opinion amongst 
the jurisconsults Imam Ahu Hanifa and his two dis- 
ciples, Qazi Abu Yusuf and Imam Muhammad, the 
opinion of the majority must be followed; and in the 
application of legal principles to temporal matters, 
the opinion of Qazi Abu Yusuf is entitled to the 
greatest weight. Abdul Kadib p, Salima 

[D D. B., 8 AIL, 140 

3. Doubtful point of law.— Eu^s 

of interpretation, — Practice of Court, — Where by 
writers of the highest authority on the law of a par- 
ticular sect a point of law is odmitteil to be doubt- 
ful, regard should be had to the practice of the 
Courts. Daim V. Asooha Bbbbb . 2 N. W., 860 

MAHOMBDAN DAW— OUTOHI ME- 

MONS. 

See Cases under Hindu Law— Inherit- 
ance — Special Laws — Cutohi Me- 

MONS. 

1 . Hindus . — Hindu Wills Act, s, 2, 

— Probate of will, — Cutchi Memons are not Hindus 
within the meaning of section 2 of the Hindu Wills 
Act (XXI of 1870), and, therefore, probate to take 
effect throughout India cannot be granted in the 
case of a will of a Cutchi Memon testator. Cutchi 
Memons are Mahomedans to whom Mahomedan law 
is to be applied, except when an ancient and invari- 
able special custom to the contrary is established. 
In be Ismail . . . I. D. B., 6 Bom., 452 

2, Daw of inheritance appli- 

cable to. — In the absence of proof of any special 
custom of inheritance, the Hindu law of inheritance 
applies to Cutchi Memons. Abhabai r. Tyeb Haji 

Rahimtulla . . . I. D. B., 9 Bom., 116 

Abdool Cadur Haji Mahomed p. Turner 

[1. D. B., 9 Bom., 158 

MAHOMEDAN DAW— ACKNOWDEDO- 

MBNT. 

1 . Acknowledgment by father. 

— Effiect of acknowledgment qf son or daughter , — 
According to Mahomedan law, the acknowledgincnt 
of a father renders a son or daughter a legitimate 
child and heir, unless it is impossible for the son or 
daughter to be so. Oomda Bibbb p. Jonab Ali 

[5 W. B., 182 : 1 Jur., N. 8., 143 

Fuzbblun Bbbbbe V. Omdah Bbbbbb 

[10 W. B., 469 

WUHKBDUN V. WUBBB HOSSSIN 

[16W.B.,408 
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MAHOMSCDAN XiAW— AOKNOWIiBDGK 

MBNT.— Acknowledgment by father— 

continued, 

2. JEffeci of acknow- 

ledgment of son. — According to Mahoinedan law, the 
achnowledgmont of the father renders the son a 
legitimate son and heir, wltether the mother was or 
was not lawfully married to the father. Nujm- 
ooDEEN Ahmed t>. Zithooeun . 10 W. 45 

8. Troof of Icgiti- 

maeg. — Inference. — The Mahomedan law allows legi- 
timacy to be inferred from circumstances without 
direct proof. Mahomed GCuHtrs Ali Khan v. 
Habratoonisba ... 2 W. B., 52 

Upheld on the facts by the Privy Council. Had- 
EBBOOLLAH t7. GoXTMITB AL£T KHAN 

[16 W. B., 528 

4. '■ ' Troof of legiti- 

maeg, — Marriage. — 7»/fereiice.— According to the 
Mahomc<lan law, the legitimacy or legitimation of a 
chiUl of Mahomedan parents may bo presumetl or 
inferred from circumstances, without proof, or at 
least without any direct proof, of a marriage between 
the parents, or of any formal act of legitimation. 
Mahomed Haitkee Hossbin Khan v. Shdbfoo- 
KISBA Hbottm 

[3 W. B., P. C., 37 : 8 Moore’s I. A., 188 

6. Tremmption ae to 

cohabitation. — Legiiimacg of ieRue, — The Maho- 
median law is very scrupulous in bastardising the 
issue of any connexion in which it can be shown by ; 
presumption that there has been cohabitation and 
acknowledgment of paternity. RosnuN Jehan 
Enabt Hosbbin. Enaet Hosbein e. Koshitn 

Jehan 5 W. B., 5 

Affirmed by Privy Council in Khajooboonissa v. 

Kowbhan Jehan . . I. Ii. R., 2 Calo.« 184: 

26 W. B., 36 : L. R., 3 I. A., 291 

0. — PrenumpHon of 

marriage. — Onu» probandi. — According to the Ma- 
homodan law, a public acknowledgment of paternity 
will of itself raise a presumption of marriage between 
the person who makes it and the mother of the child, 
without the father specifically connecting his pater- 
nity with any particular woman. To rebut this pre- 
sumption the onus of proving the imp)ssibility of 
the marriage is on the other side. Rook Kboum v. 
Walagowhtb 8hah . 3 W. B., 187 

7. — — Legitimacy of eon. 

— An acknowledgment by a Mahomedan that a certain 
person is his son is not primd fwie evidence of the 
fact which may bo rebutted, but establishes the fact . 
acknowledged. Such acknowledgment is valid when 
the ages of the parties admit of the relationship 
between them, and where the descent of the party 
acknowledged has not been already established from 
another. In the mattes op the petition op 
Kajibunnisba 4 R Xi. B., a. C., 55 

Jaibun V. Nttjeebooetbea . 12 W. B., 487 
affirming, on appeal, NrjEEBOONlsSA e. Zumbebon 

(:UW.B..426 


MAHOMBDAN ZiAW^AOKBOWI^SmOr 
Acknowledgment by father— 

continued, 

8 . presumption oj 

legitimacy, — In tho case of a Mahomedan child borr 
in wedlock, there being no reliable evidence to show 
why the ordinary presumption should not prevail, it 
must be deemed the child of tho husband. JESWCNT 
SlNQJBB UBBY SiNOJEB V, Jbt SiNOJEE UbBY 
SlNOJBE 

[8 Moore’s 1. A., 245 : 6 W. B., F. O., 46 

9. — Presumption as to 

legitimacy of son. — Custom of primogeniture, — Ob^ 
servations on the law laitl down by the I’rivy Council 
regarding tho presumption of legitimacy which 
arises, under the Mahomedan law, in tho absence of 
proof of marriage, when a sun lias been uniformly 
treated by his father and all tlie members of the 
family as legitimate. Muhammad IsmaiIi Khan 
t>. Fidayatunnisba I. Ij. B., 3 All.t 723 

10. ' Legitimacy of 

son.-^ Presumption of marriage. — Where a son luis 
been uniformly triMited by his father and all tho 
members of the family as legitimate, a presumption 
arises under the Mahomedan law that tho son's 
m#hcr was his father's wife. Khajooboonisba tr. 
Rowshan Jehan 

[1. Ii. B., 2 Calc., 184 : 20 W. B., 36 
li. B., 3 I. A., 291 

Affirming decision of High (’oiirt in Roshun 
Jehan v. Rnaet Hosbbin. Enabt Hosbbin v, 
Roshun Jehan . . .5 W. R., 5 

11. — * Acknowledgment 

of children as sons. — The acknowledgment and re- 
cognition of children by a Mahomedan as his sons, 
giving them the status of sons capable of inheriting 
as lieing of legitimate birth, may, without proof of 
his express acknowlotlgment of them, be inferred 
from his treatment of such children, provided that 
certain conditions negativing this relationship are 
absent. Tho question wlmther such acknowledge 
mont shouhl l)o presumed or not, de|>eiids on the cir* 
eumstaneos of each particulur case. Ashrufood* 
dowlah Ahmed Hossein Khan v. Sgder Hossein 
Khan, 11 Moore's T. A., 94, referred to and followed./ 
Mahammad Azmat Ali Khan v. Lalli RsauM 

[I. L. B., 8 Calc., 422 

12. -e. - ... — ' Presumption of 

marriage. — According to Mahomedan law, mere con- 
tinued coliabitation without proof of marriage or of 
acknowledgment is not sufficient to raise such a legal 
presumption of marriage as to legitimise the offspring. 
Marriage and acknowledgment may bo presuui^,but 
the presumption must be one of fact, and, as such, 
subject to tho application of the ordinary rules of 
evitlencc. A subsequent marriage, so far from raising 
tho presumption of a prior marriage, primd facie at 
least excludes that presumption. Abhbuvfoodowlab 
Ahmed Hombin ». Htdbb Hobsbin Khan 

L7 W. r. C.. 1: u I. A, 



( S6d6 ) 


DiaEST OP CASES. 


( ) 


XAHOIODAN^ LAW—AOKNOWDEDG- 
MEET.>-Aoknowledginent by father— 

continued, 

Ig, — Validity of.^ 

Aoknowledpment of »o».— Where in a traii^faction 
with a thirti i)arty A. doBcribeB B, m hia son, and B. 
BpealcB of A. na his father, tlie acknowledgment of 
■onahip ia complete and formal, and, under the Ma- 
homedan law, c^ncluBive against all parties. Nubo 
Kant Koy Chowdhbt v, Mahatab Bibbs 

[20 W. B., 164 

14, Legitimation of 

offspring by acknowledgment. — The acknowledgment 
and recognition of a natural son by a Mahomedan as 
his son gives him the status of a son capable of in- 
heriting as a legitimate son, unless certain conditions 
exist. Mahomed Azmai Ali Khanv. Lalli Regumt 
I. L. JK., 8 Calo.j 422 f referred to. Whether the 
offspring of an adulterous intercourse can be legiti- 
mated by any acknowledgment is an open question. 
Sabakat Hobbbin V. Eahomki) Yusur 

[Lli. B., 10 Calc., 668 
li. Bn 11 1. An 81 

15, - - — ■ ■ — Legitimacy. — 

BJfbet of acknowledgment of eonehip. — Held by 
PbthxeaU, C. J.t that, according to the Mahome^n 
law, the effect of an acknowhMlgmunt by a Malio- 
modan that a jmrUcular person, lM>rii of the acknow- 
ledger's wifelH'fore marriage, is his son in fact, though 
the acknowledger may never have treat'd him as a 
legitimate son or intended to give him the status of 
legitimacy, is to confer u]K>n such ])erson the status 
of a son cajMiblo of inh«>riting as legitimate, unless 
conditions exist which make it inqKissihle that such 
person can have Iwen the acknowUHlgiT’s son in fact. 
Aehrufooddowlak Ahmed Honsein Khan v. Hyder 
Mossein Khan, 11 Moore*e I. A., 94; Muhammad 
Azmat Ali Khan v. Lalli Begum, /. L. R,, 8 Calc., 
422; and Sadakat Hosaein v, Mahomed Yusuf, I. L. 
R., to Calc,, 663, referred to. lu a suit for posses- 
sion, by right of inheritance, of a share of the pro- 
perty of a deceased Mahomedan by a person alleg- 
ing idmsolf to be a son of the deceased, the defend- 
ants pleaded that the plaintiff was not a son, but a 
stepson, having been born of the deceased's wnfe be- 
fore her marriage. The plaintiff Hied cei’tain letters 
and other documents in which the deceased in express 
terms referred to him as his son ; and he contended 
that these references amounted to acknowledgments 
of him as a son made by the deceased, w’hich, under 
the Mahomedan law, entitled him to inherit as 
a legitimate son. Held by Pbthekam, C. J, (Brod- 
BUBBT, J., dissenting), that the acknowledgment by 
the decea^ of the plaintiff as his son in fact con- 
ferred upon the latter the status of a legitimate son 
capable of inheriting the deceased's estate, although 
the evidence showed that the deceased never treaM 
him aa a legitimate son, or intcndenl to give him the 
status of legi timacy. Held by Brodh URST, J., contra, 
that the documents above referred to did not show 
more than that the deceased regarded the plaintiff as 
his stepson; that the plaintiff was never called his 
•on except by courtesy and in the sense in which a 
European would ordinarily describe his stepson as 
his son ; and that there was no sufficient evidence of 


MAHOMEDAN LAW— AOKNOWliBDO* 
MEET.— Acknowledgment by father— 

continued, 

the acknowledgment from which an inference was 
fairly to be deduced that the deceased ever intended 
to recognise the plaintiff and give liim the status of 
a son capable of inheriting. Sadakat Hossein r, 
Mahomed Yusuf, I. L. R., 10 Calc., 663, referred to. 
Mahamhad Allahdab Khan e. Mahammad Is- 
mail Khan . L L. B., 8 AU., 284 

16. — ' — Mode of acknow* 

ledgment. — In order to an acknowledgment of pater- 
nity legitimating children under the Mahomedan law, 
the declaration ought to be clear and distinct in 
respect to each child ; and the children, or those of 
them who have reached years of discretion, ought to 
Cpmo forward and acknowledge their father. Kedab- 
NATH CUUOKBBBUTTY V. DOMZBLLE 

[20 W. B., 852 

17. ■ - - ■ Form of acknow^ 

ledgment. — Kvidence of marriage. — The acknowledg- 
ment need not be of such a character as to be evi- 
dence of marriage. Wvhbebuk v. Wusrb Hossein 

[16 W. B.,408 

18. - Legitimacy of 

children. — Presumption as to marriage. — Where a 
Mahomedan lady sued for a declaration of the vali- 
dity of her marriage w'ith the man with whom she 
had lived, and of the legitimacy of their children 
and relied upon the position which her reputed 
husband gave her during his lifetime in his family 
and on his treatment of their children, — Held, fol- 
lowing Privy Council in Ashrufooddowlah Ahmed 
Hossein Khanv. Hyder Hossein Khan, 11 Moore* e 
1. A., 94, that, though the presumption of legitimacy 
“follows from the bwl," and legitimacy may be infer- 
red from the treatment shown during lifetime to a 
woman and her children, yet a Court, in dealing with 
this subject, would not be justified in making any 
presumption of fact which a rational view of the 
principles of evidence would exclude ; and that, as the 
force of presumptions of fact must vary with vary- 
ing circumstances, — and in the present case the cir- 
cumstances were all such as to throw the Court upon 
direct evidence rather than upon presumptions, — the 
Court could not, in the absence of substantive evi- 
dence, allow the claim. The appeal was accordingly 
dismissed. The circumstances above referred to, aa 
throwing the Court upon direct testimony, were, 
that the lad^ herself was in the suit and might have 
given her evidence ; that a valid Mahomedan marriage 
must always be made in the presence of witnesses, 
who might have been summoned as witnesses, 
together with the officiating mollah or kazi ; and 
that the evidence of one such witness, who had Been 
called, actually threw doubt upon itself. Bxttoolun 
V. Koolboom. Bctoolun v. Lloyd 

[25 W. B„ 444 

19. Illegitimate son, 

— Informal acknowledgment. — The son of a 
Mahomedan by a slave girl, if acknowledged by his 
father, is entitled to the same share as the son of a 

t lawful wrife. The acknowledgment of a ton by a 
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lOSNT.— Acknowledgment by father— 

oontinutd, 

Mahoinedan need not be a formal acknowledgment : 
if it can be made out from his acts and conduct, it 
will be sufficient. Waliulla «. Miuan Sahbb 

[a Bom., 286 

SO. “ Le^Uimacy of 

child. — Notwithstanding Mahomedan law, a Court 
of Justice cannot pronounce a child to be the legiti- 
mate offspring of a particular individual when such 
a conclusion would be contrary to the course of 
nature and impossible. AsHBur Ali o. Asmai) Ali 

[16 W. B., 260 

21 , Acknowledgment by bro- 

ther. — Brotherhood. — Nasab. — Illegitimacy. — A 
man cannot acknowledge a brother so as to establish 
the nasab. Suaubdzadi liicauic v. Uiumut Ba- 
haduu 

[4 B. Ii. B., A. C., 103 : 12 W. B., 612 

S. c. affirmed on review. Himmut Bahadoob «. 

Shahazada Bboum . . 14 W. B., 125 

22. Validity of 

acknowledgment. — Insufficient acknowledgment^ 
Effect of. — The plaintiffs, E. and M., were the ille- 
gitimate son and daughter of B., a Mahomedan 
w'oman. E. died, and after his death the plaintiff 
sned his widow and Jf. to recover his share of the 
property of B., which he claimed as co-heir of E. 
He relied upon a recital in a petition in which E., 
the plaintiff, and Af., describing themselves as the 
son and daughter of B., had prayed for a certificate 
under Act XXV II of 1800. Held that this was not 
such an acknowledgment of the plaintiff by E. as to 
constitute lad ween them the status of full brother- 
hood and heirship by Mahomedan law. Semble, — 
The acknowledgment by one man of another as his 
brother is not by Mahomedan law valid so as to be 
obligatory on the other lieirs, but is bituling against 
the acknowledger. Uimmut Bauaduk v. ISuaubb- 
KADi Bboum 

[18 B. !«. B., 182 : 21 W. B., 113 
1 m B., 1 1. A., 23 

Affirming decision of High Court in preceding 
case. 

MAHOMEDAN LAW— BILIi OP EX- 
CHANGE. 

Notice of dishonour. — Notice of dis- 
honour of a bill of exchange is not necessary by 
Mahomedan law. Uapinath r. Abbas Hosblin 

[7 B. L. B., 434, note 

mahomedan law— CONTBACT. 

L Consider aiion. — Relationship.— 

By Mahomedan law an agreement to pay an annuity, 
though signed and registered, has not the effect of 
a de^ in English law, but requires a consideration 
to support it. The relationship existing between 
cousins is not a sufficient consideration to support 
such an agreement. Jabak Ali Nizam Ali r. 
Ahmad Ali Imam Haidabbaksu 

[6 Bom., A. C., 37 


MAHOMEDAN LAW— OONTBA07^*-m« 

tinued, 

2. Mortgage. — Redemption of eepa^ 

rate mortgagee from debt. — The rule that if tht 
owner of different estates mortgage them to one 
person separately for distinct debts, or successively 
to secure the same debt, the mortgagee may insist 
that one security shall not be reileemed alone, applies 
to a Mahomedan mortgage. VrruAL MauaDHT e. 
Baud valad Muuammad Hubbn 

[6 Bom., A. C., 90 

MAHOMEDAN LAW— CUSTODY OP 
WIPE. 

See Uabbas Cobpus. 

[13 B. L. R., 160 

■ — Righte of mother and husband . — By 

Mahoinedan law the mother is entitled to the custody 
of a female child, iilihoiigh married, until she has 
attained pulnirty. Where a husliand u))plie<l that hie 
wife, stated in the return to a writ of habeas corpus 
to be ** an infant under tbc age of sixteen years, to 
wit of the age of eleven years or therealiouts," 
might he delivered over into his custody, the Court, 
on the ground that she hail nut attained the ago of 
puberty, and that her dower had not been paid, 
re'lused to order her to bo taken from the custody of 
the mother, althougb [the mother had taken her 
away secretly, in the absence of her father and hus- 
band from Bandari, wliere they were all living 
together, to Calcutta. In thb mattkb op Kuatija 

Bibi 6 B. L. B., 567 

See Ik thb mattbb op Mahim Bidi 

[13 B. L. B., 160 

MAHOMEDAN LAW— CUSTOM. 

1 . Kaai, Appointment of.— iTsrs- 

ditary office^ Grant of.-— In the absence of an 
: erlahlished local custom to that effect, the office of 
Kar-i is not here<litary. Qutsrr. — Whether such a 
custom wonld be valid. Jamal walad Aumbd 
Jamal walad Jallal . I. L. B., 1 Bom., 688 

2. Ciutom of right to eject on 

sale. — Lease. — Sale by lessor. — A Mahomedan resid- 
ing at Zanzibar let a house situated there to the 
defendant, to lie lield by the latter as long os he 
pleased, under a lease in which he (the laasoA stipu- 
lated never to remove the lessee. Tlie plaintiff subse- 
quently, with full knowledge of the lease, purchased 
the same house from the lessor, and as such purchaser 
sued to eject the defendant. The jilaintiff tendered 
evidence to show that by the custom of Zanzibar the 

^ defendant’s tenancy was determined upon the sale by 
the landlord. This evidence was refused. Held timt 
the alleged custom, even if jiroved, was invalid. It 
was unreasonable, as enabling a man, after having 
I granted a hnun', to deprive the lessee of the entire 
I lieneiit of his lease. VmSovza v. Pbbtanji Dbanji- 

HHAI .... I. L. B., 8 Bom., 498 

I 8. Exolualon from Inheritanoe 

of females by sons. Aon# 

I gat— Mahomedan religion.— Hindu law tf %%, 
i heritance.— Evidence necessary to support valid 
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XCABdlOBDANXAW— C178T01C.--3Bzolu> 

■ion from Inheritanos of females by sons 

^ooMitHued, 

eUitom. — A claim by the widow of 8», BaTuthan, a 
Labi of Palgflt, and her dHughters, for thoir shares of 
his estate under Mahoxnedan law, was opposed by 
other members of the family, who pleaded tha^ 
according to a special custom obtaining among the 
Bavuthans of that paH of the country adopted £rom 
Hindu law, females are ezoluded from inheritance if 
Sons or sons* sons exist. In two instances it was 
proyod that women of this class had obtained shares 
under Mahomedan law by suits without this plea 
having been put forward. The District Munsif 
described thcHc cases as interruptions,' and found on 
the 'evidence that the custom was proved. On appeal 
tills decree was confirmed by the Bubordinate J udge. 

that no valid custom was cstabliahcd by the 
evidence. A custom to be valid must bo i^tonselously 
accepted as having the force of law. Mibabivi u. 
VhLtiAtANNA . L li. B., 8 lCad.» 464 

4. 'Division of estate in oases of 

Intestacy eatate.-^Seng, Meg. XI of 
1793,-^Beng. X of 1800 -The family usage 
that a zelnindari has never been separated, but has 
devolved entire on every sucoeasion, though proved 
to have existed as the custom for many geiier^ions, 
will not exempt the Kemindari from the operation 
of Regulation XI of 179^, which provides in aise of 
intestacy for the division of landed estate among the 
heirs of the deceaeeil according to the Muboinedan or 
Hiiidn law. Regulation X of 1800 diHJs not apply to 
undivided zciuindaris in which a custom prevails 
that the iiiheritauce should 1 m) iudivisiblo, but otily 
to jungle nielials and other entire districts where 
local customs prevail ; and therefore only parthilly, 
and to that extent, reiRials Regulation XI of IT'Od. 
Dsxii AM If olssxur v: vkooboon mss a 

[2 Moore’s L A., 441 

MAHOMBDAN LAW-^DBBTS. 

Dubtob abd Crbditob. 

[I. U B., 8 Aa, 178 

8ti€ CASBS ITBUITB RBPBBBJMfTATlVB 07 
D HOB ABB D PBBBON. 

8ae Cases undeb Salb in Execution of 
Dbobbb— Dbcbbbs against Rbfbbsbn- 

TATXVBS. 

X, ■' . Decree against heir of debtor. 

of daeroe mgainai una Aeir.— Under Maho- 
modan law a decree against one heir of a deceased 
debtor cannot bind the other hws. Sitanath Das 
e. Roy Luoemifut Bzngh ^ • 11 O. L. B., 268 

^ 1,1- Consent decree agednst one 

beir, IBflhot oL — Jlair <f dacaaaad debtor* — Intea^ 
tacg^’^Smceaaaion* — Portias. — Suit bg eradiior qf 
iniaatota Makomadau.’^Mapraaeutation deceased 
debtor. -^Par Gabth, C. J.— A decree by consent 
against one heir of a deceased debtor cannot, under the 
Hahomodan law, legally bind the other heirs. Par 
Mabkby, »/.— Under the Mahomedan law, the estate 
of an intestate descends entire, together with all the 
debts dtke from and owing to t^ deceased. The 


MAHOMBDAM LAW--D£BT8.^0on8ent 
daoree againat one heir. Effect of— oonh*. 

uuad, 

creditor of an intestate Mahomedan must enforce his 
claim against the estate in a suit properly framed for 
the purpose. Such a suit is properly framed if all 
the pmnons in possession of that particular portion of 
the estate which it is intended to charge are made 
parties to it. The right of a Mahomedan heir claim* 
ing the property of his deceased ancestor, who died 
indebted, is a right of representation only, and except 
as representative he has no right to the property 
whatsoever. AB8AMAi;HBMNBBaA Bibbb v. Roy 
Lutohmebput Sinqu 

[L D. B., 4 Calc., 142 : 2 C. !<. B., 223 

. 3 , ■ Creditors of deceased person. 

_^Alianation hg heir. — Purchaser from hair of JfaAo- 
, fftedan.— Lis psndsns.— The creditor of a deceased 
Mahomedan cannot follow his estate into the hands 
of a bond fide purchaser for value, to whom it has 
boon alienated by the heir-at-law, whether the aliena- 
tion has been by absolute sale or by mortgage. Rut 
where the alienation is made during the ])endeuey of 
a suit in which the creditor obtains a decree for the 
{Nsyment of his debt out of the assets of the estate 
which liave come into the hands of the heir-at-law, 
the lalienee will he hpld ,to take with notice, and be 
affected by the doctrine of Us pendens. Razaykt 
UoBBBiN V. Doou Ceund. AUaombd WaJII) V. 
Tayyuban 

. . [1. 14.11., 4 Cb^q«,.4Q2 : L. 5 I. A., 211 

4. ^ Alienation by heirs. 

Sights qf mortgagee , — The debts of a deceased 

Mahomedan are not a cbBrge upon the estate which 
gives the creditor a priority over all iHjrsuns who 
after his death purcliase pr take a mortgage of his 
estate. 8ee Pazaget Hossein v. Dooli Chund, L. 
S., 6 I. A., 211 i J. L. S„ 4 Calc., 402. Land 
Mobtoagb Rank v. Ridyaduabi Dabi 

[7 C. li. B., 460 

5. — — . ■ ■■ The creditor of a 

deceased Mahomedan cannot follow his estate into 
the hands of a bond fide purchaser from his heir. 
Bazaget Hossein v. Vooli Chund, L. S., 5 1. A., 211, 
followed. Land Mobiqaqb Rank v. Rot Luchmi- 
PUT biNGiz • . • • 8 C. li. B., 447 

6. ■ Sale ia execution 

of money-decree against the reprasentatices of da- 
ceased Mahomedan. — Sights of purchaser at execu- 
tion aala against mortgagee. — Notice. — In execution 
of a mouey-diH;rce against the heirs of a deceased 
Mahomedan for a debt incurred by him, A. purchased 
certain proj)erty which had been allotted to the Widow 
of the deceased in lieu of dower and of her share of 
the inheritance Ihreviously to the purchase, however, 
the widow had mortgaged the same property to B., 
who, at the time of the mortgage, knew of the debt 
for which the decree was obtained. In a suit by B. 
against A. |on the mortgage, it was not shown that 
there were not assets in the liands the heirs-at-law 
to satisfy the debt duo to A.* a vendor. Held that B, 
WM entitled to recover. Batogai Hosuin v. HooU 
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ors of deceased person 
Chund, i. 22., 6 I, A., 211, followed. NabbinoH 
Dabs «. Najmooddih Hossbin 

[L L. Bh 8 Calc., 20 : 10 C. li. B^ 226 

7, Administration, 

Suit for, — Suit ly creditor of deceased Mahomedan 
against his har , — Sale in execution of decree,-^ 

tbc death of a Mahomedan, several of his creditors 
sued his widow and daughter, and obtained decrees 
against the assets of the deceased, which assets had 
come into the possession of the mother and daughter. 
In execution of these decrees portions of the projierty 
were sold: thereui>on two married sisters of the 
deceased, who lived with their husbands apart from 
the widow and daughter, sued as heirs of the de« 
ceased to recover their shares of the property sold. 
Held that the property of the decked having l)eeu 
attached and sold in ])aymcnt of his debts, the plain- 
tiffs* suit must be dismissed. When a creditor of 
a deceased Mahomedan sues the heir in ijossession, and 
obtains a dt*cree against the assets of the deceased, 
such a suit is to be looked upon as an administration 
suit; and those heirs of the deceased who have not 
been made parties cannot, in the absence of fraud, 
claim anything but what remains after the debts of 
the testator have been paid. Nuzeerun v. Atneerood- 
deen, 24 W. 22., 3 ; Assamathemnessa Jiihee v. Roy 
Jjutchmeeput Singh, I. L, R-, 4 Calc., 142 ; Kithwur 
Khan v. Jevoun Khan, 1 Sel. Rep., 25 s Khajah 
JlidayulooUah v. Rai Jan Khanum, 3 Moore's 2, A.^ 
295j iiud Bnzqget Jlossein x. Dooli Chund, L. 5 
1 . A., 211, referred to. Muttyjak v , AuM’RU’Armv 
[I. li. B., 8 Calc., 870 : 10 C. L. B., 846 

8 , Suit by creditors 

against representatives. — Two of the widows of a 
deceased Mahomedan sold a imrtion of his real estate 
to satisfy decrees obtained by creditors of the deceased 
against them as his representatives. The sale-deed 
was executed by them on behalf of the i)laintiff, 
a daughter of the deceased, she being a minor, in the 
assumed character of her guardians. Held, if the 
plaintiff was in possession, and was not a jmrty to, or 
proj)erly represented in, the suits in which the credit- 
ors oVjtained decrees, she could not be bound by the 
decrees nor by the sale subsequently cffect«^, and she 
was entitled to recover her share, but subject to the 
payment by her of her share of the debts for the 
satlsfac^tion of which the sale was effected. Hahib 
SiBQH V, Zakia . . I. li. B., 1 All., 67 

11E5DBT t. MUTTTLALL DhFB 

[I. U B., 2 Calc., 896 

9 ^ — Succession. — Suit 

against one of the heirs of a deceased person for debt. 
-—The heirs to a deceased Mahomedan divided his 
estate among themselves according to their shares 
under the Mahomedan law of inheritance, a small 
debt being due from the estate at the time of division. 
Two of the heirs were subsequently sued ft)r the. 
whole of such debt. Held that, inasmuch as such 
heirs had not by sharing in the estate rendered them- 
selves liable for the whole of such debt, MahmncMlan 
law allowing the heirs of a deceased person to divide 


mahomedan IiAW-DEBT8.-Oredit- 

ors of deoeasod person — oontimued, 
his estate, notwithstanding a small debt k due there- 
from, and as a decree against such heirs would 
not bind the other heirs, a decree should not be passed 
against such heirs for the whole of such debt, but a 
decree should bo passed against them for a share of 
such debt pro])ortiouate to the share of the estate they 
had taken. Hamir Singh v. Zakir, 1. L. R.,1 AIL, 
67, referred to. l*iBTUirAL Sivqu Hubaihi Jan 
[I. L. B., 4 AIL, 861 

10, — Inheritance*-^- 

Devolution not suspended till payment of deceased 
ancestor's debts. — Deeres in respect qf, deceased 
ancestor's debts passed against heir in possession qf 
estate. — Decree not binding on other heire i^ot parlies 
thereto and not in poesession, eo asi to ponvey their 
shares to auction-purchaser in execution.---- Recovery 
of poesession by other heirs contingent on pay- 
ment of proportionate aharts of debt ^for , which 
decree was passed.— Upon the doatli of a Maho- 
inadaii intt^statc, who leaves unpaid debts, whether 
large or small with reference to the value of his 
estate, the ownership of such estate, devolves immo- 
diatoly on his heirs, and such devolution is not con- 
tingent u])on and su8})cnded till payment of such 
debts. A decree relative to his debts, passed in a 
: contentious or non-conteiitious suit against only such 
heirs of a deceased Mahomedan debtor as ore in pos- 
session of the whole or )>art of his estate, does not 
bind the other heirs who, by reason of absence or 
other cause, are out of possession, so as to convey to 
the auction-purchaser, in execution of such a deeroo, 
the riglits and interests of such heirs as were not 
parties to the docfco. In execution of a decree for a 
debt due by a Maliomedan intestate, which was passed 
against such of the heirs of the deceased os were in 
possession of the debtor’s estate, the decToo- holder 
put up for sale and imrchased certain property which 
formed part of the said estate. One of the lieirs, 
who was out of ]>osse8sion, and who was not a ])arty 
Ui these proceedings, brought a suit against the 
decrcHsholder for recovery of a sliare of the projierty 
sold in execution of the decree., by right of iuhorit- 
ance. Held by the Full Bench that the plaintiff waa 
not entitled to recover from the auction -purchaser, in 
execution of the decree, [K)HficBsion of his sliure in the 
)iropcrty sold, without such recovery of iiossessiou 
I being rendered contingent ujxm payment by him of 
his proportionate share of the umx)stor*B debt for 
which the decree was x)a88ed, and in satisfaction 
whereof the sale took place. Wahtdunnissa v, 
Sheobrattun, 6 B. L. 22., 64; Assamathemnessa 
Bibee V. Hoy Lutohmeeput Singh, I. L, 22., 4 Calc,, 
142, Uathar Ali v. Budh Singh, 1. L. R., 7 AIL, 
297 ; Bachman v. Bachman, J. h, B., 6 AIL, 6S8 ; 
Hamir Singh v. Zakia, 1. L. 22,, 1 AIL, 67 j and 
Muttyjan v. Ahmed Ally, 1. h. 22., H Calc,, 870, 
referred to by Maumoou, J. Jafbi Bboam r. Alfia 
Muuabmap Kuav . I. Ii. H., 7 AIL, 822 

IL Inheritance . — 

Devolution not euepended till payment of deceaeed 
ancestor's debts. — creditor of A,, a dee>eas€)d Maho- 
medan, under a hypr^tbeoation bond, obtained a decree 
on the 20th December 1876, for recovery of tbc debt 
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by enforcement of lien against Jf., one of A*m heirs, 
who alone was in possession of the estate j and, in 
execution of the decree, the whole estate was sold by 
auction on the 21st March 1878, and purchased by the 
decree«holder himself. J., another of A,*t heirs, was 
not a party to these proceedings. On J.*t death, her 
sou and heir. A, M.t conveyed* to 3f. A. the rights and 
interests inherited by him from his mother, — namely, 
her share in A,*i estate. The purchaser of the share 
thereupon brought a suit against the decree-holder 
for its recovery. Meld that, immediately upon the 
death of J., the share of his estate claimed in the 
suit devolved upon J. ; that she being no party to the 
decree of the 20th December 187C, her share in the 
property could not be affected by that decree, nor by 
the execution sale of the 21 st March 1878; that upon 
her death that share devolved u]()on her son, who con- 
veyed his rights to the plaintiff j that the plaintiff was 
therefore entitled to recover jwssosslon of the share 
which he had purchased, but that he could not do so 
without payment to the defendant of his proportion- 
ate share of the debts of J , which were paid off 
from the proceeds of the auction sale of the 21st 
March 1878. Jafri Jiegwn v. Amir Muhammad 
Khan, I. L. JB., 7 AIL, 822, followed. Muhammad 
Awaib e. Hab Sahai . 1. L. R., 7 All., 716 

la, - — — Liability of one 

tf aeoeral heir a to pay anceaiora* debt, when but for 
lit own action debt would be barred by limitation , — 
Juatioa, equity, and good oonacience. Application of 
principle of. Act FI of 1871, a. 24. -^A., a Hindu and 
a creditor of B., a deceased Mahomedan, sued C., D., 
K., and JF., his heirs, to recover a sum of money alleged 
to be duo on a roka, alleging that they were in posses- 
sion of B.*a estate, and praying for a decree against the 
estate upon that footing. It was not disputed that 
the debt would have been barred by limitntion but 
for a part- payment made by C., and endorsed by him 
on the back of the roka. D., K., and JF. were no 
parties to such payment, and it was found not to have 
Men made with their consent. The first Court, 
considering that collusion existed between A. and C., 
and having regard to the fact that C. did uot dispute 
his liability, gave A. a decree for the full amount of 
the debt against C. without finding whether the 
roka was genuine or not, and held that the shares of 
X>., B., and F. in B.*a estate wore not liable for any 
portion of the debt. A. accepted this decision and 
did not appeal. C. appealed on the ground that he 
could only, under tlie Mahomedan law, be held liable 
for a part of the debt in proportion to the amount of 
B.*a estate which had come into his hands. The 
lower Appellate Court decided in C.'s favour and va- 
ried the decree by directing that A, w'as only entitled 
to recover two fifths of the debt from C., that being 
the amount of C,*a share. J)., B., and F. were not 
made parties to that appeal. A. th^ preferred a 
special appeal to the High Court, making D., R., and 
F. parties. Meld that, under the circumstances of the 
case, and having r^pird to the rule of Mahomedan 
law, A. was uot enUtled to a decree against C. for 
more than two fifths of the debt. Meld, further, 
that, applying the principle of justice, equity, and 
good conscience to the oase, inasmuch as A. was a 
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Hindu, it would not, under the circumstances of the 
case, be equitable to hold C. liable for the whole of 
the debt. Bussuktbbam Mabwaby «. Kamalud- 
dinAhmbd . « L Xi. R., 11 Calc., 421 

IS, Power of alienation of heir. 

— Bxecutor. — Purchaser from heir. — A., a Maho- 
medan, died, being indebted to J3. in a sum of money. 
B. sued the heirs of A. for the amount and obtains 
a decree. Before B. obtained his decree the heirs of 
A. had mortgaged the estate of A. to C. The pro- 
perty was put up to sale in execution of B.*a decree, 
and B, became the purchaser, and now sued to 
obtain possession from C. Meld that the mere fact 
of the property having once belonged to the estate of 
A. did not entitle B. to follow it in the hands of C., 
so as to enable him to recover possession without 
redeeming. The heir of a Mahomedan may, as exe- 
cutor, sell a xiortion of the estate of the deceased, if 
necessary, for the payment of debts; and such sale 
will not be set aside if the purchaser acted bond fide. 
Enaybt Hossbif o. Uamzak Atii 

[1 B. li. B., A. C., 172 : 10 W. B., 216 

Sac Hasan Ali o. Mbhdi Husain 

[I. L. B., 2 AIL, 683 

14. ' ■ - Sale for debia of 

father. — M., a Mahomedan, inherited certain pro- 
perty from his father, which, while he was a minor, 
his mother sold to the defendant, in good faith, for 
the discharge of a debt adjudg^ to be due to the 
defendant by M.*a father. M., when be became of 
age, sold the same property to the plaintiff, who sued 
to obtain possession thereof by avoidance of the sale 
to the defendant. Meld that the plaintiff, having 
no better title or other right than M. could assert, 
was not competent to maintain the suit, without 
tendering payment of the debt. Meld also that, 
even if Mahomedan law were applied, and M.*a 
mother was not legally competent to sell his property 
in the assumed character of his guardian, the plain- 
tiff was bound to pay the debt due from M'a father 
to the defendant before he could claim, by avoidance 
of the sale in question, the possession of the property 
in suit. Sahbb Ham v. Mauombd Abdul Raha- 
MAN 6 K. W., 268 

15 , Liability for aaaeta. — Evi- 

dence of receipt of aaaeta. — Where it is sought to fix 
a person under the Mahomedan law with liability for 
the debt of a person deceased, by reason of the re- 
ceipt of assets, it is incumbent on the creditor to 
mve some evidence of assets having been received. 
Fuzbblutoonissa t . Hoobmutoonissa 

[Marsh., 218 : 1 Hay, 569 

MAHOMHDAH LAW— DIVOBCH 

X Validity of divorce.— 

of dower by wife.-^Evidence of divorce. — According 
to the Mi^omedan law, the non-payment by the 
wife of the consideration for a divorce does not in- 
validate the divorce. The divorce is the sole act of 
the husband* though granted at tlie instance of the 
wife, and purchased by her. The kholanamah, or 
tha deed sgmriiig to the husband the stipulated con- 
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lidity of divorce — continued. 

sidoration, Moea not constitute tho divorce, but as* 
sumea and is founded upon it. 'fhe divorce is created 
by the husband^s repudiation of the wife and tho 
consequent separation. Tho husband having dis- 
tinctly alleged a divorce by khola, and relied on two 
instruments, — one, an ibranamah (or deed of volun- 
tary release by tho wife of her denmohr or dowry) 
to which there was no satisfactory proof that she 
ever gave her assent with a knowledge of its contents, 
and a kholanamah (surrendering the wife’s settle- 
ment) obtained from her mother by means of cruelty 
and ill-usage practised on her daughter, to confirm 
tho ibranamah, — Held that instruments so obtained 
could have no legal effect when ustnl as a defence 
against the wife’s claim to her dowry. Buzl-ul- 
KunBBH e. Lutbrfutoonnissa 

p. W. B., P. C., 67: 8 Moore’s I, A., 879 
1 Ind. Jur., 0. 8 ., 1 

2 . Evidence of divorce. -- 2 r«s- 

hand's statement . — The Mahomodan law docs not 
provide for tho nature of the evidence required to 
prove a divorce. Quaere, — Whether the husband’s 
statement that ho has divorced his wife is sufficient 
proof of the fact. Buksh Ali o. AHEBunN Brbbk 

[2 W. B., 208 

5. Necessity of 

written document. — Although writing is not neces- 
sary to the validity of a divorce under Mahomodan 
law, yet where a divorce takes pla<*,e‘ between persons 
of rank and projicrty, and where valuable rights 
depend uinm the marriage and are affected by the 
divorce, the parties, for their own security, may bo 
cx})ected to have s<imo document affording satis- 
factory evidence of what they have done. Gowiinu 
Ali Kir4K V. Ahmbd Khan . 20 W. R., 214 

4 , . - ■ J)eed of divorce 

signed in absence of wife^ Validity of. — An in- 
strument of divorce signed by the husband in the 
presence of, and given to, the wife’s father, was held 
to be valid, notwithstamling that it was not signed 
in the presence of tho wife. Waj Biukr r, Azmct 
Ali 8 W. R., 23 

6. M a r r i a y e. — 

Where a Mahoniedan was shown to have Injen <luly 
married, her subsequent divorce should not l»e pre- 
sumed only from the fact of her husband having 
taken another woman to live with him, in coimxiuence 
of which his wife left his house and went to live with 
a relative, nor from the fact of his having stated in 
his will that he had no wife, lawful or nicca. Noon 
Bibbb V. Naivas Khan . 1 Ind. Jur., N. 8 ., 221 

0 . Bight to leave husband. — 

Man taking another wife. — A Mahomodan in tfie 
kubinnamah or deed of dower on his marriage with 
S. stipulated that he should not take a second wife 
without the permission of S. Held that S. was not 
entitled to leave him upon his taking a second wife 
without her permission. Mohabuth Ally v. Mr- 

XONIS 8 A Marsh., 361 

S- C. Mtmonissa c. Mohabuth Ally. 

[2 Hay, 404 


MAHOMEDAN LAW— EIVOBOB— coaft. 

nued. 

7 . Bight to divorce.— iSKiV by wife 

for divorce. — Agreement for divorce. -A husband en- 
tered into a private agreement with his wife, author- 
ising her to divorce him upon his marrying a second 
wife during her life, and without her consent. Held 
that the Mahomodan law sanctioned such an agree- 
ment, and that the wife, on proof of her husband 
having married a second time without her consent, 
was entitled to a divorce. Bapabanissa Bibbb v , 
Mafiattala . 7 B. L. B., 442 : 16 W. 666 

0 . Mode of divorce.— CAarjrs of 

adultery. — Ill-usage. — A charge of adultery by a 
Mahomedan against his wife does not openito as a 
divorce, though if false it might be an item of ill- 
usage towards making up a sufficient answer to his 
claim for restitution of conjugal rights. The husband 
cannot enforce his right to his wife till he pays tho 
dower, — in the absence, that is, of any sufficient 
answer to his claim. Ill-treatment by him and his 
second wife would justify the first wife in leaving 
him. Jaun Bbbbbb v . Bbpabbb . 3 W. R., 98 

9, — Divorce in absence 

of - wife , — Suit by a Mahomodan female against 
her husband for inaintonancii. Defendant pleaded 
that ho had divorced the plaintiff on the 8th Janu- 
ary 18G2. Both tho lower Courts found that no 
divorce had taken place upon the following facts. 
Defendant went to Tricliinopoly leaving liis wife 
at Tinnovelly. While at Triehinopoly he received 
letters from Tinnovelly informing him that his wifo 
was leading an immoral life. He therefore went be- 
fore the Town Kaxi of Triehinopoly, made a written 
declaration in tho shape of a letter to plaintiff to 
the effect that ho had divorced her, and repeated 
the divorce three times successively More tho Town 
Kazi of TrichinojK)ly. Defemlant directed also that 
the letter of divorce should lie sent to the plaintiff, 
but there was no evidence of her having received 
it. Heldf u{)on special ap(>oal, that it was clear ujion 
the authorities that there iiail l>een a valid divorce. 
Tho compressing the expression of the intention into 

I one sentence siicms, on the authorities, not to affect 
\ the legality of the repudiation, although some, doctors 
consider the process immoral. Hhkbip SaIB v . 

UsANABiBi Ammal « . 6Mad.,46S 

10, ' - ■■■ Khoola divorce, 

— Where a Mahomislan woman claimed a divorce from 
her husband on grounds which she failed to establish, 
but the husband, at the suggestion of the Court, 
agreed to a Khoola divorce on terms to be settled by 
a Kazi, — Held that the action of the Court in not 
dismissing the suit, but proceeding to suggest a com- 
promise by means of a Khoola divorce, was not illegal* 
Held also that a Khoola divorce is valid though 
granted under compulsion. Vabaxb Vitil ISVAL a. 
Opabkl Bbyakhtti Umah 

[I. L. B., 3 Mad., 847 

11, ' ' Wifds right of op» 

tion. Non- user of . — Under Mahomedan law, where the 
huslmnd gives the wife an option as to declaring her- 
self repudiated and she avails herself of it, the repu- 

6 A 


111 
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of divorce — continued, 

diation or divorce is binding on him ; and a discretion 
to repudiate wlieri attached to a condition need not 
be limited to any jjarticular period, but may be abso- 
lute as rtJgards time. Such option is not lost by non- 
user where there is nothing in the contract between 
the parties obliging the wife to exercise the option 
directly a breach of the condition occurs. Ashbitp 
Ali V. Abhad Au • . *16 W. B., 260 

12, Divorce ly wife, 

—Under the Mahomedan law, a husband may give 
his wife the power to divorce herself from him ac- 
cording to the form prcscrilHjd by that law for divorce 
by the husband. IIamidoolla v. Faizunwibsa 

[I. L. B., 8 Calc., 827 : 10 C. L. B., 291 

13, Pronunciation of 

word “ talaJc** by husband, — The mere pronunciation 
of the word “ talak ** throe times by the husband, 
without its being addressed to any person, is not 
sufficient to constitute a valid divorce by Mahomedan 
law. Semble, — That a divore pronounced in due 
form by a man against a woman who is in fact his 
wife, dissolves the marriage, tliough he pronounces 
it under a belief that she is not his wife. Fubzitnd 
Hobsbik V, Janu UiBBs . L L. B., 4 Calo., 588 

14, Divorce by one 

aeiiny on compulsion from threats, — According to 
Mahomedan law, the divorce of one acting u|m)u 
compulsion from threats is effective. Ibbauih 
MUliLA V, Enavbtub Kuuuan 

[4 B. L. B., A. C., 13 ; 12 W. B., 460 

15, - Repudiation by 

ambiguous expression, — Custody of minor children, 
—Where a Mahomedan said to his wife, when she 
insisted against his wdsh on leaving his house and 
going to that of her father, that if she went she 
was lus paternal uncle’s daughter, meaning thereby 
that he would not ri‘gard her in any other relationship 
and would not receive her l>ack as his wife — Beld 
that the expression used by the husband to the wife, 
being used with inUmtion, constituted, under 
Mahomedan law, a divorce which became absolute if 
not revoked within the time allow’etl by that law. 
Held, also, the divorce having become absolute, the 
parties being Sunnis, that the husliand was not en- 
titled to the custody of his infant daughter until she 
had attained the ago of puberty, Uamid Ali v. 
IxTiAZAN . . • . L L. B., 2 AH, 71 

16, ■■ - ■ — Zihar, — Mufta 

form of marriage, — Quwre , — Wliether the form of 
divorce oalliHl Ziliar may be exercised in the mutta 
form of marriage. In the matter op the peti- 
tion OP Lubdvn Sahiba. Lusoun Sahiba V, 
Kamab Kudab 

[L li. B., 8 Calo., 786: U C. L. B.» 287 

17, Khoia Mahomed- 

an$,'^Custom . — Custom as to divorce among Khoja 
Mahomedans of the Sunui sect considered. In be 

KASAM PlBBUAI • . .8 HOJXLp Ct^ 86 


MAHOMEDAN LAW— DIVOBOB— ewi/i- 

nued, 

16 , Effect of divorce.T-frrccer- 

eible divorce, — According to Mahomedan law a 
divorce is irreversible if the husband does not take 
back the wife before the expiration of her “ iddat,” or 
term of probation, Mozuppob Ali v, Kumkkb- 
UNI8SA Bibeb . . . W. B., 1864, 82 

19. Talak biddat,^ 

Husband and wife , — Order for maintenance upon 
husband, — Hffect upon order, — Presidency Magis- 
trate's Act, IV of 1877, s, 234. — Borah Mahomed- 
ans. — An order made under section 234 of Act IV 
of 1877 by the Presidency Magistrate directing a 
Borali Mahomedan husband of the Iraami sect to 
pay a sum monthly for the maintenance of his 

. wife, belonging to the Hanafi sect, does not do- 
i prive the husband of his right to divorce his wife, 
and after such divorce the Magistrate’s order can no 
longer be enforced. The tabik biddat, or irregular 
divorce, which is effected by thrtje repudiations at 
the same time, appears from the authorities to be 
sinful, but valid. In be Abditl Ali Isiimaii^i 

[I L. B., 7 Bom., 180 

So with an order made under Act XLVlll of 1860 
(Police Amendment Act), section 10. In be Kabam 
PlBBUAI . . . ,8 Bom., Cr., 96 

20. — Maintenance of 
wife, Order for. — Criminal Procedure Code^ 1872, 
$. 636, — /dda<!,”— An order for the maintenance of 
a wife, passtol under Chapter XLl of Act X of 1872, 
becomes inopemtive, in the case of a Mahomedan, by 
reason of his lawfully divorcing liis wife, and thus 
putting an end to the conjugal relation, but it dm^s 
not become so before the expimtion of the divorced 
wife’s “ iddat.” Abdur Jiohoman v. Sakhina, I. L, 
R., 5 Calc., 568 ; In re Kasam Pirbhai, 8 Bom., Cr., 
96; and Luddun Sahiba v. Kamar Kadar, I. L. 
R., 8 Calc., 736 ; Madras Higli Court Prm-iHidings, 
2nd December 1879, referred to and followed. The 
Mahomedan law of divorce relating to the iiiaintenanco 
of a divorced wife during her “iddat” referred to. 
In the matter op the petition op Din Mahomed 

[I. L. B., 6 All., Sa6 

mahomedan law— dower. 

See Debtor and Creditor. 

[I. L. B., 8 AIL, 178 

1 , Dower, Proof of claim to. — 

Deed of dower. Necessity of, — Verbal statement. — A 
deed of dower is not in all cases indispensable to tho 
truth and validity of a claim for dower. Semble, — 
There appears to 1x5 no reason w-by a mnkzernainah 
or statement made (not on oath lx?fore the Ck)urt) 
by parties in a position to know the fivcts, sbohld not 
have a certain weight. Jumulla v. Mvlka 

[1 Ind. Jur., N. 8., 26 

S. C. Mullesea V. Jumbsla . 5 W. B., 23 

S. C on appeal to Privy Council, Mullbbea v, 
JUMBBLA 

[U B. L. R., 376 : L. B., L A!, Sup. VoL, 136 
Tajoo Dbebbb v, Noobun Bbebbe 

[iw.i^di 
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hit ATT OMJbiiJAiy IjAW— DOWER.-— D ower, 
Proof of olaii^ to-^continued. 

3. — Verbal conirctcifor 

dower.-- Customary dower. Evidence of amount of. 
— A verbal contract of dower for a large sum i» 
admissible only if proved by most clear and satis- 
factory evidence. A customary dower must be 
proved by showing a custom of the women of the 
M’ife^s family to receive, rather than of the men 
of the husband’s family to pay, a certain dower ; 
the Mahoiiiedau dower being the consideration paid 
by the bridegroom for the marriage, and therefore 
regulated by the position and conduct of the bride, 
especially as Mahoinedan men often contract in<»8t 
unequal marriages, though the means and position 
of the bridegroom must not altogether be excluded 
from consideration. Kujkbmooddebn Ahmbd «. 
Hosskinbb . . . . 4W.B., no 

Orai evidence in 

proof of claim, — The very best description of oral 
cvi<ience is absolutely necessary to support a claim 
for dower where no kahinamah is produced, Hu- 
8EBNA V. Husmutoonissa . . 7 W. R., 485 

AbDOOL JuBBAR CuOWDHEY t>. COLLKCTOR OF 

Mymensikoh . . . llW.R.,e6 

Deed in lieu of dower. — iPos- 

sesswn. — Validity of deed.-— According to the Ma- 
homedan law, ixissession under a de( 5 d of bye-mokasa, 
executed in lieu of dower, is not necessary to its vali- 

dity. Kubebboonibsa o. Damush Ali 

13 W. R., 188 

6. Payment by husband to 

wife, — Presumption of nature of payment. — Qift. 
— Where a husband granted a dower of five lakhs 
of Lucknow rupees, and Hnb8e<iuently directed Sicca 
miK'es 4,50,000 Company’s jMiper to he sot aside for 
her, — held, under the circumstances, that this was 
to be presumed to be a payment on account of dower, 
and not a gift. Iptikarunissa IIboum v. Amjad 
Ali Kuan . . 7 B. L. R., P. C., 643 

————— Right to dower. — Where a 
MaboiniHlan (Shiali), on his marriage, being in jioor 
circuinstsuces, fixed a “ deferred” dower of H.51,000 
ujxjii his wife, and died without leaving sufliciunt 
assets to pay such dower, and his wife sued to reco- 
ver the amount of such dower from his estate, — Meld 
by Stuart, C. J. (Pbarbon, J., dissenting) that, it 
b«dug nowhere laid down absolutely and expressly by 
any authority on the Mahomedan law that, how- 
ever large the dower fixed may be, the wife is enti- 
tled to recover the whole of it from her husband’s 
estate, without reference to his circumstances at the 
time of marriage or the value of his estate at his 
death, the plaintiff "was only entitled, under the 
circumstances, to a reasonable amount of dower. 
Held by the Pull Bench, on appeal from the decision 
of Stuart, C, *T., that a Mahomedan widow was 
entitled to the whole of the dower which her deceased 
husband had on marriage agreed to give her, wliat- 
ever it might amount to, and whether or not her 
husband was comparatively poor when he married, 
or had not left assets sufilcient to pay the dower- 
debt SuctRA Bxbi 9. Mabfka Bibi 

[I. Lu R., 2 AlU 678 

UI 


MAHOMEDAN LAW— DOWER.— Right 

to dower — continued, 

7 , '■ '■■■ - Omission to claim 

dower in legacy. — According to Mahomedan law, if 
the widow assents to any person’s taking a legacy 
without putting forward her claim to dower, she 
cannot afterwards retract her assent. Kkzza Ho8 - 
sKiN Ifatoonnissa . . 24W. B .9664 

3 . Nature of dower. — JDower not 

spscZ/Ecrf.— -According to Mahomedan law, dower is 
presumed to be prompt in the abseneo of ex])ro8a 
conti*act, and may bo enforced at any time. Tadiya 
V. Hasanbbiyari , . . . 0 Mad., 9 

9, — . . . ■ - - - Exigible dower, no 

amount specified as. — Held where no spocilic amount 
of dower has been declared exigibUj, and as there was 
no clear evidence of what was customary, that tho 
Assistant Judge in a])peal committc'd no error in law in 
holding that one third of the whole might be con- 
sidertHl exigible during the life of the husband, tho 
remaining two thirds l)eing claimable on his death. 
Patma Bibx V. Sabuuduin 

[2 Bom., 807 : 2nd Ed., 291 

10 . — Mode of payment 

if divorced. — Inheritance, — Among Mahoniedans de- 
ferred dower be(U)mcs payable 011 tl»e dissolution of 
the marriage, whither by divorce or by the death of 
cither of the parties. According to Mahoinedan law, 
where the heirs of a woman claimed dower from her 
husband, which was mowajal, or deferred, and not 
due or payable till her death, their claim was asimplo 
money claim foundcil solely on the contract miwle by 
tlie husband. The husband is not a trustee for tho 
wife in respect of her dower, nor lias the, wife a lieu 
on her husband’s jiroperty. Queere, — As to the nature 
of the wife’s claim for dower against tlie heirs of bur 
husband. Mauar Ali v. Amani 

[2 B. li. B., A. C., 800 
8 . C. Khtratun V. Amani . 11 W. R., 212 
MbRRAN V. KirniUAM 

[0 B. li. R., 00, note : 13 W. R., 49 

11 , Prompt and rftf- 

ferred dower. — Custom. — Uniler Mahomedan law, 
when on marriage it is not siwcified whether a wife’ll 
dower is ]>roinpt or deferred, the nature of the dower 
is not to be determined with refc,reiice to cnsioin, but 
a portion of it must be cimsidisreil ]irompt. The 
amount to lie considered jirompt must )x^ ileterrnined 
with reference to the )) 08 itiou of the wife aud tho 
amount of the dower, what is custoiiiary l>eing at tlio 
t»rae time taken into consideration. Taufik-ttn- 
NIB8A V. Guulah Kahbar . 1. Ij. B., 1 AIL, 606 

12 , Non-payment of prompt 

dower. Effect of,— Husband and wife.— Shiah . — 
Sunni.— Suit for recovery of «u/e.— A woman of tlio 
Sunni st«t of Mahomedans marrying a man of tho 
Shiah sect is entithil to tho privileges secured to her 
married position Ijy the law of her sect, aud does not 
thereby Ixjcome govomwl by the Shiah law. Held, 
therefore, where a husliaiid sued to recover his wife, 
the one being a Shiah and the other a Sunni, that tho 

6 a2 
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MAEOMEDAn Z.AW— DOWER.— Eon- 
payment of prompt dower. Effect of— 

continued. 

wife's (lowor Inaiig “ exigible ” dower, and not having 
been paid, the suit was not laaiutainable under Sunni 
law. Nabbat Hubain v Hamidan 

[I. lie B., 4 AIL. 205 

13. ■' ■ - - ■ Suit for rcMti- 

tution of conjugal rightc, — Custom, — Prompt and 
deferred dower. — When a Mahomedan sues his wife 
for restitution of conjugal rights, such suit is to 
be determined with reference to Mahomedan law, 
and not with reference to the general law of con- 
tract. Under Mahomedan laW, if a wife's dower 
is “prompt" she is entitled, when her hiisbind 
sues lier to enforce his conjugal rights, to refuse to 
coliabit with him, until he lias paid her her dower, 
and tliat notwitli standing that she may have left his 
house without demanding her dower and only demands 
it when he sues, and notwithsttinding also that she 
and her husband may have already cohabited with 
consent since their man'iage. When at the time of 
marriage the payment of dower has not been stipu- 
lated to be “ deferretl," payment of a portion of the 
dower must be considered “ j)rompt." The amount 
of such portion is to be detennined with reference to 
custom. Where there is no custom, it must be deter- 
mined by the Oourt with reference to the status of 
the wife and the amount of the dower. Where a 
Court, following this rule, determined that one fifth 
only of a dower of U5,0(X) not stipulatiMl to be 

defornHl " must be considered “ prompt," inasmuch 
as the wife had been a prostitute and came of a family 
of prostitutes, it exercised its discretion soundly. 
Eidan 9. Mazuau UusAiN . I. Ij. B., 1 AIL, 4^ 

14. — — '■ .■ . destitution of 

conjugal rights. — A Mahomedan cannot, lu'jcording 
to Mahomedan law, maintain a suit against his wife 
for restitution of conjugal rights, even after such 
consummation with consent as is proved by coha- 
bitation for five years, whore the wife's dower is 
•‘prompt" and lias not boon paid. Ahdool Shukkoarx. 
daheem-oon~nissa, 6 N. W., 94, followed. Wilayat 
UnsAiN 9. Allah Hakui . 1. Ij. B., 2 AU., 831 

15. Marriage. — Suit 

for restitution of conjugal rights. — Plea ofnon-pag^ 
ment. — Form decree. — According to the Maho- 

modan law, marriage is a civil contract, uiwn the 
completion of which, by pro]K>8al and acrc'eptancc, all 
the rights and obligations which it creates arise im- 
medially and simultaneously. There is no authority 
for the pro}K)sition that all or any of these rights and 
obligations are dependent ujx)!! any condition prece- 
dent as to the payment of dower by the husband to 
the wife. Dower can only be rogartUnl as the consi- 
deration for connubial intercourse by way of analogy 
to price under the contract of sale. Although prompt 
dower may be demanded at any time after marriage, 
the wife is under no obligation to make such demand 
at any sjwcifted time during coverture, and it is only 
upon such demand being mode that it becomes pay- 
able, This claim may be used by her as a means of 
obtaining i>aymcnt of the ilower, and as a defence to 
a claim for cohabitation on the juirt of the hui- 


MAHOMEDAN LAW «DOWBB. — Non- 
payment of prompt dower. Effect of~> 
continued, 

band without her consent ; but, idthougli slie may 
plead non-payment, the husband's right to claim co- 
habitation is antecedent to the plea, and it cannot be 
said that until he has |Miid prompt dower bis right to 
cohabitation does not accrue. The sole object of the 
rule allowing the plea of non-payment of dower is to 
enable the wife to secure payment. Her right 
to resist ber husband so long as the dower remains 
unpaid is analogous to the lien of a vendor upon the 
sold goods while tliey remain in his possession, and so 
long as the price or any part of it is unpaid ; and her 
surrender to her husband resembles the delivery of 
the goods to the vcndcje. Her lien for unpaid dower 
peases to exist after consummation, unless at such 
time she is a minor, or insane, or has been forcred, 
in w'hich case her father may refuse to surrender her 
until payment. It cannot in any ease bo pleaded so 
08 to defeat altogether the suit for restitution of 
conjugal rights, which is maintainable upon the 
refusal of either jmrty to cohabit with the other ; and 
it can only operate in modification of the decree for 
restitution by rendering its enforcement conditional 
upon payment of so much of the dower as may 
Ixi regarded as prompt, in accordance with the jirin- 
ciple recognised by Courts of equity under the 
genenil category of comj[)ensation or lien, when plead- 
ed by a defendant in resistance or modification 
of the plaintiff's claim. Buztoor Ruheem v. Shums^ 
oon-nissa Begum, 11 Moore* s I, A., 551 ; Mulleeka v. 
Jumeela, 11 B. L, R., 375 i Khajooroonissa v, Ayee- 
sooH'issa, L.R., 21. A.,235 ; Nawah Bahadoor Jung 
Khan V. Uzeez Begum, N. W., S, £>. A., 1843, 46, p. 
180j Jaun Beheex. Beparee, 3 W. R.,93i Oatha Ram 
Mistree x. Moohita Kochin Atteah Doomoonee, 14 
B. L. R , 298 ; and Eidan x. Mazhar Husain, I. L. 
R„ 1 All., 483, referred to. Ahdool Shukkoar v. 
Raheem-oon-nhsa, 6 N. W,, 94 ; Wilayat Husain v. 
Allah Rakhi, I. L. R., 2 All., 831 ; Nasrat Husain v. 
Hamidan, I. L. R., 4 All, 205 ; and Hasir Khan x, 
Umrao, Weekly Notes, All, 1882, p. 96, dissented 
from. In a suit bn»ugbt by a husband for restitution of 
conjugal rights, the parties being Sunni Mabomedans 
governed by the llanafi law, the defendant pleoiled 
that the suit was not maintainable, as the plaintiff 
had not paid ber dower-debt. The plaintiff tbere- 
uptm deimsited the whole of the dower-debt in Court. 
It api)cared that the defendant's dower had been 
fixtnl without any sjweifieation as to whether it was 
to Ihi wholly or partly proihpt. It also appeared that 
she hail attained majority before the marriage, and 
that she had cohabited with the plaintiff for thi'ee 
months after marriage, and there was no evidence 
that she had ever demanded payment of her .dower 
bt'foro the suit was filed, or that she had refusetl co- 
habitation on the ground of non-payment, llesides 
the plea alrtiady mentioned, she also relied ui^on alle- 
gations of divorce and cruelty, but these all^rations 
were found to bo untrue. The lower api>ellate 
Court dismisaiMl the suit, bolding that inasmuch as 
the plaintiff bad not paid the dower-debt at the time 
W’hen be brought his suit, he had no cause of action 
under the provisions of the Mahomedan law. Held 
by the Full llcuch that the lower Appellate Court's 
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MAHOMED AN DAW-DOWER. -- Non- 
payment of prompt dower, Effect of— 

continuffds 

view of the Maliome<lan law velatiiig to conjupjal 
rights and the husband’s obligation to pay dower 
was erroneous; and that the piaintiif, under the cir- 
cumstances of the case, had a right to maintain the 
suit. Abdul Kadib o. Salima 

[L D. 8 AlU 149 

10, Suit for dower . — Gauge of 

action. — In a suit by a Mahomedan w’idow to 
recover frrnn the heirs of her husband the amount 
of dower wdiich became due to her after her hus- 
band’s death, the cause of action must be deemed to 
liave arisen at the time when she was ejected by 
order of Court from the property left by her husbami, 
and which she held as security for the satisfaction of 
her dues. SooBMA Khatoon a. Attaffoonnisba 
Khatoon 2 Hay, 210 

17. — Exitfihle dower, 

— Cause of action. — Deferred dower. ~ According to 
Mahomedan law, mojal or exigible dower is j)ayable 
on demand at any time from the consummation of 
the marriage up to the death of the wife, and a suit 
preferred by heirs for their mother’s mojal dower 
will be in time if brought within twelve years of Uie 
mother’s death. Mowajal or iion-exigiblc or deferred 
dow'cr is claimable on the dissolution of the mar- 
riage either by death or divorce. Shares of dower 
w'hen received by the legal inheritors thereof ccjase 
to be dower, and become part of the recipient’s 
estate. IIOSSEINOODDSEN Chowdhby 9 . Tajun- 
KIBSA KHATOOlf . . . W. R., 1864, 199 

18. Prompt and defer- 

red dower, — A Mussalman, on his marriage, entered 
into a written agreement (unregistered) with his 
wife to pay her a lakh of rujsics, one fourth as 
prompt (mojal) dower, the rouiainder as deferred 
(mowajal) dower, A separation occurred between 
the husband and wife, but there was no divorce. 
During the separation, on 3rd May 1861, the wife 
petitioned for leave to sue as a pauper to recover the 
balance of her prompt dower. The husband, on the 
Ist July 1861, died a petition denying her claim 
against him. The wdfe’s application to sue as a 
pauper was rejected on 27th January 1862. The 
bu8i)and died on 30th August 1867. On the 13th 
May 1869 the widow brought her suit to recover the 
balance of prompt dower and the whole of the de- 
ferred dower. Held tliat she could recover the latter. 
The cause of action in ros]>ect of deferred dower 
could not arise until the husband’s death. But the 
cause of action in respect of prompt dower arises | 
upon demand by the wife and refusal by the hus- 
band. Khajabanxissa o. Kisanxissa Begum 

[5 B. D. B., 84: 18 W. R., 371 

19. ■■ - Limitation. — Di- 

vorce. — Where dower is “ prompt,” limitation does ^ 
not begin to run until the dower is demanded or 
the marriage is dissolved by death or otherw ise. The 
amount claimed, — ris,, H16,25,000, — not having been 
disputed in the Court of original jurisdiction, w^as 
allowed. Quare , — Whether, in the case of a divorce. 


MAHOMEDAN DAW - DOWER. - Suit 

for dower — continued. 

a cause of action accrues in rrapect of deferred 
dower before tin* repudiation has become irrevocable, 
or the dow'er has been demanded. Mullbeka o. 

JUMEELA .... 11B.D. R., 876 

[D. R., D A., Sup. VoL, 186 

S. C. in lower Court, J umebla v. Mullbeka 

[W. 1864, 262 : 6 W. R., 28: 

1 Ind. Jur., N. 8., 26 

20, — Exigible dower. 

—^Demand. — A pplication to sue informd pauperis . — 
Cause of action. — The prompt or exigible dower of 
the Mahomodau law may n^garded as a debt 
always due and demandablc during the subsistence of 
the niarriagi*, and certainly jiayable on demand. On 
a clear and unambiguous demand by the wife for 
paymenf, and refusal by the huslmnd to pay such 
dower, a cause of action accrues, against which limit- 
ation la^gins to run. An fi]>])lication under sitetion 
299, Act VI II of 1850, by a Mahomedan woman for 
leave to sue her husband for exigible dower informd 
pauperis^ may lie tivkon to cxjircss her intention of 
bringing an action for dower only if slus obtains leave 
to do so as a pauper. Until she has the Court’s per- 
mission to Bui;, her ap]>lication does not amount to a 
demand by way of action. A counter-petition by the 
liusband objecting to the panjMsr suit being allowed, 
and denying bis liability to i»ay the dower, docs not 
alter the character of the procetulings, since no opiK)- 
sition on his part can constitute a cause of action 
unless there has been a previous demand by tlio wife ; 
the option being with her to demand the dower or 
not, and to elect her time for domondiug it. Kita- 
JABANNISSA 9. SAIFOOLLA KhAN 

[15 B. D. R., 806 : 24 W. R., 168 : 

D. R.,2I. A., 286 

Jlevcrsing the decision that tlie suit, as regarded 
the prompt dower, was barred by limitation in KuA- 
JABANN188A V. ItlSANMNHA BeUi. M 

[6 B. D. B., 84 : 13 W. R., 371 

2L Demand.^ 

JAmitaiion. — A Mahomedan of the 8hia sect by a 
deed of dower charged his whole estaU^ witli a cer- 
tain sura wlien dc.mandcd by his wedded wife, but 
did not im])ignorate his estate to secure the sum put 
in settlement. The dower was not demanded during 
the lifetime of the husband, and his widow at his 
death took possession of his estaU; in satisfaction of 
her claim. Held by the Sudder Dew'unny Court, and 
such decision on apj)cal conlirnted by the Privy Coun- 
cil, that the widow Itad a lien upon her oecoased 
husband’s estate as being liy|)othecated for her dower, 
and could either retain j)roj)crty to the amount of 
licr dower or alienate |>art of the estate in satisfaction 
of her claim. Ueld^ also, tluit a demand in the life- 
time of tlie husband was not necessary, and tliat 
though more than twelve years bad elapsed from the 
date of the deed and the time the widow set up her 
claim for dower, the claim was not barred by limita- 
tion. AMBEU-OOX-BIBSA 9. M 0 UAD-OON-KI 88 A 

[6 Moore’s D A., 211 

22 ' " ■ ■ Oenuinenese of 

kabinamah.— Bight to sue without certi/icate under 
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XCAHOMEDAN liAW — DOWEB.— Suit 

for dower — continued* 

Act XXVII of 1860, 8. 3. — Prompt and deferred 
^v}er . — The appellant, one of the royal family of 
Oudh, sued his father, tlic respondent, for R60,000 as 
his share of the dower alh^ged to have been settled 
on his mother, the late Oomrao Begum, who left as 
her heirs her Inisband ^the api>cllant), her only son, 
and three daughters, who were made joint defend- 
ants. The plaintiff’s case was that the dower being 
unpaid, ho, as co-heir, iKJcame entitled to three tenths ; 
but, having regard to the cireuinstaiices of the husband, 
he had limited her claim. The rcsxmndeiit disputed 
the genuineness of the kabinamah and the amount 
of the alleged dower, pleading that whatever was its 
amount it liad been satisfied during the lifetime of 
Oomrao Begum. The first Court decreed the suit, 
but the lower Appellate I'ourt, holding that the de- 
fendant had established his plea of satisfaction, re- 
versed the decision. Held that the mchrnamah was 
a genuine document, and that the dower was of the 
amount alleged by the plaintiff, subject to modifica- 
tion according to the law and practice in Oudh ; but 
that, as plaintiff had taken out no certificate under 
Act XXVll of 1860, section 8, the casts should bo 
remitted to the Judicial Commissioner to have it as- 
certained what amount of dower was payable by the 
respondent to the estate of his decoastul wife, and 
what, after payment of debts, was the share of dower 
due to eoith co-sharer. Where it is not expressed whe- 
ther the payment of the dower is to be prompt or 
deforrotl, the ruh» is to regard tl>e whole as duo on 
demand. Where no time for the payment of 

deferred dow(*r is expressly limited by contract, must 
it bo presumed to be payable on the death of cither 
husband or wif<% or only on tlie death of the husband ? 
Budab Bukht Mouummud Ali v. Khubbum 
Bukht Yauya Ali Kuan , 19 W. R., P. C., 316 

23. ■ liien for dower.— of 

amount of dower. — On an issue whether an oral gift 
of an estate, consisting of certain talookas and mou- 
zahs, had been made by a Mahomedan proprietor 
in favour of his wife, tlie gift having been stated to 
have been made in consideration of a dower of a cer- 
tain amount, which remained unpaid, it was not 
noocssary to aifinn in the decision that that amount 
of dower had been agreed ui)on prior to the marriage. 
It is not necessary tt> constitute dower by Maho- 
medan law tliat the dower should be agreed upon 
before marriage ; it may be fixed afterwards. Kahab- 
VUVI8SA BiBI V. HUSSAINI BibI 

[I, Ii. R., 8 AIL, 266 

24. Lien of widow 

againet heir.^Amount of dower unascertained , — 
In a suit against the two widows of a deceased 
Mahomedan, who had obtained a certificate of ad- 
ministration to his estate under Act XXVll of 1860, 
the plaintiff claimed a 12 -anna share of the estate, 
and prayed for the jx^ssession with mesne profits 
from tho death of the decotvsed. The widows claimed 
to have their dower first satisfied. The amount of 
the dower had not been ascertained. Held that the 
widows hod a lien for their dower on the estate, and 
the plaintiff was not ent itled to recover possession so 
long as any portion of the dower remained unsatisfied. 
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This was so though the amount of the dower wai 
unascertained. Aumed Hosbbin », Khadija 

[3 B. Ii. R., A. C., 28, note : 10 W. R., 36C 

Tajim u. Wahed Ali . . 22 W. R., lit 

Nousha Bbqum r. Uhbao Beoum 

[7 N. w., ec 

Atahub Ali ». Altae Fatima 

[10 W. B., 870, note 

25. M ahome d a 

widow . — Widow's heir. — Determination of amoun 
of dower. — A Mahomedan widow lawfully in pos- 
session of her husband’s estate occupies a positior 
analogous to that of a mortgagee, and her possessio 
‘cannot be disturbed until her dower-debt has beer 
satisfied, and after her death her heirs are cutitlec 
to succeed her in such possession, and if wrongfully 
deprived thereof, to maintain a suit for its recovery. 
Held that the ruling of tho Court in Balund Khan 
V. Janse, 2 N. W., 319, — that where a defendant i. 
found to be in possession of landed property in lier 
of dower, and it is held that the plaintiff is not en- 
titled to sue for possession of the projH^rty until such 
claim for dower has been satisfied, it is not necessary 
to determine tho question of the amount of such 
dower, tho matter being one which could l)c settler 
propt'rly in a suit for an account of what was due as 
dower, — was not applicable to a case where the plain- 
tiffs seeking to recover possession did not claim as 
heirs of the widow’s husband, hut as heirs of the 
widow herself, and where tho decree for i>oBBes8ion 
passed in their favour would remain undisturbcc 
even if an amount less than that fixed by the lower 
Appellate Court were found to be what was due as 
dower. Azizullah Khan v. Ahmad Ali Khan 

[L L. B., 7 All., 363 

26. Law in Oudh . — 

Punjab Code. — The widow of a Mahomedan, in pos- 
session of her husband’s estate under a claim of dower, 
has a lien upon It as against those entitled as heirs, 
and is entitled to possession as against them, till her 
claim of dower is satisfied. According to the Punjab 
Code (held to be in force in Oudh in the years 1859 
and 1860), the dower mentioned in a marriage con- 
tract (instead of being enforced as an absolute deed, 
as claimed by the appellant) was subject to a modifica- 
tion at the discretion of the Court, both in the ease 
of a divorce and on the death of the husband. Mul- 
KAH Do Alum Nawab Tajdab Bohoo v. Jehan 
Kudb 

[2 W. B., P. 65 : 10 Moore’a I. A., 262 

27. The heir ^f a 

deceased Mahomedan having dispossessed the widow 
of deceased, who was in possession in lieu of dower, 
takes the estate subject to her lien for the amount 
of her dower. Umbd Ali v. Safeihan 

[8 B. Ii. B.. A. C., 176 
So does a purchaser from her son, and the pur- 
chaser cannot dispossess the widow in possession in lieu 
of dower. Bunday Ali Khah v. Chotbb Bibbe 

[1 Agra, 273 
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28. Widow in pos- 

sess ion in lieu of dower. -^Charge on estate for 
dower, — Wlicrc a Court holds that a dofondant is in 
possession of certain landed property in lieu of dower, 
and that the plaintiff is not entitled to sue for }K)8- 
session of the pro|K*rty until such claim for dower 
has been satisfied, it is unnecessary to determine the 
question of the amount of such dower, plaintiff hav- 
ings plead(Hl that the dower had Ik'cii surrendered. A 
Mahonu'dan widow is entitled to a lien for whatiwer 
dower remains due to her, although there may be a 
di8put<^ as to what is the amount actually due, 
having reference to the amount originally filed as 
dower, or to the amount satisfiecl by payments. An 
heir to a share of the estate is not entitled to recover 
}>o88ession from the widow so long as any portion of 
the dower remains unsatisfied, nor can he Imj entitled 
to mesne jirofits, but his proper course is to bring a 
suit for an account of what is due as dower, and to 
pray that in satisfaction of that amount he may be 
j)ut into possession of his share of the estate. Pay- 
ment of the widows, like every other debt, must be 
made Indore the estate can be distributed amongst 
the heirs. IIaluni) Kuan o. Janbb 

[2 N. W., 318 

See UrzooL Beoum v, Ladlbe Begum 

[2 N. W., 826 

And Imdab Hosseik v, Hobsbineb Bukbh 

[2 N. W., 827 

29. - Lien on estate of 

husband, — Where the widow of a Mahomedan ob- 
taiiUHl actual and lawful }H)S8es8ion of the estates of 
her husband under a claim to hold them os one of 
the heirs and for her dower, it was held that she 
was eiititled to retiiin possession until her dower was 
satisfied, with the liability to account to those; eii- 
tithnl to the property subject to the claim for the 
profits received. BacuuK v. Hamid Hosskin 

[10 B. L. B., 45 : 14 Moore’s I. A., 
377:17 W. B., 113 

80. Sight of widow 

to possession against heirs. — A widow, who is not 
entitled to more than her legal share in her hus- 
band’s estiitc, has no right to the exclusive [)osseHBion 
of the entire estate, unless it be found that she was put 
in ]M)88es8ion of the entire estate either by her hus- 
band or by the consent of the other heir or heirs in 
lieu of dower. Ameeuun v, Hujikemun 

[2 Agr&t Ft II, 162 

Where it is so found, she lias such i ight KuSEElf 
Buesh Khae 9 , Doolhin Kuooud 

[16 W. B., 82 

8L ■ " ■■ - Sgpotheeatiou , — 

Seng, Beg. VII of 1832 . — The widow’s claim for 
dower under the Mahomedan law is only a debt against 
the husband’s estate. It may be recovered from the 
heirs to the extent of assets come to their hands. 
It does not give the whlow a lien on any sjiecifii* pro- 
perty of the deceased husband so as to enable her to 
follow that property, as in the case of a mortgage, 
into the hands of a bond fide purchaser for value. 
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Semhle, — Under the Mahomedan law, there is not 
hypothecation without seisin ; but a creditor, whether 
widow or any other creditor, if in possession of the 
husband’s property with the eoiiseut of the debtor or 
his heirs, might hold over until the debt is paid ; and 
the cases cited to show that the widow had a right to 
hold until her dower was paid off ])roceeded on this 
principle. Per HonuousE, J, — It is very questionable 
w'hetber the Court is bound to apply the Mahomedan 
law to tills case under the jiro visions of Itcgulatlon 
VII of 1832, the case not being one of siiccesaion, in- 
heritance, marriage, caste, or religious usage; but 
simply one of contract. YN'^ahidunnissa v. Siiun- 
BATTUN . . 6B. L. B., 64: 14 W. B., 289 

32. Assignment to 

wife in lieu of dower, — Subsequent decree affecting 
share, — Priority of assignee over decree-holders,'-^ 
Where a person had by deed assigned his share to his 
wife in lieu of dower, and the assigm*e had been put 
in possession of the share so assigned to her under the 
decree of the Court, — Held tliat the reiUictiou of 
shart's by any subseipient decree would not affect the 
assignment, and if at all affected, she (assignee) 
Vould be entitled to have tbe same extent of land 
made up to her out of wbatever other interest her 
husband or bis heirs may have liiid in the estate; 
tliat her right would be prior in time and preferable 
to any that could bo set up by a creditor under a 
decree subsequent to assignment, and that the plain- 
tiffs who purehased from the assignee were conse- 
quently entitled to decree. DuUK Singh v. Ham 


SUHAI • 

• 

• • 

, . 2 Agra, 89 

83. 



— Sight of widow 


to possession for dower as against heirs. — A Maho- 
medan w idow, oven though she liave a valid claim for 
dower against her liusband’H cstati?, cannot take pos- 
session of the estate as against the heirs, but must 
sue them regularly for the e.mount due to her, 
Belahut V. Mowla Bukbh . 5 W. B., IM 

84. ■ — Dispossession of 

widow. — Wasilat. — The widow of a Mussulmuii, in 
jxissessiou of her hushaiid’s estate under a claim of 
dower, has a lien upon it, and is entitled to {Hisscssion 
as against those entitled as heirs, till her claim ia 
satisfied. Should the widow in such a case be de- 
prived of possession by a deensi in favour of hein 
who take with notice of her claim to dower, and 
more particularly wh(*re her right to sue has been 
expressly reserved, the heirs take subject to a lien of 
wbicli the projicrty is not divcstiid by the decree. 
Held, by tbe Apjxdlate Bench, that in a case in which 
a Mahomedan widow liad, after many years of posses- 
sion as above, licen compelhul to make over one sixth 
of her estate to her motlier-iri-law, and then sued her 
mother-in-law for one sixth of her dower without in- 
terest, she was entitled to recovei her claim without 
reduction on account of wasilat. WOOMATOOL FatiMA 
Beoum p. Meeeunmunnissa Khanum 

[9 W. B., 818 

85. Selinquishmeni 

hg Son in favour of mother for her unpaid dower , — 

The Pri^y Council reversed so much of the decision 
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of the High Court as ruled that the effect of an 
arrangement between the plaintiff and her son, by 
which the son relinquished his share in his late 
fatlier’s property, was not that the mother took an 
absolute interest in the proj^erty in satisfaction of 
her claim for unpaid dower, but that she should have 
only a lifednterest, the son retaining the legal rever- 
sion in himself ; the Privy Council being of opinion 
that the creation of such a life-estate did not seem to 
be consistent with Mahomedan usage, and that there 
ought to be very clear proof (which had not been 
shown in this case) of a transaction so unusual and so 
improbable amongst Mahomedans. A widow's claim 
for unpaid dower, when it does not, by virtue of a 
bye-mokusa executed by her husband, become a pre- 
ferential charge on the estate, constitutes a debt 
payable pari pateu with the demands of other credit- 
ors. Hambbda «. Budlun . 17 W. B., P. C., 626 

86. Widow out of, or 

in wrongful, pouettion, — Whore she is not in posses- 
sion or her possession is unlawful, her right is to de- 
mand the amount of her dower l“om the heirs : such 
amount being realisable from their shares of the 
estates, like other debts, in the usual course of law. 
Mbbuun «. Najbbbun • . .2 Agra, 886 

87. — ' - night of widow 

deprived of estate hy heir, — Where a Mahomedan 
widow was improperly deprived of a portion of such 
estate under a decree in a suit by an heir of her hus- 
band, the question as tr> her right of dower having 
been before the Court, but not disposed of by the 
Judge in that suit,~/jr^/d that the heir must bo 
treated as having taken the property subject to a 
right of lien which was not divested by the decree in 
the former suit. Jabbb Khakum «. Amatool Fa- 
tima Khanum . . . . 8 W. R., 61 

88. '■ ' Inheritance, — 

Transfer hy widow in possession in lieu of dower , — 
night of purohetser, — Heirs, — Held that a purchaser 
of a deceased husband's estate from a Mahomedan 
widow, in possession thereof, pending payment of 
her dower, is not entitled to plead non-satisfaction of 
her dower-debt to a claim by her husband's heirs for 
their share of his inheritance, as the widow's right to 
dower is personal to herself and does not pass to a 
purchaser of the estate. Bachan v. Hamid Hossein, 
20 B, L. n., 45 } and Batayet Hossein v. Hooli 
Chand, L, B,, 5 I. A,, 211, referred to. Ali Mitbam- 
MAD KEAK V, ABIBULLAH KHAK 

[l.D.B.,6 All.,60 

89. night of morU 

oagee prior to suit for dower,^A. Mahomedan dying, 
his son H, who was in possession of the whole of the 
deceased's property, mortgaged it to secure repa^ent 
of money advanced to him by the mortgagee. In the 
following year the three widows of the deceased, 
brought a suit against N, to assert their right of dower, 
obtained a decree, and in execution attached and 
sold the property, and, buying it themselves, got into 
possesion. The mortgagee then brought a suit to 
obtain from the widows the property which he had 
purchased. Held that until the widows brought their • 
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suit the property in N*s hands was not subject to a 
lien or charge in favour of them, and that it passed 
free from incumbrances to the mortgagee as a bond 
fide purchaser for valuable consideration. Held, also 
that the plaintiff was entitled to so much of the pro- 
perty as was N*s share. Begum v , Dooleb Cuund 

[20 W. B., 93 

40. Power of widow to alienate 

share of which she is in possession in lieu 
of dower. — Suit to avoid alienation, — Heldt\\ntn 
widow in possession of the share of her deceased hus- 
band's heirs in lieu of dower, is not comjwtent to 
alienate it, and the heirs can sue for the avoidance of 
such transfer made by the widow. Mahombd Ussut)- 
oollah Khan v. Ghabhbba Bbbbeb . 1 Agra, 160 

They cannot, however, claim possession before the 
dower is paid. Azbbmuk v, Asgvb Ali 

[2 Agra, Ft H, 167 

41. ■ '■ ' Share hy right of 

inheritance, — Held that a widow who is in possession 
of lior husband's estate in lieu of her dower is not 
competent to alienate the whole estate permanently, 
but can only sell what belonged to her by right of in- 
heritance. Kummuu-ool-vissa Begum v. Mauo- 
MBi) Hussun . . . .1 Agra, 287 

42. Power of mother in posses- 

aion of daughter’s shares in husband’s 
estate in lieu of dower. — Daughters without im- 
mediate right, — Held that the mother who is in pos- 
session of her daughter's shares in her husband's 
estate in lieu of dowser is not at liberty to sell them, and 
the sale can be invalidated, although the daughters 
may not be entitled to immediate entry upon their 
shares. Ohupoobun Bbbbb v, Mubtukedeu 

[2 Agra, 800 

43 . Purchase of property by 

wife out of money g^ven in account of 
dower. — Husband and wife. — Under the Maliome- 
dan law, a wife may (except w'ith fraudulent intent) 
purchase proi)erty as her own during her husband's 
lifetime with money given to her by him on account 
of dower. Nasoo v . Mahatal Bebbbb . 4 W. R,, 7 

mahomedan daw—endowment. 

See Custom .1 Bom., 86 

1 . Creation of endowment. — 

Verbal endowment. — According to Mahomedan Ihw, 
a valid endowment may be verbally constituted with- 
out any formal deed. Shubbo Nabajn Singh v . 
Ally Bdxbh Shah . . . 2 Hay, "416 

2. ■ Charges on profits 

for definite period. — The primary objects for w'hich 
lands are endowed under the Mahom^au law are to 
support a mosque and to defray the expenses of wor- 
ship therein. The mere charge upon the profits of an 
endowed estate of certain items which must in time 
cease, and the lapse of which will leave the whole pro- 
fits availaUe for the purposes of the endowment, does 
not render an endowment invalid under the Mabo- 
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—Creation of endowment^con/imued, 
modan law. Muzhueool Huq v. Puhraj Ditabbt 
Mohipattub . . . . 13 W. R., 235 

3. — ■ — Tf^ordf declaratory 

of appropriation. — Motive. — The chief elements of 
wukf are s^HicIal words declaratory of the appropria- 
tion and a pro]>er motive cause ; and where the de- 
claration is made in a solemnly, published document, 
the wukf is completed. Doyal Cudkd Muluok t*. 
Kbbamut Ali . , . .16 W. R.* 116 

4. Landt set apart 

for support of mosque. — The payment of expenses of 
a mosque out of the rents of certain pmperty is not 
proof of itself that the projHjrty is endowed. Shuef- 
ooNMSSA V. Koolsooh . . 25 W. B., 447 

6. Grants for subsist^ 

ence. — Grants to an individual in his own right, and 
for the ])urposc of furnishing him with the means of 
subsistence, do not constitute a w'ork for endowment. 
Kunbbz Fatima v. Sabbba Jan . 8 W. R., 813 

6 . JTuhf . — Construc- 

tion of deed of endowment. — Settlement on person 
and his descendants to three generations ^ and after- 
wards to chariig. — Appropriations of property by 
settlement. — A Mahomedan settled a portion of his 
immoveable projierty as follows : " I have made 

wukf the remaining four annas in favour of my 
daughter B. and her d(!Bcendants, as also her descend- 
ants’ descendants* descendants, how low soever, and 
when they no longer exist, then in favour of the i)oor 
and needy.” Held, this settlement did not create a 
valid wukf. To constitute a valid wmkf, there must 
bo a dedication of the projHjrty solely to the w'orship of 
Gotl or to religious or charitable purj^oses. Semble, — 
Appropriations in the nature of a settlement of proper- 
ty on a man and his descendants can only l>o treated 
as legitimate appropriations under the designation of 
wukf where the term ” sodukah ” is used. Kven sup- 
posing they could be so treated, it would be necessary, 
m order to validate a wukf by making a settlement 
of property on himself or his descendants, for a man 
to reduce himself to a state of abwdute poverty. 
Mahombd Hamidulla Khan u. Lotful Huq 

[L I.. Rm 0 Calc., 744 : 8 C. L. R., 164 

7, - — Wukf. — Settlement 

on man and his descendants. — Semble, — To con- 
stitute a valid wukf according to Mahomwlan law, it 
is not sufficient that the wonl “ wukf ” l>e used in 
the instrument of endowment. There must la* a ile- 
dication of the property solely to the worship of (bxl 
or to religious and charitable purposes. A Maho- 
medan cannot, therefore, by using the t<*rm “ w'ukf,” 
effect a settlement of proj^erty upon himself and 
his descendants, which wdll keep such property 
inalienable by himself and his descendants for ever. 
Held that the plaintiffs, wlio were sons of a daughter 
of one of the original settlors, did not come within the 
meaning of the term “ aulad dar aulad ” or the term 
" warrasan ”, used in the instrument of settlement. 
Abdul Gannb Kabam u. Hubsxn Mita Barimtula 

[10 Bom., 7 
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8 . ———Wukf. — Possession, 

Delivery of^Orant of endowed property. — To con- 
stitute a valid wukf,” or grant made for cliaritablo 
and religious purposes, it must, according to the doc* 
trine of the Shias, be absoluto and unconditional, and 
possession must Ik* given of the ** niowkoof,*' or thing 
granteil. Where a Mahomedan lady exccutod a deed 
conveying her property on tnist for religious purposes^ 
reserving to herself for life two thirds of the income 
derivable from the pr()perty, and only making an 
absolute and uncotiditional grant of the rest for the 
piir{ioscs of the trust, — Held that. Under the Maho- 
medan law, the deed must Ik? eonsldered Invalid with 
respect to that jwrtlon of the income reserved by the 
grant<)r to herself for life ; hut as to the rest, that the 
deed operatinl as a gocnl and valid graint. Kalttb 
Hossein c. Mbubum Hbebeh . 4 E. W., 165 

9. Wukf, — Mut* 

watli. Bight to sue. — A Mahomedan of the Shaft 
sect, by a deed of settlement exeeuted in 1838, called 
a wukfniunah, settled moieties of his estate on his two 
wives, their daughU^rs, and the dt'scendiints of the 
donees in each line so long os it should subsist, with 
cross remainders, on the extiuetion of either line, to 
the represmitatives of the other, with final remain- 
ders, on the extinction of both, b) the heirs of tho 
settlor. Tho settlor (tonstituted himself the nazir or 
mutwalli (superiutirndent or trustee) of tho estate 
during his life, and noininaU‘d A. and B. to act as 
such after his death with the consent of his wives. 
In 1840 the settlor died ; A. died in 1805; B. survived. 
The wives and daughters of the settlor also died. 
The representatives of one of the settlor’s daughters 
sued the defendant to retu)ver a part of the estate, 
which had l)een sold to him by the Civil Court, as 
tho pro|>erty of another of the daughters, on the 
ground that the estate on the d(*ath of that daughter 
])ussed as wukf to her surviving sister. Held that, 
suppising tlni wukf to have been vali<lly created, tho 
right to bring the suit l>elunged (accorcling to Maho* 
medan law), not to the heirs or descc'ndants of the 
settlor, but to the rnutwallis (superintendents) 
jointly. On the detith of one of the rnutwallis, a 
successor to him should have been appointed in the 
first place by the settlor, and, failing him, by his exe- 
cutor, if Iwi! hod ap)K)intc<l any, otlu'.rwise by the 
Court on the application of the jiartics Ijcncficially in- 
U;rested in the estate. Queere, — Whether a wukf 
could be crcati'd for the purjKJse merely of conferring 
a {R^rpetiial and inalienable esbiU; on a particnlar 
family without any iiltiriiate express limitation to the 
use of the i>oor or some other inextinguishable class 
of beneficiaries. Phatb Saheb Hjbi v. Damodab 
Pekmji . . . I. L. R., 3 Bom., 84 

10. Charitable object, 

— Subject of wukf— Shares in company. — Accord- 
ing to Mahomedan law a wukf cannot be created 
of shares in a limited liability (xnnpany. A wukf, the 
puqiose of which is to create a mere family settle- 
ment without a charitable object, is invalid. Abdul 
Ounne Kasam v. Hussen Mfiya Bahimtula, 10 Bom,, 

[ 7 : ami Mahomed Hamidulla Khan v. Budrunissa 
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Kkatoon, 8 C. L. R., 164, followed. Fatima Eibeb 

f>. AbIF iBliAILJBU Buam . . 0 C. I«. B., 66 

11- - — — Wukf, — Pro- 

w^ions for payment of debts and maintenance , — 
Minor plaintiff. — Guardian, — A Mahomedaii created 
a wukf of all hie pr()|K)rty, and tti>pointed his minor 
grandson inntwalli, providing that during the min- 
ority the projHjrty should be mamiged by the minor’s 
father. I’he deed contained a })rovision that, in the 
first jdace, certain debts should bo paid, and then 
provided that the property should be applied towards 
the religious uses created and the inaiBtenance of 
of the settlor’s grandsons and their male issue. In 
execution of a decree against the minor’s father, the 
endowed property was attached and sold. In a suit 
by the minor through his sisU^r, as guardian, to 
recover jKJssession of the property, in which suit the 
sister was not made guardian ad litem by an order of 
Court, but was allowed to sue by the District Judge, 
—-Held that the suit was maintainable as framed. 
Held, also, that notwithstamliitg the provisions for 
payment of debts and maintenance, the wukf was 
valid. LroHMiPUT Singh c. Amib Alum 

[L li. B., 9 Calc., 176 : 12 C. L. B., 22 

12. Grant to grantees 

and their aulad va ahfad , — Meaning of the word 
**ahfad.** — Wukf, — Taxdgat and sajjadanaahin. 
Right of females to hold the offices of, — A certain vil- 
lage was granted by the Mogul Oovernment in inam 
to two persons and their ** aulad va ahfad” for the 
maintenance of a dnrga (mausoleum) of a pfr (saint). 
The plaintiff and tin- (lofendaut were the descendants 
of the original gmutees. In 1878 the plaintiff sued 
the defendant for the recovery of the profits of a 
oiiC'fourth share in the inam, claiming to be entitled 
thereto through his mother and grandmother, who 
was a daughter of the son of the great-grandson 
of one of the two original grantees. It w^as con- 
tendiMl {inter alia) for tlie defendant that the expres- 
sion ** aulad va ahfad ” used in the grant would include 
only the lineal male descendants, and not the ])Iain- 
tiff, who claimed through females, wlio were incap- 
able of |)Orforining the spiritual offices connected 
with the mausoleum. The Court of first instance 
dismissed the plaintiff’s claim. Ue appealed, and the 
lower Appellate Court allowed his claim to. the extent 
of one-eighth share. On appeal by the defendant to 
the High Court, — Held, confirming the decision of 
the lower Appellate Court, that the plaintiff was 
entitled to share both in the offices of tlic durga and 
the endowment. The term “ahfad,” being a term 
of the largest and most general signification, includes 
the descendants of females as well as of males. The 
primary object of the grant was to provide for the 
tavlyat and the office of sajjadanashin of the inauso- 
loum of the saint, and with that view to supply the 
means for the mainUmance of the persons who 
should perform the offices, as well as for the ordinary 
expenst's of keeping up the mausoleum. A female 
could nut be the sajjatlanasliin, whose duties were of 
a strictly spiritual nature reijuiring peculiar personal 
qualifications so as to exclude female descendants i 
mm participating lu the endowment ; but it would | 
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not follow that males, who established their descent 
from the propositus throngli females, should l>e 
excluded. Had the intention of the grant in the 
present case been to limit the class of descendants 
exclusively to persons claiming through males, the 
expression “ aulad dar aulad ” would have been used, 
instead of the general expression “ aulad va ahfad. ” 
Hussain Beebee v. Hussain Sher if, 4 Mad., 28 ; and 
Mujavar Ibramhibi v. Mujavar Hussain Sherif, I. L. 
R,, 8 Mad,, 95, distinguished. Kabimodin v. Alam- 
KUkV . . . I. li. B., 10 Bom., 119 

18. ■ - ■ ■■■■■ " ■ Wukf, Rssenfials 

of, — Increase in value of wukf properties how appro- 
ptiated. — Where by a sanad a gift was made of the 
• then income of certain villages with a speeifieution 
that one third of it was for the defruyal of the 
expenses of the servants of a mosque, and fursh and 
light, &c., one third for the expenses of a madrassa, 
and the remaining one third for the mauitenanee al- 
lowance of the mutwalli,— JZr/tf that the gift com- 
plied with the four essential (‘onditions nec'essary to 
crcBte a valid wukf according to Mahomedan law. 
Held also that, in the absence of any express direc- 
tion as to what was to be done wit!) any surjdus 
profits of the dedi(‘.ated projicrty, the reasonable pre- 
sumption is that the improved value of the dedicatcul 
property, or any excess of profit over and alM)Vtj the 
amount stated in the samul, was intendtHl by the 
grantor to be devoted to the same purjyose for which 
the amount, which was the actual value of the pro- 
perty at the time of the gift, was expressly assigned. 
JUGATMONI ChOWDBANI V, RoM-TANI BiBEB 

[L li. B., 10 CmIc., 633 

14 . , .. Wukf, — Descent 

pmr stirpes , — Grant in inam to grantee and children 
without restriction as to names. — Direction to pray 
for perpetuity of Oovernment, — A sanad of the 
Emperor Shah Jehan, dated A.D. 1G51-52, granted 
in inam to one Sayad Hasan the village of Dhaixida 
and certain lands of another village in these terms : 
“ Let the whole village above mentioned, as well as 
the above-mentioned land, be hereby settled and con- 
ferred as above, manifestly and knowingly as a 
lielp for the means of subsistence for the children of 
the above-mentioned Sayad Hasan without restriciion 
as to names, in order that, using the income thereof 
from season to season and from year to year for 
their own niaintenaiiee, they may engage themselves 
in praying for the perpetuity of this ever-enduring 
i Oovernment.” Held that this grant did not cousti- 
I tute wukf, or a religious endowment, making the 
village descendible to the issue of the done(‘ per 
stirpes (that is, allowing representation) rathe* than 
according to the ordinary Mahomedan law ; and the 
direction that the donee and his issue were to pray 
for the perpetuity of the then existing Government 
meant no more than an inculcation of gratitude for 
the gift ; and that neither neglect to fulfil the direc- 
tion nor the downfall of the Oovernment would work 
a forfeiture or avoidance of the grant. Although a 
wazifa grant may bo a religious endowment, such is 
neither necessarily nor even generally its nature. 
Hence the use of the term “ mauzif ” (alias ** wazif ” 
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or ** wazifa **), with regard to the grant of a village* 
docs not stamp the grant as a wukf or religious on* 
dowmeut. Mahomed Ali v, Gobab Ali 

[L Ij. B., 6 Bom., 88 

16. ' WnJif. — Tower of 

revocation. — Reservation of rents and profits to 
donor for life . — Ultimate dedication of property to 
charity with intervening private interests. — Rule 
against perpetuities how far applicable in a colony 
subject to English law. — Charities^ What are . — 
Trust for maintenance of idoU for benefit of poor, 
for building tanks. — Dedication by minor, — Subse^ 
quent ratification. — Estoppel. — A wukf must he cer- 
tain as to the property appropriated, unconditional* 
and not subject to an option. It must have a final 
object which cannot fail, and this object must be ex- 
pressly set forth. When a wukf is created, the re- 
servation in the deed of settlement of the annual 
profits of the j)roperty to the donor for life df)es not 
invalidate the deed. If, however, there is a provision 
for the sale of the corpus of the property and an ap- 
propriation of the proceeds to the donor, the settle- 
ment is invalid. If the condition of an ultimate de- 
dication to a pious and unfailing purpose be satisfied, 
a wukf is not rendered invalid l)y an intermediate 
settlement on the founder’s children and their de- 
scendants. The benefits these successively take may 
constitute a perpetuity in the sense of the English 
law ; but according to the Mahomedan law, that docs 
not vitiate the settlement* provided the ultimate 
charitable object be clearly designated. The rule 
against jHsriHstuities extends to a colony in which 
English law is enforced only so far as it is adapted 
to the circumstances of the community. The case of 
“ charities useful and beueficial ” to the community 
u an exception b) this rule. It is for the Courts to 
pronounce whether any particular ohje<;t of bounty 
falls within this class. lu order to decide this ques- 
tion, they must, ir. general, apply the standard of 
customary law and common opinion amongst the 
community to which the parties interested belong. 
Objects which the English law would possibly regard 
as superstitious uses are allowable and commendable 
accoi'ding to Mahomedan law. A trust for the bene- 
fit of the poor, for aiding pilgrimages and marnages, 
and for the support of wells and tcraj)U?s, is a charity 
amongst Mahomedans. The law and opinion of Maho- 
medans regard such a trust as a charity ; and grant- 
ing there is a charity, the objection to a perpetuity 
fails according to the principles of the English law. 
Where the projiosed object of the endowment is one 
which is directly contrary to the public law of the 
State, the alK)ve rule does not apply. By an inden- 
ture of voluntary settlement, daU‘d 10th March 1806, 
E,, a MahomtHlan girl of the age of fourteen, con- 
veyed certain immoveable property in the Island of 
Bombay to trustees upon trust — (1) During her life- 
time to pay the rents and profits to her for her sole 
and separate use without power of anticipation. (2) 
After lier death to pay the rents and profits to her 
children and descendants as she might by deed or 
wiU appoint. In default of appointment the trustees 
were to pay life-allowances to such descendants at 
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their discretion. The rents and profits only were to 
ho thus distributed among such descendants for ever, 
the corpus of the pn>j>erty being kept intact. (3) In 
case there should be no such descendants, or in the 
evoiit of failure of such dcBcendaiits, the rents and, 
profits were to bo exj)ended on cliaritable purposes. 
Bin'll as expenses of piKU* pilgrims going to Meeoa, 
building mosques, funeral and marriage expenses of 
poor iHiopIe, sinking wells or tanks, or in such other 
manlier as the trustees should think fit. Shortly 
after the cxeeution of the settlement, the trustees 
took possession of the jiropcrty, and for fiftjHui years 
coii*^*uue<l to pay the nmts and profits to the settlor. 
Tlv ettlor wjis married in 1806 to i/.,and there was 
iss jf the marriage only one son, who died in 1 872, 
art infant under the age of five years. AT. died In 
1872, and the settlor remained a widow. In 1881 
she iMH'umo desirous of nwoking the above settlement, 
and under seetiou 527 of the Civil Procedure ('ode 
(Act X of 1877) she stated a cast* for the opinion of 
the Court, contending that she I'oiild lawfully revoke 
the trusts declared by the said indenture ; that, if she 
could not revoke, then that the trust therein declared 
in favour of charity was void for remoUmess; and 
goncmlly that she was, under the circumstanees, en- 
titled to have the property rei'onvcyod to her by the 
surviving trustee. Held that the settlement was 
irrevocable. The dedication having been oneo made 
could not bo rei^allcd. The interposiid ])rivate inter- 
ests, which might or might not endure, did not avoid 
the ultimate charitable trust. According to Maho- 
medan law the latter gave effect to the former. 
Should the intermediate jiurposes of the dedication 
fail, the final trust for charity did not fail with them. 
It was hut accelerati'd, being itself regurdeil as the 
principal object in virtue of which effect was given 
to the intervening dis]M)sition. Charitable grants 
being thus tenderly regardcil, it would Iw inconsis- 
tent that a power of revocation nboiild be recognised 
in the grantor. Held, also, that alihoug)i|the dedica- 
tion by a girl of fourteen was not to be uplield 
without inquiry, yet the transaction never having 
lieing questioned by her husband during his life, and 
she having for fifteen years confirmed her own act 
by a continued aereptiiuee of t.he ]>rofits of the estate 
from the trustci^H, could not with reason contend that 
the dedication was invalid on account either of its 
ceremonial defects or of a want of an accompanying 
volition. Fatmabibi v . Advocatr Gkkrual ob 
Bombay . . . I. L. B., 6 Bom., 42 

16 , Be vocation of endowment.— 

Effect of revocation or improper conduct of trustees, 
— A valid wukf cBiinot be aflccted by rcvocBtion or 
by the boil conduct of those resfioiisiblc for tlie carry- 
ing out of the appropriaUir’s behests, nor can it ho 
alienated. Doyal Chund Mullice v. Kbbamttt 
Ali 16 W. B., 116 

17. ' ■' Removal for mis^ 

conduct . — According to Shiah law, a man who devotes 
property to charitable or other uses, and transfers 
the proprietary right therein to a trustee, cannot at 
his pleasure take it back from the trustee whom he 
has constituted the owner, and give it to another 
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person, unless on the creation of the trust he has re- 
served to himself tlic right to do so in express terms. 
HlDAITOONNtSBA V. AV2UL HOSBEIN 

[2 Tsr. W., 420 

18. ' Orant reverting 

to donor on misconduct of mutvoallis ^ — If miitwalHs 
fail to act up to the directions of an endowment, the 
grant does not necessarily revert to the heirs of the 
grantee. Reasut Ali v, Abbott . 12 W. R., 182 

19. Management of endow- 

ment. — Position of manager, — Limitation. — Act 
XX of 1863, — Since the passing of Act XX of 1863 a 
mutwalla, or manager of a Mahomedan endowment, 
cannot bo considcnxl to hold the position he was 
taken to have In the judgment of the Privy Council 
in Jewun Doss Sahoo v. KuheerooddeeUf 6 W. 

P. C., 8, — viz., as an officer appointed by the Govern- 
tnent ; and therefore the ordinary rules of limitation 
are applicable to such cases. Lall MahombI) o. 
Lalia Bbij Kibhobb . . 17 W. B., 480 

20. ' ' Land granted 

for purposes of.—Jtight of succession to, and ineome 
of , — Laud granted for the endowment of a khalibi, 
or other religious offici), cannot bo claimed by right 
of inheritance. Where such a grant has been made, 
the members of the grantee’s family have no right 
at his death to a division amongst them of the income 
derivable from the land. The right to the income of 
such land is inseimrable from the office for the sup- 
port of wdiich the land was grantuil. Jaafab Mo- 
aiUDiir Sahib v. Aji Mouxudih Sabib 

[2 Mad., ^9 

21. Sucoeasion to management 

of endowment. — Succession to endowed pro- 
perty. — Rules of founder,-— Usage. — Primogeniture. 
—Where projH?rty has boon devoted exclusively to 
religious and charitable purposes, the determination 
of the question of succession depends upon the rules 
which the founder of the endow'uicnt may have 
established, wdiethcr such rules are dciinod by wTiting 
or are to l>e inferred frouj evidence of usage. Where 
so far as the will of the founder can be ascertained 
from the usage of former days, it seemed to author- 
ise a mode of succession originating in an ap|K>int- 
nient by the incumbent of a suct'ossor, the Court 
would not be authorised to find in favour of any 
rule of succession by primogeniture w)loly frcnii the 
circumstance that the persons apytoiiited w’cre usually 
the eldest sons. GuLAir Rahxjhtulla Sahib v. 
Mohokxbd Abbab Sahib • 8 Mad., 68 

22. WuJcf property, 

—Founder’s right to appoint manager.— Right of 
executors to nominate manager. — dkriba. — Although, | 
according to Mahomedan law*, the founder of a 
wukf has a right to reserve the management of it to 
himself or to appoint some one else thereto, yet when 
he has specified the class from amongst which the 
manager is to be selected (eg., from amongst his 
relations), he cannot afUfrw'ar^ name a person as 
manager not answering the proper description. ^ After 
Uie death of the founder the right to nominate a 
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manager of the wukf vests in the founder’s vakeels 
or executors, or the survivor of them for the time 
being. The term ** akriba ” (relations), though more 
properly confinoil to relations by blood, will, when 
the context shows that it was intended to be used in 
a wider sense, he extended so as to include relations 
by affinity. The wife or widow of the founder is not 
included amongst his “ akriba.” Advocate Gene- 
bal V. Fatima Sultani Reoam . 9 33om., 19 

28. Misappropria- 

tion of funds. Effect of, on nature of trust . — Con^ 
slruction of endowment or grant. — Where the mut- 
walli of an endowment sought to recover his surhura- 
•kari right in two villages, of which he had been dis- 
. possessed by a ))cr8on w'ho had obtained a decree 
against him personally, and taken out execution 
against Gic endowment; and the said judgment- 
creditor intended — first, that the proceeds of the en- 
dowment^ had been appropriated to other pur)X)so8 
than those specified in the finnan creating it ; second, 
that as th'p firman contained no rule of succession by 
inheritance or otherwise, plaintiff could not claim to 
bo mutwalli simply in virtue of his being a de- 
scendant of the original mutwalli ; and third, that the 
use of the term ** inam ” in the finnan showed that 
the grant was in the nature of a personal endowment : 
it was found that the nature of the firman removtHl 
all doubt of the wukf character of the endowment : 
and held, firstly, that the misappropriation of wukf 
funds might form the subject of a suit to compel the 
mutwalli to do his duty, but could not alter the 
essential nature of bis tnist : secondly, that the ques- 
tion of the right of the plaintiff to succession could 
not, for the first time, W raised in this stage of the 
case ; and, thirdly, that a grant shoulil be CM^nstrued 
according the inUnition of the founder, and not 
acco rding to the strict interpretation of any parti- 
culai : the word inam ” Ix'ing indiscriminately 
applied to jwrsonal grants and religious endowments. 
Asheebuoddebk alias Kalla Miah r. Dbobo 
Moybb . . ... 25 W. B., 587 

24. ■ — Alienation of 

endowed lands. — Appointment of wife as mutwalli 
in husband’s lifetime. — Power to appoint mutwalli.— 
Where a plaintiff sued to recover certain lands which 
hatl been appropriated to religious and charitable 
purposi^s by the father of her deceased husband, and 
urg^ that she had been ousted by defendant, who 
WHS the son of a half-brother of her husband; but 
the defendant contended that he had been put in 
possession as manager by plaintiff herself and other 
widows of the plaintiff’s deceastnl father-in-law, all 
which widows had stniic interests in the land under 
I various deeds by which additions had been made to 
the origual endowment ; and defendant further 
pleailed tliat, under the original deed of appointment, 
plaintiff's husband could not alienate the property, 
and that plaintiff’s possessiou would be a virtual 
alienation ; and also that plaintiff’s claim was barred 
by limitation, and that she conld not hold the land 
without the sanction of the Government under Act 
XX of 1863 i — Meld that, although plaintiff’s original 
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appoiutmcnt by her late husband during his lifetime 
was unauthorised, yet, as alienation in such a case 
would mean alienation of the subject of the endow- 
ment rather than its transfer to plaintiff, whose pos- 
session was not an adverse possession, plaintiff's pos- 
session did not defeat the iuiri)oses of the original 
appropriator, and could not be reganled as an aliena- 
tion ; and that in these circumstances, even though 
the property were wukf, there could be no defect in 
plaintiff's title. An appropriator of land to special 
purposes can, under Malioniudan law, confer the office 
of suiHirinteiident on another at aiiy time. It was 
found in this case that defendant, as a descendant of 
the original appropriattir, had succeeded to other pro- 
jHjrties which were tjuite distinct from the land in 
suit. Adoool Khalbk o. PouAif IIibrb 

[26 W. K„ 542 

25 . Appointment as manager, — 

Sow far effectual. — An app<»intineut as manager, by 
the trustee for the time being of a Malioniedan reli- 
gious endowment, was held not effectual beyond the 
incumlHiiicy of the nominator. Mohekooddeen Ah- 
MBP «. Klahbk IlUKSU . . 6 W. R., 277 

26. — -Shiah. — Diequali- 

Jicaiion. — The fact of a person Iwing a Shiah docs not 
disqualify him for the supervision of a wukf made by 
a Sunni. Doyax Chunp Muilick v. Kkbamut 

Ali 16 W. B., lie 

27. Heredilnrq sue' 

cession . — In a Mahoinedan religious endowment* 
when it is essential that the su|wrior or manager 
should have certain qualifications w'hich succession 
by desc^mt would not always ensure, the theory of 
hereditary succession is most unlikely and out of 
place. SrBDUX v. Allah Ahmed 

[W. R., 1804, 327 

28 . — Suffada-nasheen, 

I)escent of office of. — JFemaW s right of. Under the 
Wahometian law, offices like that of suffmla-nasheen 
shouUl descend to i>erson8 in the male line, ami those 
who are descendiKl from females arc regarded as not 
belonging to the family of the founder, hut strangiTS. 
Where such an offii-c has been once divcrttnl for suffi- 
cient cause {f.g*i <lefault of male issue) from a parti- 
cular line of descent, it is liable to be brought back 
into the line of a previous holder w'hen the iHjrson 
claiming under that holder is a descendant in the 
female line. AuMUD HosBBiK v. Mqh ioqde ek 
Ahmud 16 W. B., 193 

29 . Temporal and spi- 

ritual affairs. — Performance of duties hy female . — 
According to Mahomedaii law, a woman may manage 
the teun>oral affairs of a mf)srjuc, but not the spiritual 
affairs connected with it, the management of the lat- 
ter requiring pcjculiar personal qualifications. Hus- 
8AIN Bibbb t. Hussaih Shebib . 4 Mad., 23 

80. — Wukf or en- 

dowed property.^ Office of muiwalli. Nature of.-- 
Transfer of, or performance of duties of bp agent, 
The office of mutwalli is a trust which a woman. 
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equally with a man, iaaca|)able of underlaking, but it 
is a personal trust, and the office may not be tram- 
ferretl, nor the endowed projierty conveyed, to any 
{terson whom the acting mut walla mav select. The 
word “ deputy," in l)ook 9, chapter V, page 691 of 
Baillie's Mahomedaii Law, signifies some one who, as 
an agent, may be iun ployed to })erfonn the duties of 
the office, as tf> collect rents and to assist the inutw'alli 
in ex[)ending the proceeds of the endowed projierty 
for ciniritable piir]>o8es. Wahid Ali e, Ashbubf 
Hobbain 

[L Ii. B., 8 Calo., 732: 10 C. L. B., 629 

31. ■ - n , - Woman pmrf arm- 

ing duties of manager of endowment. — A woman is 
not c<)in|K<tcnt to i>erform the duties of mujavar of a 
durga which are not of a secular nature. Mujayah 
IBUAMBIUI V. MrjAVAli HuSSAIN SlIKItIFF 

[I. li. B., 3 Mad., 86 

82, Alienation of endowed pro- 

perty. — Wukf. — Limitation. — According to Maho- 
ineihiu law, wukf or endowed pnqKU’ty is alienable. 
Wukf projierty is not the less wukf property lM*cau8o 
of the use of the words " imiin " and “ altaingha" in 
the grant, provided the grant clearly apjiears to have 
been intendwl for (diarilable purjKises. A mutwalli, 
or snjicrintendent of an endowment, is not Imrri'd by 
limitation if ho sues to recover possessioii of endowed 
pro|wrty within twelve years from the dat<? of his 
apiwintment. Jewun Doss Saiioo v. Kpbbkbood- 
dbbm . 0 W. B., P. C., 3 : 2 Moore’s I. A., 390 

83 , Alienation by 

mutwalli. — In dealing with the mutwalli of an 
endowment, it is not necessary for the pure baser to 
look further than to the jiower of the mutwalli un- 
der his decnl of trust. If the deiKl gives the mut- 
walli the |K»wer and diseretion to make a sale, it is 
not a matter of concern to thi* purehow^r whether 
that power or discretion is jiidicionsly itxcrcised or 
not. Golam Alx V. Sowlvtoobnisba llinBB 

[W. R., 1864, 242 

34, " Grant of mirasi 

— According to Mtthoinf*dan law, the trustees of 

an endowment cannot irreate a valiil mirasi tontiro 
at a flxeil rent by granting a lease of any )N*rtioti of 
the wukf property. SoOJAT Ali tJ. Zu mkkip )ODDBK ir 

[6W. B.,158 

35, ' Alienation of 

lond devoted in part to religious purposes. — Whero 
the whole of the profits of land are not devoieil to 
♦cligious pur]K>t»e8,buttlje land is a heritable property 
burdened with a trust,— c.^., the ke(‘ping up of a 
aaint's tomb, — it may be alienated subject to the trust. 
Fultoo Bibbb ®. Bhubbut Lall Bhukot 

[10 W.B.,299 

36, ■ ■ — — ^ Liability of wukf 

property in hands of widow to decree against hus- 
Sasrf.— Where projierty is endowed (mode wukf) by 
the proprietor, and as such devolves to his widow as 
trustee (mutwalli), it cannot be sold in satisfaction 
of a claim against him. FsaBBDO v. Mahomed 

MuDBBSVJi «... 15 W. B,, 76 
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S7, — Mortgager— *T\ie 

fact that a mortgage is in existence over property at 
the time when it is set apart as an endowment, does 
not invalidate the endowment under Mahomedan law. 
It is an endowment subject to a mortgage. If after 
a mortgage the mortgagor endows the land and dies 
leaving sufficient assets, his heirs arc bound to apply 
those assets to the redemption of the mortgage, so 
that the endowment may take effect freed from the 
mortgage by the ap])lieation of other assets of the 
endower. Hut, if necessary, the mortgagee may 
enforce the mortgage by sale of the land, and the 
endowment will l)e rendered void as against the pur- 
chaser under the mortgage, but not as against the 
heirs of the endower j as against the latter, the sur- 
plus sale -proceeds will be subject to the endowment. 
Hajba Beottm t>. Khaja Hosskin Ali Khatt 

[4 B, L. B., A. C., 86 ; 12 W. B., 488 

Upholding on review, Khajah Horrkin Ali «. 
Hazaha BBauM . . .12 W. B., 844 

88, Waste commuted 

hy mutwalli. — Liability to account. — Where a mut- 
walli was proved to have been guilty of waste, the 
High Court ordcr<!d him to flic in Court every six 
months a true and complete account of his income, 
expenditure, and dealings with the ]iro|>erty belong- 
ing to the endowment, Imdad Hoshbin v. Maiio- 
HUB Ali Kuait ... 23 W. B., 150 

39. Bemoval of manager.— 

Misconduct, — If a suiuTintendent of an endowment 
misconducts himself, the Muliomedan law admits of 
his removal, and this is sufficient to protect the 
objects for wdiich the trust was created. Hidait- 
ooN-NissA 0. Afzul Uossbin , 2 N, W„ 420 

40. Mismanagement, 

•—J^ower of donor , — The rule of Mahomedan law that 
a mutawalli, or Hui)erintendent of an endowment, is 
removable for misinanageinent, does not apply to the 
cose of a trustee who luis a hereditary proprietary 
right vested in him. It is esscmtial, for the exercise 
by the donor of the j>ower of removing a superintimd- 
ont, that such power be specially reserved at the 
time of the endowmient. Qulam Hussain Saib v. 
Aji Ajam Tadallau Saib. Aji Ajam Taballau 
Saib %. Qulah Hussain Saib . . 4 MadL, 44 

41. . — Misconduct , — 

Wliere the plaintiff sutnl t<i recover certain pro|H?rty as 
wukf, oil the ground that the mutw'alli and his an- 
cestor (a former mutw’alli) had misconducted them- 
selves by selling to some of the defendants the pro- 
perty which was the subject of the endowment,— 
Meld that as plaintiff had shown no title, either as 
heir or otherwise, to partake of the benefit of the 
endowment, he had no right to recover possession, and 
that the utmost he could ask for was to have the 
mutwralli who had misconducted himself removed, 
and a new mutwalli appointed, provided he showed 
circumstances which, according to law, would justify 
the Court in selecting a mutwalli. Bhubbuok 
Chvvdba Sahoo V. Golam Shubbuf 

[10W.B.»468 


MAHOMEDAN DAW-BNDOWM:KBrP. 

— Bemoval of manager— 

42. Removal of officer 

for disobedience. — Cause of action. — Trust . — In a 
suit by the superintendent of a Mahomedan religions 
establishment to eject defendant (M.) from the office 
of takhcadar and from certain lands thereto apper- 
taining, on the ground that he had by the authority 
vested in him already discharged JIf. from employ- 
ment in consequence of disobedience, the alleged 
cause of action being an order passed hy the Civil 
Court decreeing to the defendant a quantity of land 
belonging to the establishment, notwithstanding the 
superintendent's objection that M. was no longer 
takhcadar , — Held that the plaintiff’s cause of action 
was correctly stated, for it was by the order in ques- 
tion that his nominee was put aside, and tlie defendant 
declared to have a right to the land as taklu^adar; 
and that the defendant’s claiming to hold independent- 
ly of the superintendent was an act of the gravest 
disobedience warranting the plaintiff’s interference 
and the exercise of his authority. Held, too, that the 
suit was not barred by limitation, as the defendant 
held his office subject to the general contral and au- 
thority of the superintendent, Ix^th parties executing 
the same trust. Meheb Ali v. Golam Nuzubf 

[UW.B., 838 
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See CoMPBOMiSB — Construction, rn- 

POBCINO, EFFECT OF AND BETTING A81DB 

Deeds of Compbomtsr. 

[6 Bom., A. C., 77 


1. LAW APPLICABLE TO— 

1 , Law of equity and good 

oonscienoe. — Cases of inheritance, marriage, and 
caste. — The application to Mahomedans of their own 
laws in cases other than those coming under the de- 
nomination of inheritance, marriage, and caste {e.g., 
in case of gifts), is the administering of justice acconl- 
ing to equity and good conscience. Zohooroodben 
Sirdar v. Bahaboolla Sircar 

[W. B., 1864, 185 

2. Questions as to gdft arising 

in suits. — Bengal Civil Courts Act, VI of 1871, 
e. 24 . — Under section 24 of Act VI of 1871, Mabomed- 
an law is nut strictly applicable to questions relating 
to gift arising in suits, but it is equitable as l>etween 
Mahomidans to apply that law to such questions. 
SHUMSflOOLNISBA V. ZOURA BRSBRE . 6 N. W., 2 

[Agra, F. B., Ed. 1874, 286 

2. CONSTRUCTION. 

8, — — ■ Donee from Mahomedan widow . — 

Title, — Held that a donee holding from a Mahorntnlan 
widow does not acquire a better title to the property 
than the donor herself had. Mahomed Noob Khan 
V. Hub Dxal ... .1 Agra» 67 
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MAHOMSDAN LAW — GIFT — continued^ 

2. CONSTRUCTION— coH^mieed. 

4. Gift for consideration.— £«• 

vocable grant, — Construction of instrument of gift. 
— One of two brothers, co-sharers in ancestral lands, 
died leaving a widow, who thereupon became entitled 
to one fourth of her lnii»l>and'8 share of the family in- 
heritance. Withoiit relinquishing her right to claim 
her share, in lieu thereof she received an allowance of 
cash and grain. The surviving brother made an 
arrangement with her which was carried into effect 
by documents. By one instrument he granted two 
villages to her. By another she accepted the gift, 
giving up her claim to any part of the ancestml 
estate of her husband. The first instrument, inter 
alitty stated as follows : “ 1 declare and record that 
the aforesaid sisttir-indaw may manage the said 
villages for herself and apply tlu*ir income t<i meet 
her necessary t'xjwnses and to pay the Government 
revenue.” Held that these words did not cut down 
previous words of gift to. what in the Mahomedan 
law is called an ariat ; and that the transaction W'as 
neither a mere grant of a license to the widow to take 
the profits of tlic land revocable by the donor, nor a 
grant of an estate only for the life of the widow. It 
was a hibbah-hil-imaZy or gift for consideration, 
granting the villages absolutely, Maiiombd Faiz 
Aumed Kuan v, Guulam Ahmed Khan 

[I. L.B., 3 All., 490 
I*. R., 8 I. A., 25 

5 . Transfer of absolute estate. — 

Condition. — Sunni law, — Shiah low. — The owner of 
a houK(! made a gift thereof to c<*rtain jKirsons “for 
their residence, and that of tludr heirs, generation 
after generation,” declaring that if the donees sold or 
inortgagwl the house, he and his heirs should have a 
claim to the house, but not otherwise. Held that 
under Mahomedan law, whether that by which the 
Shiahs or that by wliicli the Sunnis were goverin'd, 
the house passed by the gift t<} the donees ahsoluUdy, 
the declaration by the donor as to the effect of an 
alicnati<)n by the donees being in the nature of a re- 
commendation, and not having the effecd of limiting 
the estaUi in the house itself. Narib llrRAiN v. 
SuouBA Bkoum , . I. Xj. R., 6 All., 605 

0 ^ Deed of gift. — Will, — Validity 

of declaration of title. — Held that a d(K*ument to 
the following effect was a deed of gift and not a 
will : “ I have no children. Therefore my own 
brother, Mir Hemdoola alias Chotay Saheb, in his 
lifetime placed in my lap his infant son, Mir Iluhul- 
la, of his own free will and accord. From that day, 
having taken the said Mir Saheb into my family, j 
adopted him as my son. Consequently he is being 
brought uj) entirely by me, and lie alone is alw> my 
heir. And I have appointed him the owner of all 
by goods and property. ... 1 have mode over 

the same to the poss<*s8ion of the said Mir Saheb. 

, . . 1 have a share in the goods and property 

of my husband, Mir Afzaloodin Khan Saheb, the 
Nawab of Surat. The owner thereof also is the same 
Mir Saheb. Therefore in my lifetime should this 
property come into my hands, I will also deliver the 
the same into the possession of the said Mir Saheb. 


2MLAHOMBDAK LAW- GIFT— 

2. CONSTRUCTION— conftwtted. 

Deed of gift — continued. 

Because the said Mir Saheb being the heir of all my 
goods and prt>ix’rty, 1 have constituted him the pos- 
sessor thereof by virtue of ownership. He is there- 
fore tile owner. And after me, should this property 
ho divided, then the said Mir Saheb is the owner 
and ahsf)lutcly eniitli>d to receive my }K>rtion by the 
aforesaid right, by the right of ownership of my share, 
from the Court of His iionour the Agent, No one 
shall op{M)se him.’* Held^ further, that even if tho 
direction in the above doeument as to making the 
grantee of the doeument the owner t)f tin? gmntor’s 
share in her husbaiurs ])raperty ho regardecl as a de- 
claration of title, such dtH'laration had, muHirding to 
Mahomedan law, no validity to creati; a ]>roprietary 
right in the said share after the grantor’s death. 
Kayabbai V , Alam Kuan 

[I. L. B., 7 Bom., 170 

8. VALiniTY. 

7, Deed of eal©.— gift . — 

Without discrimination of shares , — Where a con- 
veyance between Mahomedans, though iu form a 
deed of sale, is in reality u gift, its validity should bo 
tested by the rules of law applicable to gifts, and not 
by those applicable to deeds of sale. In determining 
whether a transaction is one of sale or gift, the inten- 
tion of the parties, rather than the f(>rm of the in- 
strument used, should be considerwl. A deed of gift, 
in English form, of a bouse t«) three persons ns joint 
tenants (without discrimination of shares) is good 
according to Mahomedan law, as it shows an intention 
on the ]>art of the donor to giv<! the pro]H*rty in tho 
whole house to c;ach of the donees. A gift by a 
Mahomedan in Bombay which contravenes tlie prin- 
idples of English Courts of Kcpiily with regard to 
gifts to iwrsous standing in a tiilucisry relation to the 
donors will not Ik* uplield. Ra.tahai t>. IsMATL 
Ahmed .... 7 Bom., O. C., 27 

8. Deed of gift altering suooea- 

sion of property by law. — Intention of jmrties, 
— Where a Maliome^lan transferred certain ]>rojK!rty 
(Company’s pa]M‘r) to his son, reserving the interest 
to himself for life, the object (d’ the diK]>oHition lK*ing 
to give the son a larger slnirc of the father’s pro- 
|K'rty than would come to him by snet'essioit ab in- 
iest.atOf — Held that the transaction could not lie im- 
]>eached on moral grounds, as a desigii to alter tho 
disposition of pnqs'rty so as to defeat a suecession 
by an alienation, wliich the, law allows, is simply a 
design to conform to the law while working out an 
nnforbidden object. Held^ also, that the intention of 
the parties did not violate any provision of the 
Hedaya. and the transfer was coinjilete and the gift 
valid. Umjad Ally Khan v. Mohumdbb Bbgvh 

[10 W. B., P. C., 25 ; 11 Moore’s I. A^ 617 

9 ^ ■ ■ ■ ■■ £B.ba-bil-iwiiz. — Hffeot qf, upon 

heirs. — A hiba-bil-iwa/. differs from an out-and-out 
sale as well as from a gift, while it partakes of tho 
character of Imth, and, if supported by sufficient con- 
sideration, is binding under the Mahomedan law upon 
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aiAHOMEDAN IiAW— 

8 . VALIDITY— con«»«cd. 

Hiba-bil-iwaa— 

the heire of the party executing such deed. SOLAH 
Biubb r. Kbbbun Bibbb . 16 W. B., 175 

IQ, — — Condition of good 

hehaviouf . — A gift is not necessarily hiba*bil-iwaz 
by an allusion in the deed to the good behaviour of 
the donee, and his supplying a certain amount to the 
donor to enable the latter to do some act in respet of 
the prowrty. Ubsud Am Khan c. Omut Bbbueb 

[8 Agra, 287 

11. Alienation by Mabomedan 

lady. — Content of children,’— A. Mahoinedan lady 
can sell or give away her property as she pleases. 
When a mother makes a gift to her children, and one 
of them seeks to set it aside as fraudulent, so far as 
it affects the jdaintiff’s right of inheritance, so long 
as the mother is alive and admits the execution of 
the deed of gift, the plaintiff is not in a position 
to disturb itj and it is quite mmatcrial in such a 
case whether the plaintiff’s consent was or was not 
eiveu. Mauombd Zuukbbul Huq p. Botoolun 

[1 W. R., 79 

12. ■■■ Gift on death- 

A Mahoinedan widow, or any other 
woman, holding iirojierty in her own right, may give 
It away to whomsoever she pleases, unless she delays 
the gift till ujxm In^r doath-lKHl, when such a gift 
would Ixi looked njion as a will, and be inoiierative 
beyond a certain limit. Lutbbfoonissa Bibee v, 
Rajaoob Uuuman ... 8 W. B., 84 

13. Delivery of possession.— 

Tostetsion with mortgagee, — Sale. — Minors. — A 
Mahomodan lady executtMl a deed of gift in favour of 
the plaintiff, who was at the date of its execution a 
minor, of certain lands (including the land in dis- 
pute) of wdiich she professed to have obtained pos- 
session under a decree against her coparceners. The 
plaintiff, on the strength of the deed of gift, sued for 
a declaration of his right to the land, alle^ng that 
the donor liad actually recovered imssession in execu- 
tion of her decree. The original and appellate 
Courts found that the dcfonilant was, at the date 
of the deed of gift, in actual possession under a mort- 
gage executed by the donor’s coparceners, and that 
she hod failed, in executing her decree, to eject the 
defendant. Held (Kbmball, dissentiente) that 
at the date of the deed of gift the donor was simply the 
owner of propi*rty which was in possession of a mort- 
gagee, and could not, under Mahomedan law, make a 
gift of it, although she could sell the same. See 
Adam Khan v. Alarakhi, L L, B., 6 Bom., $45, 
Wbeu the donee is a minor, possession may be had 
by a trustee on his behalf. Mohinudin «. Man- 
GUBB8HAH . . . I. Ifc B.» 6 Bom., 660 

14. Gift of share before parti- 

tion. — CO’tharert . — According to the Mahomedan 
law, one of two sharers can give over his share 
to the other even before partition. Amekna Bibkb 
e. Ziiri Bibbb . < • 8 W. B.» 87 


mahomedan IiAW— OIFT- poaftaasd. 

8. VALIDITY— coafmitsd, 

15, Gift of undivided property. 

— Mutha, or cotfution. — Change of pottettion . — 
Where there is, on the part of a father or other guar- 
dian of a minor, a real and bond fide intention to make 
a gift to the minor, the Mahomedan law will be satis- 
fied without actual change of possession, and will 
presume the subsequent Wding of the property by 
the father or guardian to be on behalf of the minor. 
Where the subjects of a gift are definite shares 
in ceii^in zemindaris, the nature of the right in 
which is defined and regulateil by the public Acts of 
the British Government, so that they form for revenue 

E urposes distinct estates, each having a separate ntim- 
er in the Collector’s books, and each liable to the 
Government only for its own assessed revenue, the 
proprietor collecting a definite share of the rents from 
the ryots, and having a right to this definite share 
and no more, the rule of the Mahomedan law as to 
mutha, which makes the gift of undivided proiJcrty 
invalid, does not apply. QatBre,— 'Whether the law 
relating to mutha applies to those cases in which tho 
owner gives all his own interest in undivided proper- 
ty. Amebboonihba Kiiatoon V. Auadoonissa 
Khatoon . 16 B. Ii. B., 67 : 28 W. R., 208 
[li. R., 2 L A., 87 

13, ^ Gift of property not in pos- 

Bession. — Qijt of xemindarit let out on hate, and 
malikana rights. — Muxha at applied to gifts of un- 
partitioned and undirided lands. — The rule of Maho- 
medan law that no gift can be valid unless the sub- 
ject of it is in the i) 088 e 88 ion of the donor at the time 
when the gift is made, has relation, so far as it 
relates to land, to cases where the donor professes to 
give away the potsestorg interest in the land itself, 
and not merely a reversionary right in it.' What is 
usually called possession in this country is not only 
aetual or khas possession, but includes the receipt of 
the rents and profits. There is nothing in Maho- 
medan law to make the gift of a zemindari, a part or 
the whole of which is let out on lease to tenants^ in- 
valid. Nor is there any principle by which to distin- 
guish malikana rights from tho right to receive rents 
or dividends upon Government securities, and gifts 
of such a nature may be legally conferivd under the 
Mahomedan law. The doctrines of Mahomedan law 
w'hieh lay down that a gift of an undivided share 
in property is invalid because of mutha or confusion 
on the part of the donor, and that a gift of property 
to two donees without first sejmrating or dividing 
their shares is bad because of mutha on the part of the 
donees, apply only to those subjects of gift which are 
ca))ablc of partition. Mfllick Abtk>ol Gttffoob 
V. Mvlbba . . . L L. B.» 10 Calc., 1112 

17, ^ Interest of donees unde- 

fined by g^ft. — Receipt by donees of rent of land 
given. — Possession.— A gift of land made by a Maho- 
medan is invalid if the interest of each of the donees 
is not defined by the gift. Semble, — Tliat the con- 
tinued receipt by the donees of the rents of land, 
which had b^n let by them as the managers of the 
donor, is not a sufficient taking possession to satisfy 
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MAHOMEDAir liAW—aiFT— con^tnu^d. 

8. VALIDITY — continued. 

Interest of donees undefined by gift— cos- 

tinned, 

the requirements of the Mahomedan law. Valimia 
.Aximia c. Gulam Kaz>ab Mohidin 

[6 Bom., A. C., 26 

18. Gift in lieu of dower.— J»- 

dejiniteness, — In a suit upon a hibbanama alle^^ed to 
have been executed by the husband of the plaintiff, 
giving her twenty-two shares in a village us a gift in 
lieu of dower, the Civil Judge dismisseil tlic suit ui)on 
the ground that the omission of the amount of the 
dower rendered the instrument of no validity accord- 
ing to Mahomedan law. Held (reversing the decree 
of the Civil Judge) that the suit was maintainable, 
the instrument expressing plainly the specific shares 
of the property, and the gift was made in lieu of the 
whole dower, and there being no room for doubt as to 
the meaning and intention of the contracting parties 
in regard to the particular subjects either of the gift 
or of the consideration. 8ahiba Beguh v, Atoh- 
AMMA 4 Mad., 116 

19. Gift without defining respect- 

ive shares of donees. — Act VI of 1871, e. 24 , — 
Law of juitice, equity, and good conscience, — A 
deed of gift of his estate, executcul by a person of 
some what weak mind, in favour of two of his sons, 
one an adult and the other a minor, without division 
or detail of their respective shares, whereby a younger 
son and several daughters were excluded from in- 
heriUnce, was 8«‘.t aside by the Court under the gene- 
ral rule of Mahomedan law, that anything which is 
ca])ablc of division, when given to two persons, 
should be divhled by the donor at the time of the 
gift, or immediately subsequent thereto and prior to 
the (hdivery to the <lonee8, and the special rule that 
a gift of undivitled pro|M‘rty is absolutely invalid 
where one of the donees is a minor son; justice, 
equity, and good conscience not requiring, under the 
circumstances of the case, that the deed should Imj 
maintained. K. devised a certain estate to his son Z,, 
but directed that the devise should only take effect on 
his <leath in respect of a portion of the property 
which was rent-free land, and that, with regard to 
the remainder, his son A, should hohl possession for 
the purpose of collecting and paying the Government 
revenue due on both pcjrtions without rendition of 
accounts, until such time as Z, should have a son 
competent to manage land paying revenue. Z, exe- 
cuted a deed of gift of his estate. He never came 
into possession of the second portion of the pro- 
perty. Held, with reference to the question whether 
the donor had fulfilled the requirements of Maho- 
inedan law by putting the donees into immediate 
possession, that the de^ having operated in resiHJCt 
of the first portion of the property w'hich Z, had be- 
come possessed of under the will, operated in respect 
of the second. Nizam - up-Diir v, Zabeba Bibz 

[0 N. W., 838 

20. Undefined gift. — Qift 'by 

father to minor son, — The rule that an undefined 
gift of joint undivided property, mixed with property 

HI 


MAHOMEDAN liAW— GIFT— eoafiiiiisd. 

3. VALIDITY— roafiausd. 

Undefined gift — continued, 
capable of division, is invalid by Mahomedan law, 
does not apply to a gift by a father to a minor son. 
Wajeed Ali V , Abboox Ali . W. B., 1864| 121 

21. Gift of defined ahare in 

land. — Separate property, — A defined share in a 
landtHl estate is a separate projicrty, to the gift of 
which the objection wliich attaches under Maho- 
modan law to the gift of joint and undivided pro- 
perty is inapplicable. JiWAx Bakhsii v, Imtiaz 
Bbgam . . 1. li. B., 2 All., 98 

22. Gift of defined share of 

property. — Possession, — Hanifia Code — Imamia 
Code, — A Mahomedan bequeatluul his j)roporty to his 
two nephews, Gulam Kasnl and Gulam Ali, as joint 
tenants. Gulam Ali died, leaving a widow and a 
daughter, who coutimied to be joint tenants with 
Gulam liusul ; but the latter continued in exclusive 
possession of the; ])roperty, subject to jiuy claim wliich 
they might cjstablish to a share in, or a cliargo u]K)n, 
it. Gulam Uasiil, by a written instrument, moile a 
gift of that jiroperty to his younger son, the father of 
tlie defendants, disinboriting bU elder son, the plain- 
tiff. Held that the gift was valid, and that the 
doctrine of the Hanifia, though not of the Imamia, 
Code, tliat tlm gift of a share in undivided property, 
whieh admits of ])artition, is certainly invalid, or, at 
least, forlxidden, has no application to the gift of 
property so circumstanced. Gulam .Tafab v. Mab- 
XUDIN . , . I, Ii. B., 6 Bom., 288 

28, Reservation of 

income. — Condition ayainst alienation , — Undivided 
property. — Indivisible property, — B. owned a one- 
twelfth share of a mimfi estate and a dwelling-house. 
As owner of the dwelling-hcmsc, she owned a share in 
a staircasi!, j)rivy, and door, which were lield hy her 
jointly with the owners of adjoining dwelling-houses. 
She made a gift of lier property, transft'rring the 
dominion over it to the donees, but reserving the in- 
come of the share of the miiafi estate for life, and 
stipuluting against its alienation. Held that the gift 
of the one-twe*lfth sluire of the mmiii estate, being a 
gift of a Bj)ecifie, hIuuc, was not oivm to o])j<iction 
under Mahomedan law, and such gift was not viti- 
ated by the mere rewirvation of the iiurfuno of the 
share, or by the condition against alienation. Held, 
also, that the gift was not invalid under Mahomedan 
law, so far as it related to the* staircase, privy, and 
door, ns those things, though undivided property, 
were inoaf)ablo of division, and a gift of jmrt of an 
indivisible thing was valicl under that law. Kasim 
Hussein v. Shakif-un-nissa 

[I. Ii, B., 6 AIL, 285 

24 . Gift with restriction as to 

SL)l&nBtioTL— Absolute .71/’/.— Plaintiff, during his 
son’s iniTjority, gavi* certain property bo him, and on 
the delivery of possession got from him a document 
stipulating (1) that he wotild not alienate ; (2) that 
at his death tlie property should return to the father. 
This document was deposited with tlic father, and 

6 B 



( 8679 ) 


DIGEST OF CASES. 


( 3680 ) 


MAHOMED AN LAW— GIFT — ooniinued, 

8. VALIDITY — continued. 

Gift with restriction as to alienation— 

continued. 

not lujard of until the projierty was taken in execution 
for the son’s debts, many years after the gift. Held 
that, by Malioniedan law, as well as by the general 
principles of law, such a restri<;tion on alienation, 
especially after the gift had become complete long 
before, is absolutely invalid. Amiroddaula Muha- 
MAD Ka KYA Hussain Kjian v. Nateei Srinivasa 
C lIARLU. jAaillRDAR OP ViRUTHALABATIII V. NA- 

TERi Srinivasa Chaelu . . 6 Mad., 366 

26. Gift coupled with condi- 

tion. — Ahsolute gift, — A testatrix was entitled to 
Ooveriun(.*nt notes under a gift coupled with the 
contlition that she was to receive only the inUirest 
during her life, and that after her death the notes 
were to h(i held in trust for all her heirs. Qu^re , — 
Whether, under the Mahomedan law, the gift made 
to the testatrix was not a gift to her absolutely, the 
condition being void. fciULl ian Kadu i>. Dorab 
Ali Kuan . . . L L. R., 8 Calc., 1 

[L. B., 8 I. A., 117 

20. PoBsesBion, NeceBsity of.— 

Donor out of possession. — To make a tleed of gift 
valid uiuler the ])rovisions of the M>ili<»niedan law, 
seisin is necessary ; if the donor is not in possession at 
the time, the gift is void. Abkdoonissa Kuatoon 
t>. Amhbroonissa Kuatodn . . 8 W, B., 267 

27. ■ Pass fission given 

and aoce^ited . — Tuder the law of the Sherra, gifts are 
n(»t vnlid until possession is given by the donor and 
taken by the donee. OoiiuuR JIeza v. Mahomed 
Munekr 16W. R., 88 

28. mhha.—i *OSSC8sioU 

is under the Mahomednn law .absolutely necessary to 
establish the validity of a hibba. fc^iiAiiJAN Hiijee e. 
3iun CuuNDER «UAHA . , 22 W. B., 314 

29. - » I. ■ ■ Contingent or 

postponed gift, — Possession not immediate. — ITnder 
the Mahouu'dan law a gift cannot <lepeud iijam a 
conting<‘ney or be postponed, but pt»ssession must be 
immediate. llosiiUN Jauan v. Enaet Hosskfn 

[6 W. R., 4 

30. Donor remaining 

in possession . — According to Mahoiuedau law, a gift 
is invalid when the donor is to remain in jH)ssession 
during his lifetime. Zohooroodken Sikdar r. Ha- 
UAuooLLAii Sircar . . W. R., 1864, 185 

3L Donor remaining 

in possession . — Deed of gift. — Consideration . — The 
polvey of the Muhoinedtui law is to prevent a testator 
iutertering by will with the course of the devolution 
of im>;H*rty aecording to law among his heirs. But a 
ladder ot property may defeat the jHdicy of the law by 
giAing in bis lifetime tlu* whole, or any jairt, of 
his proiK'rty to one of his heirs, provided he eomplies 
with . eertiiin forms. This may be done by a deed 
of gift without cousiderutiou, or by deed of gift 


MAHOMEDAN LAW- GIFT— confinaei. 

3. VALIDITY— 

FoBBCBBion, NeceBsity of— 

for consideration. A conveyance by deed of gift witli- 
out consideration is invalid, unless accompanied by 
delivery of the thing given, so far as it admits of 
delivery. In the case of a gift for consideration, the 
delivery of jwssession is not nece.ssary for its validity, 
and no question arises as to tlie adequacy of the con- 
sideration; but there must be an actual payment 
of the consideration by the donee, and a bond fide in- 
tention on the part of the donor to divest himself 
in prcBsenti of the property, and to confer it on the 
donee. It is incumbent on those who set uj) transac- 
tions of this nature to show very clearly that the 
forms of the Mahomedan law, whereby its policy 
is defeated, have Ihjcii strictly complied with, KuA- 
JOOROONI88A V IlOUSHAN JeIIAN 

[I. L. B., 2 Calc., 184 : 26 W. R., 36 
L. B., 3 I. A., 291 

Affirming the decision of the High Court in 
liosHUN Jaiian V. Enaet Hossein . 6 W. B., 4 

32, Gift infuturo. — 

Under the Mahomedan law a gift is not valul unless 
it is accompanied by possession, nor can it lx* made to 
lake elTt'ct at any future definite period. A document 
contHining the words, “ 1 have executed an ikrar 
to this efl’eet, that, so long as I live, I shall (‘iijoy and 
|K)HsesH the j)ro])erties, and that I shall not sell 
or make gift to any one ; but, after my death, yon will 
he the owner, and also have a right to sell or to make 
a gift after my death,** — 11 eld to he an ordinary gift 
of ]»vopcrty **infnturof* and as sueh invalid under 
Mahoiuedau law. YuBUF Ali r. Collector op Tip- 
PEUAll . I. L. B., 9 Calc., 138 

33. Dellverg Donee 

in physical possession prior to gift. — Formal delivery, 
entry, or departure. — Manifest intention of donor to 
transfer. — For the purposes of completing a gift of 
immoveable projierty by delivery and pissession, no 
formal entry or aetnal physical departure is necessary; 
it is sufficient if the donor and donee arc jireseiit on 
the premises, and an intention on the ])art of the 
donor to transfer has been uneipii vocally manifested. 

luiiRAM V. SuLEMAN . I. L. B., 9 Boin., 146 

84. Gifi made on 

death-bed. — Delivery of possession. — WluTi* ]>ro- 
perty, the Buhject-matter of a gift made by a Maho- 
medan iluring his tleath illness {tnurg-ul-maut), w’jvs 
in the hands of the d«>nee as manager or agent of the 
donor, it >vaa held that the ]K)ssession of the donee as 
such manager or agent was not such posiessioii as 
would render it necessary to the validity of the gift 
that there should have lH*en an actual or formal 
delivery to him of possession of the property. Va- 
LATET Hossein r. Maniran . 6 C. L. B., 91 

35. Change of pos- 

session . — Consideration. — On an issue whether an 
oral gift of an estate consisting of certain talookas 
and moiizahs had lxx*n made by a Mahomedan jiroprie- 
tor in favour of his wife, — HeldiXint the possession of 
the estate, which was the subject of gif t, having becD 
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8. VALIDITY — continued^ 

PosseBBlon, NecesBity of -^continued. 
rliaujTHl in conformity with the pfift, tliat chan#»o of 
lM)8se8»ion would have been sufficient to support it, 
even without consideration. Ueldy on the evidence, 
that tho pift was effectively made. Kamab-un- 
NI8SA Dim t>. Husaini Dim 

[I. Ii. R., 3 All., 266 

36. 

Seisin . — Sur^ 

render and deliverp 1o donee. — 'Hie ]daintiff’s de- 
ceased sister in her lifetime w'as the owner of thnn* 
an<l a half undivided shares in u village, which she 
mortpwg-ed in 1846, upon the terms that the mort- 
p:ap:e<‘ should he put into ]> 088 ea 8 ion, and that he 
should credit the produce of two shares on a«*connt 
of the mortpfnpi'-deht, and should ])ay the mortpfaf'or 
one Bhare and a half for her maiut(‘uanee. Suhse- 
(juently, in 1853, she itiadt' an ahs»dute pfift in writiiij^ 
of three of the shares to the fourth d«‘fendant and 
his mother. The jn’oduce of the shares was applied 
during the HLdime of the donor aft<*r the ^ift just 
as it hnxl been before tiu* p^ift. Htdd that there was 
no su<-h surreuiler and delivery of the property to the 
donee as is requisite to make a valid pjift according 
to Mahomedan law. KnADKH Hitssain u. IIussain 
llKGUM 5 Mad., 114 

37. — — ' — Absence of relin- 

quishment hp donor or seisin f)p donee. — A deed hv a 
Mahomedan, in whi(‘h lu; declared, ** I have adoptx‘d 
A. B. to Hucce<‘d to my ]iroj»crty,*’ was held t<» he 
neither a deed of gift nor a testjuiientary gift to take 
t'ffect after the death of the donor, thert* being a 
eomplete ahHcnce of any relimiuiHlimerit h^ tlie donor 
or of sei in by the donee. Jkswunt Sinohjeb lluny 
SiNGjuB V. Jet Singh kjs Ubuv Sinxjjke 

f e W. R., P. O., 48 
3 Moore’s I. A., 246 

38. •* Tamlikf or 

assignment of ownership. — “Tamlik,” or assignment 
of ownership, Is a term of general import applying t<» 
the various modes of actpiisltiou cjf jjroperty recog- 
nised by Mahomedan law, hut forms no Hej)arate and 
distinct mode of acquiring ])roperty. When applix-d 
to gift it does not avoi<l the legal re«iuirementH of 
acceptance and seisin. An instrument called a ** tam- 
liknamu** purjiorted to give S.^ in consideration of 
her devotion and affection to the executant, the exe- 
eutant’s pro|)crty; and j»rovided that the executant 
should during her life enjoy tho income from the 
property ; that at her death S. should have the pro- 
prietary po88t‘88ion and enjoyment of the proy»erty, 
just like the executant; that the executant should 
effect mutation of names in rcsjicct of the property 
in A. # favour; that the projx^rty should not belong to 
any other person but S.; and that any transfer by the 
executant to any other person should he void. After 
giving S. the power to transfer the property by sale, 
mortgage, gift, “ tamlik,” Ac., it proeeed<‘d in man- 
ner following : “ Dnt S., or luT transferee, shall get 

]>f>s8e8sion of the said share onlj after my deaih. On 
my dcAth 8. and her heirs shall lx*eome the owners of 
this share.” The deed could only have validity as a 

III 


mahomedan law-gift— 

3. VALIDITY — continued, 
PoBBeBsion, Necessity of —’continued, 
will ; as II deal of gift it was wholly invalid. Ka- 
suM V. SiiAisTA Dim . . . 7 N. W,, 813 

39. - ' — ■ ■ " Seisin and ac- 

ceptance of possession. — Residence and receipt of 
rent hp donor. — A Mahomedan husband executed a 
“hihha,” or deed of gift, w'ithout consideration, in 
favour of his wift‘, comprising a house in whicli they 
were residing at the time, witli its furniture, and two 
xither houses. He at the same time delivered the hibba 
and the keys of the houses to his wife, and ((uitted tho 
house, of residence, leaving hiu* in ]U)S8eBHion of tho 
same. Hcld> that the ra|uiremcntH of tin; Mahomedan 
law, with regard to gifts without (consideration, — viz., 
ueei*ptanee and seisin on the jiart of the donee, and 
relinquishment on the jiart of the donor,— hud been 
eomjdied wilh, though the' hushund shortly after- 
wartls ri'turned to the house, residiul there willi his 
wife till his death, and reeeivisl the rents of otluu* 
jiarts of the property comprised in the hihba. 'I'he 
eoutinned oeeupation or resideuei^ and receipt of nuits 
were in such eireuuistaueeH to U' referred to tlie cha- 
racter which th(‘ donor hears of hushund, and to the 
rights and duties c.onneeted with that character. 
Amina Dim v. Kuatija Dim 

[1 Bom., 2nd Ed., 157 

40 . (H if t hp hushand 

to wife. — Delicerp of possession,-— > Q if t , J'ahditp of 
as against creditor^ or subsequent bond fide pur- 
chasers. — IMiiintiff, the nieka wife of the lute Nawiil) 
of th(‘ Carnat ic, sued for a declaration of her ul)Holnt,e 
title to eertuln jiremises (Nos. 1, 2, 3, and 4), for 
possession of certain oth(*r ]m*mises (Nos. 5 and (J), 
for delivery to her by defendant of tins lith'-deiuls of 
all tlie ])rcmiBi*s <‘xcept No. I, and for euncellation 
and delivery up of a slierifT’s hill of sale of No. 1 in 
favour of T. A., of a mortgage ot Nos. 2, 5, and 6 to 
R. Co.t of a mortgage of No. 4 to A. A., and of all 
asHigiinnuits by T. A. R. Sf Co., or A. A., to defend- 
ant. Slie claimed this relief under an alleged gift to 
her by tlie late Nawah on or alx>ut the <;tli .laimury 
1851. Defendiint said (and it was so fonin!) as to 2, 

5, and 0, that he had never had anything to <lo witli 
the said ])remiMeH or with the title deeds tlierei.f. As 
to the other premises, that llu* several iissignmeiits 
Ml his jMiHsession were nnulc to him as receiver of 
the Carnutie jiroperty, under Act XXX of 18, '8, hut 
that he had iifit olitained )) 0 hs(‘HhIoii of the said pro- 
mi.si’S nor of any of the title-deeds theraif, I'xcept tho 
sheriff’s liill of sale of the 2(hh NoveinhiT 1855. 
IssncH were settled raising the following questions: 
Whether tlie gift was imule as alleged ? Whether, 
if so. It was valid aguinst creditors of, or suhseijuent 
purchasers for valuable consideration from, the donor ? 
Wliethcr the gift was revocable, and revoked P 
Whether de.fendani has, or ev<‘r had, possession of all 
or any of tliu title dee*ds of Nos. 2, 5, and 0 ? Held 
that a xomplete gift haxl been made and not revoked; 
tliat it w’.is valid against the xTcditors of the donor, 
and also (us the donor and donee were both Maho- 
malans) against subsequent purchasers for valuable 
eonsiderat on from the donor: hut that defendant 
had never liad possession of the title-deeds of Nos. 2, 

6 B 2 
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Possession, Necessity 6t-^continued. 

6, and ho that the suit could not l>e maintained as 
regards them. Under Idahomedaii law, “in the in- 
staiice of a wife who may give a home to her husband 
the gift will be good, although she continue to occupy 
it along with her liusband and keep all her property 
therein, because the wife and her property are both in 
the legal possession of the husband. So also it has been 
held by some that if a father transfer his bouse to his 
minor son, himself continuing to occupy it and to 
keep his property therein, the gift is valid, on the 
principle that the father in retaining possession is 
acting as agent for his son, according to which doc- 
trine his possession is equivalent to that of his son.'* 
Keason rciiuires that the same principle should be 
applied to the case of a gift by husband to wife. The 
wife may, according to Mahomedan law, hold pro- 
perty indt^pendent of her husband, and as a husband 
may make a valid gift to his wife, it can only be neces- 
sary that the gift should be accompanied with such a 
cliange of possession as the . jbject is ca})ablc of, and 
as is consistent with the continuance of the relation 
of husband and wife. Azimxjnnissa Bbotjm «. Dale 

[6 Mad., 456 

41, — .. — — - — Gift hy father to 

infant chi Id. J I eld that it is not necessary by the 
Idahomedau law that possession should follow to com- 
j>h*te H gift by a fatlier to his infant child, OVASOOD- 
DISBN llYDEU i>. Patima Beuum . 1 Agra, 238 

42. ' " ■ — Ofi hy father to 

minor eon. — Acconling to Mahomedan law, nofonnal 
delivery and seisin are necessary to the validity of a 
gift of ])roperty by a father to a minor son. Where 
a son has divestt'd himself in favour of his father of 
all interest in projwrty which had been given to him 
by his jwircnts, beforti any legal effect can be given to 
such a transfer, the clearest proof is necessary of 
g(KHl faith and joint dealing between the jiarties, and 
also that the father’s intluence was not unduly 
exercised for his own advautage. Wajbbd Ali v. 
Addool Ali . . . W, 1864, 127 

48. Ah fence of 

chanye of posseseion, — Gift by father to eon. — Gift 
by father to son held not valid as l>eing followed by 
no real change in the nature of the enjt)yment of the 
property, and merely nominal. Munnoo Bibbe «. 
Jbuandau Kuav • • • 1 Agra, 250 

44, — Death-bed gift. — D o n ati o 

mortis causd.—Deed of gt/L— According to the 
Mahometlan law, in onler to make a gift operate as a 
donatio mortis causd. the deliveiy must bo upon the 
condition that it should become effectual as a gift on 
the death of the donor. Whore, therefore, it was found 
that a detHl of gift w'as executed in the last illness of 
the donor, and was in the }>o88e8sion of the donee 
after her death, — Meld that this was not enough to 
make it operate as a donatio mortis causd, but that 
it was necessary to tiud the further fact whether the 
deedw'os delivered by the donor before ber death, and 
whether such delivery was iu contemplation of death. 


MAHOMEDAN LAW— GIFT— 

8, VALIDITY— conftnacd. 

Death-bed gift — continued. 
and with the intention that it should become effectual 
on the death of the donor. NrsSBBDN Bibek c. 
Abububf Ally . Marsh., 316 : 2 Hay, 163 

46. - - - ■■ Legacy — Accord- 

ing to Mahomedan law a gift on a death-bed is 
viewed in the light of a legacy. Ashauoollah c. 
Shabba Jhabous . . . .2 Hay, 845 

46 . Gift In contemplation of 

death. — Will. — According to the Mahomedan law, 
a gift made iu contemplation of death, tliough not 
operative as a gift, operates as a legacy. Ordinarily it 
conveys to tlm legatee property not exceeding one third 
of the deeeasetrs whole property, the remaining two 
thirds going to the heirs. In the absence of heirs, a 
will carries the whole projxjrty. Ekin Bbbbb v. 
Ashuuf Ali . . . .1 W. B., 162 

47. Will. — Person 

labouring under sickness of which he dies. — According 
to Mahomi'dan law, if a person executes a gift while 
labouring under a sickness from which he never 
recovers, atul whi<*h ultimately proves fatal to him, 
effect can ha given to the instrument only to the extent 
of one third. Kuebemun v. Mulltck Enaet Hos- 
SEiK W. B., 1864, 221 

48. Will — Consent 

of heirs. — A deed of gift, such as a tiiluknamah, exe- 
cuted at a time when the grantor was labouring 
under a sickness from which she never recovered, 
cannot o])erate save as a will. If such a death-l)ed 
gift or will is mad(> in favour of one who is an heir, 
the will or gift, so far as it relates to that lieir, will 
l)e inoperative without the consent of the other heirs. 
AsnKFFFUNKISBA V. AZEBMUN. BABOUA KoOBBY 

V. Asueuffunnibba . . .1 W, B., 17 

49. Lease granted 

during illness. — A mokurrari lease extended where 
the grantor was dangerously ill and in contem])latiou 
of death, was held to be a death-be<l gift, and bis 
natural heirs declaretl incapable of taking anything 
under it except their shares of the defendant’s pro- 
})erty according to Mahomedan law'. Enaet Hossbin 
V. Kueeeuoonxssa . . .3 W. B., 40 

50 . Oift by person 

labouring under disease. — Under the Mahomedan 
law the torm “ murg-ul-maut ** is applicable not 
only to diseases whieh actually cause death, but 

I to diseases from which it is probable that death 
w'ill ensue, so as to engender iu the person afflicted 
' W'ith the disease an apprehension of death. Under 
the same law a person labouring under such a disease 
cannot make a valid gift of the whole of his proj)erty 
until a year has elapsed from the time he was drst 
attacked by it. When a gift is made by a person 
labouring under such a disease, it is good to the extent 
of one third of the subject of the gift, if the donee 
has been put into ivosscssion by the donor. Labbi 
Bebbeb V. Bibbun Bebbee . . 6 N. W., 158 
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Gift in contemplation of death— continued. 

61* ■' Alienee of im- 

mediate apprehension of death.—** Murg-ul-mnui ** — 
According to Mahomedan law a gift by a sick pc'rson 
is not invalid if at the tiiiio of such gift his sickness 
is of long continuance, t.c., has lasted for a year, and 
he is in full possession of his senses, and there is no 
immediate apprehension of his death. Lahbi Bihi 
V. Bihbun Bibiy 6 N. W.y 159y followed. Meld, there- 
fore, where at the time of a gift the donor had 
suffered from a certain sickness for more than a year 
and was in full ]) 08 sesRioii of his senses, and there 
was no immediate apprehension of his death, and lie 
died shortly after making the gift, but whether from 
sueli sickness or from some other cause it was not 
possible to say, that under these circumstances the 
gift was not invalid according to MahomcHlan law, 
Matiomei) Guluubbb Khan v. Maui ah IlRatiM 

[I. Ii. R., 8 AIL, 731 

62. Alienee of im- 

mediate apprehension of death. — Sembley — A gift 
by a sick ])er8on is not invalid if at tlie time be 
muilc it be was in full possession of bis senses, and 
there was no immediate apprehension of death. 
liinuAH V. SuLBMAN . I. Ij. R., 0 Bom., 146 

63. — Oift in lieu of 

debt for dower. — Sale . — Dower. — Meld that the pro- 
visions of the Mahomedan law ajjplicable to gifts 
nuul<‘ by persona labouring under a fatal ilisease do j 
not apply to a so-called gift made in lieu of a dower- ' 
debt, which is really of the nature of a sale. OiiunAM ■ 
Mdstafa V. Huumat . I. L. R., 2 AIL, 854 

4. IIKVOCATION. 

54 , Power of revocation. — Tr- j 

revocable gift. — Delivery of possession . — In a suit ; 
for arrears of rent due on defendant’s putnee talook, 
though the rate was mlniitted, it was pleaded tliat, 
in consequence of a dacoity having taken jdacc in the 
defendant’s bouse, she had been allowed by the , 
plaintiff (her brother-in-law) a remission of rent an- ' 
nualiy for a certain number of years, and defendant I 
professed her readiness to pay if the remission were ; 
allowed. Plaintiff’s agnjcment set forth that, in I 
consequence of defendant’s house having been plun- ' 
dered, she was entitled to assistance to enable her to | 
replace what she had lost, and that the rajah 
(zemindar) not being able to make good the amount 
at once took this method of assisting his connexion. ' 
Held that the gift (or remission of rent for the years ' 
in suit) was complete at the termination of each 
year ; in other words, delivery had been made to the 
donee, and it could not be recalled under the Mabo- 
medan law, which is precise as to the impossibility of 
revoking a gift after delivery without the decree of 

a Judge or the consent of the donee. Knabt Hos- 
8BIN V. Khoobunnissa . . 11 W, R„ 820 

55 . Power of revoking gift.— | 

Me vocable gifts. — Certain lands, choultries, and move- j 
able property had been, by instrument in writing, 


MAHOMEDAN IsAW— GIFT— continued. 

4. REVOCATION— 

Power of revoking gift— continued, 

given to the brother of the donor and his heirs for 
the purpose, in perpetuity, of keeping in repair the 
choultries and affording strangers the charities of 
shelter, and, if circumstances ])ermitted, food also, 
as well as for supplying the wants of the donees, 
w'ith clauses restraining alienation by them. Meld 
that the instrument effected a transfer of the pro- 
perty to the donees subject to the trust of a])plying 
the profits of the lands, &c., in perpetuity to certain 
cliaritahle purposes, and was not revocable, whether 
the transaction l)o vi(*w'ed as a pure trust or as a gift. 
The iwwer of revoking gifts is given under the 
Mahomedan law only in the ease of private gifts for 
the donee’s own use, no relationship existing between 
the donor and the donee. Gulam Hussain Saih «. 
Aoi Ajam 'Iadallah Saib. Aai Ajam Tadallah 
Saib V, Gulau Hussain Saib . . 4 Mad., 44 

50 . Power of revocation. — 

Alienation by donee. — Oift bg father to son. — By 
Mahomedan law there can he no revocation of a gift 
by a father to a son when the dom^e has alienated the 
thing given. Wajbbh Ali v. An noon Ali 

[W. R., 1804, 121 

67. - ■ Deed of gift 

made in contemplation of marriage. — A liiha-hil- 
iwaz, or deed of gift miule in contemplation of mar- 
riage, is not a revocable instrument. Kulsoon v. 
Amebbunnbssa ... .1 Hyde, 160 

MAHOMEDAN DAW- GUARDIAN. 

See Mauomjwan Law— Makkiaob. 

[1 Bom., 236 

1 . Right of guardianship.- - 

Mother . — Valher . — Infant under seven gears , — 
According to Mahomedan law, the mother is entitled, 
in preference to the father, to the enslody of an 
infant under seven years of ago. Futtkh Ali Shah 
V. Mahoubo Mukekm 0«)dkkn. Futtkh Ali Hhah 
u. Fuzbeluttunnissa Bbbkb . W. R., 1864, 181 

Uaj Bbqum V. Rbza Hosskin 2 W. R., 76 

2 . Mother. — Custody 

of child. — MaU child. — Female child. — According to 
Mahomedan law, a mother is entith'd to the custody 
of lier child, if such child he a male, till it shall have 
attained the age of seven years ; if such child l>e a 
female, till it shall have rea<‘hed the age of puberty. 
In the matter of Tayhkb Ally . 2 Hyde, 68 

3 . ■ Mizanut . — 7*he 

custody of female minors before puberty. — Mother^ e 
right. — By the Maliomedati law the mother is en- 
tithid the cushnly of a female minor who has not 
attained her pulHjrty, in preference to the husband. 
Nub Kadib v. Zuleikha Bibi 

[1. li. R., 11 Calo., 640 

4. - Minors, Custody 

of, — Mother. — According to the Shiah school of the 
Mahomedan law, a mother is entitled to the custody 
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Bight of guardianship— co»/twtted?. 
of h<3r fcnmlo cliildron unless she has been guilty of 
uiiclujistity. In the matteu or IIosreini BnatiM 

[I. L. B., 7 Calc., 434 

6. Mother. — Paternal 

uncle, — Minors^ Custody of. — According to Malio- 
inodan law, a mother has a preferential right over the 
})atcrnal uncle to the guardianship of minors and to 
tlie custody of their i)ersoiiB. Altmodked Moallem 
V, SrFooiiA liiBEB . 6 W. R., Mis., 126 

6. — — Mother ^ Pe-tnar- 

riaye of. — Under the Mahomedan law tlic mother 
is of all persons best entitled to the custody of infant 
cbildren uj) to the age of puberty; hut her right is 
made void by marriage with a stranger. Ukedhtjn 
BiBEE t). PuZUIiOOLIiAH . . 20 W. R., 411 

7. — — - Custody of minor 

fon. — MofUeVt Might of. — According to the Maho- 
inedan law, a mother has the right of custody of the 
jmrson of her minor son uj) to seven years of age. 
Quaere, — Where she does not maiutaiu him, has she, 
ns against a relation on the father’s side, the right 
of custody and control after that ag(‘ ? In the 
MATTER OF AMEEROONiaSA . . H W. B., 287 

8. Qirl not haring 

attained puberty .^^Qrandtno/her. — Maternal grand- 
mother as guardian. — Act IX of ISGlfS, 5— Under 
the Mahomedan law tlie grandiiiotlier is entitled to 
the guardianship of a minor female child in prefer- 
ence to tin* ehild’s paternal uncle, where such child, 
although married to a minor, has not attained pu- 
berty. UuoooiiA V. Elahi Brx 

[I. L. R., 11 Calc., 674 

— Custody of child- 

rm.-^Acf IX of iset, s. 5.~Appeal.—'VW. Mahome- 
dan law taki's a more liberal view of the mother’s 
rights with regard to the custody of her children 
than does the English law, under which the father’s 
title to the custody of his children subsists from the 
moment of their birth, whiU* under the Mahomedan 
law a mother’s title to such custody remains till 
the children attain the age of seven years. An appli- 
cation was made by a Mahomedan father under 
sect ion 1 of Act IX of 1861 that his two minor 
children, aged respectively twelve and nine years, 
should be taken out of the custody of their mother 
and handed over to his own custody. The applica- 
tion having been rejected by the District Judge, an 
appeal was preferretl to the High Court as au appeal 
from an onler. It was objected to the hearing of 
the appeal that, in view of section 5 of Act IX of 
1881, the appeal should have been as from a decree, 
and should have been made under the rules applica- 
ble to a regular apiieal. ffeld that, looking to the 
peculiar nature of the proceedings, the objection was 
a highly tochuical one, and as all the evidence in the 
was upon the record and was all taken down 
in English, it would only be delaying the hearing of 
the ap{K3al upon very inadequate grounds if the 
obji^tiou were allowed. Held also that, according 

the principles of the Mahomedan law, the appel- 
lant was by law entitled to have the children in his 
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custody, subject always to the principle, wdiich must 
govern a case of this kind, that there was no reason 
to apprehend that by lieing in such custody they 
would run the risk of bodily injury, and that (with- 
out saying that this exhausted the considerations 
that might arise, warranting the Court in refusing 
an application for the custody of minors) there was 
nothing in the record in this case which disclosed 
any proper ground to justify the refusal rif the ajqili- 
cation. Idu v. Amiran . 1. L. R., 8 AIL, 322 

10. Minor. — Guar- 

dian of property. — Certificate of guardianship . — 
Under the Maliomcdan law the brother of the mother 
of a female minor, wdiose parents are dead, is entitleil, 
in profereuee to a mere stranger, to the guardian- 
ship of the property of the minor, unless it be shown 
that he is in some way unlit to take charge of such 
property. In THE matter of the petition op 
Imam Hctksu. Imam IUiksh v. Thacko Btbeb 

[I. L. R., 9 Calc., 699 

11. Sister. — Minoi\ 

Custody of. — Prostifufp. — lleld^ where the plaintiff 
HUCil for the custody of her minor sister, as her legal 
guardian under Mahomedan law, that the fact of 
the plaintiff* being a jmistitnte was, although she 
was legally entitled to tlie ensbxly of such minor, a 
sulUeieut reason for dismissing the suit in the inter- 
ests of such minor. Abasi v . Dunnb 

[1. L. R., 1 AIL, 698 

12. Uncle, — Nephew. 

•—Next friend. — The rule of Mahomedan law that an 
uncle can not he the guardian of a minor n(‘phcw’8 
property docs not prevent an uncle n^jiresenting liis 
infant ne])hew under the Ccxle of Civil Procedure as 
next friend in a suit. Abdul Bari v. Rash Behari 

Pal 6 C. L. R., 413 

13. Suit for restitu- 

tion of minor wife in custody of her mother. — The 
plaintiff siietl to recover M., who was ten years of 
age, alleging that ho hiwl been married to her, that 
slie hiwl remained at his bouse, and that her mother 
and other persons hiul taken her aw’ay, and would not 
allow her to return. The lower Api>ellate Court 
dismissed the suit on the ground that M. was a 
minor, and also on the ground that she was only ten 
years of age. Held that the plaintiff’s suit was 
properly dismissed. Wazbbr Ali r. Kaim Ali 

[6 N. W., 196 

14. Sale by guardian 

of property of minor. — Purchase^ Right Under 
the Mahomedan law a sale by a guardian of property 
Wlongiug to a minor is not permitttxl otherwise than 
in ease of urgent necessity or clear ailvantage to the 
infant. A purchaser from such guardian cannot 
defend his title on the ground of the bona fides of 
the transaction. An elder brother is not in the posi- 
tion of a guardian having any power as such over 
the projierty of his minor sisters. Bukshan v. 
Maldai Koobbi . S B. L. R., A. C., 423 

S. C. Bukshun V Doolbun . 12 W. B., 837 
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16. Brothers , — Under 

the Malioinedan law remote f^iiartlians, unions* wlioni 
are Imotliers, can under no circumstances aliciie the 
property of a minor; their guardianship only extends 
to matters connectfd with the t'ducation of their 
wards, and the near p^uardians alone have limited 
powc*r over the immoveable property. Hutton r. 
Doomee Khan .... 3 Agra, 21 

16* — TjPfldl necessity . — 

TlnM|uestiou of lepil necessity does not neces- 
sarily arise in cases of sale under the Mahomedaii 
law, thou^^h it may properly he an element for con- 
sideration when the conduct of a ^mardiun is calh*d 
in (picstion. The Mahomedaii law looks to the benc- 
tit of the minor, ami permits the guardian to dispose 
of moveable property if it he for the heiudit of the 
minor. In this case a sale made to carry on import- 
ant, litigation was held hand fide and for the benelit 
of the minor, the decision in Grose's case, 4 li. L, 
J{., () C., 1 {V3 IV. ll.y O. C., /.?), not being ajipliciible. 
SyiioPN V . Velayut Ali Kuan . 17 W. R., 239 

17. — — ' Saif of minor's 

properhf of such sale,--^ Sanction of sale 

hy ruling authority. —The jilaintiff hikhI to r(‘cover 
her husband’s share in certain projierty at S., to 
whicli he and other jiersons In'came entitU'd ns heirs 
of M. ’Phat jirojierty had been sold to the defmidsmtH 
by the heirs of M. during the minority of the jdaiii- 
tiff’s husiiand, his elder brother acting for him in 
the transaetion. It was proved that tlie sale of tlie 
j)rop<*rty to tlie detiMidants had been approved of by 
//., who was the agent of the Governor of Honihay 
at S., and the rejiresentative of tlie ruling authority 
in the management of M.'s estate,. Tlie jilaintiif 
contended that, according to Maliomeilari law, it was 
not eompeleiit for the ehler brother of a minor, as 
guardian, to alienate a minor’s jn-ojicrty. Jleld that 
the sanction of the ruling power eonstitnted a snlli- 
cient authority for the aet, of tin* guardian, jirovided | 
that the transai'tioii was one wlii<‘h, ueeording to i 
Malioinedan law, a duly constituted guardian might • 
have entered into on behalf of his vsard. That law j 
permits a guardian t<i sell the iniinovi'uljle jirojierty j 
of his ward, when the late incumheiit died in debt, | 
or when the sale of such property is necessary for > 
the maintenanee of the minor. The evidence in the * 
present case showed that the indehtedmfss of M, and 
the distressed condition of liis heirs existed in asutti- 
cient degrw to Justify the sale of tlie whole projierty 
of the heirs. Husain Hegam ». Zia-ul-nisa 

. . . I, L. B., 6 Bom., 467 

Minor. — In- 
fant . — Guardian of properfy.—Mortrjage.— Co- 

heirs.— Infants* liahaHy.—U\ ‘May 1S»1, certain 
co.lieirs of a deceased Mahomedaii mortgaged a por- 
tion of the projierty wliicli had descended to them ' 
ill common with others, then infants, as heirs of the ! 
ileceased. The mortgage was raised for the purpose i 
of paying off arrears of rent of a putni talook which ; 
VI as a part of the property inherited from the dc- ; 
ceased. There wiu* no evidence to show that there 
were any other necessary expenses connected with the 
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deceased’s estate which had to be met, nor what that 
fstate eonsistt‘il of, nor whether the arrears of rent 
could or could not have hec‘n paid without having 
reemirse to the mortgage. Aeeording to the Maho- 
iiu'dan law the mortgagors were not the guardians of 
the ])roperty of the infants. Held that the shares 
taken by the infants as heirs of the deceased were 
not hound by tlie mortgage. IUiutnatu Dky v. 
Aiimkd IIOSAIN . . I. L. R., 11 Calc., 417 

19. 

— Alienation by 

guardian to pay ancestral debts.— Minor, Sale bind^ 
my on. — J/., being in ])ONsi‘ssion of certain real pro- 
perty on ber aci'ount, and tm ueeonnt of her nephew 
ami niece, minors, «)f whose jicrsonH and pr()])erty sho 
binl as.sunied eliargi; in the eapaeity of guardian, 8(dd 
the pro]>erty, in good faith and for valuahle (consider- 
ation, in order to liipiidate ancestral debts and for 
other mvessary puriMiHes and wants of herself and 
the minors. Held that under Malioinedan law, and 
nrrording to justict', e(piity, and good coiiKcience, tho 
sale was hiiuling on tho minors. Hasan Ali v. 
Muiidi Husain . I. L. B., 1 AIL, 633 

'20. ■ ' - Alienation hg 

loidoio — Rights (f other heirs. — Minor . — Mother . — 
Mortgage. — First and second mortgagees . — Suit 
by first mortgagee for sale of mortgaged pro- 
perly. — Second mortgagee not made a party.-— 
Transfer of property.— Act IV of es! 78, 

sn. -Rcs judicata.— \1 pun the death of C?„ a 
Mahoniedan, his estate was divisilile into eight 
shares, two of which devolved upon his son. A., one 
uiMin each of his live daugliters, and one upon lii^ 
widow, B. 'J'he name of B. only was recorded in tliu 
rtwenue registers in respect of the zamindari jiro- 
perty lt*ft by O. Jii 1H70 A. and B. gave to A", a 
deed of simidi; mortgage of 2J his was out of a 5 
hiswas share of a village inclmb d in the said jiro 
jicrty. in 1878 A. and B. gave to /V. a deed of sim- 
)de mortgage of the 5 hiswas, which were dese.rihed 
JO the deed as the widow’s “ own ” jjrojjcrty. in 
I88w AT. obtained a decree nj»on Ids mortgage for 
tile sab* of the mortgaged pr<»perty, and it was put 
np for sah; and jnireliased hy A. hiniseli in January 
1881. In Fel.ruary and Nov.-mher 1884 tia; daugli- 
bTH of G. obtained ex parte dccnjcs against A. and 
it. in suits hroughl by tbem to r(*eovi*r tluur shares 
»>y inheritance in the. 5 biswas. In IbHo S. brought 
a suit upon bis mortgage of 187H, claiming the 
amount dm.* tluireon and tin; sale of the whole 5 
hiswas. Tu tliis suit he mad» defendants A. and B., 
G.'s daughtiTH, and A'., alh'L^ing that the deenjos of 
J’Vhniary and Kov(*mher 1884 w(;re fraudulently 
and eollusively obtained ; and as to the auction sale 
of January J884, that the 2^ hiswas were sold 
subject to his mortgage, be not having Ijcen made 
a party Uj the suit hrougiit hy A', upon the deed 
of 187G, and therefore not In ing bound hy any 
of tlie proceedings taken therein or consequent there- 
to. Jt was eontemhid that B,*s position aa head of 
the family entitled lier to deal with the property so as 
to hind all the inemU'rs of the family, though using 
Injr name only; and it was suggested that, at the 
time of the mortgage of 1878, some of the daughters 
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wew minors. On behalf of the dauglitera it was 
contended [inter alio) that the decrees obtained by 
them against A and B. in February 1884 were con- 
clusive, by way of ree judicata, against the plaintiff, 
who, as mortgagee from A. and B., claimed under a 
title derived from them. Held, per Maumood, J. — 
According to the Mahomedan law, the surviving 
widow, though held in respect by the members of 
the family, would not be entitled to deal with the 
property so as to bind them, and the entry of her 
name in the revenue registers in the place of her de- 
ceased husband would probably bo a mere mark of 
respect and sympathy. Her position in respect of 
her husband's estate is ordinarily nothing more or. 
loss than that of any other lieir, and even where her. 
children are minors, she cannot exercise any power 
of disposition with reference to their property, be- 
cause although she may, under certain limitations, 
act as guardian of their persons till they reach the 
age of discretion, she cannot exercise control or act 
as tlndr guardian in respect of their property with- 
out special appointment by he ruling authority, in 
default of other relations who are entitled to such 
guardianship. Even, therefore, if some of the daugh- 
ters in the present case were minors at the time of 
the plaintiff's mortgage, their shares could not be 
affected thereby. They could only bo so affected if 
circumstances existed which would furnish grountls 
for applying against them the rule of estoppel con- 
tained in section 11 5 of the Evidence Act, or the 
doctrine of equity formulated in section 41 of the 
Transfer of Property Act, but here no such circum- 
stances existed. Sitabam r. Amiu llBauM 

[I. L. B., 8 AU., 824 

MAHOMEDAN LAW— INHERITANCE. 

Bee Mahometan Law— Phesitmption of 
Death . . I. Xi. R., 2 All., 625 

See Slayeby . I. L. R., 8 Bom., 422 
[12 Bom., 160 

L Enumeration of heirs by Ma- 

homedan law, — Return. — Three different kinds of 
heirs are recognised by Mahomedan law, — (1) sharers, 
(2) rosiduaries, and (3) distant kindred. Where there 
are no residuaries the principle of return provides 
that the surplus of the shares of the sharers shall re- 
vert to them in proportion to their shares, except in 
the cases of husband and wife. Next are the dis- 
tant kindred." Ghjadhub PassnAn c. Abdoollah 

[U W. R,. 220 

a. Kindred related in equal 

degrees. — MoUe , — Where surviving kindred are re- 
lated in like degree to a deceased party, the males are 
eatitlod under Mahomedan law to a double share of 
the inheritance. Rak Bbhabse Siboh v. Sitaba 
Khatoon 10 W. B., 816 

3 . Heirs of mieeing i)er8on.— 

Dteistoa of tetaie to be held 6y heirs on trust. — The 
plaintiff sued to be put in possession of a share of the 
estate of a missing person, alleging that by Maho- 
laedau law and custom they were entitled to hold in 


MAHOMEDAN LAW— INHERITANCE. 
— Heirs of missing person — continued, 
trust for him a share equal to tliat which would de- 
volve on them after his deatli by right of inheritance. 
Held that under the Mahomedan law the heirs of a 
missing person arc not, as such, entitled to divide his 
estate among themselves, either as a trust or other- 
wise, before his death, natural or legal. Kaleb 
Kuan n. Jadeb . . . . 6 N. W., 62 

4. Heirs of husband on death of 

wife, whose heir he was, — Whatever may be the 
position and rights of a hi^sband, being the only sur- 
viving heir of his wife, according to tlie Mahomedan 
law, there is no representation in matters of succes- 
sion, and therefore those rights do not descend to the 
heirs of a husband who has predeceased the wife, and 
who are themselves no relation of the wife. In fact, 
under the Mahomedan system, after the dissolution 
of a marriage contract by death or otherwise, the par- 
ties or their heirs boar no more relation to out; another 
than the heirs of quondam partners in the same mer- 
cantile house. Ekin Bbbbb v, Abubuf Ali 

[1 W. R., 162 

5 . Heirs of girl not validly 

married. — Baternal grandmother. — Mother. — Half 
brothers or sisters. — A marriage ])crformed between 
minors in the fazolee (nominal) form, the girl's 
father being dead and the marriage l>eiiig contracted 
by her paternal grandmother, was held to be invalid 
on the death of the girl without afterwards meeting 
or communicating with her husband, because after 
arriving at ])ul)erty she had never ex})resscd in any 
way assent to or dissent from the marriage. Held 
that under such circumstances the paterual grand- 
mother of the girl was not entitled to inherit her 
estate; that the mother as her surviving parent was 
entitled to a third share thereof ; and that her half 
brothers and sisters were entitled (without prejudice 
to any claims by third parties) to the residue. Mul- 
ka Jkiian Sauiba r. Mahomed Ushkubhee Khan 

[ L. R., 1. A., Sup. Vol., 192 : 26 W. B., 26 

6. Estate limited to take effect 

in favour of a person after another’s death. 

— It IB not consistent with Mahomedan law to limit 
an estate to take effect after the determination, on 
the death of the owner, of a prior estate by way of 
what is known to English law as a vested remainder, 
80 as to create an interest which can pass to a third 
person before the determination of the prior estate. 
Abdul Wahid Khan v. Nuran Dibee 

[I. L. R., 11 Calc., 697 : L. B., 12 I. A., 91 

7 . Primogeniture, Custom of.— 

Exclusion of females from /»AcrtY<i»ctf.-A)b8erva- 
tions on the law laid down by the Privy Council re- 
garding the custom of primogeniture and the exclu- 
sion of females and other heirs from inheritance. 
Muhammad Ismail Khan r. Fidatat-un-nissa 

[L L. B., 8 AIL, 728 

8. Proof of custom . — 

Where a suit was brought by two younger brothers, 
in accordance with Mahomedan law, for their sliares 
in a property which was held by an elder brother 
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— Primogeniture, Custom ot-— continued, 
and which had been held by a succession of elder bro- 
thers for a long course of years, two of the members 
having in former trials had their rights to exclusive 
inheritance upheld by formal decisions , — Held by the 
High Court that, in the absence of any sunnuila de- 
claring the contrary, the practice of succession by 
primogeniture must be accepted as prevailing on the 
estate. Mahombd Akul Ubo v, Mahomed Kofum 
liBo 26 W. B., 109 

9, Adopted son. — An adopted son 

cannot inherit among Mahomedans. Ohbbd Khan 
V. COLLBCTOa OF 8HAHABAD . 0 W. 502 

10. Daughters of deceased 

brother. — Brother. — Sisfer. — IJ ndcr Malumiedau 
law, the daughters of a deceased brother of a person 
who demises cannot take any share of such ptfrson’s 
prop<‘rty so long as a brother and sister, or only a 
brother, survives. AzBBaUNNlssA «. Rithman- 
OOLLAU .... . IOW.R.,306 

11 , ■ Daughter. — Hindu embracing 

Mnhomedan religion. — Held that a Hindu family 
liaving embraced the Mnhomedan religion is bouml 
by the laws of that religion as regards succession, 
and that the ap]>ellaiit, the daughter, was entitled 
under that law to inherit from her father. SoJAN v. 
Roof Ram 2 Agra, 61 

12. Illegitimate sons. — Succession 

to father*s projyertg. — According to Mahomedan law, 
ilU'gitimate sous can claim no relationship with their 
father’s family. Rooduun v. Jan Khan 

[13 W. R., 266 

13- Brothers . — Con- 

sanguinitg. — jV<wa6.— The children of fornication or 
adulU^ry (wahid-uz-zina) have no nasab or consan- 
guinity; hence, the right of inheritance Ixjing found- 
ed on nasab, one illegitimate brother cannot succeed 
to the estate of another. SUAHBDZADl liBOUM v. 
lllMMUT HaUADUB 

[B. L. R., 4 A. C., 103 ; 12 W. B., 612 

S. C. affirmed on review. Himmut Hauaduu 
V. SUAUEBZADI Beoum . . 14 W. R., 126 

14. Illegitimate children.— 

Succession to property of tUegxtimate child . — Con- 
vert to Christianity. — The State (and not the mother 
of an illegitimate Christian child) is entitled to succeed 
to the property of that child dying intestate after he 
has attained to man’s estate, and having neither wife 
nor legitimate child. The Mahomedan law is not 
applicable to the illegitimate child of a Mahomedan 
woman brought up and dying a Christian. Nanct 
alias ZUHOOBUN v. Boroesb . . 1 W. R., 272 

15 , ResiduarieB.— Descendant in 

main line of paternal great-grandfather. — By 
Mahomedan law, descendants in the male line of the 
paternal great-grandfather of an intestate are within 
the class of “ residuary ” heirs, and entitled to take, 
to the exclusion of the children of the intestate’s 
sisters of the whole blood. Mohidin Ahmid Kuak 
V. Muhammad . « .1 Mad., 92 
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— Besiduaries — coni inued. 

S. C. Mohbdbbn Ahmbd Kuan v. Mahombd 

[1 Ind. Jur., O. 8., 132 

16, Descendants of 

paternal grandfather^ s brother , — According to the 
Mahomedan law, descendants of a |iatcrnal grand- 
father’s brother are entitled to rank among residu- 
aries, and as such are j)refcrable heirs to grand- 
daughters. SiiowKUT Ali o. Ahmud Ali. Mbhbb 
Ali V. SuowEUT Adi . ,8 W. R„ 39 

17, Step-sister. — A 

step-sister of a deceased proj»rictt>r is, according to 
Mahomcilan law, one of his heirs, and in the category 
of his rosiduarios. Ambbbun v. Ruukrmun 

[2 Agra, Pt. II, 162 

18, " Renunciation of 

right to inherit. — Presumption of relinquishment 
from acts of parties. — Widow. — In a suit in the 
miturc of ejectment, by principal respondent as re- 
siduary ht‘ir according to the Mahomedan law of a 
dccetiscd person, to rcct)ver from his widow, the ap- 
pellant, three fourths of her deceased husband’s estate, 
of the whole of which she had for upwards of eleven 
years been in possetssion, the plaintiff’s title as residuary 
heir was put in issue, as well as other issues touching 
the widow’s dower, &c. Thu Privy Council, thinking 
it of the utmost importance that those who had time 
sanctioned a long possession should not Ix) allowed 
lightly to disturb it, or to csca^xi from those legiti- 
mate inferences and presumptions which on a con- 
flict of evidentjo arose from their own acts and ct)ii- 
duct, decided in favour of the widow, holding that the 
respondent luwl failed to establish the title uikiu which 
he sued. According to the Mahomedan law there 
may bearenunuiation of the right to inherit, and such 
a renunciation ntHid not l>c expressed, but may Ijc im- 
plied from the ceasing or desisting from prosecuting 
a claim niaintainahle against a.Mother. As a general 
rule a widow takes no share in “ the return,” i.e., on 
failure of rcsiduaries; hut some authorities seem to 
hold that if there are no heirs by hlorxl alive, the 
widow would take the whole estate to the exclusion 
of the flsc. Hubmut-ool-nibsa Bequm v. Adlah- 
DiA Khan . .17 W, B., P. C., 108 

19 — - ■■ ■ Collateral line, 

— Under the Mahomedan law the succession of resi- 
duaries in their own right is as unlimited in the col- 
lateral 08 in the direct line, where it is expressly 
said to be how low and how high soever. Mahombd 
Hanbef V. Mauumrd Masoom . 21 W. B., 871 

20, — Suit by legal 

sharer. — Simultaneous suit by rcsiduaries. — A suit 
by a MahomtHhui widow (legal sharer) against her 
sons (rcsiduaries) for her share of the property left 
by her deceased husband, is no bar to a suit being 
brought by some of the sons against the others for 
their shares. iMAM Baheb v. Kabim Saheb 

[11 Bom., 104 

21. Widow’s riglitB to return.— 

Absence of distant kindred, — By the Mahomedan 
< law of inheritance, in default of other sharers and in 
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the absence of distant kindred, the widow is entitled 
to the “return,” to the exidnsion of tlio fisc. Ma- 
homed Aumhad Cuowdiiuv V. Sajida Hanoo 

[I. li. B., 3 Calc., 702 ; 2 C. L. R., 46 

22. Distant kindred.—** Return,:' 

— IVidow of the deceased. — Heirs. — Under the Maho- 
mcilan law a widow lias no claim to share in the “ re- 
turn ” or residue of her dec'eased husband’s estate as 
against other heirs. Koonaui lliui «. Datjm Hibi 

[I. L. R., 11 Calc., 14 

23. Sister. — Under the Mahoincdan 

law, a sister is entitled to obtain a share of the estate 
leftby her deceased brother. Boolinihm aurk Ujjiub 
V. Bukaoollau . . . .17 W. B., 140 

24. Sister’s son. — Widow. — Accord- 

ing to Mahomedan law, when a man dies leaving no 
children, a sister’s son can claim his inheritance 
after the widow has obtained her one-fonrth share. 
Mahomed Noob Buksh v. Mmiomkd Hamkedool 
Huq 6 W. R., 23 

26. Childless widow. — Shinh law. 

— According to the law of the Shiah sect, a childless 
widow is not entitled to shan*, in the immoveable pro- 
perty left by her husband, but only in the value of 
the materials of the houses and buildings ii])on the 
land. Toonanjaw «. Mkundek llKauM 

[3 Agra, 13 

26. ■ I M < Tmmoveahle pro^ 

pertp . — Under the Mahomedan law which governs 
members of the Shiah 8(*(*t, a widow having no child 
alive by her deceased husband inherits nothing of 
the land which he leaves. Asdoo v. llMDUTOONiasA. 
Umdptoonissa V. Asloo , . 20 W. R., 207 

27. Widow and daughters. — 

According to Mahomedan law, a willow and two 
daugliti^rs are entitled between them to nineteen 
twenty-fourths of the property of their deceasiHl 
hushaud and father in the proportion of one eighth 
and two thirds. Mahomed Uuhwan Khan v. Kua- 
JAH Huksh 5 W. R., 221 

28. Khoja Mahomedans, Cus- 

tom of. — Succession to property of* widow difinp 
intestate. — By the custom of the Khoja Mahomedans, 
when a widow dies intestate) and without issue, pro- 
perty acquired by her from her deeeasoil husband 
docs not descend to her own blood-relations, but to 
the relations of her deceascul huslmnd. If no bloiwl- 
relations of the deceased husband are forthcoming, 
the projHjrty left by the widow lielongs to the Jamat. 
Qutnret — As to the degree of ownership wliieh will 
eutitlo members of the deceased husband’s family to 
mieCbod. In tub aooDS of Muluai. Kabim 
Kuatay r. Pabduan Manji 

[2 Bom., 292 : 2nd Ed., 276 

29. Exclusion f^om inherit- 

ance. — ln,^anUp. — Mental derangement is no im- 
jHHlimeut to succession under the Mahomedan law, 
Maiiar Ali V. Amani . 2 B. Ii. R., A. C., 306 

3. C. KuYBArrv v. Amanbb , 11 W. B., 212 


MAHOMEDAN liAW-INHERITANCE. 
— ^Exclusion from inheritance— 

30 . ' ' '■ '■■■ " ■ ■' Daughter. — Semhte, 

— According to the Mahomedan law, want of chastity 
in a daughter, before or after the death of her fatlier, 
whether before or after her marriage, is no impedi- 
ment to her inheritance, Noronauain Uoy r. Nf.k- 
MAKKCHAND NbouY . , .6 W. B,, 303 

MAHOMEDAN DAW— JOINT FAMILY. 

1. Inference of joint possession. 

— Whore a Mahomedaii lady with her daugliters was 
found to he living with Iut brother, and to be sup- 
jiorted by him from tin* jiroeoeds of the patrimonial 
estate, it was held to be a projier and correct inference 
that the lady and bur daughters were in jiossessiou 
along with the brotbiT, who was the manager of the 
property. Aciuna Bibbe v. Ajeejoiinissa Bibise 

[11 W. B., 46 

2. Evidence of separation.— 

Separate registration of names. — The separate re- 
gistry of the names of shares in the zemindar’s 
serislita is not proof of separation of their shares. 
Gureeboollau Kuan v. Kkbul Lall Mitter 

[13 W. R., 124 

3 . Onu.^ pirohandi. 

— Registration of land in one name. — lii a dispute 
between two grandsons ns to proprietary right in a 
Tillage wliich had been registered in tlie name of a 
member of the elder branch of the family, the Privy 
Council held that the ratio decidendi^ according to 
which the legal presumption was in favour of one 
grandson claiming against anotlicr, and the onus pro- 
bandi placed on the one claiming to be sole possessor, 
was more consistent with equity and common sense 
than a hard-and-fast rule requiring the ]nirty who 
claims a joint interest to prove that the registered 
proprietor has duly accounted to him for his propor- 
tionate sliaro of the profits. Kegistratioii of landed 
projierty in tlie name of one member of a family is 
not couelusivc against the claim of those who might 
coiitciul that they hail nevertheless continued to retiiin 
a joint interest in tlie property. Hyder J1o8.sein 
V. Mahomed Hossein 

[17 W. R., 185 : 14 Moore’s I. A., 401 

4 , Acquisition by managing 

TD.ein.heT,— -Presumption. — Additions made to llie 
joint esbite by the manivging member of a Mahomedan 
family will be presumed, in the absence of proof, to 
have iK'cn imule from the joint estate, and will he For 
thclxmotitof all the members of the family cntitleil to 
share. Vkllat Mira Ravuttan v. Mira Moidin 
Havitttan. Vellai Miba Ravuttan v. Wbisai 
Mira Ravuttan . . . .2 Mad., 414 

6. Acquisition by the members 

severally, — Joint acquisition. — Presumption. — 
When the memlx‘rs of a Mahomedan family live in 
commeusality, they do not form a “ joint family ” 
in the sense in which that expression is used with 
reganl to Hindus ; aud in Mahomedan law' there is 
not, as there is in Hindu law, any presumption that 
the acquisitious of the several members arc made 
for the benefit of the family jointly. Abraham v. 
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MAHOMED AM* LAW— JOINT FAMILY. 
— Acquisition by the members severally 

— continued. 

Ahratiam, 9 Moore\^ I. A., 19.^; and Jotoala Jinksh 
V. Dharum Sin^, 10 Moore s 1. A ^511^ citod. Jtnp' 
chund Chowdhry Latu Chowdhrtf^ H C» L. R., 96, 
doubted. Hakim Khan v. Gool Khan 

[I. L. R., 8 Calc., 823 : 10 C. L. R., 603 

Jak£k Aih Chowdhry u. IlucHrrNDKR Skn 

[I. L. R., 8 Calc., 831, note 

0 . Purchase by father in son’s 

name. — Onux prohandi. — Semite ^ — Among Maho- 
iniMlaus wli»‘re a p»ircUaae is made during a father’s 
lifetime in the name of his son whih* living in the 
fatlicr’s house, there is no sueli ])resuniption as arises 
in the castj of a similar pnrehase miule in the life- 
time of the father of a joint Hindu family ; and the 
onus is not on the son to prove that the purchase was 
not made really for ami by the father, but by tin* 
son for himself and with his own funds, Golam 
MaOKDOOM V. HAFBBZOONNlSiiA . 7 W. R., 489 

7. Joint or separate acquisition. 

— Onus prohandi. — Presumption as to joint posses- 
sion. — In a suit by amembt;r of a Mahome<lan family 
to r<*eover possession of a share in landed property 
alh'gcd to he ancestral, wher(< defendant claimed the 
same as his separatsily ae(piin!d property , — Hehl that 
it was not nec'essary for defendant to show that he 
had funds sufficient to enabh* him to obtain the pro- 
perty, and that tlie burden of proving that the pro- 
perty was ae(iuire<l for and enjoy<i<l by the whole 
family jointly was upon the plaintiff. Mahomkd 
Afak r. Ekuam Ali . . .14 W. R., 374 

8 . Onus probandi. — Hindu cus- 

toms iimongst Mahomedans . — Presumption when no 
allegation of custom made. — .4. and B. were two 
brothers, Mahomedans, who lived together in com- 
meiisality. A., whilst .so living with his brother, jmr- 
<*hased certain lands under a conv(!yaiieo execute,<l hy 
the vendor and A. In a suit by the In^irs of B. against 
the heirs of A. to ohtJiin possession of such lands, in 
%vhi<’h they alleged they had lHn*u dispossessed by tin* 
h<‘irs of A., the Court found the land to he joint fa- 
mily j)roperty and to havt? h(H*n pnr<'hased with joint 
fuiid.s. On a})peal, the onus of j)roviug that the laml 
was purchased by A. alone was put upon A. Held 
that, there being no allegation that the parties had 
adopted the Hindu law of projierty, the Judge by 
applying to Mabointnlans the presumption of Hind\i 
law hatl cjist the onus on the wrong party. Abj>ool 
Adood V. Mahomed Makmil 

[I. L. R., 10 Calc., 662^ 

9 . -Liability of family for neces- 

saries. — Marriage expenses. — A. and B., who were 
Mahonie<lans living joint in food and estate, separated 
in Kartick 1279, and at the time of the separation 
entered into an agreement that, " if claims relating 
to th(i joint 4?state are brought on tin* grf)and that they 
are debts due on ac<'onnt of the time we were joint 
and living in eommcnsality, then I, A., and I, B., will 
pay such claims according to what is just in equal 
shares. If cither of us do not pay and one of us 
shall pay the share of the other, then the person who 


MAHOMED AN LAW— JOINT FAMILY. 
— Liability of family for necessaries— 

continued. 

has paiti shall recover from the other the amount ho 
has j>aid for the other.*' After the separation a decree 
was obtained against A, for the price of certain 
clothes sup})lied to him for his marriage, W'hich to^»k 
place while A. and B. were joint, and A. having paid 
the amount of this dei':r(‘e sued B, for one half of the 
amount so paid. Held that the debt was not incurred 
in a matter necessary to the existeiiee of the family, 
hut for the individual hcMieHt of A., and that as in a 
Mahomedaii family tin* individual bem*lited, and not 
the family, is liable for expenses incurred for the be- 
nefit of any part.ienlar member, A. alone w’as liable 
for the debt. Held, also, that the agreement had 
reference only to such claims as the family were 
jointly liable for. Alimhnkssa Khatun v. Hashan 
Ali 8 C. L. R., 878 

MAHOMED AN LAW— KAZI. 

1 , Appointment of Kazi. — Here- 

ditary office. — Bom, lieg. A'A'I V of lS‘^7. — Art XI 
of P^Gl . — The* enactment of Homhay Regulation 
X.XV1 of 1827 was ml verse to any su])poHition that the 
office of Kazi could he hereditary. The repeal of that 
Regulation by A(‘t XI of 18(i4 left tluj Mabomedan 
law as it stood before tins passing of that Regulation ; 
and that law sanctioned no grant of such an offic(» to 
a man and his heirs. Tin* appoiutnnuit of Ka/.i lies 
exclusively with the sovereign, or other chief execu- 
tive. ofHe.er of tini State, and ought to he made with 
the gp<!atest cireumsjxudion with regard to the fitness 
of tin* individual appointed ; and tiiough the sovereign 
may have full power to make the watan attai'lnul to 
tin* office of Kazi hereditary, yet he has, under the 
Maliomedan law, no pow4*r to make the office itself 
so. Jamal wallad Aiimkd v. Jamal wali.ad 
Jallal . . . . I. L. R., 1 Bom., 633 

2, Bom. Beg. XXVI 

of — Act XI of 1H(}4. — Where a sanad granted 

by tint Emperor Auningzih in A.I>. IfiJKl did not 
purjiort to confer a heriulitary Ka/.ishij), but was a 
grant of tin; office of Ivazi personally !>• an ancestop 
of the pbuntin’, — Held that tin; Hul>sequent recogni- 
tions or appointments of members of his family as 
Kazis by native governme.nts did not prove that the 
office was or could be mmle hereiUtiiry. R<*gulation 
XXVI of 1827, n*laiing to tin; ajipointment of Kazis, 
was repeahnl by Act XI <if IBbli, whereby it is recittul 
that it is inexpedient that the a)»}>ointmeiit of Kazis 
should Ik; mmle by (Joverninent. The continuance, 
therefore, hy the Collector of an allowance to the 
phuntiff in 18(57 could not he regarded as a construc- 
tive api>ointment of him to lx; Kazi. Daudbjia v. 
IsMALSJiA . I. L. R., 8 Bom., 72 

3, Power to appoint 

Kazi of Bombay . — Disturbance of office. — Right of 
suit . — Fees received by Kaei. — Semhle, — The power 
to appoint a fjersem to the office of Kazi of Jlomliay 
is veste d in the Governor of Romhay, and not in the 
Govern.or in Omncil. According tf) Mahoincdari law, 
tfie appointment of Kazi has always been vested in 
the chief executive officer of the State and the right 
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ment of ‘K.ek%\,~-continued* 

to make such appointment has never rested with the 
Mahomedan community at larg^e. When it was shown 
that the plaintiff had acted as Kazi of Bombay for 
more than twenty years^ and the defendant^ in an 
action brought against him for disturbing the plaintiff 
in his office of Kazi» was unable to show that the 
plaintiff had been illegaUy apixiinted, it was held that 
the plaintiff so acting as Kazi could maintain an action 
against the defendant who so disturbed him in his 
office, without proving that he, the plaintiff, had 
been legally appointed. The sums received by the 
Kazi of Bombay in respect of his office of Kazi are 
not mere gratuities, but are fixed and certain payments 
annexed to the discharge of official duties, atul are 
therefore sums in respect of the privation whereof 
by a wrongful intruder, an action, either for money 
had and received or for disturbance in the office, will 
lie. Muhamhad Yusbab e. Ahmed 

[1 Bom,, Ap., 18 

MAHOMEDAN D A W-M AINTBN- 
ANCE. 

1 . Hiisband’s liability for main- 

tenanoe. — Wife Wti arrived at puberty living with 
parents. — Queers, — In the case of Mahomedans, where 
a wife, although legally marritul, has not attaiii«*d 
the age of ])uberty, is there a liability on the part of 
the husband to supjmrt her as long os she remains 
under the roof of her father ? Kolahuun Bibkb v. 
Didab Buksh . • . 24 W. B., Cr,, 44 

2, I I I Husband and 

w^e. — Decree for past maintenance, — In a suit for 
maintenance by a Mahomedan wife against her hus- 
band, where there was no decree or agreement for 
maintenance before suit, — Held, reversing the deci- 
sion of the Court IhjIow, that the decree should not 
have awarded past maintenance, but that mainten- 
ance should have Inxm made payable only from the 
date of the decree. Held, also, that future mainten- 
ance should have been given only during the conti- 
nuance of the marriage, and not during the term of 
the plaintiff’s natural life. Abdool Futibh Moul- 
TIB V. Zabuknbssa Khatun 

[L Ii. R„ 6 Calo, 681: 8 C. Ii. R., 242 

8. Wife’s right to mainten- 

anoe . — Ascertainment of rate, — Might of suit,--- 
According to Mahomedan law, until there has been 
an ascertainment of the rate at which maintenance 
is payable, no right to maintenance accrues to a wife 
on which she can found a suit. Mahomed Mubkbh- 
OOD-DXSK Khan v, Musbbhooddbek 

[2 N. W„ 178 

4 , Agreement for maintenance. 

—Me-eonveyanee hy wife (on consideration of main- 
tenance) qf her property received for dower, — Whore 
a Midiomtxlan wife, in re-conveying to her husband the 
property received from him in lieu of dower, took 
from him a written agreement in w'hich he convenant- 
ed to pay her a certain sum of money annually with- 
out objection or demur, — Held that the husband 
oould not avoid payment on any of the pleas on which 


MAHOMEDAN DAW— MAINTENANCE. 

Agreement for maintenance— 
a Mahomedan husband could avoid the payment of 
maintenance to a wife. Yusoof Axi Chowdhey v, 
Fyzoonisba Khatoon Chowdbain 

[16 W. B., 296 

Mutta wife, — Mutta form of 

marriage. — Criminal Procedure Code (Act X of 
1872), », 536. — Shiah sect . — Under the law of the 
Shiah sect of Mahomedans a mutta wife is not enti- 
tled to maintenance, but such a provision of the law 
does not interfere with the statutory right to main- 
tenance given by section 636 of the Code of Crimi- 
nal Procedure. In the maiteb op the petition 
OP LxTDDtTN Sahzba. Luddun Sahiba V. Kahab 
.Kudab .1. Ii. B., 8 Calc., 786 : 11 C. D. R., 287 

'mahomedan daw— MARRIAGE. 

See Cases undbb Mahomedan Law — Ac- 

KNOWLEDOMENT. 

See Mahomedan Law— Dower. 

[1. D. R., 8 All, 149 
D D. R„ 1 Aa, 483, 606 
D D. R., 4 AIL, 206 
I. D. R., 2 AIL, 831 

1, ■ - ■■■ — ■ Validity of marriage.— 

sites for valid marriage. — Under the Shiah as well 
as the Sunni law, any connection between the sexes 
which is not sanctioned by some relation founded 
upon contract or ujwn slavery is denounced os “ zina, ” 
or fornication. Both schools prohibit sexual inter- 
course between a Mooslnah, i.e., a Mahomedan wo- 
man, and a man who is not of her religion. Accord- 
ing to the Shiah law, marriage must in all coses bo 
lawful, except when there is error on the part of 
l)oth or either of the parents. Uimmut BahadOob 
V. Shahebzadi Beoum . . 14 W. R., 125 

Affirming on review S. C. Shahebzadi Beoum v. 

Himmut Bauadoob 

[12 W. R., 612 : 4 B. D. R., A. C., 103 

2. Nikah marriage, 

— The nikah form of marriage is well known and 
established among Mahomedans. The issue of such a 
marriage is legitimate by Mahomedan law. Monebb- 
OODDEEN V. BAMDHUN BAJEEKUB 

[18 W. R., Cr., 28 

8. ' WomanCs right to 

choose husband . — Guardian. — Marriage without 
consent of father. — According to the doctrine of the 
Mussulman teacher, Abu Hanifa, a Mussulman female, 
after arriving at the age of puberty without living 
been married by her father or guardian, becomes 
legally emancipated from all gfuar^anship, and can 
select a husband without reference to the wishes of the 
father or guardian ; but according to the doctrine of 
Sbafi, a vii^in, whether before or after puberty, can- 
not give herself in maiTiage without the consent of her 
father. After attaining puberty a female of any one 
of the four sects can elect to l^long to whichever of 
the other three sects she pleases, and the legality of 
her subsequent acts will be governed by the tenets of 
the Imam whose follower she may have become. A 
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M A HOMED AN DAW - MARRIAGE. — 

Validity of continued, 

girl whose |)arents and family are followers of the 
school of Shah, and who has arrived at puberty, and 
has not been married or betrothed by her father or 
guardian, can change her sect from that of Shall to 
that of ilanifa, so as to render valid u marriage sub- 
sequently entered into by her without the consent of 
her father. Muhammad Ibbahim r. Oulam Ahmed 

[1 Bom., 286 

4. Marriage of mi- 

nor. — Assent of wife after puberty. — A ceremony of 
marriage w’as iK.*rformed between Mahomedan minors 
in the fazolee (nominal) form i tlie girl’s father 
Ixjing deatl, and the’ marriage being contracted by her 
{)ati;rna1 gramlmothei*. Thereafter the girl died, hav- 
ing attained the age of puberty without ever meet- 
ing or coiniiiunicating with her husljand, and without 
ever expressing in any way assent to or dissent from 
the marriage. Held that, by the law of the Sliiah 
sect which governed the case, the marriage, since 
the assent of the girl after atUvining puberty was 
not sliown, was iiniierfcct from the want of the | 
necessary ratification and could not create any rights 
or obligations. Though by the law of the Sunnis the 
oi)tion of dissent must be declared by the girl as soon 
as ])uberty is develojied, yet by the doctrine of the 
Shiahs the matter ought to be propounded to her, 
so that she may advisedly give or withhold her as- 
sent. Mulka Jeuan Sahida v. Mahombd Ush- 
lUBKRE Khan 

^Xi. R. 1 ., A., V'ol.f X02 1 26 AV, R., 26 

5 , Consent of pa- 

rents. — Inequality of parties. — Held that, under 
Hahomedan law tiu; bri(ie’H father can set aside the 
marriage on the ground of ine({nality Iwtween the 
parties to the marriage if it hud taken phme without 
liis consent, the consent of the bride’s mother and 
brother notw'ithstunding ; an<l that the bride herself 
is legally comj>etent to refuse herself to her husband 
so hmg as her dowry remains unpaid. Mohumukk 
Begum v. Baibam KuAy . . 1 Agra, 130 

0, Infant, — Consent. 

^Apostate father. — Thu consent of the father was 
heUl not necessary to the marriage of a Mahomedan 
infant girl, he be’mg an apostaU* from the Maho- 
medan faith; this being so, the consent of the mother 
was sufficient. In tub mattbu op Mahin Bibi 

[13 B. la. E., 160 

7. Consent of mother. 

—Where the nearest guardian of a minor was pre- 
cluded from giving his consent to the marriage of 
the minor, the marriage contracted by consent of 
the mother of the minor was held to be valid by Ma- 
homedan law. Kaloo e. Guribollah 

[13 B. I*. R., 163, note : 10 W. R., 12 

8. Muttaform of mar- 

riage. — Repudiation. — Divorce. — The rnutta form 
of marriage does not admit of repudiation under the 
law of the Shiah sect of Mahomedaos. i^cere , — 
Whether the form of divorce called zihar may be 
exercised in the rnutta form of uuirriage. Iff the 


MAHOMEDAN D AW — MARRIAGm — 

Validity of marriage— 

mattbb op the petition op Ludduk Sahiba. 
Luddun Sauiba V. Kamab Kudab 

[I. D. R., 8 Oalo.. 736 ; 11 C. I*. R., 287 

0 , Presumption of marriage.-* 

Cohabitation. — Presumption of legitimacy qf off- 
spring. — By the Mahomedan law continual cohabita- 
tion ami ocknowleilguient of parentage is presump- 
tive evidence of marrhige and legitimacy. HlDATUT* 
ooLLAU V. lUi Jan Khanum 

[3 Moore’s I. 296 

S. C. Shums-oon-nissa Khanum o. Rai Jam 
Khanum . . .6 W. R., P. O., 62 

10. Cohabitation.-— 

j Acknowledgment of wife and of legitimacy of child- 
I ren. — According to Mahomodan law, continued open 
^ cohabitation, accom)Ninied by a declaration that the 
1 woman is the man’s wife, and that the cliildren, the 
1 issue of the cohabitation, are his children, or by con- 
I duct showing that he considers them to bo so, is 
1 siiffieient evidence from wliich to infer marriage. 

Even where the cohabitation has been casual only, 
and there has been no aeknowledginent of the woman 
as his wife, or the issue as bis cliildren, the fact of 
sucli (!ohabitation raises a jiresumpiion of marriage, 
and that the children are legitimate ; but in such a 
case the presumption may be rebutted. Nawabun- 
NX8SA V. FuZOOLOONXSSA. NAWABUN V. JUMBBBUff 

[Marsh., 428 

S. C. Fuzloonnibba v. Kawabunnibba 

[2 Hay, 479 

11. Cohabitation.— 

According to Maliomedaii law, coliabitation os bus- 
l>and and wife will raise a presumption of a marriage 
if the jiarties are Mahomedans, or imthoiis between 
whom a valid marriage can Ikj celebmtcd. Mono- 
WAB Kuan v. Abduollau Kuan . 3 N, W., 177 

12. Legitimacy f Proof 

of. — Cohabitation. — The mere residence of a woman 
in the hous<^ of a Mahomedan as a menial servant, 
and the circumstan<;e that she had a son, do not raise 
the preMumptioii of marriage or legitimacy of the 
son. Cohabitation means something more than mere 
residence in the same house. It should lie shown 
tliat cxihabitution continued, that children were bom, 
and that the woman was treated as a wife, and lived 
as such, and not us a servant. Kubbbmoonisba v, 
Attaooldau .... 2 Agra, 211 

13 ^ Legitimacy , — 

Cohabitation. — If a cliild has litsm iKirn to a father 
of a mother where there has Ixfen not a mere casual 
concubinage, hut a more jxjrmanent connection, and 
where there is no insurinouiituble obstacle to a mar- 
riage, according to the Mahomedan law, the pre- 
sumption is in favour of such marriage having taken 
place, and the mother and child are entitled to inhe- 
rit. Bhumb-oon-nibba Khanum v. Hai Jan Kha- 
num 6 W. R., P. C., 62 

S C. HlDArUTOOLLAB V. RaI JaN KhAKUM 

[3 Moore’s L A., 296 
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14^ Cohabitation , — 

Ijegitimacy. — Thoupfh there is no evidence of the 
celebration of any niarriaj^o ceremony, still the fact 
of a woman having constantly lived as a married 
woman with her husband, and the fact of lier child- 
ren liaving lived us legitimate children with their 
parents, make the case fall within the rule as to the 
presumption of marriage and legitimacy laid down 
by the Privy (’ouncil in Mahomed Banker Bossein 
Khan\, Shurfoonnixsa Begum^H Moore* s I. A.t 136 ; 
and by the High Court in Naiaabunnissa v. ITuzool- 
oonitea, Marsh,^ 428, Asiiuuffunwissa v. Azee- 
ICUN BaBODA KoOBBY V. ASUBUFEtJFNlSSA 

[1 W. R., 17 

16. ■■ — Acknowledgment 

of wife. — The acknowledgment of a wife which the 
Mahonnulan law reqninis as ])roof of marriage should 
bo specific and deHnito. The mere fact c)f a man 
keeping a woman within the ])urdah and treating her 
to outward semblance as a wife, docs not necessarily, 
in the absein*e of exjiress declai dion and acknowledg- 
ment, constitute the factum of marriage. Kadab- 
KATU CUUOKKBIIUTTY t>. DONZELLE 

[20 W. R., 352 

10. In a suit by A. 

for possession of property >vhich belonged to her 
uncle i?., the defendants C. and I), each alleged 
herself to be tin* wift‘ of B., and each said that the 
other was his concubine. C. also set up a will in her 
favour by li. C. admitted that she had been once 
JB.V concubine, but alh'gcd that she Inwl lH*en sub- 
sequently married to B. The evidence was conflict- 
ing, and the Courts below' pronounced against both 
the marriages and also against the w'ill. C. alone 
apiiealiHl to the Privy Council, who held that lapse 
of tinu* and jjropriety of conduct, and the enjoyment 
of confidence, with pow'ers of management reposed in 
her, are not sufficient to raise the presumption that 
A. was a lawful wife. Jabiutool lUiToon v. Hos- 
BBIKBE BBUUli . . .10 W, R., P. C., 10 

[11 Moore’s 1. A., 194 

17. Celebration of 

pregnaneg and of birth of eon. — The celebration of 
the seventh month of pregnancy, and the celebration 
of the birth of the son, are sufficient to prove the 
marriage and legitimacy of the son. Wise r. Sun- 
UTJLOONISBA CUOWDUBANKB . 7 W, R., P. C., 13 

[11 Moore’S I. A., 177 

18. - Acknowledgment 

of wife. — An equivociil expression in a document exe- 
cuted by a Mahomeilan which might be np]dicable 
to the ladies in resjwct to whom it is used, whether 
they wore w'ives or not, cannot be considered such 
an express recognition of their being w'ivcs os to 
establish their claims as such to a share in the estate 
on his decease. Where a latly has cohabited wdth a 
Mahomedan for years and has had a child by him 
who has been openly acknowUnlgt'd and treated by 
him as his law'ful son, although there may Ik* no 
ovidenco of the actual fact of marriage, tlie Court 
is justified iu presuming a marriage. Mahatala 


MAHOMEDAN LAW — MARRIAGE. — 
Presumption of marriage — continued, 

Bibbb t>. Ahmed Halbrmoozooman. Cubrebmuk- 
NiSBA Bbgum V . Ahmbd Halbemoozooman 

[10 C. L. R., 293 

~ Be^marriage, Pre- 
sumption of legality of . — In a suit hy a Mahomedan 
to compel the defendant to rejoin him as his wife, a 
mere declaration by the defendant in a mortgage- 
deed executed by her, that she was the wife of the 
plaintiff, would not be evidence of the removal of 
the lei^l in¥j)cdiinciit to the rc- marriage creaUul by 
the divorce ; neitlier can a prcsmnption be draw'n 
from the fact of the re-marriage that the ini]>cdi- 
ment had been removed and that the deftmdant 
had again become lawful wife to the i>laintiff afti;r 
remarriage. Akhtaboonhibsa v. Suabiutoollah 
Chowdiibt .... 7W. R.,2e8 

MAHOMEDAN LAW— MUSJID. 

. T! — Constitution of musjid . — Two essen- 

tial conditions to the constitution of a musjid are 
requisite : first, tliat the site must lx? jmblicly aj)pro- 
priated to the piirixjsc of a musjid; secondly, that 
public prayer should l>e ])crforim*il iji it. Held, in a 
suit to establish a right to repair and endow a 
inosj|Uc, that uiuh'r the circuiusUvuccs tlie condition 
had not bi\‘n fulfillcil, and therefore the suit should 
fail. Yakoob Ali v. Lucumun J)ass . 6 N. W,, M 

MAHOMEDAN LAW— PRE-EMPTION. 
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1. RIGHT OF PRE-EMPTION. 

(a) Generally. 

L Orig^ of right. — Late or cua- 

tom.^ Cessation of The right of prc-cmptioii 

arises from a rule of law by which the owner of the 
land is bound ; and it exists no longer if there ceases 
to be an owner who is Iwund by the law' either as u 
Mahometlan or by custom. Byjnath PebsAad v. 
Kopilmon Singh . . .24 W. R., 95 

2- Requisites for right.— 

guishment of oendor^s right. — Incomplete sale.'— 
Bight of pre-emption . — In a suit claiming a right to 
pre-emption, where it was found as a fju‘t that the 
sjile had not been completed, and that there had not 
Ivon cessation of the vendor’s right, it was hidtl that, 
whether under the ordinary j)rinci})le8 which relate* to 
contracts of sale, or under the principles of Maho- 
medan law*, no right could arise in favour of the pro- 
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MAHOMEDAN Ii AW— PRE-EMPTION 

— continued, 

1. UIGHT OF PRE-ExMPTION— co«<;««ed. 

(a) GeNKKALLT— 

Requisites for TighX^continued, 
eiiiptor. The privilege of slmffu refers to cases in 
which the sale has been actually coini)leted by the 
extinction of the rights of the vendor. Ladttn p. 
Bb Yiio Ham . . . . 8 W. R., 266 

8 . lUxtimjvishment of 

vendor\^ right . — Under llluhoniedati law, the right <>f 
pre-emption does not arise until the seller's right of 
j)ro])erty has been completely extinguished. SoONDUlt 
Kooeu f>. Lalla lluaiioonuu Dyal 

[10 W. R., 246 

BrnsHA Ali r. Topee Ali . 20 W. R,, 216 

4. Sales. — Leises in 

perpetuifg . — Under the Maboinedan law, the right of 
pre-cm]>tion aj)i)lies to sales only, and cannot be 
enforced with reference to biases in ])crj>etuity like a 
niokurrari, which (however small the reserved rent) 
are not sales and in ^\hich there is no ** inilkytit " or 
owuersbij) on the ])art of the shutfa or ])re-ein])tion. 
Ham Golam Singu v. Nuusing Sauoy 

[26 W. R., 43 

6 . Sond fide sale . — 

There is no right of ]»rc-cmption where th<*re lias not 
been a real bond fide sale according to the Mabo- 
niedan law. MouNO BiiiEE c. Jugghhnatti Cifow- 
DiiKY 2 W. R.» 78 

6 . Sale. — Transfer in 

nature of gift. — A transfer without money or other 
consideration, and which is in fact a gift, is held not 
to hi' a sale to which the riglit of [ire-em|»tion at- 
taehes. Amekk Ali v. Peauun . W. B., 1864, 239 

7. Proof of right on 

prirate sale. — Auction sale , — Held that in a case <>f 
jirivatc sale the right of pre-emj»tion must be based 
on usag** or contrai't, and that an in‘<tance of ]>re- 
emption in an auction sale is not sufHciciit. Bhak 
K ooNWAit V. Zauoou All . ,1 Agra, 268 

0 . Exercise of right. — Re-sale , — 

Claim after waiver upon incomplefed sale. — The 
right of pre-emption, according to tin* Mabomedan 
law, may be exercised ujion a re-sub* of the pro|H rly, 
after a previous sale which has fallen through, and 
with respect to which no claim of pre-emption was 
made. Busunt Koomakbe v. Kali Persad Singh 
[Marsh., 11 : 1 Hay, 32 

9 ^ Property sold in 

execution of decree. — Right of judgment-debtor . — 
The right of pre-emption cannot lx* exercised hy a 
jmlgment-creditor in respect of the sale of property 
in execution of his decree. Nuzmoodkkn v. Kan ye 

JiiA • • Marsh., 666 : 2 Hay, 661 

10, ' I Sale hg public 

auction. — Opportunity to hid. — When proix*rty is 
sold by public auction at a sale in execution of a 
decree, and the neighbour or juirtner has the same | 


MAHOMEDAN LAW-PRE-EMPTION 

— continued. 

1. RIGHT OP PRE-EMPTION— con^tifttei. 

{a) Gene RALLY — continued. 

Exercise of right — continued, 

(»p])ortunity to hid for the ])roj>orty as other parties 
jireseiii in Court, the law of jire-einjitiou does not. 
apply. Ardi'l Jabel p. Kiiklat Chandra Qhosb 
[1 B. L. R., A. C., 106 : 10 W. R., 106 

11. Repudiation of 

sale hg seller or buyer. — As, according to Maho- 
inedan law, wlieii either the seller or Imyer repudiates 
the sale, there ean he no sale, so neither ean there bo 
any right of juv-emption in sueh a ease, OjiiKOO- 

NidSA BiiuuM V. Hustum Ali . W. R,, 1864, 219 

12. Exercise of pre-emption. — 

Rff'ect of allowing pre-emption. — Conditions of pro- 
empiion. — Jteld that the right of prc-eni]>tion, when 
once allowed and ext'rcised by the pn*-emptor, cannot 
b<‘ dis))nied at subscipieut occasions of sale, and that 
neither manhood, pulu‘rty, justice, or vesjieetability 
of cbaracter, are eomlitioiis of jire-i'iiijition under tbo 
Mabomedan law. Punna v. Jbogur Nath 

[1 Agra, 236 

Nor is indebtedness of the pve-eniptor. Ram 
Khklawan Rai V. Shiva Dabs . 2 Agra, 70 

13 . Evidence of right.™ to 

enforce right.— In a suit to (’iiforee a right of pre- 
emption, where there is other evidenei*, and tbo 
Court can come to a distim*t finding u])on it, it is 
not incumlumt on tho Court to jmt the purchaser 
u])on his oath. XIunsraj SiNQii v, JtAsii Hkuarbb 
Singh 7 W. R„ 211 

IluNBRAj Singh v. Choka Singh 

[7 W. R., 486 

14. — - l)ccision on evi- 

dence . — Wlicro* cvidioict: is gone into, tlie (Jourt must 
decide acconliiig to tin* view it takes of tlie evidence, 
any preference which may be given to the evidciieu 
for the jwrsoii claiming the right of pre-emption 
being given only in tlie event of the evi.ience being 
v«*ry evenly Imlanccd. IIUNSRAJ SiNiiji v. Hash 

Bkharke Singh . . . . 7 W. R., 211 

16. Nature of pre- 

emption. — Oiound for allowing right. — The right 
of ])rc-cmptien is not matti'r of title to Jiropcrty, but 
is rather a right to the beiielit of a contract ; and 
when a claim is advanccil on such a right it must l )0 
sbowri that defendant is bound to com*edc the claim 
either hy law or by some custfmi U> which tho class 
of which he is a memlHjr is Hubjeet on grounds of 
jnstici*, eijiiity, and goixl conscience. Mohehii Lall 
V. Christian . . . .8 W. B,, 446 

16. ■ '■ — — Nature of right, 

— Onus probandi. — The right of pre-emption is not 
one wliicli attaebes to j>ro]»erty, and the obligation it 
iin plies may be limited Ut the residents (»f a district 
or hi a family, or to any particular class of persons, 
it being for the claimant in each case to show that it 
attoihes to the defendant, AkhOY JtAM Shahajbb 
V. gAM Kant Roy . . . 15 W. B,, 228 
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MAHOMED AN IiAW -PRE-EMPTION 

’^continued, 

1. RIGHT OF PRE-EMPTION— 

(a) Gbnbeallt— con^infwd. 

17. Applicability of right. — Na- 

ture and extension of right, — The right to pre-emption 
ia very special in its character, and is founded on the 
supixMod necessities of a Mahomodan family arising 
out of their minute subdivision of ancestral proper- 
ty ; and as the result of its exercise is generally ad- 
verse to public interest, it will not be recognised by 
the High Court beyond the limits to which those 
necessities have been judicially decided to* extend. 
Nusbut Kbza o. Umbul Keys Bibbe 

[8 W. B., 808 

18. ' ' ' ■ - ' ■ Proof of exist- 

ence of custom of pre-emption, — Held that a soli- 
tary case or two is not sufficient to prove the custom 
of pre-emption in a locality where the privilege is not 
binding upon the parties by positive law. Bbnabbre 
Dobs n. Fuool Ceund . 1 Agpra, 243 

19. — Decisions as to 

prevalence of custom. — In Inder Narain Chowdhry v. 
Mahomed Nazirooddeen, 1 W. R., 234, the Court 
only meant to say that it could not bo hold ujK>n de- 
cisions that were in conflict with other decisions of 
the same district, that the custom of pre-emption pre- 
vailed there ; it did not say that when there were de- 
cisions Unidiiig the same way, that that would not be 
satisfactory prcK)f of t)ie fact. Kodbutoollah v. 
Moeubeb Suaua . . .9 W. B., 637 

20. Hindus. — Local 

custom, — Sale to a stranyer, — The right of pre-emp- 
tion, when it exists among Hindus, is a matter of con- 
tract or custom agreed to by the members of a village 
or community. Such a custom is not properly de- 
scribed as attachoil to the land, and as soon as any 
members of a Hindu community, who have agreed to 
bi* govcnuHl by it, sell to any one who is a stranger 
to tlie agreement, the land is no longer subject to pre- 
emption. HtBA V, Kallu 

[I. li. B., 7 All., 916 

2L Hindus . — Usaye 

and custom. — Unless a pn^scriptive usage and local 
custom bo clearly established, a Hindu defendant 
is not bound by the Mahomeilan law in a case in 
which a Mahomedan seeks to enforce his right of 
pre-emption. Shbuaj Ali Ceowduby v. Ramjan 
Bibbb 

[8 W. R., 204: 2 Ind. Jur., N. S., 249 

Hubbbbul Hossbin V. Lalla Ukwkeb Nundun 
[W. R., 1864, 76 

‘ 22. ■ Hindu pur- 

chaser. — A claim for pre-emption under the Maho- 
medan law cannot bo maintained against a Hindu 
purchaser, Moti Chano v. Mahomed Hobbkin 
Khae 7 N. W., 147 

Cheedo V, Auxooddbbk . 6 N. W., 28 
[S. C. Agra, F. K, Ed. 1874, 806 

28. Hindu pur- 

chaser.— Mahomedan vendor and co-sharer. — Per 


MAHOMDAN liAW-PBE-EMPTION 

— continned. 

1. RIGHT OF PRE-EMPTION— 

{a) OsNEKALLr — continued. 

Applioability of continued. 

Pbacook, C. J., and Kemp and Mitteb, JJ . — ^A 
Hindu purchaser is not bound by the Mahomedan 
law of pre-emption in favour of a Mahomedan copart- 
ner, although he purcliased from one of several Maho- 
medan coparceners; nor is he bound by the Maho- 
medan law of pre-emption on the ground of vicinage. 
A right of pre-emption in a Mahomedan docs not de- 
pend on any defect of title on the part of his Maho- 
medan copartner to sell except subject to the right 
of pre-emption, but upon a rule of Mahomedan law, 
which is not binding on the Court, nor on any pur- 
chaser other than a Mahomedan. Per Nouman and 
Macfhebson, Jd. {dissentientes). — Wherever a 
Mahomedan co- sharer or neighbour has a right of 
pre-emption, and his property is sold by his neigh1x)ur 
or co-sharer, also a Mussulman, his right is not de- 
feated by the mere fact that the purchaser is a 
Hindu. Kitdbatulla v. MAfliiri Mohttn Shaha. 
Satama Kumab Rot v, Jan Mahomed. Farman 
Khan V. Bharat Chandra Shaha Chowj)By. 

[4 B. L. R., F. B., 134: 13 W. R., P. B., 21 

24. Hindu vendor . — 

Right to enforce pre-emption. — Held (S'rtTAUT, C. J., 
and Pearson, J., dissenting) that where the vendor 
is a Hindu a suit to enforce a right of pre-emption 
founded upon Mahomedan law is not maintoi liable. 
Chundo V. Alim-ood-deen, 6 N. W., 28, overruled. 
Pur no Singh v. Hurry Churn Surmah, 10 B. L. R., 
117, followed. Dwabka Doss r. Husain Bakhh 
[I. li. B., 1 All., 664 

26. — Hindu pur- 

chaser, — Mahomedan vendor and pre-emptor. — Act 
VI of 1871 {Bengal Civil Courts Act), s. 24 . — “ Re- 
ligious usage or institution.** — ** Parties** — Held, by 
the Full Bench, that, in a case of pre-emption, where 
the pre-omptor and the vendor are Mahomedans, and 
the vendee a non- Mahomedan, the Mahomedan law 
is to be applied to tlie matter, in advertence to 
the terms of section 24 of the Bengal Civil Courts 
Act (VI of 1871). Kudratulla v. Mahini Mohan 
Shaha, 4 B. L. R., F. B., 134, dissented from. Per 
Pbtuebam, C. J., and Oldfield, J., that, by the 
provisions of section 24 of the Bengal Civil Courts 
Act, the Court was not bound to administer the 
Mahomedan law in claims for pre-emption; but 
that, on grounds of eejuity, that law liod always been 
administered in respect of such claims a« l)etwecn 
Muhomcdaiis, and it would not be oquiUible that 
persons who w^ere not Mahomedans, Init who liad 
dealt with Mahomedans in respect of property, 
knowing the conditions and obligations under which 
the property was held, should, merely by reason 
that they were not themselves subject to the Maho- 
medan law, be permitted to evade those conditions 
and obligations. Per Mahmood, J., that by a liberal 
construction, the rule of the Mahomedan law as to 
pre-emption is a ** religious usage or institution’* 
withiu the meauiug of secliou 21 of the Bengal Civil 
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MAHOMSBAN LAW^-PRU-EMPTION 

— continued. 

1. RIGHT OF PKE-EMmTON-co»i«»«cd. 

(rt) Genkra.ll7 — continued. 

Applioability of right— continued. 

Courts Act, and, as such, is bindings on the Courts. 
Also per Mahmooo, t7., that the wortl “ imrties,” 
as used in section 24 of the Henpil Civil Courts Act, 
does not mean the parties to an aid.iou, but must be 
interpreted witli refereiioe to the inception of the 
right to be adjudicated U|>ou. Also Maiimoou, 
J. — The right of ])re-euiption is not a right of 
** re-purchase'* cither from the vendor or from the 
vendee, involving any new contract of sale ; but it is 
simply a right of suhslilution^ cntitlitig tlie pre-emp> 
tor, by reason of a legal incident to which the sale 
itself was subject, to stand in the shm's of the vendee 
in re8}>ect of all the rights and obligations arising 
from the sale under which he has derived his title. 
The history and nature of the right of pre-emption 
discussed by Mahmood, J. Shumsh-ool-nissa v. Zohra 
Bihit 6 N, W., 2 ; Chunda v. AHm-ood-^deen^ 6 N. 
W., 28 ; Ibrahim Saib v. Muni Mir Uddin^ 6 Mad.^ 
26 i Moti Chand v. Mahomed IZossem Khan, 7 N. 
W.f 147 ; and Uwurka Das v. Husain liakhsht I. L. 
B.t 1 AU.t 564, referred to. Gobind Datal i». 
Inayatullah. Hbjj Mohan Lal r. Abul Hasan 
Khan , . . . L L. 7 AU^ 775 

20, Hindus. — Cus- 

tom prevailing among Hindus, — Obligation to fulfil 
conditions. — Where the cnstoni of pre-emption pre- 
vails among llimltis, it does not necessarily follow that 
the iKTson claiming pre emption must fulfil all the 
conditions of the Mahomedan law repirdlng ]»re-einp- 
tion. It should lie determined whether the custom is 
a custom under which it is incumlMuit njMm him to 
fulfil those conditions. Jai Kuar v. Hkkra Lil 

[7 N. W., 1 

27. Hindu vendor 

and purchaser. — Mahomedan pre-empt or. — ** Talab- 
i-ishtihad.** — Invocation of witnesses — A Maho- 
mc<lan suetl to enforce a right of pre-emption in 
respect of a sale betw een Hindus, founding such right 
on lot'al custom. The formality of “ ishlihadf* or 
express invocation of witnesses, n*<piired hy the 
Mahomedan law of pre-emption, was not one of 
the incidents of such custom. Held that the circum- 
stance that the plaintiff was a Mahomedan did not 
preclude him from claiming to enforce such right 
against the defendants, w ho were Hindus ; and that the 
formality of “ ishfihad ** not being one of tlie inci- 
dents of such custom, it was not necessary that the 
plaintiff shouhl have observed that formality m a 
condition precedent to the enforcement of such 
right. Fakir Rawot v. Emam Baksh, B. L. R., Sup. 
Vol., 35 ; Bhodo Mahomed v. Radha Churn Bolia, 
13 TV. R.t 332, referred to. Kudratulla v. Mahini 
Mohan Shaha, 4 B. L. R., F. B., 134 / and Dwarka j 
Das V. Husain linkhsh, I. L. R., 1 All., 564, distin- 
guished. Chowdree Brij Lal v. door Sahai, Rut. 
June-Dee. 1867, p 129 ; and Joi Kuar v. lleera 
Lal, 7 N. Tf*’., f, followed. Zamir Hosaiv p. Dattlat 
Ram . . I. li. R., 5 AH., 110 


MAHOMEDAN LAW— PRE-EMPTION 

•—continued. 

1. RIGHT OF PRE-EMPTION-eontinued. 

(a) Q By BUALLY— continued. 

Applicability of right— continued. 

28. Hindus. — Pro- 

vince of Behar. — The custom of pre-emption has 
Imvii recognised among Hindus in the ])r(>viiieo of 
Behar. Joy Koku v. Suroop Naha in Thakoor 

[W. R., 1864, 260 

20. I/indits. — Pro- 
vince of Behar, — A native of Lower Hengal seeking 

his fortune in Behar would not- be bound by the rule 
of Mahomedan law of ]>re-emptioii if notbing w^ere 
shown to the contrary. Bvjnath Pkrshat) v. Ko- 
1*1LM0N ISlNOU . . . .24 W. R., 06 

30, Hindus. — Pro- 
vince of -There is no judicial llnding to tlie 

effect that the (‘ustom of jire-emption is recognised 
among the Hindus of the ])rovinee of Behar. It is 
doubtful whether, even under MalionuHlun law, the 
owners of two adjiu'enl lakbinij estates, wdiolly un- 
connected with one another, could either of ibeiii 
claim a right of pre-emption on the ground of vicin- 
age. No such right of pre-emption on the ground 
of the mere vicinage has bi‘en known to exist among 
Hindus. Kantiram v. Wotj Sahu 

[2 B. Ii. B., A. O., 330 ; 11 W. B., 261 

SL 

Hindus. — Pro- 
vince of Behar. — Custom. — A right or custom of 
pre-emption is recognised lis prevailing among 
Hindus in Behar ami some other j)rovinee8 of 
WestiTn India. In districts where its (‘xisteiit'c has 
not lx‘en judicially noticed, the custom will be 
matter to Ix) proved; siieh custom, when it (exists, 
must be presumed to he founded on and co-ex l-misivo 
w'illi the Mahomedan law n]Km thist subject, unless 
the contrary he shown. Tln^ (^mrt may, as hc-tween 
Hindus, ailmiiiister a modification of that law as to 
the cireumstanees uinler which the right may Iw 
claimed, where it is showni that the cnstoni in that 
resjiect does not go the whole length of tin- Malio- 
uiedaii law of pre-emption ; hut the assertioti of the 
right hy suit must always Ikj preceded by an 
ohservaiiee of the jmdiminary forms pri'srrihed in 
Mahoniedaii law-. Fakir Bawut r. E-mambaksh 
lb. L. B., Sup. Vol., 36: W. B., P. B., 143 

Ramoulab Miuskh V. JifUMACK Lal Mihhkk 

[ 8 B. Ii. B., 466 : 17 W. R., 266 

Ramoutty Surma v. Kabi (Jhunher Shuma 

[W. B., 1804, 317 

Sheojuttun Roy v. Anwar Alt 

[18 W. R., 189 

82, Christians in 

Bhaugulpore. — The custom of pre-emption, as appli- 
cable to Chi istians in Bhaugulixire, must lx* jiroved 
on the same principle as bos been applied to Hindus 
ill Behar. Mouesuer Lall v, Christian 

[6 W. R., 260 

33. European s. — 

District of Cachar.—T\iv right of pre-emption 

6c 


HI 
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MAHOMBDAN I.AW— PRE-BMPTIOM 

— continued, 

1. KiGHT OF l^RE-EMPTION—oon^nitcrf. 

(rt) Gknkbally — continued. 

Applicability of right — continued, 

ariRCH from a rule of law by which the owner of 
the land ie Iwund. It is esBential that the vendor 
should Ihj snhjeet to the rule of law. Therefore, 
where the vendor of certain land situate in Cachar 
was a European, the Court held that there was 
no rijrht of ])re-ciuj)tiou. PooiiNO Sinqu Huk- 
BTCUUUN SUBMAU 

[10 B. To. R., 117 : 18 W. R., 440 

34, Hindus. — ChH~ 

tarfonp . — Conflicting decisions of the Sul)ordinato 
Courts held not to j)rove that the custom of the 
right of pre-emption under the Mahoitiedan law pre- 
vails among the Hindus of Chittagong. Indeb 
Nakain C1IOWI3HRY V. Mauomkd Nazi kooudkkn 

Ll W. R., 234 

S. C. on revl(*w, whero the .Tudges differed. 
Kazirooudken Kuan r. Indbr Nauain Cuow- 


DiiHY 6 W. R., 237 

85. Hindus of Guja- 


rat. — 'riie existence of a local custom as to the right 
of pre-emption among the Hindus of Gujarat recog- 
nised. Such a custom, where it exists, is regulated 
by the rules and restrictions of tlu< Mahoiuedau law. 
GoUDUANUAH GiUUIlAUUJLAl «. Phankur 

[6 Bom., A. C., 263 

30 , Hindus. — L a w 

in Jessorc. — Qufcrr^ — Whether the law of pre-emp- 
tion extends to tniiisaetioiia as Indweeii Hindus in 
Jessorc. Mauuuu Cuunuhr Nath His was v. 
Tamek Hkwaii .... 6 W. R., 279 

37. : Presidency of 

Madras. — The Mahomedan doetrinc of ju*e-emptiou 
is not law in the Mailras Presidency. luuAUiM 
Haiii e. Muni Mir Ui>in Saib 6 Mad., 26 

Nor ill Sylhet. Jameelah Khatoon c. Pagul 
Kam 1 W. R., 261 

Queere , — Whether in Tipi>erah. Dewan Munar 
Ali v. Ashuroouuren Mahomed 

[6 W. R., 270 

(h) CO-SHAREBS. 

33 , Right of tenant.— Tlie Maho- 

medau law nowhere reo)gni8es the right of pre-emp- 
tion in favour of a mere teiumt u])on tin* land. (hn>- 
man fciiNuu r. Tru’ool Singh . 8 W. R., 437 

39 , Right of shareholder.— 

Hjffmd of private partition on right of pre-emption . — 
Aeeording to Mahomedan law, a shareholder in the 
property sold has the first or 8tn>ugest right of pre- 
emption. A private partition, though not sauetioned 
hy otticial authority, if full and final as among 
the parties to it, will have the same eiTect as the 
most formal partition on the right of pre-emption. 
Goi’al Saui c. Ojooduea Persuad . 2 W. B., 47 


MAHOMBDABT LAW-PBE-BMPTIOIT 

— continued. 

1. RIGHT OF PRE-EMPTION— co»f*»«cd. 

{h) Co-shakers — continued. 

Bight of shareholder— con/i»wed. 

40. — Right of co- 

sharer in part of estate sold. — When part of an 
estate is sold in execution of a decret?, a co-sharer in the 
estate is a partner in the thing actually sold, and ac- 
cording to Mahomedan law is entitled to the right of 
pre-emption. Imamooddeen Sowdaour r. Abdool 
SOBHAN 5 N. W., 170 

41. Shiah law. — Case 

in which more than two partners. — Under Shiah law 
the authorities leave the point doubtful whether there 
can Ikj any right of pre-em])tion in respect of pro- 
perty wlierc there arc more than two partners, but 
the Court held in accordance w ith the practice of the 
Courts in which no claim for jire-emption had ever 
been defeated on that ground. Dami r. Ashooha 
Bbbee 2 K. W., 360 

42. Equal if y of 

rights. — Whero there is a idnrality of ^lerson.s entitled 
to the privilege of pre-emption, tin; right of all is 
eipial without reference to the extent of their shares 
in the jirojKTty. Mouaraj Singu o. Lalla Hhre- 
CHUK Lall .... 3 W. R., 71 

43. '■ ' Claim hy one 

sharer. — Under the Sunni law' the right of pre-emp- 
tion may be exercised hy one or more of a plurality of 
co-sharers, Nundo Pershad Tuakur v. Gopal 
Tuakur . . . 1. Ij. R., 10 Calc., 1008 

44. Owner of sepa- 

rated share of estate. — Shafee khalit. — The pro- 
prietor of a divided one-anua share in a four-anna 
share of an estate is not entitUnl ti^ a right of 
pre-emption as a Shafee khalit in the remaining 
three-aniui share. Quetre^ — Whether, if there re- 
mained any adjoining ground in which the com- 
munity of interest still continued siiuHj the separation, 
he would Ik? entitled in right of vicinage to pre-emp- 
tion, the jioint not lieing allowed to be taken. Ma- 
HADED Singh r. Zitannisba 

[7 B. L. R., 46, note ; 11 W. R„ 160 

45. ■ ■ Sharers in ap- 

pendages., and in body of estate. sharer in the ap- 
pendages has not an equal right to pre-emption with 
a sharer in the l)ody of the estate. Golam Ali 
Kuan V. Agdejeet Roy . . 17 W, B., 343 

40, Uitdefned share. 

— Fh order to establish a right of pre-emption on the 
part of a sharer, it is not necessary that the property 
sold should 1 h* actually separated or defined. Gojbind 
Chunder Goopto V. Raj Kishobb Sein 

[14 W. R., 366 

47 , Khalit.^Sharik. 

— Pariitiony Effect of, as to pre-emption. — The word 
“ khalit '* is not improperly used in a plaint in a pre- 
emption suit to designate a sharik or partner in the 
substance of a thing ; and if it is not clear whether 
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MAHOMESAN LAW-FRE-EMPTION 

— continued. 

1. RIGHT OF PRE-KMPTI()N--roH^»«crf, 

(6) Co-SHAEBRS — continued. 

Right of shareholder — continued. 

the plaintiff claimed pre-emption as klialit or nharik, 
it may be shown by express words or it may be infer- 
red from the w'ritten statement whether the plaintilT 
claimed on the one or on the other ground. Where 
the intention of the co-proprietors of an estate is, to 
make a complete butwara of the whole, but an incon- 
siderable part is by oversight or accident left out of 
the division, that will not have the effect of giving 
one co-proprietor a claim of pre-emption on the sale 
to a stranger by another co- proprietor of his share or 
division of the esUte. Semhie, — Where an integral 
portion or property, as a w'all, is h'ft purposely joint 
and undivided, the community of interest continues. 
Lala PiiAa Dptt 9, Randi Uobsbin 

L7 B. I*. B., 42 

*S. C. Lalla PuRiAa Hutt v. RrNDKir Hoshkin 

[16 W. R., 226 

and on review, Ritudey IIosskin v. Lalla PruiAa 
HtTTT 10 W. B., 110 

48. Co-partners . — 

Partners betivuen wham there has been separation . — 

In a suit to recover by right (d* jire-emption, on the 
ground that jdaintiff was in the position of a co- 
partner in the prop<*rty to he sold, notwithstanding 
a privab* separation having taken jilace lietween the 
shareholders, inasnuich as he was still liable for 
arrears of Government revenue, an<l might still apjdy 
fora ]»uhlic butwara, — Held that, us jilaintiff had di- 
vided off his own share by regular metes and iKmmis, 
and nisule himself in every re.s|M,*c.t indepmident of his 
<*o-part.uer8 so far as lay in his power to do so, he hail 
by his own act deprived himsidf of any lulvantage 
which the law' might have given him under different 
circuiiistauces. Ryj Natu Sinuh o. Dooly Mak- 
TOON .... . 11 W. R., 216 

49. The term “sharik” 

cannot be, restricted to cases In which the parties 
enjoy the properties jointly. In the conte.mplation 
of MahomiHlan law those who occupy other houses in 
the same mansion are regarded as ]>artner8 together 
w'ith the jierson the sale of whose 8han‘ in a house 
gives rise to the question of pre-emption. Guukeu- 
oollah Kuan v. Kebul Lall Mittku 

[13 W. B., 124 

60. - - I Jtiqht apainsl I 

coparcener. — No right of pre-emption can exist as 
against a coparcener. Mouesueb Lall v. Chris- 
tian ..... . 0 W. B., 260 

6L Coparceners . — 

*rhere is no rule of Mahomedan law giving one co- 
parcener any right of pre-emption where another 
copartner is the purchaser. Lalla Nowbut 
Lall v. Lalla Jewan Lall 

[I. li. B., 4 Calc., 831 : 2 C. L. B., 819 

62. Joint purchase hp 

co-sharers and stranger, — Pre-emptor not compelled 


MAHOMBDAN LAW--FRB-EMPT10N 

^continued. 

1. RIGHT OP PRE-EMPTION— 

(b) Co-suAnEUB--eoHtinued, 

Right of shareholder — continued, 

to pre-empt share purchased bp co-sharers.’--‘\f a co- 
sharer associates a stranger with him in the purchase 
of a share, another eo-sharer is entitled to pre-empt 
the whole of the property sold, hut it is not obliga- 
tory u{)on him te impeach the sale, so far as the co- 
sharer vendee is concerned. HaujAs o. Kanhya 

[I. li. B., 7 AU., U8 

63. Shareholder or 

neighbour. — The Mahomedan law of jire-emption was 
never intended to apply to a case in which the pur- 
chaser is net a stranger, hut one w'ho is alreiuly either 
a shareholder or a neighbour. Tekka Duareh 
S iNou t). Mouuu SiNGu . . 7 W. B.« 200 

64. ■' Sale of share in 

zemindari. — Cicinage. — Aright of ]>rc-em]ition at- 
taches to the sale of the shave of the /.eniindari in 
the case of a co-sharer, though it may not attatdi on 
the ground of vicinage. Akuoy Ram Siiaiiajbb 
V Ram Kant Rot . . .16 W. B., 228 

66. Coparcener or 

neighbour. — A cojiarceuer has a higher right of pre- 
emption tlian a noighhour, and there is nothing in the 
Mahomedan law to prevent Ids enforcing his right 
when the jnirchaser happens to he a neighbour. 
Hub Dyal Singu v. Hbeua Lall . 10 W. R., 107 

50, — ' .I -— Preferential right, 

— Extent of shares. — One of two joint sharers has no 
preferential title to the right of pre-emption in his 
capacity of neiglibour, hut is equally entitled with 
his co-sharer to the privilege of }n’e-eniptlon, without 
regard to the extent of their shares. Robiiun Ma- 
uoMED V. Mahomed Kulbkm . 7 W. B., 160 

57 , Vicinage, — Right of partner to 

pre-emption on sale, of villages or large estates.— ~ 
According to the Mahomedan law', a partner lias a 
right of jire-einption in villages or iaigi estates. 
Rut a neighbour cannot claim such a right on the 
ground of vicinage. In the matter of the peti- 
tion OF CUATTEUNATII dUA alias JUINUHA JhA. 
Mauomed Hobkkxn v. Mohsin Ali 

[0 B. li. B.. 41 : 14 W. B.. F. B., 1 

Mahomed IIossbin o. Moubun Ali 

[14 W. B., 206 

55 ^ Adjacent plots 

of land. — Queer Cy — Whether, as between owners of 
adjacent plots of land, pre-emption can exist by right 
of vicinage. Nirput Muhtoon t>. Deep Koonwab 

[8W.R.,2 

59 — Equal right of 

pre-emption in two persons. — Where two persons 
have by vicinage an equal right of pre-emption, the 
projierty is to bi* decreed to them in halves, on pay- 
ment of their respeetivi? moieties of the purchase- 
money. Kueh Kubun V. Seeta Rah 

[2 N. W., 267 

Cc 2 


HI 
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MAHOMEDAN IiAW— PBE-EMPTION 

•^continued. 

1. IIIOHT OP PRE-EMPTION — continued, 

(b) Co-SUARKBS — continued. 

Vicinage — continued, 

60. O toner ship , — 

More poBscBBion gives no ** huk sbuffa ** according to 
Mahoiiiedan law : there must bo ownership (mileck) 
in the contiguous land, the onus being on the plaintiff 
to prove ownership. Bbhabbb Ram v. SnooBnuDBA 

[9 W. B., 455 

01, ' — — House on land . — 

Separate otonership , — The owner of land is not en-. 
titleil by Maliomedan law to pre-emption of a houso 
standing thereon whore his property in the land is 
wholly separate and distinct from the property in 
the house which belongs to another person with 
whom the owner has nothing in common. Peb- 
BUADI LAL V. iBSHAB AlI . . 2 N. W., 100 

62. Large estates,-^ 

Small holdings, — Mutual conttenienee. — A claim to 
rights of pre-emiition on the ground of vicinage alone 
will not lie in the case of large estates, but only 
when cith(‘r houses or small holdings of land make 
])artios such near neighbours as to give a claim on 
the ground of conveuicnot? and mutual service. Ej- 
KASH Kooeb V. Amjujo Allx . 2 W. B., 261 

68 . — — Large estates,--^ 

Partners , — The Maliomedan law of pre-emption on 
the 8<!or<5 of vicinage applies only to houses or small 
plots of land, and not hi largi; estates, or to a claim 
based on partnership when it is in proof that a 
sejiaration of the estate has been effected. Chow- 
DUBY JoOQUL KiSHOBB SlNOH V. POOOHA SlKOH 

[8 W. B., 413 

64. ParceU of land. 

— JSntire estate, — The right of pre-emption on the 
ground of vicinage is limited to parcels of land and 
houses, and docs not extend to the purchase of an en- 
tire estate, even though it be entirely suirouuded by 
the lands of the would-be pro-emptor. Abdul Azim 
V. Khokdkab Hambo Ali 

[2 B. li. B., A. C., 63: 10 W, B., 856 

65. - — Barge or small estates.— 

The right of a shareholder to pre-emption exists 
whether the parcel of land sold, and in respect of 
which the claim is made, be large or small. Jbiian- 
aiB Baksh V. Lala Bhikabi Ball 

[6 B. Ii. B., 42, note 

. Jahangbeb Buksh V. Bhickabbb Lall 

[11 W. B„ 71 

8. C. affirmed on review. IK THB ICATTBB OP THE 
PETITION OP Jbhangib Baesh 

[7 B. la B., 24 : 11 W. B., 480 

Mahatab Singh v. Bamtahal Missbb 

[6 B. Ii. B., 43, note : 10 W, B., 814 

66. Agrioultural estates.— Parf- 
Msrs.— Pre-emption extends to agricultural estates 
and U not merely confined to urban properties or 


MAHOMED AN DAW— PREEMPTION 

•^continued. 

1. RIGHT OP PRE-EMPTION— 

(5) Co-sharebs— 

Agricultural eBtAteB-^continued, 
small plots. Where there are several properties to 
which a common appurtenance in the shape of an 
undivided plot of land, a few trees and tanks, is 
attached, partners in the appurtenance can claim pre- 
emption in respect of the properties. Kakim Boksh 
9 . Kamb-ud-dbbn Ahmad . . 0 N. W., 377 

(c) Pee-bmption in Towns. 

67. Owners of upper and lower 

floors of Bouse. — Pre-emption among Hindus . — 
Wherever the custom of pre-emption exists in towns 
or amongst Hindus, the presumption is, until the 
contrary be shown, that the custom is based upon 
the Mahomedau law of pre-emption. Therefore, 
where a person owns the lower floor of a house, and 
another person owns the upper floor, with a right of 
way to it through the house of a third party, and 
sells the upper floor with its right of way, the owner 
of the house in which the w^ay lies has under smsh 
custom a right of pre-emption of the upper floor, 
jireferahle to the right of the owner of the lower 
floor. Oanbsui Ball v. Lucuman Bass 

[5 N. W., 31 

68. Dwelling-house. — Separate 

Oivnerahip of site of house. — Where a dwelling-house 
was sold as a house to be inhabited os it stoiHl with 
the same right of occupation as the vendor had en- 
joyed, but without the ownership of the site, — Held 
that a right of pre-emption under Mahomedau law 
attached to such house. Zahur v. Nuk Ali 

LI. L. B., 2 AIL, 99 

69. — ■ ■ Land from which irrigation 

is received. — Owner of such land. — Preferential 
right. — Under the Mahomedau law, the owner of the 
laud, through which the laud iu respect of wliich a 
right of pre-emption is claimed, receives irrigation, 
has a preferential right to purchase rather than a 
mere neighlKiur. Chand Kuan r. Naim at Kuan 

[3 B. Ii. B., A. C., 296 : 12 W. B„ 162 

{d) Mobtoages. 

70 . Accrual of right— J^brec/ojarc 

of equity of redemption. — lii the case of a mortgage, 
the right of pre-emption does not arise until the equity 
of redemption is tluuliy foreclosed. (H^YLET, J,, 
dissenting.) GuBDiAL Mundar v. Tbknabayan 
Singh . H Ii. B., Sup. VoL, 166 : 2 W. B., 215 

71. — Bight of suit to 

enforce right of pre-emption. — Foreclosure, — Pos- 
session by mortgagee , — On the foreclosure of a mort- 
gage, after the expiry of the year of grace, but before 
a decree for possession had been obtained by the 
mortgagee, a suit to enforce the right of pre-emption 
in respect of the property mortgag^ is maintainable. 
Taba Kunwab r. Manori Meeah 

[e B. D. B., Ap., 114 
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MAHOUEDAir XiAW-FRE-EMPTION 

•—eontfuued, 

1. RIGHT OF PRE-EMPTION— 

(d) Mobtoaoes — continued. 

Accrual of right — continued. 

72. Morffjaqe. without 

actual transfer of possession. — In a suit for a declar- 
ation of plaintiff’s right of pre-emption in a property 
which hatl ^*011 originally mortgaged, hut which, 
owing to a subsequent arrangement, had not ptissed 
from the mortgagor the mortgagt*!', — Held that, as 
the ownership was still with the mortgagor, who could 
redeem his projwrty within a stipulated perioil, no 
right of pre-emption hail arisen from the Mahomedan 
law. Huowaneb Peesuad v. Purshunno Singh 

[11 W. B., 282 

(e) Waiter op Right or Refusal to Purchase. 

73. Subsequent re-conveyance 

by purchaser to vendor. — MJfect of as against 
right of pre-emptor. — Where one of two neighhours 
has sold his land to a stranger, and the other neigh- 
bour has thereupon claimed a right of pre-emption, 
no suhseipient dissolution of the contract affects the 
right of the pre-emptor which has once accrued and 
Ikhmi duly asserted. RiiAiiu Mahomed v. Radua 
Chit UN Holia . . 4 B. L. R., A. C., 219 

S. C. Bhodo Mahomed v. Radua Churn Bolia 

[13 W. B., 332 

74. Surrender of right of pre- 

emption before sale. — Where an offer of sale was 
inaile to a pre-emptor, and he refused to avail himself 
of it, and consented to a sale to a stranger, — Held 
that aft T a sale to a stranger he could not 8i*t up his 
right of pre-emption. Buaja Kisuoe Surma v. 
Kikti Chandra Surma 

[7 I. li. B., 19 ; 16 W. B., 247 

But see In the matter of the petition of 
Jeuangir Baksu . . 7 B. 1j. B., 24, note 

S. C. Jahangeer Buesh v. Lalla Bhieharer 
Lall • . . . .11 W. B., 480 

where, however, tlie point was not directly decided, 
there being no sufficient ])roof of the refusal to pur- 
cliase, and no evidence of consent to sell to another. 

76. Refusal to purchase when 

property offered for sale. — Subsequent swt to 
enforce right. — Estoppel.-^ A Mahomedan offered to 
sell his share of certain property to a partner, and 
on the refusal of the latter to purchase the same, sold 
it to a stranger. Held^ the partner could not sue to 
enforce his right after the sale. Tobal Komhar v. 
Auchhi . 9 B. L. B., 263 : 18 W. B„ 401 

Sheo Tuhul Singh p. Ram Kooer 

[W. B., 1864, 811 

Kooldebp Singh p. Ram Debn Singh 

[24 W. B., 198 

70 , Right of refusal on sale to 

stranger.— Co-sharerepaging rent separately . — A. 
and R., Mahomedan co-sharers of a talook, made 
separate agreements to pay rent to the zemindar, each 


MAHOMEDAN LAW-PBB-EMPTION 

— continued. 

1. RIGHT OP PRE-EMPTION-^cos/tawacl. 

(«) Waiter of Right or Refusal to Pubohasb 
— continued. 

Bight of refusal on sale to stranger^ 

continued. 

shareholder being liable for his own sharo of the 
rent merely. Subject to this arraugement, the lands 
continued ijmali. Held that on a sale by A. of 
part of his share to a stranger, who w'as also a Maho- 
medan, was entitled to pre-emption. KoromalI 
V. Amir Ali . . . 3 C. L. B., 166 

77. Right of refusal — Condi- 

tional right. — Co-sharers. — Minor. — Wliere a con- 
dition for pre-enij>tion contained in a roi'onl-of-rights 
was intcndid to take effect at the time of a sale, 
and its language implied that the eo-uhurers in whose 
favour it was made were to l>i< ])(‘rHons who were com- 
petent at that time to make a hiiidlng contract to accept 
or refuse an offer, no right of ])re-cmj)tion accrued 
under the condition to a co-sliarcr who was a minor at 
the time of a sale and unrcpvcscnti'd by any person 
comjK'tent to conclude a hindiiig contract on his 
behalf, whether it was assumed that the condition 
arose out of spocial contract or general usage. Kaja 
Ram V. Bansi . . I. D. B,, 1 All, 207 

78. ■ " ' “ Stranger ** — 

" Sale.** — Assignment hy way of dotver, — Assign- 
ment in lieu of dower. — iJeht. — The heirs of a Maho- 
medan have no legal inUirest or share in his j)ro])ertv 
so long as he is alive, and cannot tlierefori* he regard- 
ed as in any smise eo-sliurers or c()j)arcenerH in hia 
projwrty, so as to he entitliMl to claim the riglit of 
pre-emption in case of a sale hy him of his pr()]>erty. 
i/c/d, therefore, where a husband sold his share of an 
imdivideil estate to his wife, that, although one of 
his heirs, she had not on that account a right of pro- 
eiiiptiou in respect of such sale. A husband trans- 
ferred certain properly to his wife in eonHid^ration 

[ of a eertain sum which was due hy him to her as 
dower. Held that sncli tninsfer was a “sale,” 
witliiii the meaning of the Mahoiiu'dun law of pre- 
emption, and gave rise to the right of pre-emption. 
Pearee Begum v. Hushmut Ali^ 1 N. B"., S. JJ, A.» 

p. 475, followwl. The meaning of “ stranger” 
and “sale,” as used in the Mahomedan law of pre- 
emption, cxiduiued. PiDA Ali v. Muzafpar Ali 
[I D. B., 6 All, 66 

79 . Refusal to purchase with- 

out absolute relinquishment or surrender. 
— The riglit of pre-enifition may Ik*- claimed alter a 
sale notwithstanding there has lK*en a refusal to 
purchase before the sale, where there has been no 
absolute surrender or relinquishment of the right, 
and such refusal has lK*en made simply in conse- 
quence of a dispute as to the actual xmee of the 
Tiroperty. Abadi Beoam v. Inam Begam 

[I. X.. R., 1 All., 621 

80. Acquiescence in BAle,— Notice 

to pre-emptor of projected sale.-— Purchass-monsy, 
— Inaction of pre-emptor. — The plaintiff in a suit to 
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MAHOMEDAN LAW-PBE-BMPTION 

— con tinued. 

1. KIGHT OF PRE-EMPTION- 

{«) Waive J i or llianr oe JIepusal to Pubohasb 

— continued. 

Aoquiesoenoe in continued. 

enforce the right of pre-emption alleged that the true 
consideration for the sale was less than the amount 
stated in the sale-deed. It was found that he made 
no communication to the vendor after ho became 
aware that a sale was being negotiated, nor did he 
make it known to him that, while he stood upon his 
pre-einptive right, he declined to pay the price statoil 
in the deed, because it was not the consideration' 
agreed on between the vendor and the vendee, ife/d' 
that the plaintiff was bound, instead of remaining 
silent, to communicate to the vendor that he was 
prepared to purchase at the price within a reasonable 
time, and that not having done so, he must bo taken 
to have countenanced the completion of the bargain 
with the vendee, and to hav' waived his right of pre- 
emption. BuAIHON SlKGU «. Lalman 

[L li. B., 7 AIL, 23 

, 81 . Belinquishmenl 

of right. — According to the Mahomedan law, if a 
pre-omptor enters into a compromise with the vendee, 
or allows hiuiHclf to take any benefit from him in 
respect of the projicrty which is the subject of pre- 
emption, he by so doing is taken to have acquiesced 
in the sale and to have relimiuished his pre-emptive 
right. In a suit to enforce the right of pre-emption 
founded ou tlie Mahomedan law, it appeared that the 
purcliasors, by an agreement made with the plain- 
tiffs on the same date as the sale in respect of which 
the suit was brought, agreed to sell the property to 
the plaintiffs any time within a year, and if the latter 
paid the price and purchased the property for them- 
selves. JSeld that by the very fact of their taking 
tlie, agreement, the plaintiffs Inul relinquished their 
right of pre-emption, and were precluded from en- 
forcing it. Uabid-un-nissa V. lUuKAT Ali 

[I. li. B., 8 All., 276 

2. PRE-EMPTION AS TO PORTION OF 

PROPERTV. 

32. AsBertion of right as to por- 

tion of property. — Ground for refusing whole . — 
In the absence of sufficient ground for refusing to 
take the whole of the lands to 1 h} sold, the right of 
pre-emption canuot he asserttul as to a portion only. 
Oazbb Ali v. Mubshkutoollah . 2 W. B., 2fii5 

88 . " ” " ' Circumstances 

* dUentitliug partg to enforce the right. — The right 
of pre-emption cannot ordinarily be claimed in re- 
spect of only a portion of any pi^perty conveyed 
away in a single sale ; but this rule holds good only 
when the property sold is one entire property. Where 
a single sale embrai^es two distinct properties, in re- 
B})ect of one of which a right of pre-emption resides 
in any person who has not a similar right in regard 
to tlm other,-— Jffsid that it would be equally un- 
reasonable to rule that he could claim both, and that 
he could claim neither — the only reasonable rule being 


MAHOMEDAN LAW-PBE-BMPTION 

•^■continued. 

2. PRE-EMPTION AS TO PORTION OF 
FKOPEUTY—co»<t»i(erf. 

Assertion of right as to portion of pro- 
perty — continued. 

that he could claim as nmch as he could take by a de- 
cree if it were separately sold. Suediiaukk Lall 
V. Laboo Moobee ... 25 W, B., 600 

84. — * — Suit to enforce 

the right in respect of a part of the property sold . — 
Every suit for pre-emption must include tlu; whole of 
the ]»roperty subject to the j)laintilf’8 pre-emption, 
conveyed by one bargain of sale to one stranger ; and 
a suit by a plaintiff pre-emptor, which does not in- 
clude within its seoi)e the whole of such pre-<‘mp- 
tional proj)erty, is unmaintainable as being inconsist- 
ent with tlie nature and essence of the pre-emptive 
right. Izzalulla v. Bhikari Molluh, 6 B. L. It., 
3S6 : J4 Jt., 469; and Haisnn Thakooranee v. 
Barn Singh, N W., S. LK A., 1S68, p. S94, followed. 
Oomnr Khan v. Moorad Khan, iV. W., S. 1>. A., 
1S65, p. 173; and Sa/ig Bam v. Debi Prasad, 7 
N. W., 38, distinguished. Cazee Ali v. Musseeut- 
oolioh, 2 W. It., 285 ; Ahdool Qufoor v. Nur Banu, 
1 B. L. Jt., A. C., 78: 10 W. Jt., Ill ; Sheodgal 
Bam V. lihgroo Ram, iV. R'., S. 1). A., 1860, p. 
53 ; Ouneshee Lai v. Zaraut Ali, 2 N. If’'., 343 ; and 
Bhawani Prasad v. Dnmru, I. L. It., 5 All,, 197, 
refernni to. DiniGA FnAaAD v. MiiNSi 

[I. li. B., 6 All., 423 

85. Suit to enforce 

pre-emption to portion of property sold. — Under a 
deed of sale the vendor conveyed to the purchas(*r five 
lots of land. lu a suit by a third party to enforce a 
right of pre-emption in respect of one out of the five 
plots, — Held that he could divide the bargain and 
sue on the ground of jire-einption for a j>ortion only 
of the projan’ty covered by the deed of sale. IzzAT- 
BLLA V. lIlilKAHl MoLLA 

[0 B. li. B., 380 : 14 W. R., 409 

HAGnCNUNDAN SlNGU t> MaJBUTII SlNGlI 

L0 B. li. R., 387, note : 10 W. B., 379 

38, Sale of property 

of which shares belonged to minor.s. — The jiroperty 
of several ct>-8harers, stime of whom were minors, 
was sold to a single purchaser, under a deed of sale, 
whicli contained a covenant by the vendors, who 
professed to ivet on behalf of themselves and the 
minors, that they w’ould compensate the vendee for 
any loss he might incur should the minors, when 
they came of age, not ratify the sale. .<4.* sued to en- 
force her right of pre-emption in respect of tlm lands 
sold The lower Appellate Court w'os of opinion that 
A. could not enforce her claim of pre-emption in 
respect of the share of the minors; and on the 
Court’s suggestion the plaint was amended, so as to 
ask for enforcement of her claim in respect only of 
the shares of the vendors of full age. Held that A, 
was bound to claim her right against all the shares, 
and could not enforce it iu resjiect of some only. 
Abdool Gufoor V. Nubbaeu 

[1 a li, R.. A. C., 78 : 10 W. B., lU 
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MAHOMETAN LAW— PBB-EMPTION 

■^continued, 

2. PKE-KMPTION AS TO PORTION OF 
PROPERTY — continued, 

AsBertion of right as to portion of pro- 
perty — cont inur'd. 

87. Co-sharer. — Mou- 

zahs distinct f rom one another. — Tlio plaintiffH, who 
were Hliareholders in u jiurtieuliir inouzali, sued to 
enforce u claim to a right of ])re-entj>tion u{K>n a sale 
under a kohala for a particular sum of money hy 
another shareholder of a share in the mouzah, along 
with other proiMTtii'.s with which the plaintilTs had 
no concern, to a third jierson who was not a sliare- 
holder. Jletd that as the plaintiffs were entitled to 
claim a right of pre-emjitiou in rcsjiect of tl»e mon- 
zah only, and that mou/ah was distinct from the 
other projierties sold, the suit was maintainable. 
RowsiiUN Kobe r. Ram Diual Roy 

L13 C. li. R., 46 

88. Jiival suits . — 

Suit to enforce the right in respect of a part of the 
property sold. — The prior institution of a suit hy 
ri*al j ire- cm j dors in no way entitles a pre-einptor to 
dejiart from the g(!nei*al rule of jire-cmjition hy suing 
for a ]»ortion only of the property sold. Kashi Nath 
V. Mukta Prasad, J. L. H., ii All., 370, n^ferrcil to. 
Hulasi V. SuBo i^EASAu . 1. L. R., 6 All., 455 

3. CEREMONIES. 

89. Necessity of proof of per- 

formance of preliminary ceremonies. ~ln the 
ease of pre-emption, strict jmKif is lO'ceMsary of the 
perfornianee of the jireliininaries, Hobhkinkk Kiia- 
is UM V. Lallun . . . W. R., 1864, 117 

Jadu Si^an v. Rajkumah 

L4 B. li. R., A. C., 171 

Issue Chunuee Suaha v. Nisau Hoh.skin 

I W. R., 1804, 361 

PEOKAS SiNOH V. JoGESWAU SlN(m 

[ 2 B. L. R., A. C., 12 

90. The right of 

})re-emption l>cing a right weak in its nature, w’here 

such right is elaimeil under Mahomdau law, it should 
not he eiif erod'd except upon strict compliance with 
all the formalities which aix* prescribed by that law. 
An Muhammad v. Taj Muhammad 

[L li. B.. 1 All., 283 

OL Omission to per- 

form ceremonies. — Evidence of relinquishment of 
right, — Negligence, — There are ceiluiu ceremonies 
to be performed in order to lay a foundation for the 
establishment in a Court of Law of a right of this 
kind, when it is menaced ; and though, on the one 
hand, the effect of the omission to jirovt* perform- 
ance of these ceremomes is not cancelled liy pleas 
advanced in later petitions put in during tlie )»ro- 
gress of a case, just as, on the other, that omission 
is not of necessity evidence of a relinquishment of 
the right, yet, in this case, in which defendant Iiad 
exhibited strange haste in some stages of the negoti- 
ations, wdth the apparent pur|)ose of furestalling 


MAHOMEDAN LAW- PRE-EMPTION 

— continued. 

3. Vj K R E M( ) N I ES — continued. 

Necessity of x:)roof of performance of pre- 
liminu ry ceremonies — coni inu ed, 
plaintiff iit Ids rights ; hut jilaintiff’s proceedings 
liad IxuMi charactcriscil wit.h great negligence, if 
nothing wor.se; it was held that the jilaiuLiff was not 
entitled to a dt‘cree. SUEDHAllEK Lalo v. Laboo 

Moodek 25 W, R., 600 

92, Acts or omissions by pre- 

emptor’s authorised agent. Effect of.—lt is a 
general rule of pn‘.cmj)tit>u that any act tu* omission 
on the ])art of a duly autlioriscd agciii or manager of 
the prc-cmi»tor has the same cllVct upon pre-emption 
as if such act c)r omission had been made hy the pre- 
omptor himself. llAUillAE Dat v. SiiKO Pkahad 

[I. L. B., 7 All., 41 

93 , Performance of ceremonies 

by agent or manager.— Under Mal»onn‘daii law, 
tin* h‘gul h)nns to l>c ol).s(‘rvcil under that law by 
a ])cr8oii claiming a right of pn‘-cm]>t.i4>n may be 
observed on behalf id’ such ]»‘rsou hy an agi'iit or 
immager of such person. Ahaoi Hi ‘.ham c. In am 
Bmoam . . . . I. L. R., 1 All., 521 

94 , Performance of ceremonies 

by agent. — A^fjirmahon by witnesses.— liepudlation 
of sals. — According t«) Mahomedan law, tlie affirm- 
ation hy witm^uses need not he made hy the claimant of 
the right of pre-cmj>tion in jicrson, hut may ho made 
by a duly coustitutial agent. Ojiieck^nikha Rkoum 
r. Rostum Ali . . . W. B., 1864, 219 

05 ^ Tulab-i-mawasabat. — Jnten- 

lion to assert right , — Talah-i-isht ahad.— Demand in 
presence of witnesses. — To eiititl': a ]>ers«)U, otherwise 
favourably situated, to tla* right of ]u*c..emj>tion, two 
(umditions must he fulfil](>d : first (ialab-i-mawasahat), 
oil receiving information of the sale he must immo- 
iliatcly declare his intention to assert his right; and, 
secondly (talah-i-ishtidiad), he must, as soon after as 
jK>8sihIe, make the demand of the veml jr or pur- 
chaser, or uixm th(! promiMes, and in the prcHciice of 
witnesses. JuoTBK SiNOU v. Komul Rot 

Lio W. R., 119 

99, 111 order to sus- 

tain a claim for jire-cmption in Malioniedau law, it is 
essential that the ceremony of talah-i-inawasahat 
sliould be properly performed. Jaukan Khan v. 
Jaeuae M-EAU . . 1. L. H., 10 Calo., 383 

97 , - — Necessity of m- 

mediale Under Afaliomcdan law the “ talah-i- 

mawasahat, or immediate claim to the right of pre- 
emption, should he mrule as H(xm as the tact of the 
Hale is known to the claimant, othiTwise the right is 
lost ; and it was consiscjnently held that the plaintiff, 
having faiUsl to make the “ talah i-maw^asahat until 
tw'elve hours afU'r the fact of tlie sale became known 
to him, had lost his right of pre-emption. Ali Mu- 
hammad V. Taj Muhammad . I. L. R., 1 All., 288 

98 ^ Delay in making 

claim. — On hearing of a sale, the prc*emptor must im- 
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MAHOICEDAK liAW-FRE-EMPTION 

— continued, 

3. CEREMONIES —continued, 

Talab-l*ina wa BCihaX— continued, 
modiaicly make his demand called talabd-inawasahat. 
Where a pre-emptor, on l<('ariTig’ of the sale of a pro- 
perty to which he had a rij^lit of j>re-eniptioii, went 
to the property in dispute and there declared his 
right as pre-tnnptor, — Held that such delay was 
fatal to his claim. Ram Charun ». Narbib Mah- 
TON . 4 B. L. B., A. C., 216 : 13 W. 259 

99. Time taken to 

ascertain if information of sale is correct, — Accord-, 
ing to the Mahoinedau law^ the mere fact of the j^re-. 
eiuptor taking a short time liefore performance of thq 
talab-i mawasabat for ascertaining whether the infor- 
mation conveyed to him was correct or not, docs not 
invalidate his right. The Mahomedan law allows a 
short time for reflection Iwlbro ])erforinance of the 
ftrst demand. Am.tad Hoj-sKfif ». Khauao Sbn 
Sauu . 4 B. li. R., a. C., 203 : 13 W. R., 299 

100. Making claim 

standing or sitting. — The act of a claimant rising 
from his seat to claim his right of pre-emption, in- 
stead of claiming it as ho sat, is nut a delay sufficient 
to entail a forfeiture of his right. Mahabaj Siboh 
V. Lalbah Buucuooil Lall . W. R., 1864, 294 

101. — — " — Witnesses^ Neces" 

siig of. — Although, according to Mahomedan law 
books, it is not neceswiry, in respect to the talab-i- 
mawasalMit, or flrst preliminary re(}uired to establish 
a right of pre-emption, that witnesses should hear 
the exchiination it involves, yi’t it does not follow 
that, as matter of evidence, courts of law are Ixiuiul 
to decree a suit to esttihlish such a right simply on 
the dci>osition of the plaiiitiif. Abbuol Uossbin 
Kuan v, Gobibd Cuanbba Suaua 

[U W. R., 404 

1Q2, ■ Talab-i-islitahad. — Necessity 

of proof of performance, — To establish a claim to pre- 
emption under the Mahomedan law% it is not enough 
to prove that the ceremony of talab-i-mawasabat was 
performed; it is also necessary to prove the talab- 
i-islitahad. Nabbuabb Singh v. Luchmrb Nabain 
PooBKB . . . .11 W. R., 307 

108, Necessity of find- 

ing as to performance.^T\\e « talab-i-islitahad ” is 
a preliminary act as essential as the “ talab-i-mawasa- 
bat” to secure to the claimant the right of enforcing 
pre-emption. There should always, therefore, bo a 
distinct fluding as to whether it was properly made 
of not. Uazbbooddbbn «. Zbbnut Bibbb 

[8 W, B., 463 

104, — Necessity of 

proof <f performance,— ‘VniXet the Mahomedan law it 
is essential to the right of pre-emption to prove the 
perforuianco of the talab-i-ishtahotl. Bhowanbb 
Dutt e. Loxhoo Singh . . W, R., 1864, 60 

105, Mode or form 

of ceremony. --Teiformance, — Hindus, — To the due 
performance of the ceremony of talabd-isUlahad, it is 


MAHOMEDAN DAW-^PRE-BMPTION 

— continued. 

8. CERVMOmKH— continued. 

Talab-Mshtaha d — continued, 
not necessary tlmt any particular form of words 
should be emj)loyed. Ramuulab Misbeu v, Jhu- 
HACB LaL MiSSKR 

[8 B. Ii. R., 465: 17 W. B., 266 

106. — Mode or form 

of ceremony. — TaJah-i -mawasabat, — To establish a 
right of pre-emption, it is necessary to show that t!k> 
ceremony of talah-i-ishtahad has Ix^eu observed, which 
requires the ])re-emptor to make an affirmation, not 
necessarily in the ])reeisc words of the form given in 
the Hedaya, but in substance to the effect of declar- 
ing, hefoiH? witnesses, that the earlier preliminary — 
far., talah-i-mawasabat — has alrctuly been ^lerformed. 
Gibbuabkk Singh v, Rojun Singh 

[24 W. B., 462 

107. ' '■ " ' ■' Itequisites fur 

ceremony. — Invocation of witnesses. — To the cere- 
mony of ishtahad or talah-i-istahad, it is essential 
that there should be an express iiivoeatioii of wit- 
nesses. Reokab Singh v. Jogeswar Singh 

[2B.I..R.,A.C,12 

108. 'Requisites for 

ceremony . — Declaration and i nvoeaiion of witnesses. 
— Aecordiiig to the Mahomedan law, strict a<lhorcnee 
to the rules for the pevformanee of the talab-i-ishtahad 
is especially neeeswiry. In pt'rforining the talab-i- 
ishtahad, the pre-emptor must clearly declare' his right 
and invoke witnesses. He must declare that “ he has 
a right of pre-emption to whit'h he has laid claim, and 
that he still claims it,*' and invokes witnesses “to 
lH?ar witness therefore to the fact.'* Jadit Singh v. 
Rajkumar . 4 B. Ii. B., a. C., 171: 13 W. B., 177 

Daxbmoollau V, Kibtbb Chvnher Submah 

[18 W. B., 630 

109. ■' ■ Requisites for 

ceremony, — Invocation of witnesses to demand . — 
According U) the Mahomedan law, it is essential to 
the perfurmanc'e of the talab-i-ishtahad that third 
persons should be formally called u}>ou, either in the 
presence of the purchaser or ou the land ; or, if the 
vendor is in jx)88ession, in the preseneo of the vendor, 
to bear witness to the demand. Qolakram Deb 
V. Bbindaban Deb 

[6 B. lu R., 165 : 14 W. R„ 265 

110. Perfoimanee in 

presence of purchaser. — The ceremony of talab-i- 
ishtahad, or affiinnation before witnesses, may, at the 
option of the pre-emptor, he performed in the pre- 
sence of the purchaser only, though be has not yet 
obtained possession. Jangbb Mauombd v. Maho- 
mbh Abjad 

[L I.. R., 6 Calc., 609 : 6 C. lu R., 870 

1 X 1 ^ Performance in 

presence of person in possession^ vendor or pur- 
chaser, — To establish the right of pre-emption, the 
talab-i-ishtahad, or affirmation before witnesses, must 
he j>erfurmed in the presence of the person in losses- 
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MAHOMEDAN LAW-FBE-EMPTIOK 

— continued, 

3. CEREMONIES — continued, 
Talab-i'ishtahad— 

eion of tho lands, whether it bo the vendor or tho 
purclmser. Chamboo Pasbax p. ruHLWAx Rot 

[16 W. 8 

112. — ' Omitsion to 

invoke witnesees . — Talab-umawasahat,^ Ceremonies 
of ** immediate demand** and ** demand with inpo- 
ca/iou.** — A jHTsoii clHiinin^ a right of pre-emption 
niaile the talab i-inawasabat in the preaenee of 
witnesHOs, but when doing bo w'aa neither at tho place, 
the HJibject of the right of prc-emjdion, nor waa he 
in the ])re8ence of the vendor or vendee. Ileldt on 
Bocond ai)}H!al, that the lower Appellate Co\irt having 
found that the talab-i-iahtahad was invalid on tho 
ground that there was no evidence of a demand with 
invocation of witneases having been made, the right 
of )>re-einption could not be claimed. .Iadunundun 
S iNou p. Dulput SiNOU . I. li. B., 10 Calo., 581 

113. Mode of invo* 

cation of witnessea . — In a suit to establish the right 
of pre-emption, w’here the witnesses said that on tlio 
refusal of the vendor the pre-emptor had nominated 
them witnesses, the lower Courts were held to have 
been justitied in their inference that he had complied 
with the exigency of the Mahomeilau law. SiiAM Lall 
SSahoo p. Apsubooxibsa . . 22 W. B., 184 

114. ' - - - Invocation of 

witnesaea where talab-i'mawaaabat ia made in preaence 
of witnesaea. — Performance of talab-umawaaabat and 
lahtahjd,— Witnesaea . — Where the first talab (talab- 
i-inawasttlmt) is maile in the presence of witnesses, 
and the witnesses are then called to bear t<*Htiinoiiy to 
the fact, it is not nwessary to invoke witnesses on the 
occasion of the second talab (talab-i-ishtahad). Wazid 
AH Khan v. Munuman Prasad ^ 4 B. L. B.f A. C., 
139 } and Oureehoolah Khan v. Kebul Lall MUter, 
13 W, B.y 125, cited, Koeumali v. Amu Am 

[3 C. L. B., 160 

116. - ■ Invocation of 

witnesaea . — Claim where there are several co-aharert. 
-^Tender of price for the land claimed . — One out of 
several co-aharera claiming a right to pre-emption . — 

A person seeking pre-emption declared his right 
thereto when he first heard of the sale, in the presence 
of witnesses; and as soon as was possible on the same 
day, in the presence of the same witnesses, demanded 
his right from the vendors and the purchasers. 
Meld that it was utinecessary that he should again 
state, when making his demand, or that his witnesses 
should testify to the fact, that he ha<l declared his 
right as soon as he beard of the sale. The principle 
of the law of pre-emption is, that the pre-emptor 
should assert his right as soon as he has heard of the 
sale ; tliat he should demand his right from the ven- 
dor or purchaser, or on the ground, in the presenee 
of witnesses ; and this assertion and demand may be 
simultaneous; but if they are not, tlie pre-emptor, 
when he makes the demand, is required to make a I 
declaration before w itnesses that he asserted his riglit | 


MAHOMED AH DAW- FBE-EMPTIOM 

— continued. 

3. CEREMONIES— cowfiBXsi. 
Talab-i-ishtahad — continued. 

when first lie hoard of the sale. NrXno PllBSBAD 
TilAKDB r. Gopal Tuakur 

[I. L. B., 10 Calc., 1008 

116. - "" Nereaaifg of im- 

mediate demand. — To entitle a iierson to a right 
of pre-emption under Mahomedan law, it must. bo 
shown that the ialah-i-ishtahad w'us made as soon as 
IMissible. Nubadhin MAUOAtKii v. Asgak Ali 

[12 C. L. B., 812 

117. ' - Neccaaitg of im- 

mediate demand. — It is not a binding rule of law 
that the talab- i-ishtiihad by a pre-emptor, if made 
within a day after the nreipt of intelligence of the 
purchase, is necessarily in time for tin* firescrvation 
of the right of pre-emjition. The due and sufHeient 
observance of the formality of talab-i-ishtahad as to 
time, is a question to he decided in each ease by the 
Court which has to deal with the facts. Jamilan v. 
Latip Hobbbin 

[8 B. li. B., 100 : 16 W. B., F B.» 18 

118. Mode of per- 

formance. — The }K*rHonal p«^^formance of the talab- 
i-ishtahad, or demand for pre-e!n])tion by the pre- 
emptor, (h*pends on his ability to piirform it. Ht? may 
do it by means of a letU^r or inesseiigt'r, or may 
depute an agent, if lie is at a distance and cannot 
afford personal attendance. WajiI) Ali Kuan v, 
Lala IIanuman Prabad 

[4 B. li. B., A. C., 138 ; 12 W. B., 484 

Imamvddix V. Shau Jan Riui 

[6 B. Xm. B., 167, note 

119. Delay in making 

demand. — Ceremonies of affirmation. — A delay of one 
day is not such a delay as to interfere w'itli the right 
of pre-emption under the Maliomedan law. The 
demand by afiirmation should Ik* made with the least 
practicable, delay. I’be c**remony of afiirmation 
should lj«; carried out lH*f»»re either tlie vendor or tho 
purchaser, or la* |M*rfi>rmed on the premises. Maho* 
MED WaUIB V. HaEKK Km AMOOI lDKKN 

[6 W. B.. 178 

120. 1)elay in mak- 

ing demand. — A I’laim to jire-oinplifui should bo 
mmle as (aM>n as ila; claimant tooines aware of the 

. completion of the sale. Ajoodiiva Pookkk v. Hoiicrif 

Lall 7 W. B., 428 

Elahee Ruesu r. Mouan . . 26 W. B., 0 

12L Fer forma nee of prelimi- 

nary ceremonies.— of readiness to 
purchase. — (JiidiT the Muhomcilan law, when a person 
claims a right of pnvemption, it is necessary to the 
validity of liis claim that he should promptly assert, 
after the completion of the sale, his willingness to 
Iwcome a purcliascr. Gqolam IlOBBEIN v. Abdool 
Kadiu 6 Iff. W., 11 

122. — - Delay in mak- 

ing preliminary declaration. — According to the Ma- 
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MAHOHEDAN IjAW— PEB-EMPTION 

— continued, 

3. CEIlKMONIES-~(?on<iM«eci. 

Performance of preliminary ceremonies 

— continued, 

homwlan law of pre-emptioif, the first thing to he 
done by the claimant of pre-emption is to make the 
preliminary declarations. First going to his house 
to got the money is not a compliance with the law. 
Mona Singu v. Mosbad Singh . 6 W. R., 203 

4. MISCELLANEOUS CASES. 

128. Enforcement of right.— 

Delimry or rvgielration of hill of sale. — A eontrac4f 
having l)oen enterwl into for sale and purchase of 
certain property, the plaintiff, pre-emptor, was not 
hound to defer the enforcement of his right of piir- 
t'hase till the bill of sale had been delivered or regis- 
t^ired, or payment made. Luohmkk Nabain v. 
liUKBMXJL Doss . . .8 W. R., 500 

See Qiuduabbb Lall v, Dbanut Ali 

[21 W. R., 811 

124 . Offer to purchase at time 

of registration. — Sufficiency of claim. — Held i\mt 
the parties to j)re-emptiou being Mahomedans must 
be bound by the strict conditions of law of pre-emp- 
tion, and that the olfer to purchase before the regis- 
trar at the time of registration of the sale-deed was not 
a suflicient comi)liancc with the jirovisions of that 
law. Kabkkmoohdkkn v . Mokizoodubkn Kuan 

[1 Agra, 184 

125 , — Tender of price. — Necessity 

of tender, — It is not incumbent on a pre-emptor to 
tender the price at the tiiiuj of making his claim. 
ICuoFfBU Jan Bmbkh v, Mohomkd Mkhdkk 

[10 W. R., 211 

Hbbba Lall c. Moorut Lall . 11 W. R., 276 

120 . — Statement of 

readiness and willingness to pay. — In a suit for pre- 
emption it is unnecessary to prove a tender of the 
actual i)rice paid for the property claimed, it being 
Bulficiont if the pt^rsou claiming the right to pre-emp- 
tion states that he is ready to pay for the land such 
sum as the Court may assess as the projjor price for 
the uroiwrty. Nundo Pbusuad Thakuk v. Gopal 
Thakub . • . I. li. R.* 10 Calc., 1008 

127 , — Lien of vendor, 

—The right of the first purchaser is simply a vendor’s 
lieu,-— ».<?., to retain the projwrty until he has the 
money from the imrty claiming pre-emption. It is 
no part of the Mahomedau law that the claimant of a 
right of pre-emption must carry the money in his 
hands and tender it to the first purchaser. A right 
of pre-emption may bo decreed in re8|)ect of land 
within the putti of the party claiming such right. 
DuLBooD Singh v, Mahabbo Dhtt 

[2 W. R., 10 

128 . Conclusion of 

contract of sale. — As soon as a contract is ratified by 
acceptance and the vendor has gone so far that he 
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— continued, 

4. MISCELLANEOUS CASES— 

Tender of price— coa^inaed. 
cannot legally draw back, it is time for the pre-emptor 
to step ill. A pre-emptor is not required to tender 
the purchaser’s price, or any price, at the time of 
making his demand ; and so long as a party claiming 
a right of shuffa pays tluj amount whicth the Court 
considers to be the proper price, he brings himself in 
Court within a reasonable time. On the question of 
pre-emption the t’ourt must act in strict accordance 
with the provisions of the Mahomedan law rather than 
on wdittt it thinks just and equitable. N ubee Buksh 
alias Golam Ndbeb u. Kaloo Lushkeb 

[22 W. R., 4 

129. liOBB of right.— Claim dis- 

proved to specific land at specific price. — The right 
of pre-emption is lost w'here there is a dispute? as to 
the puri hase-money, if the plaintiff (instead of offer- 
ing by his plaint to pay the real amount, w'liatcver it 
may l>e) claims to purchase a spi^cific. ijuantity of land 
at a sjHicific price, and that right is shown to have no 
existence. Achubbur Panday v, Buckshee Uam 

[2 W. R., 38 

130, Rights of purchaser on 

allowance of claim,— between time of 
purchase and transfer to pre-emptor, — Held that a 
purchaser is entitled to tlie profits of the property 
purchased by him accruing between the time of pur- 
chase and subsequent transfer to a pre-emptor. Bul- 
DBo Pkrsiiad t). Mull UN . 1 Agra, Rev., 30 

MAH030JDAN LAW— PRESUMPTION 
OP DEATH. 

1. Missing person. — Evidence Act, 

I of 1S72, 8. 108,— Act VI of 1871, s. The rule 
contained in section 108 of the Evitlencc Aet governs 
the case of a Mahomedan who has b< en missing for 
more than seven years, when the (jiiestion of his death 
arises in cases to which, under the prcjvisions of section 
24 of Act VI of 1871 (Beiii'al Civil Courts Act), the 
Mahomedan law is a])plicable. I*er Mahmood, 
J, — The rule of the Mahomedan law that a mi.ssing 
person is to be regardtnl as alive till the lapse of 
ninety years from the date of his birth is, according 
to the most authoritative texts of the Mahomedan 
law itself, a rule of evidence and not of " succession, 
inheritance, marriage, or caste, or any religious usage 
or institution,” •within the meaning of section 24 of 
Act VI of 1871, Mazuar Ali v. Budu Singh 

[I. L. R., > AIL, 297 

2. — Right of inherit^ 

ance. — Held that, as under the Mahome^n law a 
missing person is considered “defunct” as regards 
others* pro|>erty, and cannot inherit from others 
during the period allowetl for his reappearance, the 
plaintiff, his son, and nearest' relative of the widow, 
w'as entitled to get the money claimed, it being com- 
IKmsation for land which hml been found to belong to 
her exclusively, and not as having descended from lier 
husband. Imam Ali Khan v, Abdool ali Khan 

[2 Agra, 28 
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3, PosUion oft att to 

inheritance during absence. — Person in vnlatcful 
possession. — Legal heir. — Held that, assiinhng the 
Malionicdan law to provide tliat the share of a missing 
person, which has devolvtnl on him during Ids absence, 
is to be reserved or Ijeld in suspense until the ex- 
piration of the term after which he is to Ijo regarded 
as dead, a claimant wlio liad no title whatsoever to 
|K)88e8sion could not lauiotit by such ])n)visioii of 
Mahomedan law in face of the ])er8on who would be 
the legal heir failing the missing ]M*rson, and the ]M)S- 
session of such unlawful hobler can be disturbed by 
bucli legal heir. Dowlut Kuatoon v. Alt .Tan 

[2 Agra, 69 

4. — — ■ ■■ Abenalionhg heirs 

of -Right of alienee. — In a suit to recover jHiNses- 
sioii of a share of lamled ])rojK‘rty, where jdaintitf 
claimed on the ground of purehase from the heirs of 
the ]u‘oprit‘tor, who had betui missing for many years, 
and in which the defendant SJ't up a mokurrari, and 
jtleaded that as ninety years had not elapsed since 
the disapjiearanco of the i)roprietor the jiroperty 
could not, under Mahomedan law, be inherited by his 
heirs, and the alienation by them w'as therefore in- 
valid, — Held that, as plaintiff had been found in pos- 
8(‘88i(m under the conveyance from the heirs, who did 
not disjmte his title, the defendant, a stranger, who 
had failed to prove either title or jiossession under 
the mokurrari wdiieh he set u]), was not in a position 
to advance the plea in (jiu'stion. Held that ninety 
years is the least [leriod within whi<’h, aci’ording to 
Mahomedan law, the estate of a missing jierson can 
lie alienated by his heirs. IIossElNKK Kuanfm v. 
Tijcn Lall .... 14W. B., 293 

6. Alienation of pro- 

perty by his heirs. — Claim of other heirs. — A claim by 
the wif(* and daughters of a missing fierson to obtain 
}) 088 ession of the shares to wdiich the missing person 
would have lieen entitled in the estate of two lirothers 
and a sister on surviving them, was rightly dismissed, 
under Mahomedan law, on the ground that the death 
of the missing person w'as not’ pnm-d, and ninety 
years Inwl not elapsed from his birth. A sale of the 
shares by R.. the brother of the missing person, who 
was in possessi<m, w'as pr(»j><'rly declared null and 
void. As R. would have excluded the wife and 
daughters of tlie missing' person from inln‘rit4ince, it 
was held that he should he allowed to retain the 
shares in his hands, subject to theii; sumTider on the 
reappearan<*e of the missing person. TIakhi HiBi 
r. Rauat Bibi . . , , 7 N. W., 191 

0. Act I of J872t M. 

108. — Act VI of ISTlf f. 24 . — /!, one of the heirs to 
the property of his parents (the family being Maho- 
inedana) was ** missing ” when they diofl, and subse- 
quently, when the other heirs to su<;h property sued 
his daughter M. for the possession of a portion of 
such proj)crty, M. set up as a defence to the suit 
that her fatlier was alive, and that during bis lifetime 
the plaintiffs could not claim his share in such portion, 
— Held by Stdabt, C. »/., and Spankib, «/., that the 
■uit, being one to enforce a right of iuhentance, 


MAHOMEDAH DAW^PBESTTMtPTlON 

OF DEATH— Missing person — continued. 
must 1 h' governed by the Mahomedan law relating 
U» a “ missing ” person. Parmeshar Rai v. Bishoshar 
Singhy 1. L. R.y 1 All.y 55, distinguished. Held by 
SruABT, C. J.y that, aec'ording to Mahomedan law, 
ninety years not having elapsed from IVs birth, his 
share could not Ik> elaiimHl by the plaintiffs, but must 
remain in nlR*yanee until the expiry of that period or 
Ids death was ])roved. Held by Bkabson, «7., and 
Spankie, J.y that F. being a “missing** person 
wlien his ]>arents died, his daughter, according tt» 
that law, was not entitled to hold his share either as 
heir or trustee. Ua8AN Ali v. Maiikuban 

[I. L. B., 2 All., 626 

MAHOMEDAN DAW— SLAVERY. 

See Slavery . 1. L. B., 8 Bom., 422 
[12 Bom., 166 

MAHOMEDAN LAW— SOVEREIGNTY. 

Sovereign's rights as to properly . — 

By Mahomedan law, sembley the dominion of the 
tW)venMgn is i‘(|ually ahsolute and nneontrulled over 
all hirt jxmHeHHions of every kind ; hut, r/turre, whether 
all his j)os8esHion8 arc necessarily subject to the ordi- 
nary rules of inlmritanee ajid partition among de- 
scendants. A reigning MahonuHlau prince may pos- 
sess ])roperty held jure coroniCy as well as profHirty 
acipnied by some other title. GniJLAM Muhammad 
Naiamut Khan v. Dale . 1 Mad., 281 

MAHOMEDAN LAW— USURPED PRO- 
PERTY. 

; — Comiersion of usurped property.-— 

Right of suit fur damages by party injured . — 
Under Mahomedan law, w'hcre there has been a 
change in iisnrjHxl i)ro]>erty, the injured party has a 
claim to recover damages in re8])e(*t of th<j property 
nsnrjH'd, but cannot claim to sliare in the projierty 
into which it has been converted. An heir cannot 
therefore claim estates purchased with moneys be- 
longing t<; the anei'stral estate of tlie d<;eeaHed which 
have i>een miMuj)j>r<»priated by a eo-heir, hut must 
claim to recover his share in immey. Noott-ooL- 
Hossein V . Mooneeuam . 4 N. W., 108 

MAHOMEDAN LAW-USURY. 

1 IntereHt . — Act XX VIII of 1855. 

— The custom of tjiking interest ns between Maho- 
mtdans is recognised by the Courts. Sembley — Per 
PuEAB, J. (dissenting from Ram Lall Mookerjee 
V. Haran Chunder l)hury 5 Ji. L. R.y 808, O, C., 
130). — Act XXVIII of 1H65 repealed the Mahomedan 
laws relating to usury. By “ laws relating to usury ** 
the Legislature meant laws affecting the rate of in- 
terest. Mia Khan r. Bim Bibijan 

[6 B. L. R., 600 : 14 W. R., 808 

2. Interest on dower, 

— With resjxjct to the awarding of interest on a 
claim of dower hy a Moslem widow, the principle of 
Mahomeslan law will not apply. SoOKMA Kuatoon 

I v. Attaveoonmissa Kuatoon . . 2Hay«210 
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X. Power of alienation. — Power 

of wife fur one of several tenanta-in- common to grant 
Uaae , — 'llio District Judge’s decision that a Maho- 
intMlan marritnl woman cannot execute a valid lease 
whicdi may endure beyond her lifetime, of j)ro|>crty 
of wliicli site is one of several tcnantM-in-comnioii, 
held hml in law. NlCHOABUAl PnAOJl v, IsssKHAN 
Haji Abdula Khan 

[2 Bom., did ! 2nd Ed., 297 

2. « .. Husband and wife. — Preaump- 

tion of otonerahip of property , — Where rights of 
ownerMlnp had bt^m exercised for a si'ries of years by 
the husband, and never by the wife, over ]»roperty 
which had descended from his wife’s father (his own 
uncleh the husband liaving mortgaged the property 
and dealt with it in all resiN^ets as if lie were the 
owner, and the wife possessing none of the documents 
which she would have lM*en able to produce if she had 
acted as the owner, it was held that she had no such 
intiTcat in the projierty as entitled her to. maintain a 
suit to recover ]M>sHeHsion of • after it was sold in 
satisfaction of tlie husband’s debts. Ozrruoonisha 
lilBBB V, HABfDllUK UOY . . 11 W. R., 17 

HAHOMEDAN IiAW—WIIjIi. 

X, Gift operating aa will.-— in 

eontemplaiion of death, — Legacy. — According the 
Mahomedan law, a gift made in eonleinjdation of 
dtmth, though not ojicrative as a gift, ojanaU's as 
a legacy. Onlinarily it c'onveys to the legat«*e pro- 
|»orty not ext^'tsling one third of the deceas^Hrs whole 

i >ropt>rty, the renmining two thirds going to the 
leirs. In the absence of heirs a will carries the 
whole proiKjrty. Ekin IIibkk v. Ashuuv Aut 

[1 W. R., 162 

2. Invalid will. — TTill diainheriting 

A wasi-iit-nainah, or will, divesting all the 
pro))erty from the next heirs, is illegal under Maho- 
medaii law. Jumunooddbbn Aiimbd v. Hossein 

Ali .... 2 W. R., Mia., 49 

S. Will made with- 

out oonaent ff heira . — A will which has never re- 
ceived the assent of the heirs of the testator is in- 
operative to alter their rights to succeed acconling 
to the Mahomedan law of inheritaueu. Kadib Ali 
Khan c. Nowsua Bboum . . 2 Agra, 154 

4, ■ ■■ — Will deviaing more 

than half eatate to daughter, — Under the Mahomedan 
law a person cannot devise more than one half of his 
estate to his daughter, atid a will devising more to 
her is invalid. Mahomkd Mudun r. Khodkzun- 
NIBBA aliaa Khookbb Bbbbb . 2 W. R., 181 

6, Bequeat by mar- 

ried woman, — Comaeni of knaband, — Held that the 
bequest by a married woman of the whole of her 
estate to her brother, without the assent of her hus- 
band, was invalid according to the Mahomedan law, 
Muhammad o. Imamuddin 

[2 Bom., 63 : Snd Ed., 60 

6. — — Legacy to one of 

aweral heira, — Want of conaeni ofothere^^A legacy 


MAHOMEDAN LAW-^WHiIl — InvaUd 

will — continued, 

cannot bo left to one of a number of heirs without 
the consent of the rest. Abedoonibsa KhatoON v, 
Amebroonibsa Khatoon . . 9 W, R., 267 

7. — — Power of teatator 

to interfere with devolution of property, — By the 
Mahomedan law\ a testator may )>equeath one tliird 
of his estate to a stranger, hut cannot leave a lcga<*y 
to one of his heirs without the consent of the rest. 
A will ]mrix)rting to gdve one third of the testator’s 
property to one of his sons as his executor, to l>c 
expmided at the son's discretion in undefined ]>iouB 
uses, and conferring on such son a Ixmelicial interest 

. in the surplus of such tliird shan*, — Held to Iw an 
attempt to give, under colour of a ndigious Ixxjuest, a 
lepiey to one of the testator’s heirs, and to he invalid 
without the confirmation of the other heirs. KnA- 
jooboonnirka V, Roushan Jrhan 

[I. Ii. R., 2 Calc., 184 : 26 W. R., 36 
li. R., 8 I. A., 291 

8 . — — Wilt made with- 

out conaeni of heira. — Plaintiffs claimed as pur- 
chasers from the daughters (as heirs) of a Maho- 
inedan. The son, intervening, was madi; a party to 
the suit, and set up a will exc^euted by his father, 
under which a large portion of the estate was en- 
dowed for idiaritable pur|)08es, and the rest divided 
among the licirs. The lower ApiHdlatc Court found 
the will to l>e bond Jidey and (lisniissed tlie suit. 
Held that the will having Ihhmi jnit in issue, the 
lower Apindlatc? Court siiould have found whether 
the heirs I were eoitsenting parties ; for the lHH|uest 
by a Mahomedan of more than one third of his estate 
without the efmscnt of his heirs is invalid. Baboo- 
JAN V. Mahumkd Nuuool Uuq . 10 W, R., 376 

9. Suit for ahare of 

property against peraona in poaaeaaion under 

Onua prohandi.-^ln a suit for an undivided share of 
projHjrty claimed by the plaintiffs as heirs of the 
deceased owner, wliere the defendants pleaded poa- 
sossion under a wa8i-ut-namah,or will, — Held that the 
Court could not Udl how far the will was valid or 
invalid under the Mahomedan law, which allows a 
testator to give away fnnn liis heirs only one third 
of his pri>jKwty, and therefore the onus was on the 
defendant to furnish a complete statement of the 
U'stator’s pro|H*rty at the time of his death ; failing 
which the plaintiff’s claim must prevail. Sukoomut 
Bibbb V. Wabbis Au . 22 W. R., 400 

10. Conaeni of heira, 

— Conaeni before ieaiator*a death . — By Mahamedan 
law the consent given by heirs to a testator’s w'ill 
before his death is no assent at all ; to bo valid it 
must be given after the testator’s death. Nusbut 
Ali r. Zbinunnxssa . . 15 W. R., 146 

11. — Aaaent given after 

testator' a death . — According to Mahomed^ law, the 
consent of the heirs can validate a testamentary dis- 
position of property in excess of one third of the pro- 
perty of the testator, if the consent be given after 
the death of the testator. But if the consent bo 
given during the lifetime of the testator it will not 
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render valid the alienation, for it is an assent j?iven 
before the establislnntMit of their own rights. 
Chebacuom VittilAtisha Kuril Umah e. Valia 
P uLiAKEL lliATUu Umau . . 2 Mad., 360 

12. Consent of heiress 

to will. — Evidence of consent. -'Ulo establish the 
consent of a Mahoinetlan heiress to a will, evidence 
of some act done at the time of its execution, orsoine 
act done subsequently, amounting' to a ratitication of 
it, is necessary. The Court will not presume the con- 
sent of a Mahomedan heiress to a will, even although 
site eontinues to reside in a dwelling-liouse assigned 
to her by the will in (|uestion. Hamcoourb Cuun- 
i>Ku Hoy V. Faqukrkoomssa Ubouk. Faqukbb- 

OONISSA liEGUM V. SUELAR AlI 

[1 Ind. Jur., O. S., 110 

13. Consent of heir. 

— Evidence of consent. — According to Mahoim^dan 
law, a will is valid as against an heir if he affixed 
his signature to it as a consenting ])arty thereU> 
without undue iiiHuence. Kuauejah Hirkk r. 
Si-ffouAli .... 4W. B., 36 

14. Form of will. — Nuncupative 

ivitl.--- Evidence of will. — The rule that by Maho- 
niedau law a will does not require to la* in writing is 
universal. The omission to write the wish, where 
there was ample time for that pur|Mise, may tlirow 
doubt on the fact of the W'ords iMung used us the 
expression of the testator’s last will. Dut if the 
(’ourt finds that the tcistator expi%‘ssed his will, and 
that this was his last will, the omission to render 
it into writing will not deprive it of legal effect. 
TaHEEZ llEOUli V. Fubuut IloSSEiy 

[2 H. W., 66 

16. - " ■■■■' — Nuncupative will. 

•^JLaw of Ehiahsect . — A nuncupative will by a Muho- 
inedan of the Shiah sect berpieatliing ])n){H.‘rty less in 
amount than one third of his estaU; held valid by the 
Mahomedan law, and effect was given to the 1>e(|uestH 
Semhle^ — Such verbal be<]uests wrmld havelsH'ii valhl 
even if bcyon<l a third of the t<*stator’8 estate, j»ro- 
videtl the heirs coiicurretl in the bequests. Akieuqd- 
DOWLAU V, ItOSUUN Ali KuaN 

[5 Moore’s L A., 139 

16. ' " ■' '■■ ■ ' l*roof of inten- 

tion where purpose not completed. — Where a testa- 
trix devisees a certain diH}K>sition of her whole pro- 
jHjrty in tlie course of a wajib-ul-urz relating to 
only a ))ortion of it, and in«le})endeiit testimony of 
her intention to make this disjsisitioii was jirodiieed, 
— Held that the disposition was valid against a claim 
of possession set up by a rival claimant. Mauomejd 
Altaf Ali Kha5 v. Ahmed Duesh 

[26 W. B., 121 

17. ' — -■■■ — ■ AMsipnment to 

take effect on death, — Sale, — An assigiuuent of his 
property made by a Mahomedan in favour of his 
widow and his two sons, reserving to himself full 
power over it during his life, and restricting the 
sun’s right to alienate during their mother’s life, as 
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she WM to enjoy it in lieu of her dower, held to bo a 
dis]K>8itiou of a testamentary natimi, and void of the 
re<piisites of a sale under the MahoimHlan law. 
Mogul Begum v. Fueebun Bbbbe . 3 Agra, 2GM9 

18. Construction of will— A 

Mahomwlan laily made a will disinheriting her near- 
1 est relations and leaving her whole i*Htate to her 
nephew “ Niisinu bod nuslnn battun bad battun ** 
(from generation to generation). Held tliat the 
devise to the nephew was absolute to him, and did 
not extend to his suns in case of his d(*ath iKjfore his 
aunt. OoMUTooNNiasA Ueeubb v. Ooukrfoonibba 

4 W. B., 66 

19. Disposition of 

estate among sharers.— Words of duration of estate 
not denoting more than interest fur life. - Construc- 
tion. — Restriction upon alienation. — Words such as 
“always” and “for ever,” used in an instrument 
disposing of proiK‘rt-y, do not in tlicmselveK denote an 
extension of int4‘n‘st iK'yond the life of the jhtsou 
namwl as taking, tljcir meaning being satisfied by 
the interest Iwing for lift*. An instrunient in the 
nature of a will, imwle by a Mahomedan, gave shares 
ill his proiierty to his surviving widow, son, uml 
grandchildren, and devottsd a share to charitable 
puriioses. It directed that his son “should con- 
tinue in possession and occupancy of tlie full sixteen 

annas of all the estaWs All ilio nmtbirs of 

management in connection with this estate should 
necessarily and obligatorily rest ‘always’ and ‘for 
ever in his hands.” It also, with tln» cxj>ress object 
of keeping the j)roi>erty in the family, attempted to 
restrict alienation by the sliarers. ’J’hcre were other 
lirovisions U) the same effect in regard to the inanage- 
ii.«*nt by his son, who retained it till his death. The 
defeiidunt, w'lio was a son of that son, having elaimed 
t<» retain jK)MscHHion of the jmqsTty in onler to carry 
out the provisions of the v/\\\,—Jleld that, on ito 
true constniction, the plaintiff, u sharer under it, was 
entitled to the full projirietary right in, and to the 
|smiM*H8ion »)f, hi*r share, in»twitIisDin<ling the alxive 
expresMions in the will, and the attempt to eontrol 
alienation by the sharers. Muhammad Abdul 
Majid v. Fatima Bibi . . I. L. II., 8 All 89 

[L, B., 12 I. A., 159 

20. — Request to per- 

sons not in existence at testator's death.— A Maho- 
iiiedan teHtiiU)r who died in 18bl liy his will left his 
-proijerty in equal fourth shareH to his second and 
third sons V. and A’., to the lawful son (if any) of 
his ehlest son M , ami to his (tin; testator’s) brother 
A. His eldest ism M. he clisinheriUsl. He directed 
that the projsjrty was not U> l>e dividend until V, 
and E. lunl attained the age of twenty, and as to the 
share of the lawful is>ii of Jf., it was to be held in 
trust until BU<rh son should reach the age of twenty. 
At the time of the testator’s deatli no son of M, 
was living. Hhortly after his death a son was born 
to M.t but be lived only for a few months. Die 
testator’s brother A. was apiKiinted executor of the 
will. In 1878 V, and E. sued the exocutrir A. and 
his son S. for an account and division of the pro- 
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pcrty, and by a conHcnt-iUrree paHscd In 1881 three 
fiftliH of the i)rt)j)erty were ffiven to F. and ISl y ami 
the remaining two hfblia t-o A. and 8. The estate 
was duly dividiMl in accordnnee with the de<*ree, and 
the ])artieH jifot posstmsion of their resiKjetive shares. 
In February 1884 another son w'as born to Jf., and 
in May 1884 the infant brought this suit hy his 
father and next friend, elaiining to be entitled, on 
his attaining the age of twenty, to one third of the 
pro])erty received by V. and E. under the consent- 
decree. lleld tliat the plaintiff could not recover, 
not having been in existeiu'e at the <hite of the testa- 
tor’s deatli. According to Mahoinedan law as well as 
Hindu law, persons not in existence at the death of 
a teHtah)r are incapable of taking any Ix^quest under 
his will. Abdul Cadub Haji Mahomed «. Tuii- 
KBB (Official Abhigi^ek) 

[L li. R., 9 Bom., 168 

21, CharHahle he^ 

quest. — Statute 43 c. 4 Eharmy* Meaning 

of. — In the will of a Klntja Mahoinedan, written in 
the English language and form, a gift of a fund “to 
Ih) disposed of in charity as my executor shall think 
right ** is a valid charitable beipicst, ami it will he 
ref<*rred to the \>ro)H!r olliccr of the Co»irt t.o settle a 
scheme for the application <»f the fund to charitable 
objects by analogy to Act 43 Eli/abeth, Cap. 4. Where, 
however, the will is in the native language, and the 
word “ dharm ” or “ darain” is us<*<l, the word is 
held too vague and uncertain for the gift to be eur- 
rit^l into etT«'e( by th<‘ Court, the (’ourt dharm or 
darain including many objects not comprehended in 
the w»>nl “ cliarity ” as umlcrstood in English law. 
Gangbuai 0. Tuavau Mulla . 1 Bom., 71 

22. — Invalid gift for 

want of assent of heirs. — A Mahoinedan by his will 
iHHpieathed the i*ent8 of a certain house in trust for 
his children, and directed that, after the death of the 
last surviving child, such rents should be paid tt» the 
Couiinittee of the District Charitable Society. Held 
that, as the gift to the ehihlren being a gift to the 
heirs of the U'stator to which there was no assent 
was invalid, the gift to the Distriet Charitable 
Society also failed. Fatima Hibkb v. Auiff la- 
VAIUKX Huam . 0 C. L. B., 00 

28. Prohibition of 

alienation or partition. — A Mahoinedan testator hy 
w'ill dt'cretsl that his nioveahlo estate should not W 
dividiHl or alieiintetl by any of his heirs, and din'eted 
his executor to appropriate the net income, aotvrding 
to a schedule annexed to his will, among certain 
s^ificitieil persons dividetl into two classes, ct«., —those 
who tcKik ami those who did not take by inheritance. 
Held that the inUmtion of the tr^stator was to en- 
deavour to prevent any ]iartition of the estate, and 
not to iHuivert his heirs-at-law into mere annuitants 
taking grants from him. The executor held ^ the 
estate in trust to ^lay the protits in certain dotiiied 
shares to the heirs, and their representatives could 
not plead ailverse possession against them so as to 
bar their claims hy lapse of time. Kuajogrunissa 
fu lloKSUiutDrissA 17 W. IL, 190 


MAHOMBDAN ULW— WILIi—confmus^. 

24. Executor.— 2 ? to nominate 

surressor. — Under Maliomedaii law' an executor is 
entitled to nominate a successor to carry out the 
purposes of the will under which lie was made an 
executor. HAFEEZ-ooR-BAnMAN v. Khadim Hos- 
8BIN 4 N. W., 100 

26. Khoja Mahome- 

dan administrator with the zvill annexed . — Execu- 
tory Powers of . — The powers of a Khoja Mahoinedan 
executor or administrator, like those of a Cutchi 
Mahoinedan executor or administrator, seem to l>o 
generally limited to recovering debts and securing 
debtors })aying such debts. Where a will gave the 
executor full powers with regard to the paynieiit of 
the testator’s debts, — Held that an administrator with 
the will annexed, who was a Khoja Mubomedan, 
succeeded to those jMiw'ers, and, in a suit brought 
against him as sueh administrator by an alleged 
creditor of tlu‘ ti'stator’s estate, rejircsenled all the 
])ersouH interesti‘d in the estate. Ahmeduhot 
llURlUUOY V. VULLKKBllOY CassUMBIIOY 

[I. li. B., 0 Bom., 703 

20. - ■ "■ ■ — - Infidel executor. 

— Tlie a]>})ointmeut by the will of a Maliomedaii of 
an infidel t*xecntor does not invalidate the will. All 
the acts of such an executor, and bis d(;alings with 
the |m>j»evty iimlcr thi‘ will, until he is removed and 
Hujierseded hy the Civil Court, an* good and valid. 
Qufprfy — Whetlu'i*, if an application w'(*re made hy a 
person intert'stod in the will to hav<* the iiitiilel exe- 
cutor removed, and a ])roi>cr person api>ointed in bis 
place, the application would Iw granted. Jehan 
Kuan v. Mandy 

[1 B. li. R., S. N., 10 : 10 W. R., 186 
MAINPRIZE. 

— Power of High Court to issue writ 
of — A WTit of main]>riy.e e»>uld only Ih* issued where 
the jmrty up]>lyiiig for it was bailable, iiml had orffer- 
ed security, hut bail had larii refused ; it could not Ih* 
issued to a prisoner eoiitined uudor Ileiigal Kegulatioii 
111 of 1818, which authorises his detention uhsoliitely 
and unconditionally, and gives him no right to de- 
mand to Ik* reb'ased on hail. The writ is one which 
could Ih* issued only on tlie Common l.uw' side of the 
Court of Chancery in England. TIk* |M>wer of the 
Common Law side of tin* Court of (’ham*ery to issue 
such writ was not conferred on the Supreme (%>nrt, 
nor is there anything in the Charter of the High 
Court to give that Court jsiwer to issue it. In the 
matter of Amber Kuan 0 B. Hi. B., 460 

MAINTENANCE. 

See Cases under Champerty. 

AV Contract Act, s. 23 — Illegal Con- 
tracts— Generally. 

[I. I*. R., 6 Calc., 4 

See Hindu Law— Alibnatiok— Aliena- 
tion BY Father. 

[L L. R-, 3 Calc., 214 
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MAim?S!NAI9’CS — continued. 

See Hindu Law— Inhebitance — Illegi- 
timate Childken. 

[1. L. R., 1 Bom., 97 
4 W. R., P. C., 132 : 7 Moore’s I. A., 18 

See Carbs under Hindu Law — Main- 
tenance. 

See .luRiSDicTioN of Civil Court— So- 
vereign Prince fl. 

[I. L. R., 9 Calc.. 636 
12 C. li. R., 473 

See Cases under Mauomedan Law — 

MAINTKNANI’E. 

See Parties— Parties to Suits — Main- 
tenance, Suits for — 

• LI. L. H.. 2 Bom., 140 

I. li. R., 7 Mad., 428 

■ ■ future. Attachment of— 

jSVC’akes under Attachment— SunjKCTS 
OF Attachment -Maintenance. 

Grant in lieu of— 

See llESUMPriON — U ight to Uerume. 

[I. L. R., 3 Calc., 793 
I. L. R., 6 Calc., 113 

Grant of money in lieu of, power 

of widow to dispose of— 

See Hindu Law — Widow — 1*ower of 
Widow— 1*0 WEB of Disposition or 
Alienation . 1. Ii. R., 1 Mad., 166 

Ground for stopping — 

See Custody of Children. 

[I. L. R., 4 Calc., 374 

MAINTENANCE, ORDER OP CRIMI- 
NAL COURT FOR— 

See Appeal in Criminal Casks— Crimi- 
nal Procedure Code-. 

[7 W. R„ Cr., 10 
2 Ind. Jur., N. S., 88 

See Maoisirate, Jurisdiction of— Ap- 
pearance OF JuEisuicrioN ON Pro- 
ceedings 22 W. R., Cr., 30 

See Maoistratb, Jurisdiction of— Re- 
trial OF Cases . 1 C. L. R., 89 
See Res judicata— Adjudications. 

[I. R., 6 All., 224 

See Revision — Criminal Cares — Mis- 
cellaneous Cases . 6 Bom., Cr., 81 

1 . Jurisdiction.— CriminaZ Pro- 
cedure Code (Act XoJ «. 48S . — “ The District 

Magistrate,^* Meaning of the expression. — ComplaiAt 
hv a icife against her huthnnd for maintenance . — 
A coin plaint under section 4S8 of the Criminal Pro- 
cedure Coile (Act X of 1882) fails within the cog-ni- 
Bance of the Majrwtrate cotn)>eU.nt to enU^rtain such 
coin plaint, and within the local liniiu of whose juris- 
dictiuu the husband or the father is actually residing 


MAINTENANCE. ORDER OP CRIMI- 
NAL COURT FOR.— Jurisdiction— con- 

tihued. 

at the datt' of such complaint. The expression “ The 
District Magistrate, a Presidency Magistrate, a Suh- 
divislonal Magistrate, and a Magistrate of the first 
class ’* in si'ction 188 means the Magistrate of the 
particular district in whicli the ]K>rBon resides 
against whom such a eoni plaint is made. In hr 
THE petition OF FaKRUDIN 

[I. Ii. R., 9 Bom., 40 

2. Criminal Proce- 

dure Code, ]S7'J, s. 58G . — Former application refused 
at another place. — A Magistrate of the tlrst class has, 
as such, power to jaiss an t)rder under the ])roviHionB 
of section .'iJti of tlx* Cod<* of Criminal IVoccdure, 
notwithstanding he may not be cni|>owercd h> take 
t*(»gniHancc of olfences withont complaint. The peti- 
tioner, a resident of Cawnpore, was Hnniinoned to Al- 
lahabiul to answer an a]>]>lieation for the maintenance 
of liis children. He was onlenal to make them a 
monthly allowanci*. A somewhat similar ap])licatioii 
had been inadv at (’awn]K>re, which was rejecUnl on 
the ground of jurisdiclijni. Held that the jurisdic- 
tion of the Magistrate who diH)M)Hcd of tlx* caHe was 
not barred by the circumstance of the ])etitioner 
Ixiing resident at Cawnjion*, (*r of tlx* former a])pli- 
caiion having been re|e(*b*(l. In the mattrh of 
OF THE PETITION OF ToDD . . 6 N. W., 237 

3. Procedure in maintenance 

oases. — Criminal Procedure Code, 1S72, k. dHO. 

Mode of recording evidence. — (.’iikch nixler Act X of 
1872, seetion r>yd, are not in the mtinre of summary 
trials, hut rt'ifnire the usual pr(H*(‘diire laid down for 
summons eases, and that the evi(U*tx'(* he recorded in 
full as recjuired by section 335. 11 1’RK IHIIOKK MaIx) 
V . Rhauoti Jelyani . . 24 W, R,, Cr., 01 

4. Proof of charge,—** Due proof** 

— Criminal Procedure Code, JSOl, s. 316, Order 
under. — Refon* an order under section 310 of the 
Ctsle of Criminal JVocc'dnre for the inairitonunco of 
a wife or child can be paHS»*d against a yjcrsoii, the 
charge must Ikj legally proved against Jiim, the 
words** due proof*’ in Unit section meaning legal 
proof on oath. tioNDA t. PvARi Dokh (Iohhain 

[13 W. B., Cr, 10 

6. Ha/ure of evi- 

dence, — Ground for making order, — An order tnailo 
by a Magistrate nixler s«*ction 310 of tlie (kale of 
Criminal Pns'wlure must he founded ujKin proof in 
the same pniceedings, and not upon knowledge ac- 
quired by him in sonie other case. IwOPOTBE DOM- 
NEK V. Tie HA Moodai . . 8 W, R., Or,, 07 

0 . Application for mainten- 

anoe, —Appltralion hg iHfe of Christian who had 
reverted to Hinduism and married again , — The m- 
jeetionof an apfdication for maintenance maile by the 
wife of a Christian mIio had reverted to Hinduisin 
and married a second wife is not warranted by the 
decision in Anonymous Case, 3 Mad., Ap. 7. Ano- 
NYMOUrt Case . . . 4 Mad., Ap., 8 

7 , Marriage, Proof of.— JTarao 

marriage. Validity of, — Legitimacy of offspring cf. 
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MAINTENANCE, ORDER OP CRIMI- 
NAIi COURT FOR.— Marrlifge, Proof 

of — continued, 

-~^Rigkt to mninienance. — A woman of the Jat caste 
appliocl iimlcr Hection 310 of tlie Code of Criminal 
Procedure for an order of maintenance. As she had 
only gone through tlio ceremony of ** Karoo** with 
her alleged hiishand, the Joint Magistrate rejected 
her appli(‘ation. His onler was set aside on refer- 
ence, a *‘Kar}io ** marriage among the Jats being held 
valid, and the offspring of such unions being en- 
titled to inherit. QUUBN v liAHADUU SiNUH 

[4 N. W., 128 

0 , Ground for allowing main- 

tenance. — InahilUg to live together. — The inabi- 
lity of a husband aii<l wife to agree to live together 
is no ground for decreeing a, separate maintenance to 
the wife. Jbsmut v. Shoujaut Ali 

[6 W. B., Cr., 59 

9 , ■■ — Criminal Proce^ 

dure Code, s. 536. — Se^ irate maintenance on 

ground of ill-treatment. — The jirovisA to section 530 
of Act X of 1H72 does not authorise a Magistrate to 
entertain an ap])Ucatioii for seiNvrate inainte nance, 
on the ground of ill-treatment, fnmi a wife whose 
huslauid has not neglected or refused hi niaintuin 
her, but who has of her own ocH'ord left her hus- 
band’s house and protc'ction, ami to order an allow- 
ance hi Ih 5 paid to such wife on evidence of ill-treat- 
ment. In TIIK aiATTKBOFTUK rBTlTION OF THOMSON 

[6 N, W., 206 

;^()^ Offer to maintain wife.— 

Criminal Procedure Code, 1S72, t. 636, — liefuml 
to cohabit. — An offer by a Hindu, having two wives, 
to tnuiiitain his ilrst wife by allowing her to live 
In his house and by supplying her with grain 
to be cooked and eaten sejiarahdy, coupled with a 
refusal hi live with her as husband and wife, does 
not come within the meaning of the proviso to sec- 
tion 630 of the Code of Criminal Procedure, 1872. 
MABANKAL V. KANDAFPA OtiUNUAN 

[I. Ii. R., 6 Mad., 873 

IL Refusal by Hindu wife to live 

with husband for suffloient reason. — Crimi- 
nal Procedure Code, ISS2. e. 4SS. — Second marriage 
bg huehand, — A Hindu wife having applioil for an 
onler for uiHiiitenaiiee against her huslmiid, the lius- 
band offered hi maintain her in bis house, but the 
offer was refused on the ground that the husband 
had, without cause, married a second wife. The 
Magistrate onlered the husband h> pay a moiitbly 
sum by way of niaiiiteiiaucc. Held that the fact 
that Die husband had married a second wife was not 
asufAcieut reason, within the meaning of action 488 
of the Code of Criminal Procetlure, to justify the 
order. Abumsoax v. Tulukanam 

[L L. R^ 7 Mad, 187 

12 , Wife not permitted to live 

with husband. — Criminal Procedure Code, 1872, 

9 . 5^6.— In a cose iu which a Magistrate made an 
order uuder section 530, Criminal Procedure Code, 


MAINTEOfANOE, ORDER OF CRIMI- 
NAL COURT FOR.— Wife not permitted 
to live with husband— conftatisd 
1872, directing the husband to pay a monthly sum 
for the maintenance of liis wife, the High Court set 
aside the order on the ground that it appeared that 
the husband had not been calle<l upon to niaiiitain 
the wife, who hod up to that time liveil with lier 
father, and that the father liad refused to let the 
wife live with her husband without receiving money 
from him. An order under section 530 cannot lie 
made by a Magistrate of the second (‘lass. Somrrb 
V. JiTUN Sonab . .22 W. R., Or., 30 

18 . Ground for cancelling order. 

. — Proof of adulterg. — It is open to a husband ii|imi 
wbum au order to make an allowance foi^tbe main- 
tenance of bis wife bos been mode under section 31(i, 
Criminal Procedure Code, 18<39, after such order has 
becMi iiuule to prove that his wife is living in odultiTy ; 
and n}Min such proof a Magistrate is justified iu 
cancelling such order for maintenance. Chaku r. 
lanvAu Huudab . . .8 Bom, Cr, 124 

14 . Alteration or withdrawal of 

order. — Divorce, — Criminal Procedure Code {.let 
X of 1H72), tt. 536 . — An order for imuntcnance had 
Ihmmi mode under section 53(5, Act X of 1872, against 
a Mahoim'dan, and came lK‘fore the Magistrate on 
pt‘titioii from the wife for the pur|iose of b(‘ing en- 
forced. The Magistmte called on the hushaiid to 
show cause wliy the order should not lie enforeinl, 
and tlie hnsbund appearcMl, and in the MagistraU‘’s 
jireseiice divorced Ins wife by words sufficient by 
MiihomiHlan law for that pur|)osc. Held, the Magis- 
trate should have euforeiHl the order until applica- 
tion was mode by the hushaiid under section 537 for 
alteration of the order owing to the ** change of cir- 
ciiinstaiices ** which Inul occurn*d. The hubhand 
w'lis bound to {lay maintenance up to the time of 
divorce. Queere , — Whether what occurred was such 
u change of circumstaiu'es within s(‘ction 637 as 
would justify an alti'ration or withdrawal of Uio 
order. Nkpoou Aubut r. JuuAl 

[10 B. L. B, Ap, 33 : 19 W. B., Cr, 73 

16 . Presideneg 

Magistrates* Act (/ V of 1877), ss. 234, 235 . — Pffect 
of divorce on maintenance order. — A Presidency 
Magistrate is eoinpetent to stay an order for main- 
tenance granUul under section 234 of Act IV of 
1877, and to refuse to issue his w’arrant under the 
3rd clause of that section, and to try all (picsfioiis 
raised before him which affect the right of a woman 
to receive maintenance. There can be no distim'tioii 
raised betwtvii a dissolution of marriage obtained 
under the Indian Divorce Act and a dissolution 
obtained under the Mahomodan law. It is only on 
proof of the existence of the relationship of husliaiid 
and wife that a Magistrate can make an order under 
section 234 granting maintenance to a wife; but 
where proof has been given that such relationship 
has leased to exist, he may stay an order already 
made under that section. Abdub Kohohan r. 
Sakhina. Sobhan V. SnrBBATON. OSSUFF V. 

Hbulua . I. L. B, 5 Calc., 658 ; 6 C. L. B, 21 
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MAINTENANCE, ORDER OP CRIMI- MAINTENANCE, ORDER OP OEIMI- 

NAD COURT TOR-^eoutmued, NAD COURT FOR—conftnued. 

20. Effect of maintenanoe order 2L Grounds for releasing per- 

on right of divorce . — Prenidency JUdf/istrates* gon from obligation to support illegitimate 

Act {IV of 1877)t »• 234, — Borah Mahomedan child. — The circinuHUiuco that the father of an ille- 

9 ect, — Hushand and wife. — An order made under gitiiuate child is aixbicu years old only, and still 

section 234 of Act IV of 1877 by the Presidency studying at school, is not by itself a sufficient reason 

Magistrate directing a borah Mahomedan husband of for hohling him excused from the necessity of pro- 

the Imauii sect to jmy a sum monthly for the main- vidlng for his illegitimate offspring. The law requires 

tenanc'e of his wife belonging to the Haiiafi sect, does that the ])er8on on whom the order of maiutenanco 

not deprive the husband of his right to divoi-ce his is issued must have sufficient means to support the 

wife, and after such divorce the Magistrate’s order | child. Qubbn ON TUK IMJfOitMATlON OK Narain 
can no longer be enforced. In rk Auditl Ali Ibr- Kokr e. iiosuUN Lajll . . .4 N. W., 123 

MAiLJi . . I, li. R., 7 Bom., 180 | 

22. Willingness of husband to 

take charge of children on conditions.— Oi- 
minal Brucedure Code (Act JCAV of JS6J), s. 310, 
— On an application by a wife for maintenance under 
section 31G, Act XXV of 18dl, the Magistrate held 
she had failed to establish her right of maintenance 
law.—juivorce.— xaaai. — aii oruer lor uiie iiuuu- . section, but he. awarded maintenance to 

tcuttiice of a wife, i>a8aed under ebapter XLl of her for ber two infant cbildren, tbongb tbe busbaiid 

Act X «>f 1872, l>ea)me8 inoperative, in tbe case of a willing Ui Uke charge^ of them, pro- 

Mtthonieilan, by reason of his lawfully divorcing his vided they lived with him. Held, tbe order was ille- 
w'ife, and thus putting an end to the conjugal rela- I’ANcnuoAsn. Shoduamayi 

tion, but it does not become so before the expiration L® 49 : 16 W, B.., Cr., 72 

of the divorced wife’s ** iddat.’* Abdur Rohoman v. 

Bakhina, L L, R.^ 5 Calc., 358; In re Kaxani 23. Order for maintenance of 

Pirbkai, 8 Bom,, Cr., 95 ; and Luddun Sa/uba unborn child. — Criminal Procedure Code, 1801, 

Kamar Kudar, I. L. R., 8 Calc., 730 ; Madras High j s. 316 . — No order can be j)asHed under section 310 of 
Court Proceedings, 2nd IJeeember 18711; referred to the Criminal Procedure Code, 18(>1, for the mainteii* 
and followed. In tub matter of tub petition of anee of an unborn child. Larleb ». Hunsub 
Din Muhammad . . 1. L. B., 5 All., 226 DiTCHiT 3 N, W., 70 

See Labaiti v, 11am Dial 

f I. li, R., 5 All. 224 24. Order with reference to hus- 

* band’s means . — Criminal Procedure Code, 1S61, 

18. Effect of decree of Civil proceedings of a Msgistrate awarding 

Court on order for maintenance,— Deeres in P»yn»‘’ut of a certain sum of money per meiiseiii 

euU for reetUuiion of conjugal ti^hte.—Xn order l'»r niaiiiteiiaiiee with reference to the ineiiiis of 

for iiiaiiiteiiaiK'e ceases to have any effect after tlie ' th(t hushuiid were he,ld to be legal. Jf the husband 
order of a Civil Court in a suit for r(‘stitutiou of | *** aggrieved, be ought to apply to the Magistrate 
cunjugul rights by the husband giving him a decree. umh-r section 317, C(Hle ol Criminal Procedure. 

liVTPOTBB DoOMONY t), XlBHA MOODOI UOYAMUNBY 8UJiXNEI5 V, MuilBSli ClirMiKU SjlAIlA 

[13 W. R., Cr., 62 L0 W. R., Cr., 1 

19. Order as to pa- 25. Prospective order for In- 

ternity of child.— The order of a Civil Court as to tin* creased maintenance as child gets older.— 

paternity of a child was held to have no effect ou a Cr>m '>nul Procedure Code, 1801, e. 310. — An order 

contrary order of the Criminal Court making thi- made under section 310 t)f tlu; Criminal Procedure 

putative father, whom the order of the Civil Court Code, fixing a sum for the maintenance of a child. 

Lad exonerated, liablo for maintenance. 8ubad containing a prosiKJctive order for an in(‘reaH0 of tbe 

Domni V, Kati&am Dome • 20 W, R., Or., 68 aniount awarded as tbe child grows ohler, ia un- 

authorised by the law. MUNULO v, Jumna Dahs 

20. Effect of decree of Civil C2 N, W,, 454 

Court on right to apply for maintenance.— 

Decree of Civil Court r^^ing to enforce agreement 26. — Order at progressively in* 

for maintenance . — A decision of the Civil Court, creasing T»te,— Criminal Procedure Code (Act 

refusing to enforce a contract or agreement against Af of 1882 ), s». 488, 489.— A Magistrate has no 

a man for the maintenance of a woman, cannot con- power, under section 488 of the C(Mle of Criminal 

elude either the woman from apjilying, or a Magis- Procedure, to make an order for maintenance at a 

trate from making an order, under section 31G of progressively incrcjasing rate. He may, however, un- 

the Code of Criminal IVocwlure, 1861, for the main- der section 483, from time to time alter the rate of 

tenance of their illegitimate daughter. In xhb the monthly allowance granted as maintenance under 

MAiTBB OK THS PETITION OK MeisLBBACH iM;rUoii 488. UpENDRA NatH DhAL V, 80UDAMIM 

[17 W. R., Cr., 49 Daai . . . D L. R., 12 Cala, 535 

6 O 


Also so held with regard to an order under section 
10 of the Police Amendment Act, XL VII I of 18(»0 
In re Kasam Piruhai . . 8 Bom., Cr., 95 

17. Act X of 1872 

{^riminal Procedure Code), 9 , 536. — Mahomedan 


III 
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MAINTENANCE, ORDER OF CRIMI- 
NAL COURT FOR- continued. 

27. Security for performance 

of order. — Ciiminal Procedure Code^ 1872, s. 530. 
— Power to take security for pre^'tention of default. 
— Ill luakinp an ordor for maintenancn under the 
C(h1c of Criminal Procedure, section 536, a Mapfis- 
trate has no power to take security for possible 
default. Kanoo Boudaquu v. Alabundke Uewa 

[24 W. B., Cr., 72 

28. Agreement by husband to 

maintain wife. — Criminal Procedure Code, 1H72, 
t. 530. — An aproeinent by a husband to maintain 
his wife by giviuj^ her a house and jewels, and by 
dcllveriiij^ to her annually a certain (piantity of 
grain and money, cannot be madt; the subject of 
an order under section 536 of the Code of Criminal 
Procedure, 1872, nor enforced under the provisions 
of that section. Vieamma r. Nahayva 

[I. li. R., 0 Mad., 283 

20. Question as to right of guar- 

dianship. — Criminal Procedure Code, JS72, ss. 
530,538. — Custody of child. — In detennining ifiies- 
tions under chapter XLI of Act X of 1872, as to the 
maintmnince of wives and fainilies in certain cases, 
a Magistrate has no pow-er to enter into any (piestion 
as to the law'ful guardianship of a cliihl. bAL 1>AS 
«. Nkkunjo UuAiBUiANi . 1. li. B., 4 Calc., 374 

80. — — Effect of order for main- 

tenance. — Suit for maintenance. — Section 3ItJ of 
Act XXV of 1861 is no bar to a suit hy a wife 
again-it her hushaml for maintenaiiee, Lallah 
OurKKNATU V, Jektuh Ko£K . . 0 W. B., 67 

31 , Mode of enforcing order 

for accumulated arrears of maintenance. — 
Criminal Procedure Code, 1872, s, 530 . — There is 
nothing ill section 53t> of the Criminal Pro- 
cedure Code, 1872, to render the levy of uceumulated 
arrears of maintenance by a single w’arrant illegal. 
Anonyaiocs , . . .7 Mad., Ap., 87 

82. Warrant for collection of 

arrears of maintenance.— CV/m/wa/ Procedure 
Code, 1872, ss. 536, 538. — Notwithstanding the 
provisions of section 638 of the Code of Criminal 
l*roeothire, the Magistrate who has made an order 
for maintenance under section 536 may issue a 
warrant for eolleetion of arrears of maintenanco 
when the husband is out of his jurisdiction. Qurb.v 
V. Kabbi PAPAYAiiitA . 1. It. B., 4 Mad., 230 

38 . Mode of enforcing order. — 

Criminal Procedure Code, 1868, s. 316. — The issue 
of a warrant under Si^ctioii 816 of the Cixlc of 
Criminal Procedure is permissible for every breach 
of an order of maintcnani^ made under that section, 
but there seems no ground for saying that a defend- 
ant can get out of his liability for any payment 
by tbo failure to issue a warrant for the Kw'y of that 
payment. The result of issuing it for an aggregate 
of payments is that one luoiith'a imprisoumeut would 
alone bo awardable in default. Anonymous 

[0 Mad., Ap., 23 


MAINTENANCE, ORDER OP CBIMI- 
NAXi OODBT POR — continued. 

34 . Imprisonment for default 

of payment. — Criminal Procedure Code, s. 488 . — 
Subsequent offer to pay. — Sentence absolute. — A 
sentence of imprisonment aw^arded under section 
488 of the Code of Criminal Procedure for wilful 
neglect to comply with an order to jiay maintenanco 
is absolute, and the defaulter is not entitled to release 
upon payment of the arrears due. Piyacha v. 
Moidin Kutti . . . I. Ij. B., 8 Mad., 70 

MAINTENANCE, SUIT FOB— 

See Declaratoby Decree, Suit por — 
Miscellaneous Suits . 0 B. Xi. B., 11 

See Cases under Hindu Law — Main- 
tenance. 

See Limitation— Statutes of Limita- 
tion — Limitation Act, 1871, s. 1. 

[I. li. B., 3 Calc., 331 
See Cases under Limitation Act, 1877, 
ART. 128. 

See Cases under Mahomedan Law — 
Maintenance. 

See Res judicata— Kstoppkl by Judo- 
MENT . I. li. B., 0 Calc., 045 
[12 C. li. B., 473 

See Cases under Small Cause Court, 
Mopdbsil — Jurisdiction — Mainten- 
ance. 

Suit for reduction of— 

See Hindu Law— Maintenance — Form: 
OP Allowance and Calculation of 

Amount . I. L. R., 1 AIL, 584 
[I. li. R., 8 Mad., 94 

MAJORITY ACT, IX OP 1876. 

See Majority, Age of — 

[I. li. R., 7 AIL, 490 

B. 2. 

See Majority, Age of — 

[1. li. B., 7 All., 703 

1, Minor. — Mahomedan lato.-^ 

Capacity to contract . — Capacity to sue . — C/tw7 Pro- 

■ cedure Code, 1877, ch, A’A'AT/, ss. 440-464 . — 
Section 2 of Act IX of 1875 refers only to the capa- 
’ eity to contract, w'hich is limited by section 11 of 
j the Contmet Act, and not to the capacity to sue, 
I w’hich is purely a question of procedure and regu- 
! lated by the Civil Procidure Code, chapteii XXXI. 
I PuYiKuin Ituayi Umar ». Kairhibafokil 
Mamod . . I. li. R., 3 Mad^ 248 

2. S. 2, cL h.-~Minor, Custody of.--- 

Guardian. — Chanye of religion. — A Brahman boy, 
sixteen years of age, having left his father’s house, 
went to ami resided in the house of a missionary, w’here 

j he embraced Christianity and w'as baptised. In a suit 
, by the father to recover possession of his son from 
the missionary , — Meld that tbs question whether the 
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MAJORITY ACT, IX OF 1876, a. 2, cL b. 

— continued. 

boy was a minor was to be decided, not according to 
Hindu law, but by Act IX of 1875 ; (2) that the 
claim was not affected by section 2, clause (i), of 
that Act; (3) and that the father was entitled to a 
decree that his son should he delivered into his cus- 
tody. Readb V . Kkisuna . I. Ii. R., 9 Mad., 391 

8 . 3 . 

See Act XL of 18.58, s. 3. 

[I. Ii. R., 9 Calo., 901 

I. L. R., 8 Calc., 714 

1* Testament arif guardian ob- 

taining probate. — ** Guardian appointed hg Court** 
— Where a person who hy his father’s will is nnule 
guardian of his minor brother, a}»j)lieH for and obtains 
probate of the will, the grant of ])rohate only estab- 
lishes the authority of his ajipointinent. JSueh a 
guardian is not one *'ap])ointed by a Court of .Jus- 
tice ” within the meaning of clause 1, section 3, Act 
IX of 1875, and the minor attains majority on his 
comphding the age of eighteen years. .lOGEsiI 
CaUNOKU Chuckkuuutty v. Umatara Derya 

L2 C. Ii. R., 577 

2. ftiajorifg . — Order 

of Court under Act XL of IS US appointing guar- 
dian, Lffect of. — In a suit in Calcutta ag’ainst one »»f 
the makers of a joint promissory uott.^ executed in 
(’alcutta on the Oth .luiic 1877, the didendant, who 
was a Malioim'dan, j)leaded infancy. It apjK'ared (hat 
the defendant was born on the 22nd .Inly 18,57; 
that, by an order of a competent Court, dated bth 
November 1805, the father of the defendant was, 
under /et XL of 1858, appointed guardian of his 
projH'rty, jK)rti(ni of uhich was sitiiated in the nio- 
ftissil. Held that the efft'ct of the r)rth*r under A«’t 
XLfd 1858 was to extend the miiiority of thedcfeml- 
ant to the age of eighteen years, and that consequent- 
ly he was a minor on the 22nd .June 1875. when 
the Majority Act IX of 1878 came in force; and 
therefore, under section 3 of the latter Act, his 
minority was further extended to the age of twaaity- 
oiie years, so that on the date of the execution «)f the 
note the defendant was still a minor. Kaj Co(>mah 
Kor r. Alfuzuupin Ahmed . 8 C. L. R., 419 

3. Minor . — Guardian nd litem. 

— The appointment of a guardian ad litem is sutUeient 
to mak(‘ the minor party subject t<i section 3, Aet 
IX of 1875, and to constitute his period of majority 
at twenty-one, at any raU* so far as r«*lateH to tlie pro- 
perty in suit, notwithstanding that Bueh minor w'ould 
but tor such apjXMiitincnt liavc attained majority at 
eighteen. Suttya Uuosal v. Sutttanuxo (Ihohal 

[I. Ii. R., 1 Calc., 388 

4. ■ Guardian. — Minor. — Die- 

ability of infancy; its eont i nuance.— Period of minor- 
ity. how affected by Act XL of ;85Sf.— When a guar- 
dian has onee been appoinUsl to a minor under the 
provisions of Act XL of 1858, the disability of in- 
fancy will last till the age of twenty-one, whetlier the 
original guardian continue to act or not. Kddka 
Peokasu MisiEE r. Bhola Nath Mckuerjek 

[I. Ii. R., 12 Calc., 012 


MAJORITY ACT, IX OF 1876, B. 8— mw- 

tinued . 

6. Minor under Court of 

\ Wards . — A “minor under the jurisdiction of the 
Court of Wards” means a person of w’bose ostatotha 
C’onrt of Wards has netually assumed the manage- 
1 ineiit, not a piTson of xvliose estate the Court of 
I Wants might with tlie sanction of Government take 
charge. Periyasami v. Seshadri Ayyangab 

[I. Ii. R., 3 Mad., 11 

MAJORITY, AGE OF— 

See Limitation Act, 1877, s. 7. 

[6 C. li. R., 643 

1 , Hindu, resident and domi- 

ciled in Calcutta, Majority of. — 'I’hc age of 
imijority of a Hindu residtuit ami domieiled in tho 

I town of Calcnttii, and n«)t possesHiMl of any proj»erty 
; in the moftissil, is the end of fifteen years. CallY 
! Churn Mullick i>. HiiuocioiiirTTY Churn Mul- 
I LICK. In the matter op Bknud Bkuary Mul- 

, LICK 

j [10 B. Ii. R., F. B.. 231 : S. C.. 19 W. R., 110 

! i>Kono Moyee Doshee V . J dog k as ru Hati 

j [1 W. R.. 76 

: Contra. In the matter of IIemnatii Bomb 

[1 Hyde, 111 

PURMESHTTB O.THA U. GOOLBEE . 11 W. R., 446 

Tarinke Pkrshai) Sein V . Dwaukanath Uu- 
KHKKT 16 W. B., 461 

2 , — ' II i n du I aw 

Act A'L of iSoR . — A ilindii, n'sident and domiciled 
in Ciileutta, and possessed of lands in the mofussil, 
borrowed in (’uleutta a sum of money from tho 
pl.i'ntiir, a pnifeHsiomil m()n(‘y-h‘mler, and agreed hy 
his homl to repay the ]>rinei]>al ith intm'est at .3(1 
j)er ci’iit, j>er annum in (’alnilta, Tho dofundant’s 
age, at the time he exeentisl tlie bond, was sixteen 
years and one or two months ; lint neither his jiersou 
nor his pro])erty had been take n charge of by tho 
Court of Wards, or hy any (hvil (^mrt. Tlie dtd'end- 
ant having imwle default in jaiymeiit, the pluiiitilT 
brought the present suit. 'I'he defendant )ih;adod 
bis minority. Held hy the Full Bench that the taw as 
**• tin* age of minority govc'rning the case was not 
Act XL of 1858, hut the Hi min law, umier which 
the defendant was not a minor at the time he exe- 
cuieil the bond, and that therefore he wjvm liahlo on 
it. Mothoormohun Boy v. Soork.sduo Nauain 
1>BB . I. li. R., 1 Calc., 108 : 24 W. B., 464 

3 , Construction of will. — Exe- 

cutor . — Grant, of probate, iiefunal of. to minor.-— 

A Hindu domieiled with his family at tScramporc, in 
the zillali of llooghly, died, leaving a will, in which 
was the following direction : “In order to look after 
the affairs, to conduct suits and manage the debts 
and dues relative to my real and personal estates, 
my eldest son, H. C. G.. who has attained tho age of 
majority, emains executor, for iny younger son, O. 
C. O., IS an infant; but as iny eldest sister, S. H. 
2>., is jiiudent and s<iri.sible, all the affairs of the 
estates shall be under her su{>eriutendeuco; and my 
eldest son shall do all the acts according to her 

6 D 2 
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MAJORITY, AGE OP.— Coniftructlon of 

will — continued, 

advice ami directioii. But when iny younger eon, O. 
C. O., will come of age, then both the brothers shall 
be coiiipotent p(>rsonuliy to manage the affairs; at 
that time tlie advice and sujKirintendence of iny said 
sister shall not nunain."' G. C. G., after attaining 
the age of sixteen, but before he had reached the age 
of fiighteen, applied for grant of jirobatc of his 
father*B will to hiinself, jointly with his brother H. 
C. O.t in respect of property in Calcutta. The 
Court below refused to grant probate of the will to 
the son of the testator, on the ground that he was 
under the age of eighteen years. Held, on ap])eal, 
that he had not attained the age conteiii) dated in his 
father’s will at which he was to be joined in the 
executorship with his brother. 1 N tiir goods of - 
Ganoa Pbabad GOSAIN . 4 B. li. R., Ap., 48 

S. C. on appeal . . . 6 B. Xi. R., 80 

4. — Mahomedans not subjeot to 

Court of Wards.— In the ease of Mahoincdans 
not subject to tlie Court of Wards, the limit of 
minority was held to be at least sixteen years. Ab- 
DOOL OAUAB CUOWDliUY V. EhlAB BanoO 

[8 W. R., 301 

0 . — Proprietors paying revenue 
to Government—iiewy. Jle^. SXl'J of 1793, s. 
S . — Tlie ladder of an e»t4itt! paying revenue diriTt to 
Government, wlietber tlie seUlement <»f that estate 
bo temporary or |Mwmanent. was a jiroprietor within 
the moaning of seetion 3, Uegulation XXVI of 1703; 
and the minority of sueb a proprietor extended to the 
end of the eighteenth year. Iluuo Mo^KK Dkiifa u. 
TUHKKZOODBKN ClfOWDJlUY . . 7 W. B,, 181 

Bkrr KrsiiouB Suuyb Si»au t>, Htr Bullub 
^Jaeaik Singu . . ,7 W, B,, 502 

0. Beng, Beg, XXVJ 

0f 1793, s, a . — Contraete as to real estate and per- 
sonal contracts, — ^<eetioIl 2, Begiilatiou XXVI of 
17113, extended the term of minority of proprieUirs of 
estates paying revenue to (lovcrnment from the end 
of the lifleentJj to the end of the ejghU'enth year, in 
resjKn’t of all acts done by sueli jiroprietors, Indh os 
to matters (Huineeted with real estate and limit ers of 
personal contract. BVKUitXWATU lloY Chowdiiry 
V. PoooSB 6 W. B., 2 

7, Proprietors out of 

possession — Beng, Beg, XXl'I of 1793, — Kegula- 
tion XXVI of 1703 ajiplied to proprietors out of 
possession ns well os to thost* in }H)8se8sion, and was 
not overridden by tlie lialionuHlau law with reference 
to majority. Enakt Hobsbin v, Kosuan Jaiian. 
BostfAir Jauav r. Ksabt liosssiir . 5 W. 4 

8 , Sale estate bg 

Mahofnedan proprietor, — Beng, Beg, XXyz of 
1793, s, 3,— In re8}>cct of a transactiou in 
whicli a MaUDmeilan, the proprietor of an estate jmy- 
iiig rovcmie to Government, dis|K)8es of that estati^ 
the i>eriml of minority was that of eighteen years, at 
fixed by section 2, Regulation XX VI of 1793. Ambbb* 
OOBKieSA Khatoon r. Abadoonkisba Khatoon 

[15 B. B., 67: 28 W. B., 208 
U B« 2 J. A„ 87 


MAJORITY, AGE OP.— Proprietors pay- 
ing revenue to Government— con/i/iterf. 

0. — Co-sharer. — Beng, 

Reg. XXV r of 179.?.— Hegulatum XXVI of 1793 
(fixing eighteen years as the legal age for the exercise 
of the powers of a jiropritdor of an estab? |)aying re- 
venue to Government) applied t4> a co-sharer, as well 
as to the jiroprioior of an entire estate. Koitshun 
Jauan V. Enakt Hobsbin . . W. B., 1864, 88 

10. Hindu.— Bom. Beg. V of 1827, 

s, 7, — Minor, — Application for execution of decree, 
— Held that a Hindu of the ago of seventeen years 
was competent to apply for the execution of a 
decree (ditained hy a deceaswl person of wlnmi ho 
was the rejircsentativc. R<.'giilation V of 1 827, sec- 
tion 7, clause 3, diil not prevent a Hindu less than 
eighteen years of age from suing, hut restricted him 
to a particular ^mriod, aftt*r which he was no longer 
a minor. Ganuaduau ItAUHnNATii «. (^himnaji 
Kbsuav Damlk . . .5 Bom., A. C., 95 

11 . Person not European Bri- 

tish subject. — Act XL of 1858. — Majorilg of 
Hindus. — Every jierhon n<»t being a Eurojami British 
subject, who has not attained the age of eighteen years, 
is a minor for tlio pur|M»se.s of Act XL of 1858; and 
unless ho is a proprii'tor of an estate laying revenue 
to Governnuuit, who ha.s lieen taken under the juris- 
diction of the Court of WanU, tlie care of his jicrson 
uiid the charge of his pro]K.*rty are subject to the 
jurisdiction of the Civil Court; and he is a minor, 
whether proeet*dirig8 have been taken for tht* protec- 
tion of his proyn-rty or the ap]H)intinent of a guar- 
dian or not. Mauuubudan Manji v. Debigouinda 
JNkwgi • . . 1 B. X<. R., P. B., 49 

b. C. Moduoo booDUN Manjkk V. DabkkGobind 
Nkwukk , , . 10 W. R,, P, B., 36 

Abduol Hobsbin v, Lutesfoonnissa 

[U W. R., 286 

12 . Person subject to Act XI 4 

of 1858. — Act XL of iNoS, Certificate under.-— 
When a certiticate of guardianship has been granted 
under Act XL of 1858, it is hy the terms of that 
Act, and not by reference to Mahoniedau or Hindu 
law, that the yierunl at which the wanl is to In? con- 
sidered of full age must he determined. Mauomeu 
Abbud Cuowduby V. UUSUN Bsbeb 

[2 W. R., 217 

13. ’ ■ ' ■ I . Limit of minor- 

ity. — Discussion as to the limit of minority of Hinitus 
(who are not proprietors paying revenue tt) Govern- 
ment), and as to the pn*pt*r eonslnietion of section 
20 of Act Xb of 1858. Monbooe Ali v. Kaudyai. 

[8 W. R., 50 

14. ' '■ — lierenme-paying 

proprietors, — The age of maj<>rity fixed by Act XL 
of 1858 is not only for proprietors of land paying 
revenue to Government, but for all (torsous not being 
British subjects. Lakhikant Dutt •. Jagaban- 
Dur CHrc&BBBUTTY . . 8 B. Xj. B., Ap., 79 

S. 0. LroKHEK Kant Dutt ». Jugobundhoo 
C uicEJSKBtiiY . . 1 IW.B,, 66 X 
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MAJORITY, AGB OP.— Peraon subject 

to Act XIi of 1858 — continued, 

15. ■ - — Jurisdiction , — 

JJigh Court, original jurisdiction, — Tlio period of 
minority among UiiuluH^ by the cTi>c'ration of Act XL 
of 1858. extends to eighteen yeai*8, as well within 
the original civil jurisdiction of the High Court as 
within tlm juritMliction of the Civil Courts in the 
mofussil. and that whether the father is alive and of 
full age or not. Jadunatu Muter t». Holychand 
Dutt 7 B. 1j. R., 607 

16. ■■ ■ ■■-. . i-i.. - — Power to sue,— I 

Act XL o/ 185Si, t, 3. — Where a ])erson (a native of I 
this country) has i>ot attained the age of eighteen ■ 
years, ho is not com^>ctent to institute and maintain i 
a suit without the interventh>n of a guardian ap- 
)>ointed under section 3 of Act XL of 18.58. Noon , 
Ahmed v, Lulta Pershad . . 2 N. W., 189 

17. - " European British I 

subject . — The defendant was, at the time of making 

a promissory note, <»f the ag<! of nineteen years, 'l^o ' 
evidence showed that her father was born at r<mi. and ' 
livwl the greater jMirt of his life at Calcutta. It was , 
not shown of wluit country his {)arentH w<*re. or J 
whether the ship in which he was born was a ilritish { 
ship. The defemlaiit pleaded minority at the time of I 
making the note. Held, the dufemhint was not a j 
Kuro{)ean British subject, and not exempted from ' 
the o|M^ratiou of Act XL of 1858. She, therefore, ' 
attained her majority ut eighteen years. Archer : 
V, Wateivs • 4 « . 8 B. li. H., 372 

18. — — Act IX of 1875 

{Majority Act), s, 3. — Minor . — A miiKir, of whose ! 
person '»r proj)erty a guardian has been ui))S)iiitiHl ' 
uinler Act XL of 1858, does n(»t attain his majority 
w'hen he completes tlie age of eighteen years, but , 
when he completes the ago of twenty-one years, i 
Khwauisu Ali V , Bubju Prahad Sinuii ' 

[I. L. R., 3 AIL, 598 

19 . !Buropean Britiah subject 

not domiciled in India. — Capacity to contract. 

— Minor, Suit against. — Civil Procedure Code, s. 
443. — Majority Act, IX of 187 it. — Lex loci . — Con- ■ 
tract Act, IX of 1872, s. 11 . — Cheque. — Liahilily 
of indorser. — Act XX VI of 18S1, ss. 35, 43 . — A = 
cheque was indorsed in blank Ijy a Euro|K}un British 
subject who at tliat time was under twenty years of 
age, and was teni)s>rarily residing, and not domiciled, 
in British India. It was snbse((uenlly dishonoured, 
and a suit wiis then brought by the b;ink which hml 
cashed the che<|uc, to recover the amount from the j 
indorser and drawer. The former alleged tliat the | 
drawer had requested liim to sign his name to the ! 
cheque, saying that it was a merc^ matter of form. . 
and he would not be liable for the amount, and that ' 
the bank would only cosh the cheque when indorsed 
by him ; and in consetjucnce he consented to indorse i 
it^ but tliat he did so without any intention of incur- j 
ring liability as indorser ; that lie received no consi- : 
deration, and that his indorsement was in blank, and 
not in favour of the bank, and was converted into a 
special indorsement without his knowledge and con- 
sent. The Court held that, at the time of indorse- 


MAJORITY, AGE OP. -European Britiah 
aubjeot not domiciled in India— •con^iaNetf. 

meiit, the indorser was a minar under English law, 
and dismissed the suit on the ground of minority. 
Held that if the Court was satisiied of the fact of 
the defendant’s minority, it should have complied 
with the provisions of section 41.3 of the Civil Pro* 
cedure Coile. Held that, assuming the indorser to 
Imve been sui juris, the indorsement, taken in con* 
junction with the facts proved, estahlisheil a contract 
by which tlie indorser was iMuind to iwvy the chec|ue. 
Per Straiuht, Ojfg. C. J., and Duthoit, J., 
that it was by no means clear or certain that there 
w’us any rule <»f iiiU'rnationul law recognising the less 
loci contractus as governing the capacity of the per* 
sou to contract, hut that, assuming such a rule 
to 1)0 established, the specific limitation of the 
Majority Act (IX of 1876) Ut "domiciled persons** 
necessarily excluded its a])plication to hhiro^iean 
British subjects not domiciled in British India; that 
section 1 1 of the Contract Act must be interpretedl 
as declaring that the capacity of a person in point of 
age ti) enter into a binding eonlnnd. was to be deter* 
mined by his own )M‘rsonal law. w'hen^ver such law 
wiw to be found; that this rule was not aiTected by 
the Majority Act, so far as concerned iiersons tern* 
porarily residing but not domiciled in British India, 
whose contmctnal eajMieity w-as still ltd’t to !>♦* gov- 
erned by the |K‘rsonal law of their inrsoiial domi* 
cih;; and tliat sueli law in the case of Kiiro|>eaii 
British subjects was the fiommon law of England, 
which recognised iwurnty-one as the age of majority. 
Per OLuriKLi), J., that by the rule t>f ihejusgeuo 
Hum, as hitherto undi'rstood and recognised in Eng* 
land, the lex loa would govern in respoeb to the 
capacity to contract, hut that in iVaming the Indian 
Majority Act, which was the lex loci on the subject 
in India, the Legislature would appeal not to have 
adopted that ruh*, but, by limiting the O{)oraticm of 
the Act to iHTHoiiH domiciled in Itritish India, to 
have inUuiiionully excluded from its operation per* 
sons not domiciled tlnu'c. and to have li'fl micli ]H)r* 
sons to Im* governed by the Jaw of their domicile. 
Per Bkodjii’Icst, ./, that Ad IX of 1876 was intend* 
c<l by the Ijegislatiire Ut be applicable, and in fact 
was applicable, only to European British hobjeeUi 
domiciled in those parts of India nTernsl Ut in sec- 
tion 1. and that to any oilier Eui' 0 ]>ean British sub- 
ject who!*o domicile was in England, but who waa 
UuujKirarily residing in any part of India ubfivo 
alluded Ut, the jirivileges and disahilitieH of minority 
attached until he biwl uttaimsl the age of twenty-ouo 
years. Kuhilkuand and K cmaon J{ank v. How 
fl. L. R., 7 AIL, 490 
20. ■- ■■ * Mahomedan over 16 years 

of age before Act IX of 1875 came into 

force. — Capacity to contract. — Mahomedan law. 

Act IX of 1872 {Contract Act), s. 11.-^ Act XL 
of 1S58 {Bengal Minors Act), s, 26. — Act IX of 
1875 {Majority Act), s. 2 (c).--In a suit upon a 
l»oud exnuUiii on the 6th .lime 1875 by a Maho- 
inedan w ho at that date was lixteeti years and nine 
months old, the defendant pleaded Utat at the time 
when tlie bond was executwl he was a minor, and 
tliat the agreement was therefore not enforceable m 
against him. Held tliat the defendant, having at 
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MAJOEITY, AGE OP.— Mahomedan over 
10 years of age before Act IX of 1876 
came into force— continued, 
the (late of the execution of the bond reached the 
full age of sixteen years, and so attained majority 
under the Mahomedan law, which, and not the rule 
contained in section 26 of the llengal Minors Act 
(X L of 1858), was the law applicable to him under 
section 2 (c) of the Majority Act (IX of 1875) 
before the latter Act came into force, was competent 
in respect of age to make a contract in the sense of 
section 11 of the Contract Act (IX of 1872), and the 
agreement was therefore enforceable as against him. 
Tlio rule contained in section 20 of the Bengal 
Minors Act is limited by its terms to “the jmrposes 
of that AeV which provides exclusively for the care 
of the persons and property of minors posscsstul of 
projwrty which has not been taken under tbe protec- 
tion of tbe Court of Wards ; and it is to su<;h persons 
only, when they have been brought under the opera- 
tion of the Act as in it provided, that the prolonga- 
tion of nonage under section IMl apidies. Damodar 
Dasb V. WiLAYBT Husain . L L. B., 7 AU., 768 


21 , European British subject. 

— haw governing capacitg to contract.— The lex 
loci contractus determines the capacity of a |^cr8on 
to contract, and reference ought not to lie made 
to the law of his domicile of origin. The lu’ivilegt's 
and disabilities of minority, so far as they are not 
removed by express enactmetit, 4 ittach to European 
British su’bjtu'ts in this country until they have 
attained the age of tuenty-one years. The same 
rule ought, on jn’inciples of justice, equity, and 
gooil coiiscienoe, to 1h‘ observed in the IS^ui-Regu- 
hition as in the Regulation Provinces. Hkausky e. 
GiuDiiABEE Lal . . 3 N. W., 338 


22. — - A. staU^d that 

ho was born in 1848; that his great-grandfather 
was, according to the tnulititui of the faunily, a 
European (but of what country in Europe he did 
not know) residing at Madra.s, and his gniudmother 
a native, Hindu or Mahomedan ; that he did not 
know wdiether his great-grandfather and great- 
grandmother wore married, or who his grandmother 
was, or wdu'thcr his grandfather was married ; that 
his father married a lady bearing an English name; 
that he himself and all his relations were Christians ; 
that he was born in Calcutta, and knew of no 
relatives in EurojK). Held that he was the legiti- 
mate descendant of a European British subject, and 
therefore his age of majority was twenty-one years, 
Kollo r. Smith . 1 B. L. B., O, C., 10 


28, — - Bombay Minors Act, XX of 

18^ — Minor,— K Hindu to whom Act XX of 1864 
(Bombay Minors Act) is not applied, and who is not 
governeilby the Majority Act, 1876, attains his majo- 
rity when he attains the age of sixteen years. Shio- 
DESUUAY V. KAMOUANDRABAY 

[1. Ii. B., 6 Bom., 408 


24, Charge of pro- 

perty of minor, — Act XL of 1858, s. 2 . — Under Act 
XX of *1 864, section 1, it is the charge of a minor’s 
proi)erty, and not tbe property itself, which shall vest 
m the Civil Court a distinction which has been over- 


MAJOBITY, AGE OP.-Bombay Minors 
Act, XX of 1864 — continued. 
looked in Bai Kesar v. Bai Gang a, 8 Bom., A, C., 
33. The meaning of the Ist section of Act XX of 
1864, when regarded in connection with the sequel 
thereof (which provides, for the information of the 
Civil Court, no such means, regarding the deaths of 
persons leaving infant children, as would enable the 
Court to act ex mero motu in every such case), is 
that the care of the persons of all minors (not 
being European British subjects) and tbe charge 
of their projH'rty shall Iw, as exj)reHsly i)r()vided in 
the Bengal Minors Act, XL of 1858, “ subject to the 
jurisdiction of the Court;** and there is nothing in 
the subsequent sections of the Bombay Minors Act 
w'hich would lead to the conclusion that, until the 
Court is moved to exercise its juriwliction, the care 
of the minors themselves or the charge of their pro- 
perty is vested in the Court, or that more was intend- 
e<l than that, like the Court of Chancery in England, 
the principal Civil Courts of districts should have 
the right, if movwl so to do, and if they so think 
])ropor, t/O take care of the i)er8onB of minors and 
charge of their projairty ; and that, until the Court 
does so, the minors cannot he regarded as w'ards of 
the Court, or their propt'rty as in its charge. It is 
only for the ])uriM)8t‘s of Act XX of 1864 that 
eighteen is laid down as the age of majority (section 
30). The liegisbiture has not, by that Act, intend- 
ed to prescribe eighteen os tbe age of majority for 
all persons «»f all castes and cn'eds and for all pur- 
poses. That limit is not ap]>licable to any person 
until tbe Act be brought into play by tbe exercise of 
the Civil Court’s jurisdiction. One member (al- 
though an infant) of an undivided family, governed 
by tbe Mitaksbara law, has not such an interest in 
the joint ])rop(*rty as is (*apablc of being taken cliargc 
of and managed by the Civil Court or a guardian 
a)>pointod under Act XX of 1864. Querre, — Whether, 
under Aet XX of 1864, tbe principal Civil Court of 
original jurisdiction in tbe district can take charge 
of the property of a person who has completed bis 
sixtwnth year, but is under eighteen. ShItji 
Hasam r. Datu Mayji Khoja . 12 Bom., 281 

MALABAB LAW— CUSTODY OP 
CHILD. 

Nephews . — Guard ianahip. Bight of . — 

Ground for exercisf of Jurisdiction of Civil Court — 
The Civil Judge removed two children, governed by 
i the rule of Marumakatayam, from the custody of 
' their karnavan, and placed them under the guar- 
1 dianship of their father. Beld. by the High Court 
! on Rpp<'al, that tbe order should be reverseihon the 
grounds that no case hail arisen for the exercise of 
I the Civil Judge's power, and that the order w^as 
, wholly opjK)8ed to the very principle upon which 
j Marumakatayam depends. Thathu Baputtt v. 
I Chakayatu Chathu 7 Mad., 179 

i 

. MALABAB LAW-CUSTOM. 

I 1, Nambudri Brahmans. — Proof . — 

j Adoption of sister*. s son . — A Dixusion Bench of the 
I High Court having directed an issue to be tried by the 
! SuborvUuate Judge of North Malabar as to w-hether. 
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by the custom of Malabar, the adoption of a sister’s 
son among Nambudri Brahmans was valid, the 
subordinate .Judge examined eleven witnesses select- 
ed by the parties to the suit, all of whom were de- 
scribed as Nainbudris of note in lK)th districts of ' 
North and South Malabar. These witnesses (with 
the exception of one whose testimony was self-con- 
tradictory) agreed that the adoj)tion of a daughter’s 
or sister’s son is recognised by the customary law of 
Malabar, and sup]H)rtcd their opinion by giving 
instances of such adoption which had taken ])lacc 
within tlu'ir knowledge, and named the j)er8onH 
alleged to have hccn adopted in pursuance of the 
custom as holding estates by virtue of the title 
thereby acquired. The Division Bench red'erred to a 
Pull Bench the qin*stioii whether the evhlencc snttt- 
riently 4*8tahli8hcd the custom alleged. Held hy the 
Pull Bench (Tuunf.h, C. J., Innf.s, Kindkuslby, 
and Muttusami Ayyau, JJ.) that the evidence was 
sufficient b) establish 'that the adojttion of a sister’s I 
son by Nambudri Brahmans is sanctioned by the 
customary law of Malabar. (Per TntNiiR, C. J., 
and KlNDF.uai.KY, J.) Semble , — The ruling in 
Qopalaiftfan v. Raffupnthi Aififan^ 7 Mud.j 250., as 
to what constitutes sufticient proof of custom, lias 
b(‘en too strongly expressed. Kranjoli Illath 
Vishnu Namhudri v. Eeanjoli Illath Kimsh- 
NAN Namuudui . . . I. L. R., 7 Mad., 8 

2, Nambudris. — introduefion of 

sirauffpr io petpcluafe existence of illam . — Accord- 
ing to the custom prevailing amongst Nambudris in 
Malabar, a jun-hon may be introduced into an illam 
(family 1 to jarpetuate its existence. Such jhthoii 
thcrciqxm becomes a inemlxT of the illam, and is 
primd facie vu\\t\vi\ to exercise the uraiina rights of 
the illam (/.c., to act as trustee of temples, the here- 1 
ditary trustceshij) of which is vested in the illam), as } 
well as to enjoy the iiroperties belonging to the i 
illam. Kesuavan v. Vasuorvan i 

[I.L.R..7Mad„297 j 


3 , Custom in family of the ! 

Zamorin Rajas of Calicut .— as to ; 
property in possession of member of family. — Accord- { 
ing to the custom obtaining in the family of the ; 
Zamorin Rajas of Calicut, ])rop<!rty acijuircd by a . 
stanoiii- holder and not inerg«*d by him in the pro- 1 
perty of his stanoni, or otherwise disposed of by him | 
in his lifetime, becomes, on his death, the property of ' 
the kovilogom in which he was born, and, if found I 
in the ]>os8ession of a meml>er of the kovilagora, ; 
belongs presumedly to the kovilagom as common • 
property. ViEA Uayen r, Valia Rani (Rani of ; 
Calicut) . . . 1. L. R., 3 Mud., 141 ) 


MALABAR LAW— ENDOWMENT. 

Uralans. — Agreement to increase 

number of uralans {truste*‘s). — Bindinij effect of on 
minority . — An agreement hy the majority of the 
uralans (trustees) of a Malabar devaswam (temple) 
to increase the iniml>er of uralans is not binding on 
a duii»eutieut minority. Narayanan r. Srtlhaean 
[ L L. R., 6 Mad., 106 


2. Trust manage- 

ment. — Power of majority. — Where the majority 
of the uralans of a Malabar devaswam agreed to 
renew a kanain on terms henelicial to tho devaswam 
aft<‘r the question of the renewal had been fairly con- 
sidered by all the uralans, — Held that the decision 
of the majority was binding upon a dissentient min- 
ority. CilARAVUE TkEAMATII V. 1 1 HATH IjAKSHHI 

[1. L. R., 6 Mad., 270 

3. Alienation of endowed pro- 

perty. — Sale of joint properly . — Vralans of deltas- 
team. — Sale by one iarawad wifhouf consent of others, 
— When thi‘ uralans of a devasw'am were four tara- 
wads, — Held tliat a sale of tlie nrayania right by one 
tarawad, without the consent of the others, w’us alto- 
gether invalid, and t.hat. the vendee could not redeem 
a kaiiaui mortgage of the devaswam land, though the 
mortgagor was karainlvan t)f tin* tarawad which as- 
sumed to sell the uniyama right. Ukanda Var- 
EiYAR V. Ramen NAMUirniEi . . 1 Mad., 262 

4. Transfer of right to manage 

temple. — Lease. — A transfer of the right to manage 
a Malabar bmqdc* and its lands hy way of lease for a 
sum of mou(‘y is illegal. Rama Vahma Tamiiabaic 
V. Raman Nayae . . I. L. R., 5 Mad., 89 

6. Alienation. — Cus- 

tom. — The founder of a Hindu tcm])Ie who ])rovide8 
that tlie uralans (trust (m‘h or managers) thereof for tho 
time being shall l>cthe karanavans (chiefs) of four dis- 
tinct families, may he supposisl to have established this 
species of corj)oration with the olqcct (»f securing the 
due ])crforinnncc of the worship and tb(( dm* adminis- 
tration of tlie pro|M*rty of tin* teniph' hy tlic instru- 
mentality of a class of persons whom he has Heh*cted on 
grounds of H])eclal fitness; and it cannot lx* snpposid 
that h<* intciideil b> 4*iniumcr such tnisti'cs at their 
men- will txi transfer tl»eir olfme and its duties, W'ith 
all the trust proiM-rfy, to a person uncfuineeted witli 
the families from whicli the trustees were bo 
taken, to be used aeeording to hin <liseretiriij. There 
is no authority under the general prineiples of Hindu 
law for hohling that sueli trusUjcs have jK'W'er to 
make sneb a transfer. Where a enstom relied on as 
sanctioning sneb a transfer implies the right to sell 
the trusteeship for the ])eeuniary advantage of the 
trustees, that circumstance atone may justify a dtau- 
simi that the custom relied on is hail in law. Where, 
from the ahsenee of direct evidence of the nature of a 
Hindu religious foundation, and the rights, duties, and 
powers of the trustees, it becomes ncccHsary to refer 
to usage, the custom to be proved must be one which 
regulates the particular institution. The cases of 
Creedharee JJossv. Nundo Kishore 1)088,11 Moore*s 
J. A.ydOrt; and Rajah Muttu Ramalinga Setupati V. 
Pertanayngam J*illai, L. R., 1 1. A., 209, referred to 
and approved. VuRMAU Valia v. Ravi Vurmah 
[L L. R., 1 Mad., 236 
L. R., 4 I. A., 70 

A fTirinmg decision of High Court in Varma Valia 
(Rajah op C!iiehakot Kovilagom) v. Kotta- 
YATii Kiyaki Koa^ilagath Revi Varma Mootiia 
Rajah 7 Mad., 210 
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0 . Alienability of « ethanam 

lunda. Payment of debt. — Lands attached to the 

“ sthanam ** of sthanamdars in Malabar arc, unless 
the contj-ary he sijecifically proved in any particular 
easo, liable to alienation and charffo, at all events for 
the payment of debts incurred for the conservation 
of the sthanam. CHEMMiwiKAnA Mnppiii Naib t». 
Kilitattat Ukoka Menon . I. D. 1 Mad^ 88 

See Venkathswatia Itan v. Shbkhahi Vakma 
[L L. B., 8 Ma(L, 384 : L. 8 1. A., 148 

7, — — Grant tf perpetual 

lfiane.-“'T\\G grant of a jM^rpctual lease at a fixed rent 
is not necessarily beyond the powers of a sthanam- 
holder in a Malabar royal family. Mana Vikraman 
V, SuNDABAN Tattab • I. D. B.^ 4 Mad,| 148 

MAIiABAB DAW— GIFT. 

1 . Validity of gift.-^Deliverp of 

poesession . — Plaintiff sued to recoviT certain land in 
virtue of an alleged gift from her deceased husliand. 
The parties were subject to the Marnmakatayam 
law. 'Hie facts wc'ce that the land being in the hands 
of tenants, a deed of gift with the cxmntcrj»art lease 
was delivensd by the demor t the plaintiff. It did 
not appear that ther<? were any title-deeds l)elonging 
to the property, //c/d, reversing the decision of the 
Principal S\id<ler Ameen, that the nile of law applicable 
is that a gift is jH'rftHdly valid if such delivery is 
made ns the nature of the obj<‘ct }MTinits, and that 
this Imd been doiiii in the present case. Wannatiian 
Kandiua Cuiuutjiai r. Kbyakadath Pypel Ku- 
6 Mad., 194 

2 . Bcatriction on enjoyment. — 

Attempt to create estate subject to incidents of 
Malabar tarnimd property, — Sale of interest of 
donee by judgment -creditor. — The owner of certain 
land in Malabar ma<ie a gift thereof to his two sous 
and daughter, with the intention that it should ^bo 
enjoyed i)y them subject to the incidents of tarawad 
prl)perty, — i.e., that the t'state should be impartible 
and bold by the donees as joint family estate des- 
cendible to the heirs in the female lino. Held that 
the interest of one of the donees in the land was 
liable to be attaebcnl and sold in execution of a decree 
against him. Nabayanan r. Kannak 

[L D. B., 7 Mad., 316 

MADABAB DAW— INHERITANCE. 

1 . — Issue of parents governed by 

different systems of law. — Wlurc a woman 
Vlonging to a Malabar tarwad govonuHl by the 
Marnmakatayam law (succession by nephews) has 
issue by a man who is governed by the Makatayam 
hiw (suecet-aiou by sons), such issue are primd facie 
entitled to their father’s property in ncix^rdaiiee with 
the Makatayam law, and to the property of their 
mother’s tarwad in aecordanee with the Marumaku- 
tayam law. Cuatuunni r. Sankaban 

[I. D R., 8 Mad., 288 

2 . " Nambudria. — Inheritance . — 

Safoasuadhanam marriage,-— -Sights ofson.’—Amoi^g 


MADABAB DAW - INHEBITANCB.— 

Nambudrls — continued. 

Namhudris in Malabar, the son of a daughter given 
in the Sarvasvadbanam form of marriage does not 
inherit in the family of his father so long as other 
heirs exist, Kumaban v. Narayanan 

[D D B., 9 Mad„ 260 

3 , ■■■ — n . Mode of succession to Pol- 
liam. — Private property left bypoUgar. — The mode 
of succession in a |)oHiam is not such as to render 
the holder responsible for the debts of his predeces- 
sor. There is not a continuance of the previous 
estate in each successive holder, bat a fresh estate 
created by the gift. However, as respects private 
property left by a deceased poligar, liability to the 
extent of the assets taken will attach upon the takers, 
if there was an obligation upon the owner of the pro- 
]>erty so taken to pay the debt. Subba Ciietty v, 
Mabti Ibimadi . * . • .8 Mad., 808 

MADABAB DAW— JOINT FAMILY. 

L TaveraL — Succession, — Tarwad. 

— In Malabar the word “ tavorai ” has several distinct 
meanings. In the families of the princes all the 
houses have separate property, and the senior in age 
of all the houses succeeds to the royalty with the 
property sp^'cially devoted to it. This mode of suc- 
cession may he. regarded as rather duo to public 
than to private law. Private families have some- 
times adopted the same customs, but there is the 
strongest presumption against the truth of this in 
the case of the private family. Families becoming 
very numerous hav'e often split into various branches. 
In the lanp^ingc of the p<K>ple, tliere is community 
of purity and iinpnrity bctwcH>n them, but no com- 
munity of property. In the only sense of the word 
with which Courts of Justice are concerned, people 
80 related are not of the same tarwad. Where there 
are several houses bearing the same original tarwad 
name, hut with an addition, and there is no evidence 
of the passing of a member of one liouBe to another, 
there is the strongest ground for concluding that this 
separation has taken plac’c. Keambapallt Koba- 
PBN Nayab V, Ebambafalli Cuenen Natar 

[6 Mad., 411 

2. ' — Joint property.— Acquisitions 

not disposed of in lifetime. — Family psroperi y . — Pre- 
snmption from position of kartsuavan. — Uy tlie law 
of Malabar all acquisitions of any member of a 
family which he Ikas not disposeil of in his lifetime 
form part of the family projKrty. Tlie acquirer, 
however, may, during his lifetime, hold, alienate at 
once, and encumber, his 8 elf*tu*qnisition 8 . A karana- 
van, in i>08ses8ion of the family funds, is presumed 
to have muAle all acquisitions with them and for the 
benefit of the cor|»orate body. But such presumption 
is not irrelmttalde, and his alienation or clwrge of 
such ae<piisition 8 made during hU lifetime thay be 
valid. Kallati Kunju Mbnon v. Pai.at Erracha 
Menok 2 Mad., 16A 

8 , Self-acquired property.— As^ 

sets for payment of debts of deceased acquirer in 
hands of /anrod. — The self -acquired property of a 
member of a Malabar tarwad, wluch, not being 
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lUsposed of at the cloath of ilicacqnirer, lapses into 
the property of the tarwad. enures as assc'ts of the 
deceased for the payment of liis debts in the hands 
of the members of the tarwad. RTRAPrAW Nambiab 
V. Kelu Kubuf . . I. L. B., 4 MacL, 150 

4 , Property assig^ned for sup- 

port of females. — Liability of^ to attachment in 
execution of decree against karanavan. — Property as- 
signed by the males of a Nayar family for the sup- 
port of their females is still family property, and 
liable as Bu<*h to be taken in execution of a judgment 
against the karanavan. Parbakel Kondi Menon 
V. Vadakkntil Kunni Prnna . 2 Mad., 41 

5 . — Sale of tarwad property. — 

Powers of karanavan. — Assent of members of tarwad, 
how far necessary. — There is no rule of Malabar law 
that the assent of every memlwr of a tarwad is 
necessary to reiKler A'olid the alienation of tarwad 
property. Kallitam v. Naratana 

[I. L. R., 9 Mad., 266 

0 , Claim for improvements 

effected by anandravan in tarwad pro- 
perty. — An anandravan has no right to the value 
of tlu* improvements effecte<l by him on tarwad pro- 
))crty ujsm surrender to the karanavan, when such 
improvements are iiot made with private funds. 
llRAMKUMABATlf KANITAN NATAR V. UrAMKUMA- 

rath Tknju Natau . • L L. R., 5 Mad., 1 

7 , Right of member of tarwad 

to an account. — Right to succeed to management 
of family property. — An individual mcmlM^r of a 
tHrwa<l goveme<l by the Maruinakatayam rule has 
no right to an nc<‘ 0 unt from the karanavan. Each 
nieml)er of a tarwiul has a right to succeed by seni- 
ority to the management of the family property. 
Kuxioabatu V. AuuAxoADEif • 2 Mad., 12 

0 , Right to manage illom. — 

Nambudri family, — The right of the eldest inemlmr 
of a Namhmlri family to manage the ilhnn is abso- 
lute ; and where a junior member has in faet managed 
it, then this is presumed to have been with the pi‘r- 
niissioii of the fonner, who may at any time take 
np the aetual eoiitrol. Nambiatan Nambudibi v. 
Nambiatan Nambcdibi . . 2 Mad., 110 

9 , Right to manage tarwad, — 

Right to revoke agency . — A karanavan who appoints 
a junior anandravan as his agent to manage part of 
the tarwad proj>erty, can, on belialf of the tarwad 
family, revoke the authority at any time and take 
the manageinent into his own hands. Gottndan u. 
Kakxabab . . L L. R., 1 Mad., 361 

10 , Power of karanavan to re- 

nounce privileges and duties of o£Q«e.— 
Semble, — A karanavan cannot ))art by contract so as 
to be unable to resume them, w ith the privileges and 
duties w'hich attach to his position as karanavan. 
Cbebukomsn alias Gotinhsw Naib v. Ism ala 

[6 Mad., 145 

11 , Alienation of joint family 

property. — Signature of karanavan as indicating 
consent, — Accoi^ng to Malabar law, a sale of family 


MALABAR LAW -JOINT FABOLY.— 

Alienation of joint family proi>erty — 

continued, 

pn>perty is valid when made with the assent, ex- 
press or iinpli^Hl, of all Die inemWrs of the tarwad, 
ami when the diHMl of sale is signed by the karanavan 
and the senior anandravan if sn> Juris, 6uch signa- 
ture is primd facie evidence of the assent of the 
family, and the burden of proving their dissent lies 
on those who allege it. Kondi Mbnoit v . Sban- 
OllfBRAOATTA AuAMMADA . . 1 Mad., 248 

12. Power of karana* 

van. — Anandravan. — The assent of the aimndravant 
is necessary to a sale of tarwiul land by a karanavan. 
The chief anandravan^s signature to the instrument 
of sale is sulVicient hut not indispensable evidence 
of such assent. Kaipukta Uahkn v. MAKKnATiL 
Mittoben • • • • . 1 Mad., 869 

18. Purchaser, JDntg 

of. — Notice. — It is the uiupieHiioniiblo law of Mala- 
bar that tarwad property is inulionahle, except in 
cases of odiHpiivk* family necessity. In such cases 
alienations will l>o upheld ; but it lies upon the pur- 
eluucr to make out with abundant climmess that the 
purpose w^as a pro]>cr one. The assent of the senior 
nnaiidravan is some (hut rehuttiihle) evidence that 
the pUT\K>iK? was proper. Semhle, — That, considering 
the state of Hindu families, a purchaser would bo 
affected with noti<‘e by inueli slighter evidence than 
a purchaser in other countries. Koyilothputkn 
rxjBAYiii Manoki Koran Natab v. Puthenpu- 
BAYiL Manoki Chanda Nayab • 8 Mad., 294 

14. — OHi mortgage,'^ 

Karanavan, Power of . — A karanavan singly may 
make »ti otti mortgage. Kdalhil Itti p. Kopashon 
Natab 1 Mad., 122 

15. Authority nf 

karanavan of tarwad to alienate endowed pro* 
perty. — The auDiority of u karanavan to make alien- 
ations of the iminoveatdc projierty of tlte tarwad 
stands on a dilYi'reni fiMiting from his power to 
pledge tlk^ credit of tlsi tarwiul. The karanavan is 
not the agent of the family to make alienations, but 
must have six^i ial authority in each case. KoMBI 
Achen V. Lakhhmi Aiima 

ri. L. R., 5 Mad, 201 

10 , Position of karanavan. — 

Trustee. — Parties. — A karanavan is not a mere trus- 
tee, nor do Dk? rules of Courts of Kiftiity aw to the ne- 
cessity of making cestui que trosts fmrties to suits 
against triisU'es liy Htrangers apjdy to the case of 
a karanavan and the hiimhImts of tlie tarwad, Status 
of a karanavan discUHsi'd. VarANAKOT NabatakaB 

Nambubi r. VARANAKOT Nahatanan Nambubi 

[I. L. R., 2 Mad, 328 

17. The position of a 

karanavan is iK>t analogous to that of a mere trus- 
tee, officer of a eoriKxratioii, or the like. The person 
tt> w horn the karanavaui Is^ars the closest resemblam:e 
is the father of a Hindu family. He should not be 
removed from his situation except on the most 
cogent grounds. Tlie solution of the difficulties 
which the state of families and property in Ms'abar 
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will always create will not be assisted by bringing in 
the anarchy and insecurity which will always follow 
upon any attempt to weaken the natural authority of 
the karanavan. Ekavanni Revivabman c. Ittaptt 
Betivabman . . . I. L. R., 1 Mad., 16S 

10 , Power of karanavan.— In- 

cidents of property held by tarwad and by joint 
Hindu family distin^ished. A Court has no power 
to confer on karanavans larj^er powers than such as 
are sanctioned by usage. If such powers are insufB- 
cient to secure to tarwads the full enjoyment of 
their estates, or if they are so limited as to interpose 
obstacles to the establishment of new industries, the 
extension of such powers must bo sought from the 
Legislature. Ponambilatii Pabapbavan Kun- 

nAMOD TIAJRB t). PONAMBTLATH PABAPBAVAN KiTT- 
TiATH Hajkk. Tod v, Ponambillatii Pabapravan 

Kuhhamod Hajeh . . I. L. B., 3 Mad., 169 

19. Powers restricted 

ftv family arrangement. — The ordinary powers of the 
karanavan of a Malabar tarwad can Ih! restricted by 
a family agreement to which he is a party, and if, in 
breach of such agreement, the karanavan makes an 
alienation to a stranger who he notici* of the agree- 
ment. the tarwiul is not hound by the alienation. 
Kanna PisuAUODi V. Kombt Aciien 

[I. L. B., 8 Mad., 381 

20. ' — Karanavan, Decree against. 

— JCrecution against tarirad property. — Safe . — 
Might of purchaser.— lies Judicata — Might of Junior 
member of tarwad not impleaded to contest sales of 
tarwad property in execution of decree against 
karanavan sued as such. — When the karanavan of a 
Malalmr tarwad has not Ihm'II imjdeaded as such in 
H suit, and there is nothing on the face of the pro- 
ceedings to show that it was intended to implead 
him in his re presen ttvtive character, tarwad pro])crty 
cannot Iw attiU'hed and sold in execution of the 
decree, even though it is proved that the decree was 
obtained for a debt binding on the tarwad. Although 
the property of a tarwad may he attached and sold 
in execution of a decree when the karanavan is sued 
as representative of the tarwad, memlH'rs of the 
tarwad who are not parties to the proceedings, and 
have not been represented in the manner prescribed 
by the Code of Civil Procedure, are not estopped from 
showing that the debt for whicli the decree was 
passed was not binding on the tarwad. Ittiachab 
V. VSLAFFAN. KBISHNA V. NaNU 

[I. L. B., 8 Mad., 484 

21 . Karanat>an\s au- 

thority, — Tarwad hound by bond fide acts of. — Pro- 
cedure . — Suit against tarwad . — Ciril Procedure 
Code, s. 30.— A landlord having obtained a decree 
a^inst the karanavan and senior annndravans of a 
Malabar tarwad, for the reeoverv of certain lauds 
demised on ]>erpetual lease to the tarwad, on the 
grcmi\d that the tenure was forfeited by the denial 
of the landlord's title by the karanavan, the junior 
members of the tarwad sued the parties to that de- 
cree to set aside the decree and also the forfeiture of 
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the tenure, on the ground that the karanavan had 
acted improperly in denying the title of the landlord. 
It was found that the karanavan acted bond fide in 
denying his landlord’s title and in defending the 
suit. Meld that the plaintiffs could not succeed. 
Mubinqa Manoalath Qopalan Natab V, Valia 
Tambueatti . . . I. L. B., 7 Mad., 87 

22. — — — Binding effect 

on tarwad. — The karanavan of a Malabar tarwad 
having sued to redeem certain land belonging to the 
tarwad, which had been demised on kanam, consent- 
ed to abide by the oath of the mortgagee as to the 
genuineness of the kanam. The mortgagee having 
taken the prescribed oath, the suit was dismissed. 
Meld that the junior members of the tarwad were 
not estopped by the decree in such suit from re- 
deeming the land. Where fraud or breach of duty 

. by a karanavan is proved, bis act must be treated 
as a fraud upon his powder, and will not bind the 
tarwad. Tuenju v. Chimmtt 

[I. L. B., 7 Mad., 413 

23. ' - ' Suit by anandrn- 

vans to set aside a sale in execution of decree against 
their haranaran, tchen mainiainable. — The lands 
sued for being the jenm of a dcvasani were sold in 
execution of a decree ()l)taint‘il by defendant No. 1 
against the nralans. Plaintiffs, being the anandra- 
vans of the nralans, Bue<l to set asich; the sale, alleg- 
ing that the debt was not contnu'ted for devasam 
jnirposcs and that tlic decree was collusive. Meld 
that the decree was hinding on the plaintiffs, unless 
it had been obtained by fraud and collusion. Kelit 
V. Paidel . . . 1. L. B., 9 Mad., 473 

24. Suit to set aside 

decree and recover lands sold under it. — In suits by a 
branch karanavan of a Malabar tarwatl to recover 
certain lands Inilonging to his branch tarwad, wliich 
had been mortgaged by a former branch karanavan, the 
plea was that the plaintiff had no right to sue witliout 
the authority of the senior member of tlie family, 
the velia kaimal. U})on an issue sent down (in special 
appeal) by the High Court, it was found by the Civil 
Judge that there was no binding and peculiar cus- 
tt)m in the family depriving the senior moml>er of 

1 all management of the property, and vesting it in 
the Iminch karanavans. IJjwii the final hearing it 
was conteudtid that the contrary had been so irre- 
voi'ably fixed by judicial decision as to prevent the 

I matter from In'ing ojxm to question, and that this 
finding was bjul in law, as being o])po8od to binding 
dec'rees of compiotent Courts. Meld, by Holloway, 
J. — (1) that there was nothing comj)elling the Court 
to decide, contrary to the plain rules of law, tliat 
this delegation was irrevocable ; that perhaps it was 
not so even by the deU'gator, and still less w'as at so 
by his successors ; (2) that the fact of the setting 
apart of santam property, if it was set apart, can 
make no difference, and as little can the circum- 
stance of the incHiine reserved; (3) that there was 
nothing to prevent the Court from dt^ciding that the 
Civil Judge was right in saying that this was an 
ordinary Malabar tarwad ; and (4) that the reuuu- 
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Karanavan» Decree against— 
ciation before the Sudder Court was not even irrevo- 
cable as against him who made it, and certainly 
could not have the effect of depriving the senior 
member, for all future time, of the rights which the 
law of the country conferred upon him, with the 
correlative duties ujwn his becoming senior. By 
Scotland, C. J. — That the Court was not constrained 
to hold that the irrev(x*ability of the amvngoment 
effected in 966 by tlie former head of the family, as 
to the apportionment of the family property between 
two taverais, and the mauagement of tiach taverai’s 
allotment by its senior member, was a matter con- 
clusively adjudicaU‘d in the course of the litigation, 
of whicli there was proof in the records ; that such 
arrangement o]>erated only as a personal renuncia- 
tion and delegation of the rights of management 
possessed by tl»e then head of the tarwad ; and that 
assuming it to have been irrevocable by bim, it was 
not binding on the third defendant, admittedly the 
head of the family by right of seniority. Appunt 
alias Ayampalli Raman Kdmakan p. Atankpalli 
EkANATHA ThAVAI VAEIKAKNAVAN SllANGTTNI 

[6 Mad., 401 

25, Removal of karanavan 

from office. — Ground for removal, — When a kara- 
navan w'as found to have Tnade jx'rpcitual grants of 
certain lands belonging to his tarwiwl for other than 
family juirposes, and tx) have imule demises of certain 
other lands Ijolonging to his tarwad for nnusual 
periods on no justifiable ground, — Held that this did 
not constitute sufficient ground for removal of the 
karanavan from liis office, his conduct not having 
been such as to show that he could not l)C retained in 
his position without serious risk to the interests of 
the family. Eeavanni Rkvivauman r. iTTAPtf 
Kevivaeman . . . I. L. R., 1 Mad., 163 

26, ' " ■ Grounds for re- 

moval . — Tartvad property. — Powers of karanavan. 
— The grant of a very imjirovident lease f(illowiiig on 
a course of conduct pursued for some years, in which 
the interests of the tarwad were persistently disre- 
garded, is sufficient ground for removing a karanavan 
fr<»m the inamigement of the tarwail f»n»|K*rty. Era- 
vanni llevivarman v. Itiapu Jlevivarman, 1. L. 12., 1 
Afad., loH, approved. Ponombilath Pauapeavan 
KunUAMOD HaJEK V. PoNAMBILATH PaEAPEATAN 
Kuttiath Uajbb. Tod v. Ponambilath Paea- 
PEAVAN KUNHAMOD UAJBB 

[I. L. R., 3 Mad., 160 

MALABAR LAW— MAINTENANCE. 

L Right to maintenance.—^ nan- 

dravan. — Semhlcy — An anandravazrs right to main- 
tenance is merely a right to be maintained in the 
family-house. Eunioabatv v. Aebanoaden 

[2 Mad., 12 

2. ■ Anandravan . — 

Though the general rule is that an anandravan can- 
not have separate maintenaru;e, there are exceptions 
to that rule. Pbeu Natab p. Ayyappan Nayie 

[I. L. B., 2 Mad., 282 


MALABAR LAW - MAINT3SNANCEL— 

Bight to maintenance— 

3. Anandravan.-^ 

Misbehaviour . — A karanaA^an fmanagor) of a Malabar 
tarwad (family) is not justified in excluding an anan- 
dravan (junior member) from participation in the in- 
come of the family jiroperty on the ground of mis- 
behaviour or because the anandravan has other pro- 
perty of his own. Putanvitil Tbtan Naie e, 
Putanvitil Raoavan Naib 

[I. L. R., 4 Mad„ 171 

4. ■ Suit by member of 

tarwad residing in family house. — Remedy. — A 
mcnihcr of a Malabar farw'ad living in the tarwad 
house cannot bring a suit against the karanavan for a 
monthly allowanci* in money on the ground that the 
karanavan does not make sufficiiMit jirovision for his or 
her maintenance. Kunhammatha p. Kuniii Kutti 
Ali . . . . I. L. R., 7 Mad., 233 

6. Karanavan . — 

Practice of allowing karanavan half the net income 
I disapproved . — In suits for maintenain'c against the 
karanavan of a Malabar tarwad, the practice of award- 
ing one moiety of the net incoim* of the tarwad to 
the karanavan is not autbori/ed by law. Naeayani 
p. Goyinda • . . 1. L. R., 7 Mad., 862 

6. Member of tarwad 

with private means. — The fact that a member of a 
‘Malaliar tavwiul lias ])rivate means does not affi'ct bis 
right to Hub.siHtcnce Avbere the income of the tarwad 
is sufficient to jirovide for all a suilable subsistence; 
but wbeii the income is insufficient for this piirjioso, 
the karanavan must take* into consideratiozi the pri- 
vate means of each memhiT. Putanvitil Teyan 
Nair v, Putanvitil Ragavan Nair, T. />, 12., 4 Mad., 
17 U distinguished. TllAYc; KunjiamA p. SllDN- 
GiTNNi Valia Kymal . . I. L. R., 6 Mad., 71 

7. Member of tarwad. 

— Taverai. — A member of a tarwiul divided into 

} “taverais” with sejmratii dwelling-houso^j may claim 
• to he rnainiaiueil i>y the karanavan in the house of 
' tlie “ taverai ” to whieli he or sin* b(‘Iongs. ChaLA- 
: YIL KANDOTHA NAJ.LAKANOIi !L PaEVADI V. CUALA- 
I YIL KANDOTUA CllATJIC NaMBIAK 

I [I. L. R., 4 Mad., 180 

j 3^ Maintenance of 

j families of mate members by tarwad — In North 
1 Malabar the male members of u Nayar liirwad arc by 
j custom entitled to ree(‘ive from the kannavan an 
1 allowaiiccr for tin; maintimanee of tlieir consorts and 
j children while living in the tarwail bouse. Vabi* 
i KAHA Vaimka Vittil Vaua Paevatthi 9. Vabi- 
: YAKA Vadaka Vittil Kama ban Nayae 

[I. L. R., 6 Mad., 341 

9 , Mapillaa. — Se- 

parate maintenance. — Marriage. — The junior male 
raemlKirs of a Mapilla tarwail governed by the 
Mannnakatayam law are entitled to maintenanco 
from the tarwinl when living in the houses of their 
consorts and also b) a higher rate of maintenance 
when living with their consorts than when living as 
single men, CiiowAKAEAN Oekataei Bappan p. 
Cuowaeaeav CuEBiA Oekatan Maket 

[L L. B., 6 Mad., 260 
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Xiinam mortgage. — The ques- 
tion wlieilier a kaimni is to Imj rt^^urded as a lease or 
a mortgage depends ufK>n the object for which the 
tenure was cTeatc<l. Where a kanain is granted as a 
security for the repayment of money a<ivauce<l to the 
jeniTii, the law of limitation applicable to mortgages 
must be applied. Nbllata Vabiyath Silapani v, 
VADAKIPAT MANAHBL ASHTAMUBTI NAHBiriiBI 

[I.li.B.,8Kad.«3da 

2. - — J^ailure to givo 

potxetsion, — Right ofnuitfor money advanced on it» 
— When the demisor of land under a kanam agnie- 
nient is unable to give possession, the demisce may 
repudiate the contract and recover the amount ad- 
vanced. Vayalil Pudia Madathemmil Moiiiin 
Kot'iiayissa V, Ui>AYA Vabmavalia Rajah 

[2 Mad., 315 

8. — — Suit for redemp- 

iion,-—Kxpreea agreement. — Although the right to 
hold for twelve years is inherent in every kanam ac- 
cording to the custom of the country, it is comjietent 
to the jenmi to extdude this right by express agree- 
ment. SUKKUABA PANIKKB V. UaRU NaTAU 

ri. li. B., 2 Mad., 198 

4. 1 . 1 ... — ■ I I — Right to hold for 

twelve yeara,~~-A. kanam- lioldci who denies his jeii- 
mi’s title forfeits his right to hold for twelve years. 
Uahbn Nayab 0. Kandafubi Nayab 

[1 Mad., 446 

5. ■'!■ ■■■ Right to hold for 

twelve yearn, — A kaiiamdar’s right to hold for twelve 
years de^Hunls on his acting conformably to usage 
ami the jeiimi’s interest, and is lost if ho repudiates 
the jenmi’s title, it makes no dilTerenco when this 
is first d»>ne in his answer. Mavayanjaki Chu- 
MABBN o. Nimini Mayuban . 2 Mad., 109 

6. ' ■ ' Right of redemp- 

tion.-^ Venial of jenmCe title. — Where a first ka- 
nam-holder in his answer to a redemption suit by a 
second kauam-holder, for the first time denied his 
own kanam, and allegtHl an indejiendent jenmam 
right, — Meld that he ha<l not thereby forfeited his 
right to rely uiK)n the option to make a further 
advance, to which as kanam-holder he was entitled, 
though the denial and allegation were false, and 
though his documents in support of such allegation 
were forge<l. Paidal Kidavit v. Pabakal 1m- 
BionuNi Kidavit ... 1 Mad., 18 

7. — Right of tenure . — 

A kanam mortgagtai does not forfeit his right to hold 
for twelve years 11*0111 the date of the kanam by al- 
lowing the jKirapad to fall into arrear. Kautan v. 
Kadanqot Shupan . 1 Mad., 112 

See also Kunjd Vblan v. Manayikrama Za- 
MoutB. Krishna Mannadi v. Suamkaba 
Manavan .1 Mad., 118, note 

8. Ejeeftnent before 

expiration of time.^A. mel-kauamdar cannot eject a 
kauamdar or his assignee before the expiration of 
tweh'e years from the date of the kanam. Pbama- 
TAN Tupbn Nambudbipao v. Madatil Rahbn 

[1 Mad., 296 


I MAIiABAB IiAW — MORTaAQB.-Ka- 
nam MLortgage-— continued. 

9. Right to redeem, 

and make further advancee. — The holder of a mel- 
kanani may rwover the land from the kanam-holder, 
after the expiry of the term of the kanam, on pay- 
ment of the sum advanced by the latter and of the 
value of improvements. The jenmi is not bound to 
give the kanam-holder the option of making further 
advances before demising to another tenant on ka- 
nam. Mauakab «. Munuobuli Pabamkbwaban 
Nambudbi , . . I. Ii. B,. 6 Mad., 140 

10. — — — " - Tenant' e right to 

improvemente prior to demiee nued on.-~ Presumption. 
-^Usage . — There is no universal usage in Malabar, 
nor any presumiition that a tenant is not entitled to 
coinpeiisation for iinjirovemcnts effected prior to the 
date of the kanam under which he holds, and not 
specially reserved to him by the kanam decKl. Mtr- 
PANAOABi Narayanan Nayab «. Viuupatchan 

' Nambudbipad . . 1. Ii. B., 4 Mad., 287 

11. •■' " '■* ' ' Redemption of 

kanam. — Amount to he ascertained before decree.--. 
Value of improvements to be ascertained before 
decree. — Jenmi. — Right to deduct arrears of rent 
due from sum payable. — When a decree is passed for 
recovery of land deinisiMl on kanam on |)aymunt of the 
amount rt'ceivetl as renewal fi*e, the amount must Ihj 
ascertained at the trial and inserted in the decree. 
On taking an account lietween the jenmi (mortgagor) 
and kanam holder (mortgagL«), the former, on re- 
demption, has by custom a right to deduct all arrears 
of rent due to him from the sum which he has to pay 
to the latter, lH‘fore rtHiovering possession of the land. 
Kanna Pibuabodx V, Kombi Acubn 

[L L. R., 8 Mad., 881 

12. ■ Right to set off 

arrears of rent against claim for improvements , — 
Mortgage of right of kanamdar, how affected . — 
A Malabar jenmi (mortgagor) being entitled, on ro- 
demption of the land, to set off a claim for arrears of 
rent duo to him by the kauam-holder (mortgagee) 
against the claim of the latter for coraj^tensatiou 
fi»r impruveiiieiits, a pledge of his rights to a third 
party l)y the kauam-holder will not prejudice the 
right of the jenmi to set off his claim h»r arrears of 
rent against the sum found due to the kanam-holder 
for improveinoiitB. Achuta c. Kali 

[L L. B., 7 Mad., 546 

13. ' Time for redemp- 

Where a deed was described as a kanain deed 

and containeil stipulations as to compensation for 
improvements, a clause to the effect that the laud was 
to be surrendered “ whenever the amount advanced 
is ready ” will not entitle the mortgagor to redeem 
before the customary twelve years* term has expired, 
but must be construed as referring to a period subse- 
quent to the term of tw'elvo years. Kanaba v. Go- 
yindan I. L. B., 5 Mad., 810 

14. — Jmprovements.'^^ 

Trees of spontaneous growth.^ Redemption 

Costa of ascertaining value of improvements. — Ac- 
conling to Malabar custom, kanams (mortgages) 
must, on the expiry of the term, either be discharged 
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nam mortgage— con/mNed. 

or renewed. On redemption of ii kanani, the katiam> 
holder (mortgagee) is not entitletl to claim under the 
head of improvements tlie value of trees of Hpontane* 
ous growth. Ill suits to redeem land demised on 
kanam tenure, on payment of the value j»f improve* 
ments, the costs of the adjudication necessi tilted by 
the refusal of either party to accept the terms of com- 
pensation offered or demanded hy his o))ponent should, 
when those terms are reasonable, lx* chargeil on the 
party refusing, Nabataka v. Naratana 

[I. I.. R., 8 Mad., 284 

16. — Redemplion on 

terms of admitted demise. — Improvements. — Local 
custom. — JenmVs right to a moietg,-^ Arrears of 
rent. — JenmVs right to deduct from amount payable 
by him. — In a suit brought against A. and R. for 
re<leniptLon of laud alleged t<3 have l>ecii douiised 
to A. on kanam tenure in 1874, and to lie held hy R, 
under A.^ it was found that the demise <»f 1874 was 
invalid because it ha<l bt‘en executed frifudulently ; but 
inasmuch as R. lulmitbed that he was in )x>MHession 
under a similar demise of 1855, it was held that 
the plaintiff was entitled to redeem on tin; terms 
of the demise admitted by R. Kunhi Kutti Nair v. 
Kutti Maraccar, 4 Mad., 350, followed. Local 
usage of Krnad, by w'liich the jeitmi on redemption of 
a kanam takes credit for one half of the value of iin* 
proveineuts effectiHl by the kanamdar, upheld. The 
right of a jenini to d^sluct arrears of rent from the 
amount {payable by him on redeni]>tion of a kanam, 
being a customary incident of the tenure, is not 
affectetl by the three years' periml of limitation for 
recovery of arrears of rent. Unnian e. Kama 

[I. L. B., 8 MmcL, 415 

10 , Kanam and otti tenures. — 

Time for redemplion. — Per curiam. — It is settled 
law that in the case of kanam and otti mortgages it 
is not eoiup«!tt*iit to the mortgagors to nnleein lM*f(»re 
the arrival of the a]»{iointed time. Per In.nkh, J., 
dissenting from Mashouk Ameen iSuzzada v. Marem 
Reddy, 8 Mad., 31, if in tluj case <3f any mortgage 
the periml for redemption is postponed U) a fixed ihiW 
by a spt^cial agreement, effeet should be given to such 
agrceiueut. Ksshava v. K buhava 

[1. Ii. R., 2 Mad., 45 

17. — - Prior right of 

tenant to make further advances. — Right to redeem. 
—The prior rigid of an ottidar to make further 
advances is established by autliorities, hut there is no 
authority to 8up|)ort a kanaiudar’s claim to a similar 
privilege. An ottiflar may reih'em a prior kanam. 
Ku^^uamd V. KusuAVAa ^^AMHri>Ri 

LX. Ii. R., 3 Mad., 248 

13 , ' ■ ' Otti mortgage.— Dental of 

title. — Forfeiture of right. — An otti-holdcr, like a 
kanamdar, forfeits his right to hold for twelve years 
by denying the jenmi's title. Kkllu Eradi v. 

PuAPALLi 2 Mad., 161 

19. Redemption of i 

murlgage.—An otti, like a kanam mortgage, cannot | 


j MALABAR LAW — MORTGAGE. Otti 

mortgage — continued, 

he redeemed before the lapse of twelve years from its 
date. EpATiiiL IxTi v, Kopabuon Natak 

[1 Mad., 122 

KuMiiri Aha v. Pabkaii Koldsueri 

[1 Mad., 201 

20. II ■ -I '■ . Distinction he» 

tiveen otti and kanam mortgage.— ~k.\\ otti differs 
from a kanam mortgage, first, in reH{>oct of the right 
of pre-emption which the otti-holder possesses ; se- 
condly, in being of so large a sum that practically the 
jeumi’s rigid is im^rely to receive a pepjiercorii rent. 
Kumiei Ama «. Parram Kulusubjci 

[1 Mad., 261 

I 21. — Right of jenmi 

— Right of a second mortgagee. — During the con- 
tinuance of a first (dti uiortgagi\ the jeutni is in the 
same {x>Hition as regards his right to make a second 
otti mortgage to a stranger after, as ho was iHifore, 
the la]MH; of twelve years from the ilaU' of the first 
mortgage. WhtTt* a jenmi niatie an otti mortgage, 
and more than twelve years afU^r made a second otti 
inortga*.m to a stranger, witiiout having given notice 
to the first mortgagees, so as to admit of the exendsu 
(»f their option to advanee the further sum rei|uired 
by the jenmi , — Jleld that the seeoiid mortgagee 
could md redeem the lands comprised in the first 
mortgage. Ali UuBAiR v. Nijulakanden Nam- 
BuniRx . • . . .1 Mad., 366 

22. " ■ Kaividu otti ten^ 

ure . — According to Malabar law, land demised oii 
the tenure cali^ kaividu otti is nMleemahle. Kundu 

«. iMpjcni . . . 1. L. B., 7 Mad., 442 

23. Right to make 

further advance. — tSecoud mortgage to stranger 
without notice to otii^holder invalid. — R. having 
conveyed certain land to P. on otti Umure (mortgage) 
ill 1852, execubnl a deed of further charge (otti kain- 
purani) in 1873 to P.*s wnlow, and in 187U cimveyed 
the jenm (eijuity of rcHleiiiptioii) to her. lietweeri 
1873 and 1879 R. iiiortguge<l the same land to A. by 
jenm paiiayam dwd. In a suit by A, to enforce his 
morigai(e , — Held that inasniueh as H. hail not given 
notice to the otti*bolder, nor given her the option of 
making the further wlvaucu made hy A , A, liad no 
claim ugaiost the laud. Aunv v. Ram ant 

^ [LL.R.,9Mad.,87l 

24. Forfeiture of 

right of pre-emption. — An otti*li<»lder does not forfeit 
his right by endeavouring to set up further cliargea 
in answer to a suit for rtHieinplion and failing to 
prove them, or by denying that an assignment of his 
jenini’s title is valid tx‘i»iise it was made without his 
consent in writing and in dcfeasaiice of his right of 
pr«‘-einptloii without previous offer to him. Kammotu 
Tuluvan PAKAmiAzu Kueuali V. VankathanVittil 
Kiratiib. L L. R., 8 Mad., 74 

26. ■ ■■■-■' ■■ Rale of jenmVs 

r»nhtsai Court sale,—Ku otti mortgi^^ee, if he avails 
hirnsolf f»f his right of pre-emption, must pay what- 
ever sum is boM, Jide offered to the jenmi for his 
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mortgage — continued, 

equity of redemption ; but the otti-bolder is entitled 
to bo fully informed as to the circumstances and 
amount of the offer before electing to buy. Public 
notice of» and the option of bidding at, a Court sale 
of the jeniui's rights, do not constitute a valid offer 
of pre-emption so as to deprive the otti-holdcr of bis 
right of pre-emption, if he does not purchase the 
ienuirs rights. Chbeia Kuishnan «. VisHuu 
Nambudai . .1* Xi. R-.» 6 198 

20, Right of pre- 

emption, — Further charge created hy jenmi. — Auc- 
iion sale of jenmi* s rights subject to further charge, 

Cause of action, — Remedy of veppu-holder,—A 

jenmi (mortgagor) having conveyed certain land 
upon a veppu tenure (mortgage, of which the right 
of pre-emption and the option of making further ad- 
vances are incidents), created a further charge on the 
land, without giving the veppu-holder the option of 
making the advance roiiuired. in execution of a de- 
cree against the jenmi, a judgment- creditor brought 
to sale the right of the jenmi in the land subject to 
the further charge, in a suit brought by the veppu- 
holder to set aside the auction sale on the ground 
tliat his right of pre-emption was injured thereby, — 
Meld that the suit would no lie. Vasudbvan e. 
Kabuavaa . . 1. Li. B., 7 Mad., 309 

27, Peruarthum mortgage.-— 

JjOoat laic of Malabar, — licdetupt the case 
of a mortgage of tlie kind prevailing in a certain part 
of Maluliar called a “ peruartliuui ” mortgage, when 
the mortgagor redeems, the mortgagee is entitled 
(beftire restoration of the mortgaged laml) to be paid 
its market value at the time of redtmiption, not the 
amount for which the laml was mortgaged. 8 hk- 
KAAI V^AKMA V^ALIA ItAJAIl V, MANUALOM AmUOAB 

[1. Ii. B., 1 Mad., 67 

MALICE. 

See Auebst— Civil Arubst. 

1 1. L. B., 4 Calc., 683 
1 N. W., Pt. II, p. 32 : Ed. 1873, 91 

See CuAMraATJ: . I. L. B., 2 Calo., 233 
[13 B. L, B„ 630 

. Proof of malice. — Suit for 

damages for wromjful attachment, — Reasonable and 
probable cause, Absence o/.— Proof of maliee is essen- 
tial to support a suit for damages for tlie wrongful 
suing out of mesne process. Hy malice in its legal 
sense something less is meant than malevolence or 
vindictive feeling. Acts done vexatiously for the pur- 
pose of annoyance, acts done wrongfully and without 
reasuuablo and probable cause, acts done wantonly 
and without the exercise of any caution in investi- 
gating the necessity for them, have been held to be 
malicious. At the same time, to make an act malici- 
ous, it must be show’u that it was done with a wrong- 
ful inteutiou. AcU done in goo<l faith and without 
any w’tougful intention, though they may be such as 
a cautious person would have abstained from, are not 
necessarily malicious. From proof of the absence of 
such cause as w’ould influence a man of ordiuwy 
caution, malice may be presumed j but this is an in- 


MALICE.— Proof of malioe— continued. 
ference which it is optional with the Court, and not 
compulsory on it, to draw, and it may be rebutted by 
proof of good faith. When the persons against 
whom malice is to bo proved are not themselves 
present, but act through agents at a distance, the 
inference of malice should not be drawm from the 
mere proof of the absence of reasonable cause. 
Gotttibab V. Kobebt . 2 N. W., 363 

2. Suit for damages for mali- 

cious attachment. — Reasonable and probable 
cause. — In an action for damages for a malicious 
attachment, it must be shown that the defendant has 
acteil with malice as well os without reasonable and 
probable cause. The circumstances that the facts 
stated ill an application for attacdiment were true, 
and that nothing was concealed which the Court 
ought to have known, is evidence that the applicant 
had reasonable cause upon those facts for the appli- 
, cation. Choubuabee Shkobaj Singh v. Dwabba 
I Doss 4 K". W., 42 

I MALICIOTT8 PBOSECUTION’. 

See Jdeisdiction-^Causks op Jueisdtc- 
Tiojf — C ause of Action — MAL iciura 
PBOSECUTION . . 6B. L.R„141 

See Limitation Act, 1877, art. 23 (1839, 
B. 1, CL. 2) . 1 B. Ii. B S. N., 17 

[8 W. B., 443 

1. Bight to sue, — Previous crimi- 

nal prosecutions , — OJJence under s, 21 J, Penal Code, 
— Compounding offence, — A criminal jirosecution 
for an offence under section 211, Penal Code (false 
charge), is not a condition precedent to the right to 
sue for damages. The bringing of a civil suit imiiorts 
no corrupt agreement or compounding of the offence 
ill such a ease. Shama Churn Bose v. Bhola Nath 
Mutt, 6 JT. R., Civ, Ref,, 9, followed. Vibanna ». 
Nagayyah , I. Xj. B., 3 Mad., 0 

2. .. Reasonable and 

probable cause, — Fjfect of order of discharge of a 
person accused of an offence before a Magistrate . — 
Presidency Magistrates* Act, 11*^ of 1H77, s. 87. — 
The discharge of an accused person hy a Presideney 
Magistrate, under section 87 of the Presidency 
Magistratt's’ Act, IV of 1877, is such a termination 
of the prosecution as entitles the accused to niain- 
taiu an action for malicious prosecution. Venu v. 
OooBYA Nabavan . 1. L. B., 6 Bom., 376 

3. Liability for mere 

bond fide criminal prosecution. — A complainant who 
put the criminal law in motion against a person 
by whom he had been aggrieved, such prosecution 
not being malicious or groundless, should not be held 
civilly responsible for any injury or loss thereby sus- 
taiueil by the person prosecuted. Kishobee ILall 
V. Enaeth Hosbein Kuan. Enabth Hossbin 
Kuan o. Kisuokkb Lall 

[1 M. W., Pt. II, p. 11 : Ed. 1873, 71 

4. Meoess ary evidence. — Reason- 
able cause. Proof of want of. — In a suit for damages 
on account of a charge brought by defendant in a Cri- 
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MAIilCIOUS PBOSECTTTION. — Neoes- 
sary evidence — continued. 
minal Court, which charge was ultiuiately dismissed, 
plaiiitiif must prove in the Civil Court that tl»ere 
was no reasonable cause for bringing the accusation : 
the proceedings in the Criminal Court are not evi- 
dence in the Civil Court. Aguokenath Koy r. 
Kaohika Peushad Bose . . 14 W, B., 839 

5. Keasonahle and 

probable causey Want of . — In an action for damages 
for H malicious prosecution, it is not sutlicient to 
prove merely the dismissal of the charge. It must 
be proved that the j)ro8ecution was without reason- 
able and probable cause. GtJNKESU iJtiTT SlNGU v. 
IdUGNEKKAAl ChoWOIIHY 

[11 B. li. B., P. C„ 821 : 17 W. B., 283 

Affirming decision of lower Court in Mugneeham 
C uowi^HUY V. Gueesu Butt Sikoh 

[5 W. B., 184 

6. Requisites for ac- 

tionfor malicious prosecution . — To sustain an action 
for malicious jiroKccution, the j)ro8ccution must be 
proved to have been malicious and without reasonable 
or probable cause. SvAMl NAYAUnu ». Subuamania 
M l DALI 2 Mad., 158 

7. Proof of malice or 

leant of reasonable cause . — Costs. — Held that there 
being lu) proof that the defendant acted maliciously 
or without probable cause, the suit was not nrnin- 
taiuahle; and under the circumstances the defend- 
ant was entitled to his costs. v. Lkgoe 

[1 Agra, 38 

8 . - — Omission to allege 

malice and icanf of reasonable, and probable cause. 
— Where a plaint alh*ges the cause of a<*tiou to be 
the ]»ro8ccution of a false charge <»f forgery, and the 
statement of the subject-matter imjjorts tliat the 
charge W'as fals** to the knowledge of th<* defendant, 
the t)inisbion to allege cxi)rcHsIy malice and the ab- 
sence of rcasonuhh' and j)rolmhlc cause is no good 
ground of objection to the hearing of the suit. 
Kamabami Ayyan r. lUnu Mupan 

[3 Mad., 372 

9. Malice. — Want 

of reasonable and probable cause . — An action for 
damages for malicious jiroseculion can bu<*cccd only 
if the plaintiff shows both malice and tlic absence of 
reasonable and probable cause, MooNKK L'&IMAH v. 
MuMCIPAL CoMMlSSlUEEUU YOU TUB ToWN OF 

MADBAd ... . . 8 Mad., 151 

10. Onua probandi. — Proof of 

malice and want of reasonable or probable cause,— 

In an action for malicious prosecution, it is for the 
plaintiff to prove the existence of malice and want 
of reasonable or probable cause, Wfore the defendant I 
can he called upon to show that he acted bond fide | 
and upon reasonable grounds, Ixdieving that the 
charge which he instituted was a valid one. Gavb ; 
Haki Das Adhiyabi c. Hayagbib Das ! 

[6B.L. B.,871 > 


MALICIOUS PBOSECUTION. — Onu* 

probandi — continued. 

S. C. Gors Hubkb Dobs v. Htagbib Dobb 

[14 W. B., 425 

NowoorsEE CnrypEB Submah r. Biumomoyeb 
Dabea . . . .8 W. B., 169 

11. Action for dam- 

ages. — In an action for damages for malicious prose- 
i'ution, where it is found that the charge w'as made 
not maliciously, but with good and reasonable cause, 
the onus is on tlic plaintiff, though the charge against 
him was dismissed, to prove malice on the part of 
the tlcfcndant. Malice is not to be inferred merely 
from the uciputtal of the plaintiff. KosUAN ISlBKAB 
V. Kabin ('uandba Guatab 

[6 B. L. B., 377, note ; 12 W, B., 402 

12. Proof of reason- 

able and probable cflWAr.— -But if the charge were 
found to he false, the onus would be on the dofend- 
nnt to show that Im had reasonable and sufficient 
cause for nitikiiig the charge ; and on his failure to 
show any sneh cause, lualicc may be inferred. DlS- 
W'ANATU llAKUlT V. IUMDIIAB SiKKAB 

[6 B. L. B., 375, note 

S. C. Bibuonatu Kuehit v. Kam Diionk Sibcau 

[11 W. R., 42 

• 13. Proof of want of 

rectsonabh cause. — Inference of malice. — In a suit 
fora malicious ])r<)Hccution, the plaintiff is entitled 
ami hound to show that the prosct'ution was nialiei- 
ous and without rciisonahlc and probable cause; and 
if want t>f rcuKonublc and probable cause be shown, 
malice may generally he inferred. Vbngama Nai« 
EAU V. Uauiiava Cuaky . . 2 Mud., 291 

14. Want of reason- 

able cause.. — Inference of malice. — In a suit for 
damages on the ground that Ihtf defendant made a 
false charge of defamation against the ])luintiff and 
ha<l him arrcHt<*il and taken before the Magistrate, 

' who dismissed the charge , — Jit Id Unit the cHseuee of 
I the case lay in theijucstion wluther or not the com- 
• plniiiant had rcasouahh* ground for coiiij>lainiiig lad'oro 
I the Magistrate that the plaintiff hud defamed him. 
Malice would he inferred from tlu; ahscnccof reason- 
able cause. Gi’Boa Beubiiad w. IUmpiial Sahoo 

[20 W. B., 177 

16. — — Acquittal ^ Effect 

of — Good and reasonable cause.— In a suit tor dam- 
ages for malicious jiron*ni(i(»n, wljcrc it was provtal 
that j>laintiff, a man (d‘ property and respectability, 
hail la-cn ebarged by defendant witli theft, and Uiat 
he had been convicted lad'orv the Magistrate, but ac- 
quitted by the SeHsioiis .Judge,— that the mere 
fact of uc<iuittal did not prove that the charge was 
j inulicious; that pro]»crty having been found in plain- 
! tiff s house whicli drfcndunt claimed us his stolen pro- 
jK'rty, jilaintiff could not recover damages, unless it 
was certain that the property in question was not 
stoJeu hut his own ; and that it was for plaintiff to 
show' that there was no ground or rea8<imihle cause for 
bringing the charge. DoOMOBVBBEB Byde v. Obi- 
DHAHEE Moll Doogub . • lOW. B.»4d9 
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HALICIOUS FROSEOUTION—oofi/tMKed. 

10 . Evidence of reasonable and 

probable cause. — Conviction Magittrate and 
acquittal in ISeatiowi Court, — in a suit to recover 
damages for a malicious prosecution, it was proved 
that the case for the prosecution having been that 
the plaintiffs had dishonestly broken open the defend- 
ant’s grain-pit, and the defence that it was done 
under a claim of right, the Joint Magistrate convicted 
the accused, but that his sentence, was reversed by 
the Court of Session, — Held that, in the absence of 
any special circumstances to rebut it, the judgment 
of one competent tribunal against the plaintiffs 
afforded very strong evidence ot reasonable and pro- 
bable cause. PAttlMl llAFUaAZU V. ItBLLAMKONiiA 

CuiMBA Vb^jcayya • . . d Mad., 238 

17. - - Coavic^toM hg 

Criminal Court, — In u suit for damages for defama- 
tkin of character by maliciously bringing a false 
charge against the plaintiff, it is im])ortant, in deter- 
mining the same, to see how the charge has been 
treated by the criminal authorities; and when it was 
found that the plaintiff had actually been convicted 

one Court, that might well be regarded as a weighty 
Circumstance to show that the defendant acted from 
some ade<{uatu cause and u<^ maliciously. GuJNUA 
Kam V, liooLASMB . . • 2N.W.,88 

18. ' Malice, — Negli~ 

gence, Inference from. — The defendant ha<l charged 
the plaintiff with cheating by personation in falsely 
pretending that his (plaintiff’s) wife had been deli- 
vered of a sou, and procuring a child and passing him 
off as the sou so bom. The oise was dismissed by the 
Magistratii, and the plaintiff brought the present suit 
for mal icii>us prosecu tion. 'fhe defendant alleged rea- 
sonable and jirwbable cause and the absence of 
malice. The Civil Judge awarded K50,0U0 damages 
to the plaintiff. Ui>ou appeal, it was contended that 
the charge was iipt malicious, though the facts upon 
which it was based were allowed to be false. Held 
tliat this depended upon the question of the absence 
of reasonable and probable cause, and in case of the 
absence, upon the cogency of the inference derivable 
from it. The test which has received the most ap- 
probation is partly abstract and partly concrete. Was 
it reasonable and proliable cause for any discreet man ? 
Was it so to the maker of the charge ? Upon the 
facts of this case, — Held that if defendant’s conduct 
was mere negligence, it was diesoluta neghgentia : 
that the facts alleged in support of the charge were 
such as, if believed at all, could only be believed and 
acted u|)ou through such negUgeuee that the infer- 
ence of malice w'as irresistible. Goday Naebain 
Gajpatui Hau V , Abkitam Vbeeata Nabsino 
Rau 6 Mad., 85 

X9, Gui/tg knowledge, 

•^Criminal intention, ^Fr oof ef malice, — It is not 
to be presumetl, as a matter of course, from tlie ex- 
istence of an overi'hargc in an account, although the 
error may be an important error, that the tradesman 
delivering the account intentionally inserted it with 
a view to defraud. There should generally be some- 
thing more than the entry of the overcharge to justify 
the presumpliou that it was made wiili a guilty 


MAliIClOnS PROSEOUTION.— Evidence 
of reasonable and probable cause— coaft- 

nued, 

knowledge and criminal intention. W, manufactured 
and delivered to 2>. a puiikha with iron supports. In 
the bill delivered to 1), the iron-work w’as entered 
and charged as weigliing four maunds. 2), paid a 
certain sum on account, promising to pay the balance 
if he was satistied that the charge for the iron- work 
was not exorbitant. W, sued IJ, in the Small Cause 
Court for the balance due on account of the puukha. 
It then appeared that the iron- work only weighed a 
little over two maunds. The Small Cause Court 
Judge dismissed the claim in respect of the punkha 
and iron-work, on the ground that the payment al- 
ready made was sudicieiit. On 3rd February I), 
applied to the Judge for saiictioii to prosi^mte W, 
for making a false claim. On the next day, with- 
out making any inquiry or asking W. for an 
explanation, and without awaiting the result of 
the investigation by the Small Cause Court Judge, 
which would have satisfied him that there was no 
sufficient ground for imputing a criminal intention to 
W,, he instituted a charge of cheating against W, in 
the Magistrate’s Court. When the Judge of the 
Small Cause Court closed his investigation and re- 
fused saiiction, JL>. did not withdraw from the prose- 
cution of the charge in the Magistrate’s Court, which 
was subsequently dismissed. It w'as proved at the 
Investigiitiun in the Small Cause Court that four 
maunds of iron had been deliverctl to the workmen of 
W, and entered by his storekeeper as expended. In 
a suit by }V, against D, to recover damages for a 
malicious prosecution, — Held that the institution of 
the charge in the Magistrate’s Court, after the de- 
fendant had brought the matter before the Judge of 
the Small Cause Court, and knew it was under tho 
Judge’s consideration, and his persistence in tho 
charge in the Magistrate’s Court W'hen, after investi- 
gation, sanction had been refused by the Small Cause 
Court Judge, was sufficient proof of maliee, and that 
on the facts there was no reasonable cause for criminal 
proceedings. WitAXiiiSEALL v, Dxllox 

[0 E. W., 200 

20. Measure of damages.— 5'«6- 

etantial damages. — Where a charge has been made 
against a person of having given false evidence in a 
judicial proceeding and the circumsiances of the caso 
show no reasonable suspicion, the Court will, on suit 
brought, award substantial damages. Anu.ndloll 
Doss V, JoiMBJS Ciiuirx>EE Sen 

[lind. Jur., E. S., 83 

21. Assessment of damages.— 

Fees for counsel. — In a suit for malicious prosecu- 
tiou, the expense of counsel is not a proper element 
in the calculation of damages aw'urdable to a sucrcess- 
ful plaintiff. Ou]>AY Naebain Gajfatui Kau v, 
Aneitau Vjskeata Nabsino Kau . 6 Mad,, 85 

22. M , — Fees paid to 

vakeel for defence before Criminal CoMrf.— -Ina suit 
for damages on account of malicious prosecution, 
the fee paid by the plaintiff to his vakeel for the 
pniqM>se uf his defence before the Criminal Court is an 
element to be cuusidered in assessing the damages 
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MALICIOUS PROSECUTION.— AsBeaa- 

xuent of damages— eon/inuec^. 

suffered. Dictum of Holloway, J., In Oajpathi 
Rau V. Narting Rau, 6 JUatf.^ ^.5, exjdained. 'si-niiA 

Rau V. ViBAFFA . . I. li. R., 6 Mad., 162 

23. — Costs in Criminal 

Court,— In a suit for danm^os for malicious prosecu- 
tion, the plaintiff is entitled to recover tho costs 
necessarily incurred by him in defending himself on 
the criminal charge. JIunnomali Nundi «. Hdbry- 
DA8S ByBAOI 

[I. li. B., 8 Calc., 710 : 11 C. L. B., 205 
MALIKANA. 

tiee Attachment— Subjects of Attach- 
ment — Pkoi'euty and Interest in 
Property of various kinus. 

[T. li. R., 3 Calc., 414 

See Oddh Estates Act, 18(13. 

LI. Xi. B., 4 Calc., 839 

Suit for — 

See Bengal Begulation VITT of 1703, 
a. ttJ . .4 B. Ij. R., A. C., 29 

See Limitation Act, 1877, art 132. 

[4 B. L. B., A. C., 29 
2 W. R., 162 

6 W. R., 161 

7 W. R., 330 
9 W. R., 102 

12 W. R., 498 

13 W. R., 466 
19W. R.,94 
21 W. R., 88 , 

22 W. R., 620, 661 I 
SccSpkcial Appeal— Sm vLL C\rsK Court ! 
8U1T.S— Damages . 3 B. Ij. R., Ap., 96 : 

MAMLATDAR, JURISDICTION OF- 

— — Jlomlnig Act V of ISfii. ~ Pdssrssion. 

— liight of Hviy . — Held that an ordrr pit.'^sed by a 
Maiiilutdar under Act V of 18(H (Ibjinbay), directing 
the acensed to keep open a right of way to a pri\y, 
Ix'ing in reality an injuiK’tion to refrain from din- 
turbing the jK>ssession of the ])artieM, was, therefore, 
wdthin the juri.sdieti(»n of tlie Mainlatdar. Heg. v. 
Krisunashet bin Nabayanshet 

[6 Bom., Cr., 46 

MAMLATDAR, ORDER BY— ' 

See Bombay Land Ue\knue Act, V of 

1873, s. 87 . I. li. E.,8Bom.,188 I 

^e<«Hi(;ii Court, .Jurisdiction OF— High j 
Court, Bumbat— Civil . 9 Bom., 249 
See Possession — Evidence of I'gsses. 
SION . . I. li. B., 5 Bom., 387 

MAMIiATDAR’S COURT. 

See Execution of Dbcbeb— Mode of 
Execution— Generally and Powers 
OF Officers, &c. . 6 Born., A. C., 158 , 


MAMIiATDAR’S COUViT— continued. 

See . Jurisdiction ok Hryenub Court — 
Bombay Regul ation a and Acts. 

[1. li. R., 1 Bom., 624 
Sec Penal Code, s. 188 . 3 Bom., Cr., 53 
[5 Bom., Cr., 21 
See Sanction to Prosecution— Wherb 
Sanction is necessary. 

Ll. li. R., 6 Bom., 187 

MAMLATDARS’ COURTS ACT, BOM' 
BAY, III OF 1876— 

** IfouseaP — “ Premises.** — The in- 
tention of Bombay Act 111 of 1878 as stated in 
the preamble, was not to abolish the old Mamlat- 
dars’ (Umris and create new Coiuts undir the same 
name, but wjis to bring into om‘ consolidating and 
amending Act so miieli of tin' old law and sneh now 
law' as a])peared neeessary for the eonl iniu'd regula- 
tion of the existing CNuirts. 'I’be lligli Court is, 
therefore, not deprivecl of the ]>owi*rs of HUjU'rinti'nd- 
eneo and revision which it exercised over tin.* Mainlat- 
dars* Courts previously to the }»assing of that Act. 
Per PiNiiKYand F. 1). Melvill,.A/. — U nder Boinhay 
Act 111 of 1870 the C\)nrt (»f a Manilatdar luis, for 
purposes of the Act, jurisdiction in a tt>W’n or eity 
situated within the ordinary limits of his tahudva. 
The word “premises” Uhcd in seel ion I of tlie Act 
includes “houses;” and tlu* jurisdiction of the 
Afamlatdar’s Court, couHcipn'iitly, cxl-cMids over a 
liouse for j>urjR)S(*M of the Act. It l)eing not. diuiied 
that the eity of Ahm(*dahad is within tin* limits of 
the Daskroi talooka, tlie jnrisdietion of tin* (Joiirt of 
the Daskroi Mainlatdar extends o\er a house in the 
city of Ahmedabad. Bai Jamna a Rai .Iadav 

[I. Ij. R., 4 Bom., 168 

- — B. 4, cl. 2. — Jurisdiction of Ma ml at, 

dar . — Remoral of earth from field, — Profit of land. 
— The removal of earth from a Held is a taking of ti 
jiortioii of tin* snhstanee, not merely of a prolit, of 
Hie land; and the Mamlatdar has no jnrisdietion, 
under Hci'f ion 4 f)f ihimhay Aet Ml of i87<», to enter- 
tain un aj>plicHtion for an injnin'lion restrain the 
defeinlant from olistrueting tiu' plaintiff in the exer- 
cise of her right to take earth fr nn llm defendanCs 
laud. Faki Ismail e. Umabai Rivalcar 

[I. Ij. R., 7 Bom., 426 

8, 16, cL (c). — Mamlaidar's power 
to try subsequent suit in respect of the same suh- 
jeet-maiier. — Practice. — Parlies. — I’he ujipLicant 
had la*en dispossessed of <-ertain land, in execution of 
a diMTce obtained by tin* ojijsment in the C-'ourt of tho 
Mamlatdar of Karad, under clauw; (c) of section 16 
of the MamlaUbirs' Aet, JII of I87<J, to wdiich he (tbe 
applicant) was not a jiarty. The applicant thereupon 
lirought tlie present suit against the ojijsment to 
recover jMjsHcSKion. The Mamlatdar, relying on a 
Government circular, dismisstal the suit as resjudi„ 
cata. Tlie apjil leant a])plie(l to the High Court under 
its extraordinary jurisdiction. Meld that tho ducree 
maik* by the Mamlat<lar in tbe former suit, under 
clause (c) of section 16 of the Mamlatdars* Courts Act, 
III of 1870, was no bar to tbe exercise liim of 
jurisdiction in the present suit, the present plaintiff 

G E 
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MAMLATDABS» COURTS ACT, BOM- 

BAY, III OP 1876, B. 16, cL {o)— continued, 

(applicant) not having been a party to the former 
proceedings ; and that it was irregular for the Mamlat- 
dar to refer to a Resolution of Government for the 
purpose of determining the effect to bo given to his 
former decree. The order of the Mamlatdar was 
reversed, and the case directed to be heard. GovilfDA 
Babaji V. Naiku Joti . I, li. B., 10 Bom., 78 

MANAGER. 

8ee Act XL Of 1858, a. 18. 

[1. Ij. B., 4 Calo., 929 

— ■ ■ Appointment of, by Court of 

Wards. 

See Right of Suit — Intebhst to buppoet 
Right . . 18 B. Ii. B., Ap., 14 

MANAGER OP ATTACHED PROPER- 
TY. 

See Act XI of 1869, s. 6. 

[12 B. li. B., 297 

, — Appointment of manager.— 

JDiaorHionofCourf . — Procedure. Codct JH82^ a. 

ROB {1859, a. 24;i ). — It is discretionary with the 
Court to aiipoint a managetr under this sc'ction. Beo- 
JKNDKE NaEAIN llOY r. KABSKSBUE IlOY 

[1 W. B., Mis., 16 

Oottum Sikgh V, Ram Sueun LAti. 

[23 W. R., 287 

a, — — - Consent of decree- 

holder. — Civil Procedure Code, 1859, a. 243. — A man- 
ager may Iw appointed by the Court under Act VI 11 
of 1859, section 243, without the consent of the 
decreo-holder. Thakoor Chukdee v. Chowdby 
Chotbb Singh . Marsh., 261 : 2 Hay, 112 

3, — — Citil Procedure 

Code, 1859, s. 243 . — In appointing a manager under 
Section 2441, Act VI 11 of 1869, a Court must exercise 
a reasonable discretion j and the sole reason for such 
appointment ought to be that, whilst the debts would 
lie equally satistied in that manner, and as surely as 
in any other, the arrangement wouhl at the same 
time save the debtor from groat prospective loss. 
ZUHOOBUN t). Nujbbboodhbbn . 11 W. B., 606 

4, — — — 2>aae or mortgage 

ef attached propertg. — Civil Procedure Code, 1859, a. 
243. — Section 213, Act VI II of 1869, gives no author- 
ity to a Court to give a lease or mortpige of attached 
property, but only to give time to the judgment-debtor 
to mortgage or let bis land, or sell part of it when 
he can satisfy the Court that there is reasonable 
ground to believe that the amount of the decree will 
be raised tlioreby. LUOHMBBPItt Doogue v. JroUT 
Indue Tbwaebe . , W. B., 1804, Mis., 6 

5, .. M , i.i —.I..... CitU Procedure 

Code, 1859, s, 243.^0reund for allowing time to 
pug decree . — A Judge is not bonnd, under eection 
243, Act Vlll of 1859, to allow a jud^eat-debtor a 
year's iimo to pay his decree^ willioiii tbe debtor ae- 


MANAGEB OP ATTACHED PBOPER- 

TY. — Appointment of manager — continued. 

signing some good or sufficient reason for the delay, 
— e.g., that the money due to the judgment- creditor 
could be raised equally well in some other way than 
by immediate sale, and that the creditor would not 
by that arrangement be put to loss. Ram Ruttun 
Nboqy V, Land Moetgagb Bank of India 

[17 W. B., 198 

6. » - Ground for allow- 

ing time io pay decree. — Civil Procedure Code, 
1859, e. 243. — There should be a reasonable probabi- 
lity of the debt being discharged by the profits of 
the estate within a reasonably short period. SUHUJ 
Naeain Sahbb V. Ram Pebshad Mtsseb 

[21 W. B., 146 

7. ■ " Inquiry aa to value 

of proper ty.-—Rulaa of High Court, 11th July 1871. 
— Where property of a judgment-debtor is already 
in charge of a manager duly apjiointcd, and it is 
projMised to put other projierties belonging to the 
debtor also under his charge, an attachment of the 
property is iieiressary before ap|>ointing the manager 
to take charge of them. The rule of Court of 11th 
July 1871 does not limit the time for Hhich a 
manager should lie appointed to two years. The 
Judge as to that should exercise a proper discretion. 
Banwaei Lal Sahu r. Giruuari Singh 

[8 B. L. B., Ap., 23 : 16 W. B., 276 

Ajoodhya Doss v, Dooeoa Dutt Singh 

[17 W. B.,101 

8. ' " ■ Time in which 

debt could he paid off. — A Court executing a decree 
was held to have been justified in refusing to appoint 
a nmnagt'r for attacbed pnqierty belonging to the 
judgment-debtor where it would have taken twenty 
years to pay off the debt from the profits of the pro- 
jiorty. But the High Court saw no objection to the 
appointment of a manager to di8]>o8e of portions of 
the |)r<q>erty by sale, mortgage, and otherwise, under 
section 2‘13, Code of Civil Procedure, if the debt 
could thereby be cleareil off in six months. MouiNKB 
Mouun Doss t;. Ram Kant Chowduy 

[15 W. B., 322 

9. ■ ' ' Diatrihution of 

estate under manager. — Priority of creditors. — After 
A., a jndgmejit-cn'ditor, had attacheil proja^rty of 
his debtor under the decree, the Court, at the in- 
stance of the C'ollector of tlic district, ordered that, 
instead of selling the estate, a manager should 1 h; 
appoinU'd, and the rents and profits applied in liqui- 
dation of the claim of A. and other decree-holders. 
Held tliat A. was entitled, as he would ha^e been un- 
der section 270, to some priority over the other cre- 
ditors. The Court, finding that A.^s debt might be 
paid out of the pniceials of the estate ii\ two years, 
and at the same time funds be loft for the retluction 
of the other debts, orderetl that it should be so. 
Peaebb Dbbza r. Boydonafth Baugh 

[Marsh., 413 : 2 Hay, 637 

10. Caueing delay in 

giving aatiafaction of deereps. — Numerous decrees 
had been obtained against the defendants, part of 
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KANAGBB OF ATTACHED PBOPER- 
TY, — Appointment of manager— 

whose property consisted of a village which was at- 
tached in 1859. Tlie village was under tlio manage- 
ment of the Collector, whom the Courts liolow treat- 
ed as a manager put in under section 243 of the 
Code of Civil IVoceduro. The decree-holders re- 
ceived rateable shares in the nett income of the vil- 
lage in liquidation of their resj)ectivo decrees. It 
a])])earcd that it would take fifteen years to pay off 
the various decree-holders. The petitioner up])lied to 
the Civil Court for an attachment of the village in 
execution of his decree. The a])plicalion was re- 
fused on the ground that the village was already tin- 
der attachment in satisfaction of other decrees. I’ jion 
a])peal the High Court ordered a sale of the village, 
the sale-proeeetla tti he dealt with in aceonlance with 
the proper jirovisions of the Code, on the groiiml that 
it conlil never have l>een intended to give the Civil 
Courts fur an indefinite length of time tin* manage- 
ment of the encuinhered estates of the country, or to 
compel decree- holders to submit to such an unreason- 
able delay os tifteen or twenty years before obtaining 
satisfaction of their decree. Qu(Bri \ — Whether sec- 
tion 243 was intended to he applied to the case of 
more than a single decree-holder. Uednum Atciiu- 
TABAMAYYA V, MaUOMKU AMIN KkAN alias DaUA 

Sahib 6 Mad., 272 

IL . J*otver of Court 

to appoint manager , — Decree, on special fg-registered 
bond. — Uegisf ration Act^ JS60, s. 55. — Where the 
lowiT Appellate C<»urt jiasscd a decree on a specially- 
registered bond, setting aside an arrangenieiit made 
by the first (’ourt as to payment by instalments and ; 
its order about interest, — J/eld that section 55 of the ; 
Itegisiration Act a])plie<i to the case, and that the , 
High C(»urt vs'us <*ompetcnt, in siihsecjnent execution j 
proceedings, to make an order nmler section 243, ' 
OMle of Civil Procedure, appointing a receiver, or ' 
giving iqjportunity to the judgineiit-<lehtor t» pay 
off tin* th'cree hy mortgage of the estate. KiSilEM 
COOMABBK iilBBB V. GuBAB CUOMABEK JllliKK i 

L16W. B.,477 : 

I 

12, ' .. . I ■ Ground for re- i 

Jecting application. — Civil Procedure. Cede, 1851)^ . 
M. 243 . — The fact of the judgment-debtor’s jiohschh- 
iiig jirojKTties other than the one attached, is no . 
ground for rejecting an ajiplieation utuKt section 
243, Act Vlll of 1859, for the a)q)ointment of a ■ 
manager. Drbkuuari IIiukk v. Ham Lae Mocker- ! 
JKB . 3 B. L. B„ Ap., 107 ; 12 W. B., 06 | 

I 

13. Circumstane en j 

necessarg for proof of nccessitg for order . — Cioil 
Procedure Code, 1859, s. 245.— Where a judgment- 
debtor asks that a manager he appointed under Act 
VIII of 1859, section 243, he must show that the i 
circumstant«?« are such that the order for which he I 
applies would be a reasonable and x^ropor one. He i 
should not only show what is the income of the ! 
particular property and the amount due under the | 
decree, but he should also show' w hether that income 

is unincuniliered, and if incumbered, to w'hat extemt. 
He cannot ask the Court to make an order under 
this section with respect to one single property be- i 

111 


MAHAGEB OF ATTACHED PBOPEB- 

TY.— Appointment of manager — continued. 
fore disclosing the whole state of his affairs, the 
extent of his liabilities, ami the moans ho has of 
meeting them. Dinobumduoo Sinoh v. Maonaqh- 
TIN 2 C. L. B., 106 

14. ■ Civil Procedure 

Code, 1859, s. 243.— Order staging sale of property. 
— .Section 243 of the Civil I’rtHjediire Cinle does not 
aulhorise an order in the execution department liav- 
ing the effect of staying the sale of certain xiroporty 
for one year. FYZ-uun-i)Biiit v. Uibaubh Sinwh 

[2 H. W„ 1 

16. , .1 — — Civil Procedure 

Code, 1859, s. 243. — Decree on mortgage. — fSeetion 
243, Act Vlll of 1859, docs not apjily to a decree on 
a mortgjigt*, w hen the decree di‘elareH that e4*rtain 
pniperty is to ls‘ sold in sMtisfaetion j) 1' tin* mortgage- 
debt. A manager, therefore, cannot he appointed 
under seed ion 2t3 in sueli a cjiso. WoMDA KllANUM 
V. llAJROor Koar 

[L li. B., 3 Calc., 336 : 1 C. li. R., 296 

16 , Power of Court 

to order pagment out of proceeds of sale.—. ’IMu*. Court 
has no jmwer to onler that the managiT sliould, out 
of the proeceds of the cHlait*, satisfy the claims of 
IKTsons other than doe-n'e-hohhTs. TuAKOOU CuuN- 
J>BR V. CUOWDUUY CllOrKK SlNGIl 

[Marsh., 261: 2 Hay, 112 


17. Ci V it Proa edu rc 

Code, 1859 ^ s. 243. — Power of Courts in mofussil to 
appoint manager pending suit or administration. 
— Held, per Piieau, */., that section 2 13, Act V J 1 1 of 
1859, does not give the (-ourt authority to app(»iiit a 
manager to curry on a jinlgment-dehtor’s htisim'ss 
pending exeeiitioii prof'cedings, and h) invest him w ith 
power to raise money for tliat purpose. Qu<ere , — 
Whether the Ciiil Courts in the niolnssil liave tlio 
power jjosKCHsed hy the Court of Cliune(*ry in Eng- 
land and hy the High (!ourt in (Jalenida of managing 
the prop<*’’ly of ]>url,ieH to a cause pending suitor >m 1- 
miiiistration. Hut however this may )mj, llie ('lonrt’s 


mnager, under sueh eireumstai)e<*M, only aeijuires a 
ight to charge his costs and ex})emiiture against the 
articH to the suit or x>erHons who hav<! knowingly 
lue<*d themselves in a like jsisilion relative to his 
iBUttgcment, ami even then he cun only do in ro- 
[KKd of such expenditure as has been expressly sanc- 
ioiicd by the Court. MoRAN »j. Mittu Hi ijek 

•' PT TOO 


18 


Civil Procedure 


Code, 1859, e. 243 .--D feet on attachment of appoint- 
ing manager,— Kw CHtati* do*-*' not cease to be under 
albichmcnt merely hy the apiiointmeTit of a manager 

...... .r Mohabebe 


under section 213, Act VIII of 1859. 
PBBSHAB SlSGU V. COLLBCTOE OF TiHHOOT 

[18 W. B., 


428 


- '■ — — Power of Court 
leal with property under manager.— y\ic fact of 
anager having hwm ajijiointed to realise the pro- 
ofa projicrty with a view to satisfy certain de- 
ts (even though the apjiointment should have been 
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MAKAGBB OF ATTACHED PROPEH- 
TY.— Appointment of manager — continued, 
confirmed by the High Court) is no bar to a Judge, 
on the application of another decree- holder, inquir- 
ing into the state of tlio proi>crty, and passing proper 
orders ,* and, should he find that the proceeds are in- 
sufiicient to satisfy all the decrees within a reason- 
able time, causing the decree to be executed in the 
usual way. Din Dyal Lall v. Bam Ruttuk Neo- 
OHBB 16 W. B., 46 

20. ' — " ■ Power of waa- 

ager,-^ Officer of Court. — A manager appointed 
under Act YIll of 1859, section 243, so far as 
be is an officer of the Court, is at most the hand 
of the Court for the purpose of gathering in, on be- 
half of the judgment-debtor, the moneys due to 
him, in order that they may be immediately applied 
to the satisfaction of the decree. If he does more 
than this and deals with the subject of the property 
itself, ho must do so as the agent of the judgment- 
debtor, and not properly as an officer of Court. 
In the matter oe the petition op Tkil & Co. 
Teil & Co. «. Abdool Hyb . . 19 W. B., 87 

21. Power qf manager 

under Act VI 11 of 1859, ». 243. — Notice of enhance- 
ment.-^Cinil Procedure y ode {Act X of 1877) ^ s. 603. 
•—A manager appointed under section 243 of Act VIII 
of 1859 is appointed merely to collect rent and other 
receipts and profits of the land, to carry on the exist- 
ing state of affairs as the proprietor himself had 
been doing, and he has no power to issue notice of 
enhancement. Kiibtteii Mojiun Dutt ». Wells 

[1. L. B., 8 Calc., 710 : 11 C. L. R., 13 

22. Removal of manager.'— Omts- 

$ton to fie accounts. — Where a niaimgcr hod not 
filed accounts and the Judge found tliat the manage- 
ment could not bo continued with any prospect of the 
debt being paid within three years, he was held to 
have done right in removing the manager and order- 
ing the proi»crty to bo sold. Hubeb 8unkur Moo- 
ItEBJEB V. JOGENnUO COOMAB MOOKEIUER 

[22 W. B., 220 

28. — ' " — ‘ ■ Summary removal 

at request of decree-holder. — Where a luanager had 
been appointed under section 243, Act VllI of 1859, 
after hearing arguments on both sides, the Judge was 
bold not to ho justifietl in removing him summarily 
at the request of the decree-holder. His order was 
accordingly set aside by the High Court, as well as a 
Bubsequeut order allowing the gale of other pntper- 
ties attached, which jwojHjrties were placed along w’ith 
the others in the hands of the manager. Hu bee 
Bukkub Mooksbjbb v, Joqenlbo Coomar Moo- 
KBKJBB 10 W. B., 66 

24 . Death of manager.— jD»«cre- 

<ion of Court as to renewing managership . — Where 
a Judge, on the death of a manager apjwinted under 
Act VIII of 1859, section 243, reviewetl the progress 
nioile, and finding that, under such luanagemcnt, the 
decree was not likely to be satisfied for a veiy long 
time, directed execution to proceed against the 
estate,— Hsld that his discretion had been properly 
axercised. DooRGA Dutt Singh u, Bunwarbb 
Lall Sahoo . . 25 W. B., 88 


MANAGER OF ESTATE OF LUNA- 
TICS, SECURITY BY— 

See Sale in Execution op Decree— Set- 
ting ASIDE Sale — Irregularity. 

[10 B. L. B., 214 

MANAGER OF JOINT ESTATE. 

See Bengal Regulation V of 1812, s. 26. 

[B. L. B., Sup. Vol., 655 

MANAGER OF JOINT HINDU FAMI- 
LY. 

Sea Cases under Hindu Law — Joint 
Family — Powers op Alienation by 
Mkmbbub — Manager. 

See Limitation Act, 1877, s. 19 (1871, 
B. 20) — Acknowledgment of Debts. 

[I. L. B., 1 Mad., 886 
L L. B., 6 Mad., 169 

MANAGER OP TWO ESTATES, STJIT- 
POB BALANCE OP ACCOUNT BY 
ZEMINDAR AGAINST— 

See Jurisdiction— Causes op Jurisdic- 
tion — Causf op Action— Balance op 
Account, Suit for— 

[7 B. L. B., Ap., 85 

MANAGER UNDER BEGULATION V 
OF 1812, ORDER APPOINTING— 

See Appeal— Regulations. 

[12 B. li. B., 366 

MANDAMUS. 

See Calcutta Municipal Act, 186.3, s. 1 61. 

[8 B. L. R., 433 

See Rules op High Court, Calcutta. 

[8 B. L. B., 438 

— Order absolute for — 

See Letters Patent, High Court, cl. 15. 

[8 B. L. B., 433 

Power of High Court to issue — 

See Transfer of Criminal Cask— Gene- 
ral Cases . I. L. R., 2 Calc., 278 

L Ground for issue of writ. — 

Criminal charge in respect of civil suit pending . — 
of Magistrate. — A mandamus will not issue 
to eom|H*l a Maigstnite to proceed with a <’riiuinHl 
charge in respect of any matter involvetl in, or affect- 
ing the merits of, a civil suit still |)endiiig. 'Fhe 
proper course for a Magistrate to pursue in such a 
case is not to dismiss the summons, but to adjourn 
the hearing pi*nding the decision of the m the 

ci\il action. Queen v. Clarke 

[1 Ind. Jur., O. S., 187 

2, Discretion of 

Magistrate to refuse to proceed with criminal 
charge pending civil suit. — Where a Magistrate 
j has, in the exercise of his discretion, refnsetl to pro- 
i ceed with a criminal charge pending a civil action in 
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XCANDAlItJS. — Qround for issue of writ 

— continued, 

respect of tlio matter out of which the cliarg-o arose, 
a mandamus will not be fafraiited to compel the hear- 
ing of the charge. Ex fabt£ Vakadabajulit 
Nayudu IMacL. 66 j 

8. — Magiitrate finding 

evidence does not amount to ofi'ence charged . — 
JSrror of law. — A charge was made against the 
accused of using eriniinal force under section 141 
of the Penal Code. Th<! Police Mugistiiite licard the 
evidence for the prosecution, and, without disbelieving 
it, decided it did Jiot amount to the offence eharged. 
Held that, assuming that an error of law had been 
committed, the High Court had no jiower to issue a 
mandamus to the Magistrate to commit the act'usetl. 

It was not a case where the Magistnite had declinetl 
jurisdiction : he had exercised his jurisdiction and 
heard tile case. In tub wattku of Emfbkss on the 
PBOSECUTION OP MaLCOLM V. (1 ASP KB 

[I. L. R., 2 Calc., 278 i 

I 

4. lleng. Act VI of '■ 

1863, 8. ISO. — DuHe.'t of Justices of Peace for Town • 
of Calcutta. — Supplying tanks for ica/er.— Under 
section 18 of Hengal Act V 1 of 1863, the .1 iistices of the } 
Peace arc required to keep up and maintain the exist- i 
ing tanks, reservoirs, Ac., vested in them ; or to sub- J 
stitute a new tank, reservoir, &c„ for any existing 
tank, reservoir, &c„ — ije., new works of a like kind, 
each for each, in place of the old. Therefore, where the 
Justices had closed a tank for the pnrinise of con- 
structing in its place a differentmeans of water-supply, 
a mandamus was issued directing the Justices to main- < 
tain the tank and supply it with w^ater, or to substitute 
another tank in its pla<'e and supply that with w ater. 
Queen e. Justices op the Peace poe Town of ■ 
Calcutta . .2 Ind. Jur., N. S., 182 ! 

6. ■ Matter concerning j 

revenue. — License to sell liquor. — Jurisdiction of j 
High Court.— Act XI of 1849, s. O.—Beng. Act III • 
of 1873, s. 1.—21 Geo. Ill, c. 70, s. 8.- Under Act 
XI of 1849, section 9, as amended by Bengal Act III 
of 1873, section 1, whenever a license is granted for | 
the retail sale of intoxicating liquors, the Collector is ' 
authorised to demand “ such fee, tax, or duty as may ' 
from time to time be fixed with the sanction of the ' 
Board of Revenue, or a fee, tax, or duty, atljustcd or • 
regulated in such manner and in accordance wdth 
such rules as the Board of Revenue may prescrilic.” 
The Board of Revenue having notified that liquor '> 
licenses for the year ending March 31st, 1874, would j 
be put up to public auction, certain licens<;d rnjuor ■ 
vendors movetl the High Court for a inamlaimM to ■ 
comjKjl the Board of Revenue to issue rules jiresiTih- j 
ing the fee (layable for licenses. Held that the 
matter wdiolly rclatetl to the revenue, and, therefore, ; 
by 21 George 111, (’ap, 70, section 8, the High Court 
had no jurisdiction. In the katteb op Audhub 
Chundea Shaw. In the matter op Act XI op , 
1849 AQ ambnheh by Bengal Act III of 1873 

[11 B. Ia. R., 260 

6. Company . — "En* 

forcemeni of director's right. — Power of High Court, 


MANUAMUS.— Ground for issue of writ 

— continued, 

— The High Court has jurisdiction to enfore by mand- 
amus the right of ikm'sous duly elected directors of 
a joint-stock company to exercise the functions of 
director of such eonqiany, if such rights are inter- 
fered with by tlie company acting through its other 
directors. Semhle, — That the Court will not refuse 
to interfere by mandamus in such a case merely 
btH-ause the ofKce of a director is not a permanent 
office, or bi'cause a director can be removed fi’om his 
ofiiee hy a special resolution of the shareholders, but, 
in a pro}>er ease, will restore him to bis legal position. 
Meaning of the words “ casual vacancy’’ considered. 
In be the Aldebt Mills Company. Nasarvanji 
Aspanuiauji V. 81L1VJZ Manikbuai . 9 Bom., 438 

7. Befusal by rowi- 

pany to register transfer of shares,— Transfer signed 
hy Judge of High Court , — Cieit Procedure Code, 
IS.yj, s. 267. — Where a company refusetl to register 
a transfer of shares purebaseil by an execution-cre- 
ditor, on the ground that no share eertilieato had been 
priMlueed, but the sale bad been eontirmed, and trans- 
fer signed by a Judge of the High Court under Act 
V^llI of 1850, section 267, a wTit of maiulatiius was 
directed to issue out of the Court, ordering the com- 
pany to register the transfer of such shares, and to 
issue fresh share certificates in respect of tbom. 
Queen r. East Indian Railway Company 

[Bourke, O. C,» 885 : 1 Ind. Jur., N. 8., 268 

8. Writ to compel 

registrar to register transfer of ship. — A mandamus 
will lie to conii>el the registrar to register the trans- 
fer of a ship sold in execution of decree ; but where 
tlio form of transfer was not as it sliould have been, 
but quite irregular, having rcferonco to the Merchant 
Shipjnng Act, the Court refused to issue a manda- 
mus. In the mattbb of the ship “Shah Cal- 
landbe” . 1 Ind. Jur., K. 8 ., 268 

9. — — — Small Cause Court, 

Calcutta. — A mandamus lies from the High Court to 
the Small Cause Court jto compel it to act in ac- 
cordance with law. In be Toolhek Doss Seal 

[2 Ind. Jur., N. B., 133 : 7 W. B., 228 

10. Power of High 

Court over Small Cause Court. — The High Court 
has no jurisdiction to compel a Court of Small Causes 
to re-hear a suit dismissod hy the UitU^r Court on the 
f^Touiui of res Judicata. Bbommo Roop Gogsain e. 
ANUND Moyeb Deeia • . .7 W. B., 816 

11 . Return to writ,^ Sujtciency 

of . — Land Acquisition Act , VI of 1837,- ■ ’By Act VI 
of 1857, sei-tion 2 (for the acri nisi Lion of land for pub- 
fic purpvises), it is enacU^il that, “ wherever it ap- 
lK*ar8 tlie Local Governnierit tliat any land is re- 
quired Ize taken hy Government at the public ex- 
pense for a public purjioBc, a declaration shall be 
mailc to tliat effect, under the signature of a Secretaiy 
t<» tie* Government, or of some officer duly authorised 
to certify the orders of Government,” &c. Therefore 
where the Justices of the Peace for the Town of Cal- 
cutta were called u]K>n by a writ of mandamus issued 
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MA!N1)AMUS.--Keturii to writ — continued, 

out of the High Court at Calcutta to “ continue and 
maintain the existing Wellington Square tank m a 
public tank and to cauHC the same to Ik* supplied with 
water, or forthwith to suhstitute another such public 
tank/* Ac., and they returned that, by a notification 

S uhlished in the Calcutta Gazette on the 6th day of 
farch instant, under the proviHions of Act VI of 
1867 of the Liigislativo Council of India, it was noti- 
fied that “whereas it ajipeared to the Honourable 
the Lieutenant-Governor of liengal that land was re- 
quired to be taken by Government for a public pur- 
pose, viz., for the Calcutta Water- Works, it was 
thereby declared that for the above ^mrpose a public 
tank and s(iuaro known as Wellington Square, &c., 
was required,** and proceeded to justify under this 
notification, &c., — Held that the’ return was bad. 
Req. V. .Tttstioeb of the Peace for tub Town 
OF Calcutta . . .2 Ind. Jur., N. S., 24 

12. Pleading,^ 

Demurrer. — The prosecutor could not, in India, b«ith 
pl(*ad and demur to a rcdurn to a writ of inandaniuH, 
wifhout first obtaining leave of the Court. llEG. ON 
the VROSECUTION OF ToOLSEKLAS NUNDY ®. EAST 

Indian Railway Company 

[} Ind. Jur., N. S., 244 

MANORIAli DUES. 

See Custom . I. L. II., 1 All., 440 

MAFIIiDAS. 

See Malabar Law— Maintenance. 

[I. li. R., 6 Mad., 259 

, Adoption of Hindu Jaw. — Presump- 

tion as to joint property. — Altliongh Mapillas in 
Mahibar ordinarily follow the Hindu custom of hold- 
ing family pro]M‘rty undivided, yet, as tli(»y are not 
subject to the same personal law as the Hiiuhis, their 
claims cannot he gov(‘rned by the h'gal pr<’Hiimption 
of j<nut ownership. Ammutti v. Kunji Kkyi 

[I. D. B., 8 Mad., 452 

MAPS. 

See Evidence— C iTiL Cases— Maps. 

Inspection of— 

See Chub Lands • . 6 B. D. B., 677 

MARKET HATE. 

See Evidence — Civil Casks — Miscella- 
neous Dooument8~Makkkt-ratk, 

[I. li. R., 10 Calc., 565 

MABBIAGE. 

See Consideration , . 2 Mad., 128 

See Hindu Law— MARR iAaB. ! 

See lN.TrNCTiON — U nder Civil Proce- ! 

dure Codes L li. B., 1 Calc., 74 ! 
See Mahomedan Law — Marriage. 

Authority of caste to declare, 

void. 

See Rig AMT . I. Li. B., 1 Bom., 647 


MARBIAQE — continued. 

Buddhist laws of, in Burma. 

See Burma Civil Courts Act, 1875, s. 4. 

[I, li. B., 10 Calc., 777 

— Contract to g^ve in — 

See Specific Performance — Specific 
Performance not allowed. 

[L D. B., 1 Calc., 74 

' ■■ ■ Contract in consideration of— 

See Contract Act, b. 23— Illegal Con- 
tracts— Against Public Policy. 

[26 W. B., 82 
I. L. B., 10 Calc., 1054 

Contract to invalidate — 

See Contract Act, s. 23— Illegal Con- 
tracts — Against Public Policy. 

[11 B. h. R., 129 

Declaration of nnllity of— 

See Divorce Act, ss. 4 and 18. 

[13 B. L. B., 100 

injunction to restrain, pending 

suit. 

See Hindu Law — Marrtaoe— Restraint 
ON, OR Dissolution of, Marriaoe. 

[1. L. R., 1 AIL, 649 

Lawfhl polygamous— 

See Succession Act, s. 60. 

[1, li. R., 1 Calc., 148 

Proof of— 

See Casks under Adultery. 

See Cases under Bigamy. 

presumption of— 

See Casks under Mahomedan Law — Ac- 
knowledgment. 

See Penal Code, b. 498. 

[8 B. D. B., Ap., 63 

Promise to give in— 

See .luBisDicTiON of Civil Court— Mar- 
riages . . 5 B. li. B., 395 

Suit to enforce contract of— 

See .Ifrisdiction of Civil Court— Mar- 
riages . .24 W. R., 380 

Suit to have Hindu marriage 

declared invalid. 

See .Intis diction of Civil Court — 
Makriages. 

[6 B. li. B., 243, 244, note 
1 , Validity of marriage.— 

Adoption btf Cfiristians of Idohomedan religion for 
purpose of marriage . — Bigamg, — Qurere , — Whether 
ft marriage, occonliiig to Mahomedan rites, between 
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MARRIAGE.— Validity of marriage^eonti- 

nued, 

a married Christian man and a Christian woman, 
both of whom became Mahomedans in order to effect 
the marriage, is valid. Seinnkb v. Obub 

[10 B. li. B., 126; 14 Moore’s I. A., 
309 ; 17 W. B., 77 

2. ' ■ ' Zato of domicife,^ 

Zmw of "place of celehraiion. — Semhle ^ — A marriapfc 
ctdebrated in accordance with tiu* law of the doinicilc 
of the parties may be valid, altljon^di it would be in- 
valid by the law of the place where the marriage was 
celebmted. Gabpbb (falsely culled Gonsalves) e. 
Gonsalves . . . 13 B. L. B., 109 

3. - — — — — . Marriage with 

deceased wife's sister. — Statute 5^6 Wm. IV^ e. 54. 
— The niurriaj'e of an Kast Indian, domiciled in 
Calcuttii, with the sister of his deeeascHl wife, is not 
void under 5 and (J William IV, Cap. 5i. Dah M kuces 
t>. Cones 2 Hyde, 66 

4. Marriages of 

Native Christian converts. — 'Mio (piestiou as to the 
validity of the marriaj^e of Native Cliristian converts 
does not de]>eiul on the presence or otherwise of an 
ordained minister of lelig-ion. Kbisto Mohun Cjihis- 
TIAN r. Anuxla . • , 10 W. B., 249 

6. — Prohibited degrees. 

— Poman Catholics.- - East Indians . — Customarg 
law. — Ztspensaftott, Proof of. — Presumption.-^ 
Divorce Act {IV of ISO!)), ss. lU and 53. —Deceased 
wife's sister. Marriage with . — In a suit for restitu- 
tion of conjnpil rights the })arties were Kast Indians, 
and at tlie tiin«‘ of the niarriap*, on 2Und July IH77, 
wen' dtuuieiled in llritish Imlia, resident within the 
limits t)f (’aleutta, and members of the Itomnn Catho- 
lic reli^^ion. Tlie defeiuM* to tin suit was that a 
previous marriap* had, tm dth December 1871, been 
|)erfonueil between the res]M)ndent and the peti- 
tioner’s sist4*r, and the n'spondent prayed that the 
second marriage mi;;ht be d»‘clared a nullity. The 
ceremony of (Jth Dei-einber 1871 had taken place j 
while tin- petitioner’s Hist<*r was on her death-bed 
and in extremis, and Ijad b<*en eelehnib-d in aeeord- I 
anee witli the riles of tlie Homan Catholie C’hurch, i 
and it was held botli by tlie ori^dnal t!ourt and on l 
ap]K‘al to la* a valid marriuKe. Tin* tirst Court (CUN- I 
NINOHAM, J.) held that the seefuid inarriap; was null ! 
and void, on the p^round that tlu* ]»arti»-h were within I 
the prohibited deprrees. Held, on appeal (l*y Gautm, 

C. J and Wilson, J., while referrinpf to a Full 
Hench the question ** whether the second niarriapj 
w»w a valid warriaj'e, <»r, on tlic other hand, was cither 
void or Viddable that it was coinjietent U) the Court, 
in a suit for n'stitiitiou <»f conjuj^al ri^fhU, to make a 
declaratij>n of nullity of marriape if the re8})orideut » 
showed Inmself entitltHl to such relief. Ueld by 
the Full Ihuich. — The priihihited de|?rceM mentioned in 
section 19 of the Indian Divoree Act do not neces- 
sarily mean the di‘^'ree8 pnjhibitod by the law of 
Eupdand. All that was known in respect of the 
parties to the marriajre Ijeinj? that they were Roman ! 
Catholic subjects with Tortupicse names, and it not , 
having Wn found whether they were of English or ■ 
any other Euroj>cau descent, or of native or mixed > 


MABBIAGE.— Validity of marriage— coaft* 

nued, 

parentage, — Meld that the prohibited degrees for tho 
parties to tho marriage were not the degret‘s prohibit- 
ed by the law of England, but those prohibited by 
the customary law of the class to which tln*y belonged, 
— that is to say, the law of tho Rouinu Catholic Church 
as applied in this country. Held by the Division 
lleiich (Garth, <7. J.^ and Wilson, t/.), on the case 
being returned to it. — Where a man ami a woman 
intend to become husband aml]wife, and a ceremony 
of marriage is performed between tliem by a clergy- 
man (*oiU]>etent to perform a valid marriage, the pre- 
sumption in favour of everything necessary to give 
validity to such marriage is one of vt‘ry exceptional 
strength, and, unless rebutted by evidtmee strong, 
distinct, satisfai'tory and conelusive, must prevail. 
Piers V. Piers, 2 If. L. C., 331, follow'cd. Accord- 
ing to the rule of the Church of Home, a disjHUisaiion 
friuii the proper eeclesiastieal authority is nueessary 
to give viilidity to a marriage between a man ami the 
sister of his deeeaHcd wife. In this ease the parties 
were Itoman Catholies ami intemh'd to heeonie hus- 
baml and wife, ami a ciu’emony t>f marriagt* was per- 
formed between them by a elergymau competent tt> 
]»erforin a valid marriage. Held that thi* Court w'hh 
hound to presume that a disjauiHatioii itoei'SHary to 
remove the obstacle to the marriage* on the ground of 
aliiuity had been obtained. Loeez v . DorKZ 

[I. L, B., 12 ChIc., 700 

MARRIAGE ACT (CHRISTIAN), V OP 

1866, 8. 66. 

■ Offence of solemnising illegal t»ar- 

riage, — Celebration of marriage in Hindu form by 
Hindu priest where owe party is a Christian coa- 
vert. — A Hindu priest was ehargeel witli knowing- 
ly and wilfully solemnising a marriage lietwenm two 
peTsoiis, OIK* of w'hoin j>rnf(*Nsed the* Cliristian religion, 
the said priest not being ehily authorised under 
s<>(*ii<m C of Act V of 1865, an offence punishable 
under section 56 of the samo Act, The Sessions 
Judge diseliarged the* ac(‘us(*d without trial on the 
grouml that the (*iiaetmeut in question was inappli- 
eahle to the celehraiion of ii luarriiigt* according to 
the Hindu form by a Hindu priest, though one of 
the contracting particH was a Christian convert. 
Held that this view of the law was (irroiieoiis, and 
that the iu*<*used was primd Jacm liable under sec- 
tion 5G of the Act. ANONyMoirs Cahk 

[6 Mad,, Ap„ 20 

MARRIAGE PRESENTS, SUIT TO EB- 
COVEH— 

See Contbact—Altkkation of Contbaots 
— Alteration nv the (’oukt. 

[13 B. L. B., Ap., 84 

MARRIAGE SETTLEMENT. 

IJi.'HiiAND ANi> Wife. 

[1. L. B., 10 Calo., 961 

See Will— Conbtbuction. 

[I. L. B., 4 Calo., 614 
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MABRIAGE SETTLEMENT— cowDiwed. 

Order as to— 

See DiVoucE Act, s. 40. 

[14 B. L. B., Ap., 6 

CottMf ruction of settlement . — Trust 

funds. — S. beiiij? entitlod to ]>orBonal estate by a 
settlenient executed upon her marriage with if., vested 
it in trustees on terms which conferred ujx)n her an 
estate for lier separate use for life, with remainder, 
in case, slu* should di(* in tlie lifetime of her hushatid, 
to her children, share and share alike. The settle- 
ment did not contain a power to invest in the pur- 
chase of real estate. R. died in the lifetime of and 
a ])ortion of the trust fund was invested by the 
trustees in the jmrehase from S. of real estate vested 
in hi!!* as riipresentative of U. S. afterwards married 
and durinjy her second coverture a furilier ])or- 
tioii of the trust fund was, with the consent of <S'., 
invested in the purchase of real estate. S. survived 
P, and died intestate, lijavinf^ a son and dauifliter and 
the children of another daughter her next (*f kin. 
Ueldy lirst, that the events eontem]ilat.ed by the set- 
tlement not haviu}^ arisen, the trust fund became Iho 
absolute juoperty of <S, j and, second, that the devolu- 
tion of the trust fund was t<' be jjfoverned by the state 
of its investment at tin; tile > of her death, and that 
therefore so much of it as was invested as above must 
descend as real eslate. Held, also, the jiarties beiii;^ 
neither Mahoniediins nor Hindus, and thouj^h not, 
strictly speakini^', all of them Muropean llritish sul>- 
jei'ts, yet Itavin;;: all of them adopted the law which 
afTects Kuro]H‘an Ilritish subjects in India, the real 
estate, whether situaled within or willnait the local 
limits of the jurisdict ion of the Court, would descend 
to the heir-at-law. Kigokdv v. Smith 

[llud, Jur., N.S.,290 

MAHRIED WOMAN, ENTICING 
AWAY ~ 

CoMPorMiiNG 

- [I. li. R., 1 Mad., 101 

See Fenal Code, s. 40S. 

[8 B. li. B., Ap., 63 

MARRIED WOMAN, LI ABILITY OP— 
See Act, s. 4. 

[13 B. L, R., 383 

MARRIED WOMAN’S PROPERTY ACT. 
See Si ccKs&iON Act, s. 4. 

[13 B. L. R., 383 

88. 4, 7, & 8. 

See llusiiANn a.nd Wife. 

[I. L.R., 4 Calc., 140 

88. 7 & 8. 

See ilusBA.ND AND Wife. 

[1. L. R., 1 Calc., 286 

— s. 8. 

See P.VliTIES — I AUTIKS TO SriTS — HCS 

BAUD AND Wife . 10 C. L, B., 636 


MARRIED WOMAN’S PROPERTY ACT 

— continued. 

SB. 8, Q.^Restrni nt on anticipation .-^ 

Transfer of Property Act {IP of lSH2)y s. 10 . — Si>c- 
tion 8 of Act 111 of 1874 extends to the separate pro- 
jierty of a married woman subject to a restraint 
upon anticipation. Section 10 of the Transfer of Pro- 
))erty Act merely excej)ts from the f,^eneral rule laid 
down in that section, the particular case of a married 
woman, and docs not j;ive to a restraint U])on antici- 
pation any greater force than it hud before the pass- 
ing of the Act, but merely preserves to it the effect 
it bad previously, leaving the Married Woman’s Pro- 
perty Act of 1874 and the decisions upon it untouched. 
llippoLiTE V. Stuaet . I. L. B., 12 Calc., 522 

MASSES, BEQUEST FOR PERFORM- 
ANCE OP— 

See Will— C oNSTurcTioN. 

[2 B. L. R., O. C., 148 
} 6 B. L. B., 433 

{ MASTER, LIABILITY OP— 

I See Hill of li a ding . 13 B. L. R., 394 

: See CiiAitTEB Party . 8 B. L. R., 340 

I [I. L. B., 7 Bom., 61 

‘ MASTER, LIEN OP, FOR WAGES AND 
i DISBURSEMENTS. 

I See Hottomry-Hond . 5 B. L. R., 268 

[6 B. L. B., 323 

1 MASTER AND SERVANT. 

See (’iiARciK — F orm of Charge — Spb- 
ciAL Casks — Master and Servant. 

[3 Bom., Ap., 1 
See Judge— Qualifications and Dis- 
qualifications. 

[I. L. R., 0 Bom., 172 
See Limitation Act, 1877, s. 10 (1850, 
8.2 . 1 B. L. R., S. N., 11 

See Magistrate — Duty of — 

I [I. L. R., 0 Bom., 172 

i 1 , Liability of master for acts 

I of servant, — Acts wUhin scope of servant's dutp . — 

, A master is responsible for the acts of his servants 
' done within the scojie of bis duties, and for the 
master’s benefit. Anu.vt Dass r Kelly 
! [1 N. W., Part 7, p. 107 ; Ed. 1873, 194 

2. ^ Trespass.— 

appellant having obtained a decree for khas posses- 
sion of a share in a zemindari, had refused to recog- 
nise the ryots whom the farmers under her co- 
sharers had settled in the estate ; and her servants 
. cut and carried off the crops of those ryo\8. Held 
by Glover, J., that the appellant was liable for the 
acts of her servants, which were done in further- 
ance of her known wishes and for her beueiit. Held 
by Loch, J., that those acts were beyond the ordi- 
nary sco))o i>f the servants’ duty ; and that, unless it 
could be shown that the appellant ordered or ratified 
the acts, she was not liable. In the present case. 
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MA6T£R AND BBRV ANT.— Liability of 
master for acts of servant— 

the circuniBtaiices gave rise to a strong presumption 
that the acts were done with her knowledge, which 
presumption had not been rebutted, and therefore 
she was liable. Suamasundaui Deiii r. DirKiin 
Mandal . . 2 B, L. R., A. O., 227 

S. C. Shama Soonduuek Dkbia v . Mallyut 
MirNDUL . • 11 W. R,, 101 

3 ^ Master of ship. — 

Damage done to person hg subordinate officer or 
Where a servant in the course of his einploy- 
incnt, and in doing what he believed to be for the 
interests of his master, acts carelessly, recklessly, 
wantonly, or inipro]»erly, the master is liable. Hut 
where the act of the servant is dtine hy him to for- 
ward some purpose of his own, the master would 
not he r 4 ‘s])OU 8 ihle. The luasU'r, md the owners, of 
a merchant ship is primarily responsihle for damage 
done in tin* course of his employment hy one of his 
subordinate ottieers or crew to the person who is 
injured. Amonymous . Bourke, A. O. C., 144 

^ - — A boat which 5. 

let to O. A. Co.y for unloading the ship JB., was 
lost in conse<iuenee of the negligence of the mate. 
A’, sued the captain for the danmge sustained, and the 
lower (Vairt dismissed the suit with costs, on the 
gnuind that (?. A. Co„ the ship’s agents, wh(> had 
hired tlu* Ijoat, and not the capUin, were liable. 
Held on appeal, reversing the jmlgment of the lower 
Court, but without costs, that the captain^ was not 
absolved from liability bectausc the injury was 
caused hy the negligence of the crew, although they 
acted contrary to his orders : that it was the duty 
of the ea]»tain to deliver the cargo to tin) consignees, 
anti the lt»atling of the cargo-lunits was a part of 
that duty: and that the fact of the owinu-s of 
the ship having agents in Calcutta did not alt^r 
the relations lietwecu the capUin and the. public. 
ScTiiEULAND V, SuAW . Bouxke, A. O. C,f 22 


MASTER ANP SERVANT.— Liability of 
master for acts of aervant— 

3 , Trespass. — Hat%~ 

JieatioH. — Damages. — The plaintiff lot a cargo- boat 
to If. C.t who had boon employed by the defendants 
to land certain goods. During the landing of the 
g(M>d8 a dispute as to the terms of hiring ai-oso, and 
Lf C. refusing to pay what was alleged by the plain- 
tiff to be due to him for hire of his boat, the plain- 
tiff refused to give up 53 bales then remaining 
unlandetl from his boat. U. C. eommiinieatod the 
circumstances to an assistant in defendant’s firm, 
who afterwards went with If. C. and forcibly took 
the goods from the ]daintiff’s boat, without satisfy- 
ing the ])laiutiff’s lien thereon, and the defendants 
received tlu'iu into their godowns. It was ]iroved 
that tf. C. ami the assistants ai*ted without the 
knowledge or authority of the defendants, and that 
the dt'femlants received the goods w ithout any know- 
ledge of how’ they hail been obtained. Held that, 
in the absence of such knowliHlge on their jiart, the 
receipt of the goods by them did not ainount to 
a ratification of the wrongful act of their assistant 
and U. C. so as to render them liable in an action 
by the plaintiff for damages for the same. GiBISH 
ClIANDBA DASS V. OlLLANDEBS, AuHUTUNOT, & 

Co 2 B. L. R., O. O., 140 

7 , Liability of master for cri- 

minal acts of servant. — Hxpress authorisation. 
— A master is not criminally rcHjionsihle for tho 
wrongful act of a servant, unless he can be shown 
to have exju’essly authorised it. SUKKEU Au KuAN 
V. Golam Hyoeu Kuan . 0 W. B., Cr., 00 

Abetment or inslu 

gation hy master . — IV) make a mastiT criminally 
resiMUisihle for an offence eommiited hy his servants, 
it must he shown that there has been some act or 
illegal omission on the part of the niuster wlieroby 
he ahetti’d tlu* offence or some prior instigation or 
conspiracy. Queen r. Shams rNUKit 

[1 N. W., Ed. 1878, 810 


5 ^ Negligence of ser- 

vant. --Bailor and bailee.— Proprietor and driver 
of public conveyance . — Bombay Act VI of 1H63. 
The plaintiffs ‘sued the proprietor of a buggy for 
damages sustained hy them by reason of the negli- 
gence of the driver of the buggy. It was proved 
that the arrangement lH*tween tlie defendant and the 
driver was tliat the driver should l>e entrusted with 
the buggy and the use of two horses for the day to 
be used entirely at the driver’s discretion for tho 
pur|)ose of plying for hire. The driver was to pay 
three ru^iees a day for the use of the buggy and 
horses. All that he made above that sum was bis 
perquisite for his labour, and any deficiency he bad 
to make gwd. Held that the relation between the 
proprietor and driver of the buggy was that of mas- 
ter and servant, and that the proprietor was liable 
for the driver’s negligence. The relation between 
the proprietor and driver of a public conveyance 
established by Hombay Act VI of 1803 is similar to 
that exihtij»g in England under the English Arts. 
Bombay Teamway Company «. Kuaiuaj Tejpai.l 
[I. L. R., 7 Bom., 119 


9. Indian Ports Act 

{XII of 187.5), s. 22. — The scrvanlH of a contrac- 
tor who luul engagi’d U) discluirge ballast from a ship 
lying in the iK»rt of Calcutta, threw the ballast into 
the river within the limits of the JX;!!, and thus 
committed an ofTenee under section 22 of the Indian 
Forts Act (Act XII of 1H75). It did not apjMsar 
that the contractor luwl alxjtted the offence. Held 
that he was not, in the absence of pnxjf of abetment, 
liable for the acts of his servants. CuUNUi CUUBV 
Mookkujeb n. Empbehs 

[L L. R., 0 Calc., 849 : 12 C. L. R., 608 

10 . Liability of Secretary of 

State for acts of public servants.— done 
within scope of his authority . — The Secretary of 
State is only responsible for tho acts of public ser- 
vants done within the scope of his authority. 8btU 
DuuNBAJ V , Secbbtaky OP State foe India 

[1 N. W., 118 : Ed. 1878, 204 

II Liability of Secretary of 

State for damages occasioned by negligence 
of Government servants.— which 
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MASTER AND SERVANT.— Zilablllty of 
Secretary of State for damages occasioned 
by negligence of Government servants 

continued, 

would render ordinary employer liable, — The Secre- 
tary of State in Council for India is liable for the 
damages occasioned by the negliffcnce of servants in 
die service of Government, if the negligence is such 
as would render an ordinary employer liable. Pen- 
INBULAB AND ORIENTAL STEAM CO. V. SECBETABY 

OP State pob India 

[Bonrke, A. O. C., 166 : 5 Bom^ Ap., 1 

12. Action for harbouring or 

sheltering the servant of another.— 

of contract of service, — An action will not lie for 
the mere harbouring or sheltering a person who is 
under a contract of Wirvice to another, even with 
notice of such contract of service. Jilake v. Lanyon, 

6 T. R.f 221, distinguished. Bbukowskv v. Thacker, 
SriNK, & Co. . . . . 6 B. Xi. R., 107* 

18 . Wrongful dismissal. Suit 

for. — Claim for wayen. — Damages. — Every master 
and employer has an undoubted right to dismiss liis 
servant or agetit at any time for justifiable cause. 
After the disinissal, wbetlu** wrongful or not, the 
servant cannot claim wages. The remedy for wrong- 
ful dismissal is by a(‘tion for the damages sustained 
by tin* servant in consecpience of the breach of the 
masU'r’s contract to employ him. ITs.mut Koon- 
WAR V, Taylkr ... 2 W. R., 307 

ISflUB ClIirNDEB MoOKKBJEE «. PUDDO LOCUUN 
OooFTO . .6 W. R., Mis., 18 

14, — Misconduct, — 

Mere venial faults are not sullicient, but there must 
in' sotmdliing gross in the acts or breaches of duty 
committed U) warrant a snmmary dismissal. Ham 
V, Eastern IlKNaAL Railway Co. . 2 Hyde, 228 

15 , UnsJei {fulness , — 

Insolence. — Justifiable dismissal. — TTuskilfulness in 
a servant is no ground for dismissal unless it amounts 
to absolute? incompetence. A seditary instance of in- 
solence is not sullicient to justify a masU'r in dis- 
missing a skillcil servant. Where no time was 
sjiecitied for a day’s work in a <-ontract, whereby a 
company (the defendants) engaged the plaintiff, a 
skilled mei'hanic, in the capau ity of an engineer, and 
“to unvke himself generally useful,” any work with- 
in his capacity wais held to form part of his duty. 
Superintendenca* of gas-piiu^s is within it. By re- 
fusing when directed to work mort* than eight hours 
a day without extra pay, plaintiff disoWyetl reason- 
able orders, and defendants were justified in dis- 
missing him. Williams v. Great Eastern Hotel 
Co. .... Cor., 76: 2 Hyde, 166 

18 , — Probability of 

similar employment . — Disobedience of orders, — /a- i 
language.~-\i a tinn brings out jK'rsons to j 
a distant country and undertakes to give a return j 
passage, and does not stipulate for putting an end to . 
tlic contract on either side by a|HH*itted notice, either j 
party is entitled to the full Wnetit of the contract i 
in the event of its being put an end to by the other 
before tbo expiration of tiic term of the engagement I 


MASTER AND BEBVANT. — Wrongful 
dismiSBal, Suit for— 0 on/tn«e<^. 
without regard to the probabilities of bis obtaining 
similar employment. The dismissal of a servant is 
justified by refusal to disobey lawful orders, and acts 
of insubordination by the use of intemperate language 
to his employers. Keid v» Scott Thom bon & Co. 

[2 Hyde, 172 

17. - ' - Misconduct of 

servant, — Right to portion of pay due at end of 
month, — A servant is not liable for his misconduct to 
forfeit such portion of his arrears of pay as had 
become due to him at the expiration of a month’s 
service. The servant’s miseonduct may have justifieil 
his discharge in the middle of a month : if so, he is 
entitled to no jiay for any portion of such month. 
Bbojo Mohun Mytse v, Swaynb. Swaynr v, Bro- 
jo Mohun Roy .... 1 Hay, 297 

18. Wrongftil dismissal. Suit 

against Government for. — Contract of service, 
— Public servant. — Payment of monthly wages. — A 
suit for wrongful diamisKal hy one of its servants 
will lie against the Government. In a suit by a 
subordinate ofiieer in the Public Works Department for 
wrongful dismissal agaiusi the Govenmieut, in wbieh 
it was admitted that there was no time of service 
fixed, and in which the plaintiff ]nit in a ineuioran- 
dum of agreement betwi*en himself and the Govitii- 
ment, stipulating that he should give six months* 
notice of his intention to leave the service of the 
Government, — that the hiring was iudetiniie ; 
and that although the plaintiff had bound himself to 
give six months’ notice prior to leaving their service, 
there was no corresponding obligation on the Govern- 
ment to give notice before dismissing him. The 
Government, however, would not l>e alh)Wi*d to exer- 
cise this jKiwer eajirieiously, or to the damage of tlu? 
servant. An indefinite hiring in India does not mean 
a hiring for a year. The mere jiay merit of wages 
monthly is not enough to show that a hiring is a 
monthly hiring. H ra ilES v. Secretary of State 
FOB India in Council . . 7 B. Ij. R., 688 

19 . Wrongful dismissal. Suit for. 

^Acquiescence in reduced rate of wages and stoppage 
of wages. — On the 4lh of July 18GU C, engaged to 
come to India as engine-driver for the East Indian 
Railway Com puny on a progressive salary of H1521 1- 
7 i>er month for the first year, eommeneing July 4tli, 
18t>0; H174-8-8 for the second; R19tI-5-9 for the 
third; H2 18-2- 10 for the fourth, with a free j^assage 
home ; ami the Cmnpany might at any time determine 
the engagement by u six months’ notice. The Com- 
pany gave this lurtice in Septembc‘r 1801. When the 
six months’ notice (*xpired the idaintiff was di-iving 
ballast trains, receiving (under his agi'cemeni) R174- 
8-8 \)CY month. He continued to be so employwl, and 
to receive pay at tire same rate, without interruption 
or objection, until the Iregiuniug of 1804, wheu he was 
employed to drive passenger traius for the defend- 
ants, who thereu^xm increased his salary. The plain- 
tiff did not assent to the increase, but claimed the 
balance of salary due to him, as on the footing of 
his whole service having been service under the ori- 
ginal agreement. His demand not being acceded to. 



( 8708 ) 


DIGEST OF CASES. 


( 8704 ) 


MABTBB AND SERVANT. — Wrongful MASTER AND SERVANT.— WrongftU 
dlBmisBal, Suit fov— continued, disxniMal, Suit for— 

he sued the Company to enforce it, and also for his garden might reasonably be asked to render, and 

passage-money home.^ He also sued for his salary for were not to Ihi interpreted merely as an undertaking 

May 18(>1, during which month he had been suspend- ; that the plaintiff would act linnestly by his employers, 
ed, and his pay hod lyeen withheld; but he had not jjeld, also, that the agreement expressly stating the 
previously claimed the pay so withheld. In 1862 he grounds of dismissal did not preclude the defendants 
had applied to be restored to his position under his from dismissing the plaintiff for ineomjietence. 
original agreement, and was refused. The Court be- MacGillivbat r. JoAAl Assam Tka CoMrANT 
low’ gave C. a decree for the amount claimed, minus I 4 , B, 2 Calcv. 88 

the ])a8sage-money. ITeld on appeal, reversing the * ^ 

decision of the Court below, that a legal notice of dis- 21, - — , JneiificaHonj PUa 

missal having been given, continuance in the service cf.—Mi»conduct.^J»»uet.^Cro»»‘eTaminai\on.--lti 
on a redui*ed salary is evidence of acquiescence by the » suit for wrongful dismissal in which the defendants 

servant in his dismissal ; that in snch a case the ser- pleaded justification by reason of the plaintiff’s mis- 

vant serves under a fresh contract, not at the rate of conduct,~i?c/d (1) that the defemdants at the liear- 

wages previously received by him, hut at the rate he inp. eould not give evidence of a transaction involving 

is actually receiving ; that a servant whose wages instances of misconduct not set forth in their written 

have for one month l>een stopj^cd during suspension statement ; tlu'y should either have filed a supple- 
for allegcil misconduct, and who, continuing in the mental written statement before the hearing, or have 
service, has not claimed them f(tr several years, ^ has furnished the plaintiff with )iarticulars of tho mis- 
ac«iuiesceil in the stoppage. CAMPBELL c. Eabt conduct in tpu'Htion, and intimatiHl to him thoir 

Indian Uailway Company . Bourke, A. O. C., 60 intention of relying on the transaction as going to ob- 

20. — Incompetence.-^ tablish the general allcpition i»f misconduct; (2) that 

Menderhxfj true and jutf. accounts . — The plaintiff, although the tmnsaction in (pieslion could not bo 
having obtained recommendations as a tea assistant made the subject- matU'r of an ancillary issue, and 
in t.be defendant covnimny’s garden in Assam, came evidence of it, as sucb, could not lai reccivi'd, yet that 
out to Calcutta, and, after some interview's with the questions relating to it might be ]>nt to the plaintiff 
defendants’ agimts there, entered into an agn*ement • cross-examination for the purpose of affecting his 
with the defendants to enter into their service as credit. Munciikiisuaw r. New UuiJHTTMaKY 8 pin- 
assistant in their tea gardens for a periml of three INQ AND WfiAVINa COMPANY 
years. The agreement stiiuilated that the plaintiff [I. Xi. R., 4 BoxH., 676 

shouhl, “ when required to do so, render just and true 

accounts, and give every otlier particular and inform- 22. ^ ' Hujht to waffss 

atiou of all moneys, Ac., entrusted to him, or that broken period . — A dismissed servant is entitled to 

may come into his iKissession, pow'er, or custody, or wages for any broken iwriod during which he may 
under his control ; ” ami it W'us also agreed that the have served, at the rate ho was earning wlum dismissed, 
defendants should “ he at liberty to annul this HUGIIOONATII Dabs v. Hallb , 16 W, B., 00 

agreement at any time for wilful misconduct of tho 

plaintiff in not fulfilling the terms and conditions - ” * IustiJlcaiion.~^ 

to he observed by him, or if he shall Ik* prevented by Dishonest and fraudulent conduct . — A master can- 
r<*asou of c*)ntiuued illness from attending hi, or Ik* j not plead, in justification of the Numniary dismisHal of 
hindered thereby in the j>erformanee of, his duties, or i his servant, a eause the exlsienee of whieh was uii« 
by reason of tlie hankrni)tcy, insolvency, or dissolu- i known to him at tlie time of sueh dismissal. At tho 
tinn of the defendant company,” and in those eases : same time snhMetjm'nL knowledge that the servant 
tlie salary was to cease, and the plaintiff he dis- , hod all along in his servin* been guilty of dishonogt 
charged from the defendant eomj)atiy’8 service. The ! oi* fraudulent eomlm t might he ]>lotule(l as a good 
plaintiff ])roceeded to Assam, worked for a short ' reason why a servant should not Im* allowed any 
p«*riod in the defen«lantH’ garden, ami was then dis- 1 more than his wages up to the day of dismissal, 
missetl from the company’s service, on the ground of j Dkbakskb v. JouOUKT . , 0 in', 1^ 

his incompt'tencc. In an action brought for damages i 

for wrongful dismissal, the Judge of the Small Cause 24. Wages, Suit tiuhsequeni 

Court W’US of opinion that, under the circumstances, | misconduct. — Forfeiture of loatjes.—A finding of fact 
ther(* was no implied warranty on the part r»f the j that an em]>loye is entitled to his wages notwith- 
pluiutiff of his com pete nee, and tho groun<lH for dis- ; standing suhwqmmt misconduct, is m)t wrong in law. 
missal having b<‘en expressly stated in the agreement, , KadeB ClIUBN ItAWANEB v. IlENOAL CoAL COMPANY 
the defendants were not justified in dismissing hiir. [21 W. R.^ 405 

on another ground, and therefore shouhl not he allow. 

e<l to give evidence of Ids incomiMftence. Held, on 26. ' ■ AdmlSBion by Bervant after 

reference to the High C(mrt, that the plaintiff, having illegal dismiBBaL— mthout notice.-^ 
expressly undertaken to ren<ler true and just accounts, A manager’s autlmrity U> make any admission which 

his incomiK’tenec to da so would, if proved, Vh* an , canhehinding cm his employers, is withdrawn w’hen 
answer to the a<*tion, and therefore the defendants h*- is flismissed, whether the dismissal is or is not 
ought \a have Im-cu allowed to give eviflence that he upon sueh a notice as the manager has a right to do- 

was incomjKjtent. “ True and just a4'count8 ” meant mand. Kaleb CuiJJtK Ua WANES v. Hbnoal Coal 

inch accounts as an inexperienced assistant in a tea , Company . . . ,21 W. B., 405 
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ICASTEB AND B^RV ANT --continued. 

20, Servant leaving after due 

notiOOf Bight of. — Right to wages . — Custom of 
office. — Wlujro a servant leaves his service after 
giving due notice he is entitled to receive at once all 
pay then due to him, without reference to the cus- 
tom of the office or master he serves, Thomas u. 
Managbb of tub Pionebb Pbess 

[2 Agra, Mia., 1 

27. Monthly servant leaving 

without notice. — Forfeiture of wages, — Where a 
servant who was engaged by the month, served from 
the Ist November to the 3rd December 1872, and left 
his master’s service on the 4th Deceml)cr without 
giving notice, it was held that the servant was entitled 
to be jmid his wages up to the end of November, but 
forfeited the wages payable to him in respect of his 
December services. IIamji Mabae v. liiTTLK 

[10 Bom., 67 

28. Monthly service . — 

Wrongful leaving of emplogmpnt^ Consequence of . — 
Right to vyages, — When a monthly servant leaves his 
employment wrongfully \n the course of the then 
current month, he loses all rights to wages for the 
time he had ac*t\ially served during that month. 
Dhumbb Dbuaba V. Sbvkn ^akb 

[I. li. B., 13 Calc., 80 

MAUBASI TBNUBE. 

See. Enhanckmknt of Rent — Liability 

TO KNHANCEMKNT—CoNHTROrTlON OF 

Documents ah to Liabiuty, &o. 

[2 B. li. B., A. C., 68, note 
3 W. B., Act X, 144 
6 W. B., Act X, 80 
S^cTitle—Evidenobanx) Pkoof op Title 
— Oeneeally . 7 B. li. B., 211 

MAXIMS. 

See Casks undbr Hindu Law — Adoption 
— Doctrine of “Factum talbt” as 

BEGAEDB ADOPTION. 

“ Actus curias neminem gravabit.’’ 

The maxim “ Actus curite nemtnem 

gravahit ’* observed u|Km as roc|uiring qualification. 
Kamuinayani .Iataji Subbakajulu Nayani vaeu 
«. Uddighibi Vbnkatabaya Cubttt 

[2 Mad., 268 

“Audi alteram partem.” 

Sff Club . . I. Xi. B., 7 Mad., 319 

*» Contra non valentem agere non- 

currit prssscriptio.” 

See Limitation Act, 1877, art. 14-4— 
Adybuhe Possession. 

[I. I«. B., 8 Bom., 585 

“Debt turn et contractus sunt 

nullius loci.” 

See Jurisdiction— Causes of Jurisdic- 
tion — Cause of Action — Nrgotiablb 
Instuumbnts . . 1 Mad., 436 


M AXIMS — continued. 

“XzpresBio unlus est exclusio 

alterius.” 

See Deed — Construction. 

[10 Bom., 51 

“ Ignorantia legis neminem ex- 

CUSat.’’ — Suit to set aside illegal adoption, — A suit 
to set aside the adoption of a second son must be 
made within twelve years from cause of action. Tlio 
maxim “ Ignorantia legis neminem escusat ** aj>- 
plies to questions of the Hindu law of inheritance 
and adoption, as well as to otlicr laws. Uadua- 
kissen Mahapater V. Sbbekissen Mahapatee 

[1 W. B., 62 

See as to this maxim, Saduo Singh v. Kisiiner 

[3 N. W., 318 

See contra, Soorburnomonee Dabia v. Petum- 
BBR Dobey . Marsh., 221 : 1 Hay, 497 

“ In pari delicto potior est condi- 
tio possidentis.” 

See Contract — Wagering Contracth. 

[1. li. R., 9 Bom., 358 

See Estoppel — Estoppel by JIeeds and 

OTUEE DoOUMUNTS. 

[L li. R., 1 All., 403 

— — — “No one can be Judge in his own 
cause.” 

See Contract — Conditions Precedent. 

[I. L. B., 5 Mad., 173 

L ^ “Nullum tempuB occurrit 

reg^,’^ — Hindu law. — This maxim is a rule of Hindu 
and Mahomedan as well os English law, Vyakunta 
Bapuji V. Gotbbnmbnt of Bombay 

[12 Bom., Ap., 1 

2. Legislation tn 

Bombay Presidency . — The extent to wdiieh the maxim 
nullum te.mpus occurrit regi has been restrained by 
legislation in the Presidency of Bombay considered. 
Vyakunta Bapuji v. Government of Bombay 

[12 Bom., Ap., 1 

Government of Bombay v. Haribhai Mon- 
BUAI .... 12 Bom., Ap., 225 

“Omnia prsssumuntur contra 

spoliatorem.” 

See Estoppel- Estoppel by Deeds and 
OTHER Documents. 

[3 Bom., A. C., 116 
See Salt, Acts and Regulations «elat- 
ING to—, Bombay. 

[7 Bom., A. C., 89 

“Omnia prmsumuntur rite esse 

acta.” 

See Absconding Offender. 

[1. li. R., 7 Mad., 436 
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MAXIMS— ron^nued. 

Appellate Court— Objbctiox taken 

FOR FIRST TIME ON APPEAL— SPE- 
CIAL Cases— Guardian. 

[2 M. W., 80 

See Execution of Decree— Notice of 
Execution . . .22 W. R., 6 

See Information op Comaiisbion of 
' Offence I. 3a. R., 7 Mad., 436 

L “Omnia preesumuntur rite 

0886 acta.” — Proctedmga vf public ujficer, — The 
pruceedingTJ of a imblic officer must lie presuiuod to bo 
regular ; ami if they t<H)k place long ago {e.ff.t twenty 
yours previou8ly), it is not just to retpiire priwf of 
such circuiu stances as due service of notice. Khan 
V. Bama Soondukee Dobseb . 26 W. R., 62 

2. ' — - — - Perenue cates . — 

As in civil suits so in revenue cases all things niust 
be presuineil to have been correctly done. It is not 
necessary to inquire into the instrucliotis which reve- 
nue agents receive, and until the contrary is shown 
the parties must lie held to have Is'cn pr<q»erly re- 
presented and to be bound by the decisions. Atisan- 
OLLAH V. J U80DA . . .23 Vf, R., 70 

8. Sale in execution 

for arrears of rent. — Whore a tenure is sold in exe- 
cution of a decree for arrtJars of rent, and a certifi- 
caUi of sale is gninted by the Collector, it must bo 
presumed that all the ordinary pnxvjedings relating 
to the [)ayment of tbe purchase- money have been 
fuUillod. Fyazooddeen Buooya r. SiirMsuN- 
NiBSA Biukk . . . .12 W. R., 608 

See Bam Hueiia Hoy Jemadar t>. GoniND Doss 
Byuagee . . . .15 W. R., 281 

4^ Transfer of case 

not recorded. — Where an estate which wjis subject to 
a luortgagi* was uttaelied iu exe<uitit)u, Imt was leaseil i 
imt to fresh tenants and uudei -tenants between tbe i 
alDicbiiient ami tin* sale; and tlie ease was trans- J 
ferred from tlie jurisdiclictn of one Court Ui that of j 
another, in some way wiiicb was not apparent on the j 
record; and the lower Court rule<l tliat tbe trails- 1 
fer was irregular and that tbe sab was void ugaiiibt j 
tbe new lessees and umler-lessees, — Held that tbe : 
lower Court should have assumeil that the sale trans- ; 
fer was regular and tbe sale goisl, and that all pro- j 
ccedings after tbe attachment were of no avail against ! 
tbe judgment-creditors. lluB^ElNA r. Jli.\MUN j 
SiNou 26 W. R., 323 ’ 

6. ■ ' Irregularities in 

proceedings. — Where irregularities luid clearly occur- 
red in proceedings, tbe Court refused to iireKunie a 
jHTsoii bu<l l>een made a Jiarty and was therefore 
Ik)uiuI by tlMTU. Cjiowhhry Mahomrd Zuhoorul 
Ut V. Mahomed Yakooh . 23 W. R., 367 

“ OptimuB interpres reriua 

us us.” 

See Landlord and Tenant— Ejectment 
— Generally . 13 B. L, R., 41 


MAXIMS— 

“Quod fieri non debet» fEotum 

valet.” 

See Casks under Hindu Law — Adop- 
tion-Doctrine OF “ Faotum valet" 

AS REOARDS ADOPTION. 

See Madras Towns Improvement Act, 
111 OF 1871. BS. (11, f)2. 

[L li. R., 7 Mad., 66 

MBA8UREMENT OF liAlHlS. 

See Appeal — Measurement of Lands. 

See Kbs judicata — Estoppel by Judo- 

MKNT . I. L. R., 3 Calc., 271 

[8 C. L. R., 74 

See Bks judicata - Competent Court— 
Keyenub Courts. 

1 1. L. R., 10 Qalo., 607 

1. “Jurisdiction.” — Valuation of 

suit — Seng. Sent Act, 1869, e. 37 . — The word 
“ jurisdietion " in Bengal Act V^ll of 1809, section 
37, refers not merely to local jurisdiction, but also to 
jurisdiction as to value. Peauek Moiiun Mooker- 
JKK V. Uaj Kristo Mookerjek . 20 W. R., 385 

2. Sutt to measure 

land. — lieng. Sent Act, 1S69, s. 37. — A suit to 
establish a zemimhir’s right to measure land must 
be brouglit in the Court which would have bad 
jurisdiction in a suit to rec'oviT such land. SiiURO 
SOONDURKK DeRIA V. BULORAM GoOtlO 

[24 W. R., 423 
8. Right to measure.— jPrt»/7r»efor 

of estate. — Seng. Sent Act, I SOU, s. 37 (Seng. 
Act VI of ISO'J, s. U). — Jlehl by the majority of 
the Court (Skton-Karr, J., duhitante) that a 
jiroprietor of an estate is entitled, under seetioii 9, 
Bengal Art VI of 1802, to iiieasure tbe lands of any 
subordinate tenure within tlie limits of bis estates, 
whatever the ebaraeter or size fd’ the tenure or tho 
uiiiouiil of rent paid in respeet of it. UuN BauA- 
DOOR SiNou r. Muloorum Tevvauek 

[ 8 W. R., 140 

4. Zemindar. — Sena, 

Sent Act, iSiiU, s. 37 {Beng. Act VI of ls02,s. it).— 
There must be some express rcstrietion Wort* a 
zemindar can be pncludeil from tbe l>eneHt given 
biin by scetion 9, Bengal Act VJ of 1802, of measur- 
ing the IhimIh in tbe }MJSHesMioji of bis ryots. OoMA 
Churn Bibwab v. Suirnath Baocheu 

L8 W. R., 14 

6. Proprietor in pos- 

session . — Beng. Sent Act, IH6U, s. 27 {Beng, Act 
Vi of 1862, s. 9) - Under strtion 9, Bmigal Act VI 
of 1H(;2, tbe proprietor w ho <‘an claim to measure 
must be a proprietor in jsjsseHsion, and not a pro- 
prieDir out of jsissession, although he may be able to 
prove his title. Tbe only question which the Collec- 
tor has D. try under lliat setrlion is, which [jersoii is 
in jKissession, and bis decision is final only as to 
pf>8s**s8ion and not as to title. Tho nnsuccessful 
party lias a right to sue in tbe Civil Court for a 
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HBA8URBMBNT OF LANDS.-Rlght to 

mea sure — coni inued, 

declaration of his right. Kalbb Dabs Nctndbe o. 
llAMaUTTBB Dutt . 6 W. R., Aot X, 10 

6 . ■ " " '■ of pro- 

prieior to survey and measure. — JBeng. Rent Aot, 
1869, s. 57.— A proprietor of an estate or tenure has 
a right to make a general survey and measurement 
of the lands comprised in his estate, under the pro- 
visions of section 87 of the llent Act, without prov- 
ing that he is in receipt of the rents, there being 
nothing in law which prevents him from making 
such a survey or measurement as is contemplated 
by sections 26 and 37 merely because his estate 
happens to be sub-let to a number of tenure -holders. 
The only exce])ted case is where there is a Bjiecial 
agreement to the contrary. Hbojekdbo Coomau 
U or 0 . Kbibuna Coomau Ohosr 

[I. L.. R., 7 Calo., 684 : 9 C. Ii. R., 444 

7 . ' ■■ " ' Person in receipt of 

rents. — Jurisdiction of Collector. — Bcng. Rent Act, 
1869,8. 37 {Reng. Act FI of 1HG2, s. .9).— A Collec- 
tor’s jurisdiction to allow a measurement where the 
proprietary right to the land is contested is not bar- 
red by sections {) and 10, Jlengal Act VI of 1862, if 
ho is satisfied that the part) seeking his assistance to 
measure is in receipt of the rents. If the Collector 
disallows the measurement on the ground that the 
applicant is ngt in receipt of the rents, the ]mrty 
aggrieved may api>cal to the tVivil Court. fSMiTii v. 
Nuwdun Lall . . . 6 W. R., Act X, 18 

In the same cjisc on review of judgment the order of 
the High Court was aiiioiidcd, and tlie case remanded 
to the Judge to determine, according to sections Uand 
10 of file almve Act, which party was in receipt of 
the rents, and under which of these sections the ap- 
plication for measununent had Irhjii made, and to 
decide accordingly. Numdun Lall v. Smith 

[7 W. R., 188 

8. Proprietor in re- 

ceipt of renU. — Beng. Rent Act, 1869, s. 37 {Beng. 
Act VI of 1862, s. 9 ). — Under section 9, Heiigal 
Act VI of 1862, only a proprietor who is in receipt 
of the rents of an estate or tenure has a right to 
make a general survey and measurement of the land 
cNjmprised in such estate or tenure. WiSB v. 11am 
Chubdbb Hysack: . , .7 W. R., 415 

Ahsakoollah V. Kadib • . 25 W. R., 92 

8 . ■' — ■ - ' ■ Proprietor in re- 

ceipt of rents. — Proof of possession of land. — A pro- 
prietor of land need only show that he is in undoubt- 
ed possession of the property to entitle liim to ask 
the assistance of the Court to enable him to measure 
his land. Kaj Cufnbbb Boy r. Kibhbn Cuunobb 
[4 W. R., Aot X, 16 

10. Proprietor in re' 

ceipt of rents. — Beng. Rent Aot, 1869, s. 37 (Beng. 
Act VI of 1862, a. 9).— Lease to third party . — 
A proprietor of an estate is not barred from measure- 
ment by the fact of its being leased to a third party; 
nor is a proprietor bound, under section 9, Bengal 
Act V 1 of 1862, to show that he is in actual receipt 


MEASUREMENT OF LANDS.— Bight to 

measure — oo nti nued. 

of the rents at the time when he applies to measure 
the land. Kbishto Motbb Dbbia e. Kam Nidheb 
S iBOAB 9 W. R., 381 

11, Neighbouring ze- 

mindar. — Beng, Rent Act, 1869, ss, 37, 38 (Beng. 
Act VI of 1862, 88. 9 and fO).— Sections 9 and 10 
of Act VI do not embrace the case of a neighbouring 
zemindar alleging to be wronged by the act of the 
Collector or the measuring zemindar. His remedy is 
in a separate civil action. Pbumessubbb Pbbshad 
Nabain Sinqh V. Nubkk Buksh 

[2 W. B., Act X, 101 

12, ' Restraining of 

right of measurement.^ Abandonment of rights of 
measurement to grantee . — The abandonment to a 
grantee of all rights of measurement as against the 
ryots, with a view to resumption of lands within the 
talook, docs not apply to a measurement of the talook 
itself as against tlie grantiie, and does not amount to 
a restraint of the right of measurement under Ben- 
gal Act VI of 1862. Kb DDL Kisuen Doss v. 
Jaminbb . . . .5 W. R., Aot X, 47 

13 . Lessee under 

Court of Wards. — Beng. Rent Act, 1869, s. 37 
(Beng. Act VI of 1862, s. 9).— A lessee under the 
Court of Wards is comj)etcnt, under section 9, 
Bengal Act VI of 1862, to make a general survey of 
the lands comjwised in bis lease. WatboN & Co. 
V. Buoonya Koonwab Nabain Singh 

[W. B., 1864, Act X, 105 

14. " Person not in re- 

ceipt of rents. — Disputed, title . — IHtle. — Possession. 
— Receipt of rent . — Where a person sues to have 
the assistaiUH! of the (Collector to measure lands, of 
which lie alleges himself to be the pro])rietor by pur- 
chase, ho is not entitled to have such assistance if liis 
title is disputed, and if he is found not Ui have been 
in imssessioii or in the receipt of rents from the date 
of his purchase. DuuoA Chaban Mazpmpab v. 
Mauombd Abdas Buuya . . 6 B. L. R., 861 

S. C. Dooboa Chubn 1)088 V. Mahombo Abuas 
Bhooyan . , . .14 W. R., 399 

Uidiolding on appeal under the LetUrrs Patent the 
decision of Cloveb, J., in DooBOA Ciiundbb Doss 
o. Mahomuo Abbas Bhooyan . 14 W. B., 121 

15. ■ - '■ ' ■■■■ Beng. Rent Act, 

1869, s. 37 (Beng. Act VI of 1862, s. 9). — Lakhiraj 
land . — Section 9, Act VI of 1862, gives no authority 
to proprietors to survey or measure lakhiraj land. 
Golam Kubjub V. Ebskinb A Co. 

[11 W^R., 445 

16, ■ ■■■■ Right of zemin- 

dar. — Lakhiraj. — Beng. Rent Act, 1869, s 37 (Beng. 
Act VI of 1862, s. 9 ). — A /.cmindar is not entitled t<‘ 
measure the lauds of a lakhirajdar holding a rent-free 
tenure within the limits of his estate. Uanolal 
Sahu V. SiALi Dhar Das 

[8 B. L. K., Ap., 27 : U W. B., 293 
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HBAStTREMENT OF LAKDS.-Bight to 

TCLtemuXB^continued, 

17. ' ■ " - — - — - Bentf, Rent Act, 

1869, 37 {Beng, Act VI of 1862, s. 9).—LakhiraJ 

land, — The defendant held land ithin the plaintiff’s 
putni, paying rent to the plaintiff, and also certain 
lakhiraj lands. The plaintiff applied to the Collector 
for iwrniission to make a survey and measurement of 
the lands of the putni. He was opposed by the de- 
fendant, who objected to any 8urvc*y lieing’ made of 
the lakliiraj land. Held, under llenji^al Act VI of 
18(>2, sections 0 and 10, the plaintiff was not entitled 
to survey and measure the lakhiraj lands. Prasaic- 
NAMAYI 1)£BI f). ChANDBANATH ChOWDHRY 

[2 B. L. R., 8. N., 6 : 10 W. R., 861 

18. ' — Beng. Bent Act, 

1809, ss. 37 and 39.-~^Right of co'iharere of Joint 
undivided estate to measurement of land . — A sliare- 
holder in a joint undivided estate cannot brinj;^ a suit 
under section 37 of llenp^al Act VIII of 18(10 for the 
measurement of his share. Sanxiram PanjA v. 
liVKUKT PaNJAU 

[10 B. L. R., 897 : 10 W. R., 280 

Nor under Hon^ml Act VI of 18(52, section 10, and 
llenp-al Act VI II of 1869, section 38. Moolook 
CUAND Mt^RDUL r. MdDHOOSOODUN llACUASPirTTY 

[10 B. li. R., 898, note : 16 W. R., 626 

Mahoaikd lUuADrB Mozoomdar n. Raj Kisuen 

SlNClll 

[10 B. li. R., 401, note : 16 W. R., 622 

JSnonPNDiiO Moiiun Roy v. Hjuuooobxjtty 

CulfRR OrNaoPADllYA 

[10 B. li. R., 403, note : 18 W. R., 332 

Baba Cuowdery c, ABEooonnFRN MAnoiiRD 

[1. 1*. R., 7 Calc., 69 

S. C. llrrENNKSSA Bidi Cuowdhant e. Abki)- 
UDPiN Mahomed . . 8 C. L. R,, 73 

Pkakke Mohur Mookebjee V. Ha.i Kuihto 
Mookeujee . . .20 W. R., 3^ 

19 . . ■ ■ ' ■ . I . Beng. Rent Act, 

1869, ss. 37 and ,38. — Measurement of lands . — Vo~ 
sharers. — Notice of intended measurement. — Tlio 
words “the ]»crson claiming the ri^;ht t<» measure” 
in s<‘ction 37 of Ileiij^il Act VIII of 18(59, must be 
rea<I as inijilyinp: the sole proprietor or whoh* h<Kly of 
proprii*tors of the land for the measurement of wliicli 
application is ma<lc. Where, therefore, there are 
joint proprietors, the notice of an iiitx*n<le<l measure- 
ment of the lands must lx* a notiee of all the joint 
proprietors. It is not suthcii'nt that one co-sharer 
should ffivc notice, and make his co-sharers parties 
to the suit. »Scc Santi Ram Panjah v. Bykunt 
Panjah, 10 B. L. R., 397 : 19 W, R., 280; Pearee 
Mohun Mookerjee v. Raj Kisio Mookerjee, 20 W. R., 
385 ; and Moolook Chand Mundul v. Modhoosoodun 
Bac/iusputf y, Hi W, li., 126 : 10 B. L. R.,398, mote. 
IsHAN Chunder Roy r, Bcbaruddin 

[6 C. Ii. R., 182 

20. — Beng. Rent Act, 

1869, s. 38. — Fractional proprietor. —•Parties , — A 
part- proprietor of an estate is competent, under 
Bengal Act VIII of 1669, U) apply for measurement 


MSASUBEMiarT OF liAin>S.— ftight to 

measure — continued. 

of its lands after making the remaining proprietors 
parties to the proceedings. Abdool Hobbbir v. 
Lall Chand Mohtan Dabs 

[I. L. R., 10 Oalo., 36 : 18 O. la B., 888 

21. Shareholder . — 

Proprietor . — An applicant niuler section 10 of Ben- 
gal Act VI of 18(i2 must be the proprietor of iho 
estate, and not merely a shartdiolder in the proprie- 
tary lx)dy. Moolook Chund Mundul v, Modhoo 
Soodun Bachusputfg, 10 B. L. R., 398, note; Ma^ 
homed Bahadur Mozoomdar v. Raj Kishen Singh, 
10 B. L, R., 4.01, note; Shorendro Mohun Rog V. 
Bhuggobuttg Churn Gungopadhga, 10 B.L. R., ^)3, 
note, ftdlowcd. Baba Chqwdhuy v. AukdooddEbn 
Mahomed , . . 1. Ij. R., 7 Calo., 69 

S. C. UUPBNNEBBA BiBI CHOWDHANt V. ABED- 

VDDiN Mahomed . . 8 C. Ii. B., 78 

22. lilubility to measurement. 

— Beng. Rent Act, 1869, s. 37 {Beng. Act VI of 
1862, 8, 9). — Suit against different defendants . — 
A single suit simply to meiiHurc laiuls may bo 
brought under section 9, Bengal Act V'l «)f 1862, 
against several dcf(>ndantH, altliougb their riglits 
and tennrcH are different. Shuhhkk Bhoobun Ba- 
NEUJEB V. KuBOOOOMAU CllATXBUJKK 

[8 W. R., 94 

23. Beng. Rent 

Act, 1869, s. 87 {Beng. Act VI of 1862, s. 9).— 
Purchaser of subordinate tenure. — The purchaser of 
a Huhordinate tenure who did not enter his name in 
the talookdar’s serishta, and whose tenure, therefore, 
was not wh<dly disconncide*! from the estate to 
which it hiul been joint'd, is liable to have his lands 
measured under section 0, Bengal Act VI of 18(52. 
TwEEDijf V. JtAM JNauain Dosb , 9 W, B., 161 

24. Application for measure- 

ment.— yieny. Rent Act, 1809, s. 38.— Right to 
measure. — Williont a sjuscial application made by the 
jiroprictor, under Bengal Act VIII of 18(59, Huctioii 
38, neither tJollccbir nor .lodge has any right to as- 
certain or record teiiurrs or umler-tennrcs of jxtrsotis 
interested otherwise than as occupants. KadrK 

Nath Cuuuekuuutty v. Reily , 24 W, R„ 272 

26. Beng, Rent 

Act, 1869, s. 38 {Beng. Act I'J of 1802, s. 10).— 
Sc<*tiou 10, Bengal Act VI of 1862, contemplates the 
case of a j)roj)rietor of an estuU* who, by ntasuii of in- 
ability to ascertain who are the jM^rsmis liable to pay 
rent to him, is unable to measure liis estate ; but not 
that of a putiiidsir wlio knows who is liable to ])ay 
rent U> liim, and whose attempt to get the Collector’s 
assistance in a minute measurement of the lands held 
by f.acb of the ryots is simjdy with a view to harass 
and opjiress them. Dw'arkanatu Chuckerbutty 
V, BuoWANEE KiUUORB CHUCEERBUTXy 

[8 W. B., 12 

26. — — Beng. Rent 

Act, 1869, s. .38 {Beng. Art VI of 1862, s. JO).— 
A i^rty applying under section 10, Bengal Act VI of 
1862, is entitled to lueaaura only such lauds as arc 
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HEASUBEMENT OF LAEDB.— AppUoa- 

tion for measurement — continued. 
compriB<Kl in his estate, and for which he is entitled 
to receive rent; he is not entitled under cover of that 
section to measure lands not coui)>riBed in the estate 
which he has purchased. Khugunduonath Mul- 
XJOK V. Kantbb liABi Paul . 14 W. B., 868 

27. Beng. Rent 

Act, 1S69, #. 88 {Beng. Act VJ of 1862, «. 10).— 
Section 10, Bengal Act VI of 1802, contemplates 
possession by the receipts of rents for those lands of 
which the measurement is applied for. Pubbbjan 
Kbatook V, Bykukt Chundbb Cuuokbbbutty 

[7 W. B^ 96 

28. Beng. Rent 

Act, 1869, t. 39 (Beng. Act VI of 1862, g. 10).— 
Combination of r^otg to withhold information . — 
Where ryots combine to withhold from the landlord 
information req^uisite to unable him to collect his due 
rents, one suit may be brought against a number of 
them, under section 10, Bengal Act VI of 18()2, for 
measurement and ascertainment by the Collector of 
the details of the tenures of each ryot. Solano v. 
SooBBON Ilor . . .6 W. B., Act X, 4 

29. Ne ceg sarg 

proof. — Beng. Rent Act, 1869, s. 38 (Beng. Act 
VI of 1862, a. 10). — An applicant under section 10, 
Bengal Act VI of 18(52, must lirst prove what steps 
he has taken to obtain the knowledge of the tenures 
in his cstaUs and that he is unable to measure lie- 
cause he is unable to ascertain them. If his aver- 
ments are objected to, and the Collector proceeds 
without inquiry, the jiroctHjdings are invalid and 
without jurisdiction. An applicant under the above 
section must be tlm proprietor of the cstaU^ and not 
a shareholder only in the proprietary body. Maho- 
ifKD Bahauoou Mojoomuak V. Uaj Kisubn Sing 

[16 W. B., 622 : 10 B. L. B., 401. note 

80. Benq. Rent 

Act, 1869, a. 38 (Beng. Act VI of 1862, a. 10).— 
Mnhancement of rent and reaumpfion of rent-free 
lands. — Section 10, Bengal Act VI of 18(52, was in- 
tended to assist a proprietor to measure the lands 
comprised in his estate when he cannot ascertain who 
the ryots are, what lands are in their oecupation, and 
what rents they have to pay ; but not to enable him 
to enhance the nuits of the ryots ; or resume rent- 
free lauds by throwing tlie onus on the lakhirajdar 
to prov e his rent-free holding. Suauoda Bkukhau 
Gangooly V. llAJ Mouun Koy . 18 W. B.. 166 

81, Neceaaarg evi- 

dence, — Beng. Act VHI of 1869, a. 38. — Before a 
proprietor in jiossession as a ticcatlar or proprietor for 
the time lx*ing, standing in the shoes of the proprie- 
tor. can apply under Bengal Act VI 11 of 18(59, sec- 
tion 38, to have his estate measured, ho must show 
tlint he is in need of the helji which the section pro- 
poses should be granted, and that he cauuot ascertain 
who ore the jiersons liable to pay rent to him or the 
^ture of their holdings. Proceedings taken without 
inquiry as to the existence of the state of facts re- 
quired under section 88 arc invalid, whether taken 


MEASUBEMENT OF LAEDS.— Applica- 
tion for meaBUrement— 
by the Collector or by the Civil Court, Jamalood- 
i>BBN Hossbin V. Kamadhin Mibber 

[24 W. B., 831 

Affirmed on appeal under the Letters Patent 

[26 W, Bh 136 

82. Right of auction- 

purchaaer to meaaure. — Beng. Act Vlll of 1869, 
a. ^8.— Where ail auction-purchaser at a sale for 
arrears of Government revenue applied, under Bengal 
Act VIII of 18G9, section 38, for measurement of the 
purchased estate, and no objection was made in the 
lirst instance on the score of ability to measure by 
the ryots, — Held that the applicant's right to mea- 
sure w^as undoubted. Per Gloyeb, J. — A zemindar 
cannot insist upon a measurement simply by alleging 
inability to measure, but must, in ordinary circum- 
stances, prove such inability. Abdool Babbb v. 
Nittyanund Koondoo . , 21 W. B., 103 

S3, Beng. Rent Act, 

1869, a. .H8 (Beng. Act VI of 1862, a. 10). — Power 
of revenue ojficera. — Section 10, Bengal Act VI of 
1802, merely emjKiw’erH revenue officers t<j decide 
what rate of rent the tenant of a particular paix'cl of 
land has been I’aying, and does not emjmwer them to 
declare that rent at a certain raU* sliall he paid sim- 
ply because rent at that rate has been ))aid by the 
tenants of neighbouring lands. Anunt Manjubk v. 
Jor CnuNLKB CuowDURY . . 12 W, K., 371 

Sbbe Misbeu V, CuowLY . . 16 W. B., 243 

34. Beng. Rent Act, 

1869, a. 38 (Beng. Act VI of 1<S62, a, 10), — JJutg 
of Collector. — Rale of rent. Determination of. — Tho 
Collet-tor’s duty under Bengal Act VI of 1802, sec- 
tion 10, is to ascertain the actually existing rates of 
rent payable by the ryot to the zemiiular : he has no 
jurisdiction to assess the rent at enhanced rates. 

CitowpY V. Omrao Singh . . 22 W. B., 476 

liuTTOO Singh r. Cbowhy 

[22 W. B., 477, note 

Nbem Chand Sauoo v. Kam Guolam Singh 

[24 W. K., 424 

36, Beng. Rent Act, 

1869, a. 38 (Beng. Act VI of 1862, a. 10 ). — Power 
of Collector. — Question of title. — On an apjdication 
to measure the lands of a particular estate, the Col- 
lector is not emjKiwpred by Bengal Act VI of 1802 
to deU’nnine summarily the character of every hold- 
ing n|K)n tliat estate, but only to inquire ho>v and by 
whom every jiortioii of land therein is held, and what 
rent is payable in respect of such land. In the 
event of a Collector recording that particular tenants 
claimetl to hold as inokurraridars, a CHvil Court 
would have juris<liction to determine a title on which 
a cloud had been cast by his proceedings. Wise v. 
Lajlhoo Khan . . .16 W. B., 60 

36. Power of Col- 

lector. — Aaaeaament of rent a. — Beng. Rent Act, 
1869, a. 38 (Beng. Act VI of 1862, a. 10).—VnAer 
tho above section, the Collector is not entitled to 
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tion for mea8urement~-^oi»^«}iiM<tf. 
assew the rente at what he considers to he fair and 
reuonable rates from the rents prevailing in the 
neighbouring properties, but is only authorised to 
ascertain for the landlord what the existing condi- 
tion of his estate is, what arc the uioasuremeiits, 
what the names of his tenants, and what the renU 
they are paying. Anunt Manjhee v. Jo^ Chunder 
Chotcdhrtff 12 iV , A., 871^ followed. In a suit for 
rent by one co-sharer, the plaintiff claimed that the 
rent should be calculated at the rate fixed by the 
Collector, in a proceeding held by him under section 
10 of Bengal Act VI of 1862. It appeared that 
the defendants had not had notice of the proceeding, 
and that the Collector hail ascertained the rate from 
the rents paid in the neighbouring projierties. Meld 
that the proceedings of the Collector were irregular, 
as he had acted without jurisdiction, and that they 
were not binding on the defendanU for the puriwse 
of showing the rate at which rent was jiayable by 
them. Baba Chowbhjit t>. Abboooddbrn Maiio- 

I. L. R., 7 Calc., 69 

S. C. Rufennessa Bibi Cbowduani «. Abed- 
UDDiN Mahomed . . 8 C. L. R., 73 

87. — Fixing ratee of rent— Dn/y 

of Collector,— Menff. Act Vlll of 1869, a. 38.— 
Finality of proceeding t.—lw a suit in which defend- 
ant hail admitted his tenancy but had disputed the 
amount of the rent claimed by plaintiff, and jdaintiff 
had not ma<le a special application to the Collector, 
under section 38, Act Vlll of 1869, for the determi- 
nation and record of tenures, under-tenures, and 
rates of rent in the land in suit,— HeW that, in the 
absence of any special order of the Collector fixing 
tin* rates of rent, there was no legal order w'hich 
could be considered final, and the matter was open to 
the Civil Court. Jamalooddebb Hobbbin e, Kama- 
DIIBKN Mibseb . . . . 86 W. R., 130 

Affirming on appeal under the Letters Patent, S C. . 

[a4W.R.,831 

38. Duty of CoUec~ ' 

tor.—Beng, Rent Act, 1869, a. 38,— Delegation of 
poicera by Collector to Ameen . — In a suit under sec- 
tion 38, the Collector cannot delegate his powers to an 
Ameen or accept absolutely without reservation the 
whole report of that officer, and order assessment in 
acconlance with the rates found by him ; such rejiort 
being only a part of the evidence to be taken into con- 
sideration. Bhbiul Shaikh v. Mills 

[a4W.R.,184 , 

^ Ameen deputed ' 

to meaaure. Duty of—Beng. Rent Act, 1869, a, 38 
(Beng, Act VI of 1862, a. 10 ). — An Ameen deputed to 
make a measurement under the provisions of section 
lU, Bengal Act VI of 1862,18 Ixmnd to record the 
state of things as actually existing, and has no busiucis 
to record what he thinks ought to be the rates. If, 
however, the Ameen, or the Collector superintending 
his proc^iiigs, does any act not in conformity with 
this section, the remedy for any party dissatisfied is to 
appeal to the Civil Court within the time and in the 
manner prescribed by Act X of 1859. Bala Tha- 
KOOR r. MxoHBUBir SwoH . 14 W. 


MBASUREMBNT OF IiAin>8.-.Flzlng 
rates of rent— con^tnNsd. 

40. Bena, Aet VIII 

of 1869, a. 38. — Power qf Collector. — Where an ap- 
plication is made to a Collector under Bengal Act 
VIII of 1869, section 38, for the measurement of cer- 
tain lands without any *' special application ** to him to 
determine the rates of rent, any proceedings regard- 
ing the rates of rent are inadmissible. Cbowdy o. 
PoouuN SiNOH . , .82 W. B., 480 

41 . Resistance to measurement. 

— Right to intervene. — Intermediate tenant, — Bong. 
Rent Aet, 1869, e. 38 {Beng. Act VI oj 1862, t. 10). 
— The fact of a measurement and jummabundi having 
been effected under the provisions of Bengal Act VI 
of 1862, section 10, cannot deprive an intermediate 
tonant of the right of intervening under Act X of 
1869, section 77, nor is the intervenor deprived of 
that protection, even though Act X no longer exists. 
MUDUOO SOODUM SUAUA O. GOFAL SHAIKH 

[22 W. R., 608 

42. Interference hg 

third pnrtg . — Duty of Collector. — Beng. Rent Act, 
1869, a. 38 {Beng. Act VI of 1862, a. iO).— Where 
the progress of a measurcineni under section 10, Ben- 
gal Act VI of 18(52, is interfered with by a third party 
eJaiming the land, the ))ro|)er course for the Culmctor 
is to hold his band, leaving it to the parties to seek 
their reintHly in the Civil Court. He eaunot, however, 
make any order which will pre.veiit the intervenor 
coming in under section 77, Act X of 1859, Wibk*. 
Bambee SuAiiA . . . . 16 W. R., 61 

43 . Objections to measurement. 

•—Jieng. Rent Act, 1809, a. 38. — Power of Collector 
in dealing with ohjectiona to meaaurement . — Quaere, 
— After having comnieneed proceedings under sec- 
tion 38 of Bengal Act VIII of 1869, bos a Colloctor 
power to refer some of the objections taken to one 
Deputy Collector and some to another ? Omxd Ali 
L. Nitty AN UED Uoy . . . 24 W. R., 171 

44. — — Beng. Rent Act, 

1869, a. 38 {Beng. Act VI of 1862, a. 10). — Objeo- 
lions to mmaurement proceedings. — Where a mea- 
surement under Bengal Act VI of 1862 was completed 
without any objeetioiis liaving been made to it by 
the ryots while in progress, it whs held that it was 
not coinjM‘tont for the Judge in appeal to sot aside the 
proceedings on objections mailc Bubsis^uently. Qo- 
LDCK Kisuobb Acuabjbb V . Kbbha Majubb 

[16 W.IL,28 

45 . — Measurement qf 

chur lands according to agreement. — Effect of error 
as distinguished from fraud.— Omieaion to object to 
measurement at time it was taken, — A superior owner 
of chur land, and his timants, who held it in howla- 
dari ** tenure, agre©<l, with reference to alluvion and 
diluvion, that the chur should be measured from time 
to time, on notice, and tliat unless the tenants should 
give a separate " daul kabuliat” for the land found 
to bo accreted, the superior owner should take posses- 
sion of it. A measurement by the superior owner was 
made on notice to the tenants, and bond Jide ; but it 
was incorrectly made, — ^the traants, however, raising 

6 F 


111 
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MBASXTBBMESTT OF IiAZTDS. — Objeo- 

tionB to measurement 
no objection at the time. They, afterwards, when a 
suit was brought against them by the superior owner 
for possession of alleged accrete lands, set up the 
defence that the measurement hod been made in their 
absence and was incorrect. Held by the Privy Coun- 
cil that the tenants could not defeat the suit merely 
on the ground of the incorrectness of the measure- 
ment, there being no fraud ; but that they were not 
entitled to ask the Court to decide what the amount 
of the property was which the plaintiff was entitled 
to recover. Alimuddi v. Kali Kbibhna Taoobb 
[I. li. B., 10 Calo., 896 

49 . Measurement of waste 

lands. — Beng, Rent. Act, 1869^ a. 38. — Beng. Civil 
Courta Act (VI of 1871), a. 22. — Appeal . — An ap- 
plication for the measurement of a whole estate 
under section 38 of Bengal Act VIII of 18(19 canjiot 
be granted where waste lands in that estate have 
been brought into cultivation by various ryots, and 
the landlord is unable to ascertain which of the ryots 
have appropriated such waste lands as part of their 
jotes. Before a measurement can be ordered under 
that section, it is necessary to establish by evidence 
the facts set out in the ,>ctition for measurement; 
and to show that the lauds sought to be measurtjd 
are known, but that the tenants liable to pay rent 
in respect of such lands are unknown. Lalla 
CHBUI LAL V . ItAMDUUKl QOFB 

[I. Ii. B.. 13 Calc., 67 

47 . Measurement of chur lands.— 

Accretion to tenure. — Measurement made in absence 
of tenants. — Notice . — Where a kabuliat stipuiatod 
that on the acicretion to a certain howla of any new 
cultivable chur, a fresh measurement should be made 
of the chur and howla, and that excess rent should be 
paid for the excess land at a stipulated rate up to five 
drones, and at |)ergunnah rates for the residue : in de- 
fault thereof rent to bo realised according to law, or 
service made on the tenants of a notice “requiring 
them to take a settlement of the excess land, and to 
file a kabuliat and fixing the time at fifteen days,” 
otherwise the excess land to bo settled with others, — 
the kabuliatdar measured the howla and accreted chur 
without notice to the tenants and in their absence, 
then served on the tenants a notice thereof, and of 
the increased rent demanded, requiring them to ap- 
pear within fifteen days and file a kabuliat for the 
said amount and rent, or that he would take khas 
jK>Bsession. In a suit, amongst other things, for as- 
sessment of rent of the excess laud, — Held that the 
tenants were not l>ound by the measurement made by 
the kabuliatdar in their absence. Ham Coohab 
Ghosb e. Kali Kbishna Taoobb 

[Ii. B., 13 I. a., 116 : 1. Ii. B., 14 Calo., 98 

43, I. II Prooedure. — Inquirg and evu 

dance as to inabili ty to ascertain tenants. — Beng. Act 
'VIII of 1869, ss. 38, 39. ^Appeal from order. ^ 
Separate appeal. — The Court to which an application 
under section 38 of Bengal Act VIII of 1869 is 
made on the ground that the applicant is unable to 
ascertain who are the (Ktrsous liable to pay rent, 
ought not to make an order in his favour except 


MBA8UBEMENT OF li ABTDS. - F^e- 

dure — continued. 

upon inquiry and proof of his alleged inability. 
Where an order has been passed by the Civil Court 
under section 38, and the Collector has upon that 
order made his decision, ryots aggrieved by the deci- 
sion ought not to appeal jointly, but separately under 
section 39 of the Act. Mahomed Bahadoor Mojoom^ 
dar V. Bajkishen Singh, 10 B. L. R., 40 (note) : 16 
JV. M., 522y followed. Laloo Siekab v. Joout 
Kishobb Aohabjea • . 13 C. li. B., 203 

49. Proof of conduct 

of proceedings in accordance with Act. — Beng, 
Rent Act, 1869, a. 38 (Beng. Act VI of 1862, a. 
10). — Proceedings of revenue officers. — Per Jaceson, 

— The High Court will not hold any person bound 
by the finding specified in Bengal Act VI of 18G2, sec- 
tion 10, unless it is shown l)eyond a doubt that the 
proceedings of the revenue ofiicers referred to have 
been conducted in strict accordance with the terms 
of that section. Dinobundhoo Chowdhby v. 
Dinonath Mookbbjbb . . 19 W. B., 168 

60. — — Notice. — Beng. 

Rent Acty 1869, a. 38, — Rx parte orders. — Proceed- 
ings for measurement of land. — In proceedings 
under section 38 of the Bengal Rent Law, Act VIII 
of 18G9, the Collector should, as a rule, jmss no order 
ex parte without previously giving timely notice to 
the other i)arty or j[)artie8 sought to be affected by 
the order. In the matteb of the petition op 
Peotap Ciiundeb Ghosb. Kally Chubn Dutt 
V. Peotap Chundeb Ghose 

[I. L. B., 8 Calc., 848 : 12 C. li. B., 407 

61. — — Notice. — Mea- 

surement of lands in order to enhance. — Notice of en- 
hancement. — ActX of 1859, S.26. — An under-tenant 
or ryot is not bound by a measurcinetit under Act 
X of 1859, section 2(), made in his absence, unless 
he has received notice. Jahub Cuundee Ualdab 
V. Etwabbb Lubheub . . Marsh., 498 

S. C. Etwabbe Lusheub v. Jadub Chundeb 
Haldab .... 2 Hay, 699 

62. ■ " " - Notice. — Khasra 

or appraisement of land. — Bannahundi tenant. — Pre- 
sence of tenant. — Notice to tenant of khasra. — In a 
suit for rent, where the quantity of land for which 
rent is claimed is in dispute, and the landlord pro- 
duces as evidence a khasra or appraisement of the 
laud, it is not necessary for him to show that the 
estimate wa.s drawn up in jiresenee of the defendant 
and was acknowledged by him ; it will In* sufficient 
if the defendant (a dannabundi tenant) had notice 
when the khasra was about to be made. Huukb 
Naeain SiNOH V. Beljbet Jha . 24 W. B., 126 

63. ■■ ' Attendance of 

witnesses. — Inquiry. — Beng. Rent Act, 1869, as, 
38, 40. — Order that tenures have lapsed. — The 
Collector, in proceedings for measurement of lands 
under section 38 of Bengal Act VIII of 1«G9, cannot 
he said to have made a “ due inquiry,” and therefore 
sliould not make an order under that section that the 
tenures have lapsed, until he has made use of all the 
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powers given him by section 40 in order to procure 
the attendance of witnesses. Madhub Doss n. Jo* 
GENDBo Nath Koy 

[L li. B., 6 Calc., 673 : 8 C. li. B., 39 

54 , — Bighi to appeal, 

— Beng. Rent Act, 1869, 8S. 38, 39. — According to 
the procedure prescribed in liengal Kent Act Vlll 
of 18G9, sections 38 and 39, until the Collector has 
cntert*d ujwn his inquiry there is but one party con* 
ceriu*d, and no proceeding in the shape of a suit or 
appeal can find place until after the Collector has 
completed his ineasureiiieiit and record. Chowdy 
V, GoBUBunuN Koy . . .22 W. B., 481 

66 . Appeal. — Beng. 

Rent Act, 1869, s. 38 {Beng, Act VI of 1862, ». 10). 

— Objection to measurement, Time for. — In order to 
object to the j)roceeding of the Colh*ctor under 
section 10 of Act VI of 18(52, the proper course 
for the ryot is to ai)]H>al to the District .judge, and 
not wait until the zemindar brings a suit for arreiirs 
of rent on the basis of the ratti fixed by the Collector. 
ELhbby Sambub Patwaei t>. Kabua CiiownuooRY 

[25 W. B., 346 

50 , DeolBion of Collector. — Re- 

eoniideration of order. — Right of appeal. — The deci- 
sion of the Collector refernHl to in section 39 of Bengal 
Act VIII of 18(59 must be taken to include any 
order made under the preceding section in the course 
of proceedings before liim, and the provisions in the 
latter section for obtaining a reconsideration of any 
order does not deprive any one of the right of appeal. 
Kasuubhaby Guosb t). Babboba I’bobab Moogfio- 
FABUYA . . . . 7 C. li. B., 380 

57 . Standard of measurement. 

— Beng. Rent Act, 1869, s. 41 {Beng. Act VJ of 
1862, s. 11). — Under section 11 of Bengal Act VI of 
1862, the standard jxile of the perguunah is the 
standard to be used in the measurcineut of laiuls j 
sought to be assessed either under kabuliat or other- } 
wise. Mackintosh v. Watson j 

[3 W. B., Act X, 123 

58, ' ' ' ' — Beng. Rent Act, . 

1869, ». 41.— Standard pule of measurement. — The ! 
standard ]>ole of measurement alludwl to in section 41 j 
must mean a standard officially known, — i.e , know'ii 
to the Collector. SuETDL Shaikh v. Hills 

[24 W. B., 184 

69. - - Rower of Col- 

lector. — The Collector is the depository of the stan- 
dard pole of each {K;rgunuah ; and it is exclusively 
within his province to declare what the stancbird of 
such pole is. Tabucknath Mookebjeb r. Meybke 
Biswab ... 5 W. B„ Act X, 17 

60. Power of Col- 

lector to determine standard of measurement . — Beng. 
Rent Act, 1869, $ 41 {Beng. Act VI of 1862, ». 11). 
— In an application for assistance to measure the land 
of a ryot under section 9, Bengal Act VI of 1862, the 
Collector has no [>ower under section II to fix with j 
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w’hat pole the uioaBurement is to be made, but sneb 
qiiestious ai-e to be reserved for aftcr-proceedings, 
when any action is taken ujiGn ibe result of such 
measurement. llAllANATH llAKHIT i>. MUOHIBAK 

Pabamanik . 8 B. li. B.> Ap.y o3 

8. C. Romanath Kakhbkt ®. Dhookhbb Sham 
Bhooya . . . . UW.B.,510 

0L — Potoer of Col- 

lector.— Beng. Rent Act, 1869, s, 41 (Beng, Act FI 
of 1862, t. f 1).— The Collector has no jurisdiction in 
an application by the zemindar under section 9, 
Bengal Act VI of 18(52, for assistance to measure th« 
holding of his ryot, to fix the standard of the pole 
with which the land is to be measured, If 

the application had bt'cu under section 10 of the Act, 
the (’ollcctor w on hi have had jurisdiction to declare 
the length of the standard pole. Braja Kisuob 8bn 
V. Kasim Ali . . . 8 B. B. B., Ap., 78 

S. C. Bbojo Kibhobb Sbih V. Kassim Ali 

[U W. B., 562 


62. 


Power of Col- 


lector.— Beng. Rent Act, 1869, a. 41 {Beng, Act VI 
of 1862 , M. 11).— Per Kkmp, Phbah, Mittbr, and 
IIOBHOXTBK, JJ . — When the right of a proprietor to 
make, under section 9, Bengal Act VI of 18(52, a 
measurement of a tenure, is disputed, solely on the 
ground that the pole with which the measurement is 
attemj)t( 5 d to be niadt^ is not tho standard pole of 
measurement of the perguniiah, as provided in section 
11 , and tho partii's arc at issue as to what is tho 
length of the standard jK)le, tho Collector has juris- 
diction to imiuiro into and decide as to the true 
length of tl»e sUindard j)oIe. COUOM, C. J„ and 
Bavlky and Jackson, ilJ„ contra, Makmohini 

Chowdhbain V. Pkkmchand Koy ^ 

[6 B. Ij. K, 1; 14 W. B., P. B., 4 


63. 


Power of Judge 


on appeal . — A .Judge on u]>])eal has pr)W(r under sec- 
tion 9, Bi ngal Ac t VI of 1H(52, sci'tion 9, to declare 
by what sUuidard measuriimenlH are tf) be niado. 
Mackintosh v. Kovlas (5iiijnpkr (Jiiatterjeb 

[W. B., 1864, Act X, 69 


04 ^ — — — — Bt^ng. Rent Act, 

1869, s, 41 {Bsng. Act VJ of 1862, s. I t). — Meaaur- 
ing-rod of Section 11, Bengal Act VI 

ol* 18(52, does not preclude tho use of the iiBindard 
ou asuring-rod of a tuppah. Shrba nu nd Ban uby n. 
Kuobia Kanhby . . 4 W. B., Act X» 32 


medical examination. 

Bee Hindu Law— Mauri AOR— llBBTBAnrT 
ON OB Dissolution of, Mabbiaob. 

[I. li. B., 1 All., 649 


MEDICAL OFFICBB. 

Remuneration for prof eeaional attend- 
ance.— Ihe amount of remuneration tor the profes- 
sional attendance of a medical officer on the family of 
m public servant, in the absence of an express agree- 
ment, sboidd be dotenniued with reference to the clr- 

6 F 2 


111 
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MZTDICAL OFFICER— 

cumstances in each case, and the principle adopted 
by the Judge in estimating the amount, that refer- 
ence must be had nob only to present means but 
to prospects, without considering other matters, was 
not correct. Held, under the circumstances of the 
case, that one fifth of the monthly income of the 
defendant was the fair amount to which the plaintiff 
was entitled for his professional attendance for the 
year. Rawlins v. Danibl . . 2 Agra, 56 

MEMORANDUM OF APPEAL, RETURN 
OF, FOR CORRECTION. 

See Civil Pbocedube Code, 1882, s. 543 
(1859, s. 386) . I. L. R., 1 All., 260 
See Limitation Act. 1877. s. 4. 

[I. L. R., 1 AIL, 260 
I. L. R., 2 AIL, 876 

MEMORANDUM OF ASSOCIATION, 
MATERIAL VARIANCE IN— 

See Company— AiiTiciiKs op Association 
AND Liability op SiiAiiKitoLDRiis. 

[I. L. R., 1 Bom., 820 

MERCHANT SEAMEN’S ACT (ACT I 
OF 1859), 8. 88. 

17 18 VicL, e. 104, an. 243 (oh. 1 

and 2), 288, — Merchant Shipphiff Act, 1834. — 43 and 
44 Viet., c. 1C) a. 10. — Merchant Seamen's (Papmenf 
of Wages and Mating) Act, 1880. — Imprisonment for 
desertion. — The amendment of clauses 1 and 2 of 
section 243 of 17 and 18 Victoria, Cap. 104, by 43 and 
44 Victoria, Cap. 16, section 10, dews not affect the* 
liability of seamen in Calcutta to imprisonment for 
offences under section 83, clauses 1 and 2 of Act 1 of 
1859. Rbdob V. CaoNiN . 1. L. R., 12 Calo., 488 

MERCHANT SHIPPINQ ACT (17 &; 18 
Viot, 0 . 104), 88. 43, 66. 

1 . Non-registration of ship.— 

Letter creating charge on ship . — A letter, purport- 
ing to eri^to a charge on a ship, was not registered 
as a mortgage under the Merchant Shipping Act. 
The ship not having a British register, it was held 
that the letter created a valid charge on the ship. 
Shib Chundbb Dobb v. Coohbanb 

[Bourke, O. C., 888 

■ II 11— Attaoliment. — M ortg ag ee . 
— Pewer of eale , — An attachment on behalf of the 
rights of the mortgagor of a ship will not debar the 
mortgagee from his power of sole under the Merchant 
Shipping Act. Abmed Mahomed r. Auhin 

[1 Ind. Jur., N. S., 86 

8. Shipping Maater, Power of. 

—.-Dieeharge of eeamen with coneent of captain and 
men. — Begulations of Board of Trade . — Where the 
captain of a ship consents to the discharge of a sea- 
man, who also desires to be discharged, the Shipping 
Master lias no discretion in the matter, but is bound 
to sanction the discharge of the seaman under the 
provisions of the Merchant Shipping Acts of 1854 


MERCHANT SHIPPING ACT GT & 18 
Viot., o. 104), 88. 48, 66.— Shippi^ Mas- 
ter, Power ot ^continued. 

and 1862, and the Regulations of the Board of Trade. 
Reo. «. Shippino Masteb op Calcutta 

[I Ind. Jnr., N. S., 371 

88. 68, 65. 

See Ship, Sale op — 

[2 Ind. Jur., N. S., 251 
1 Ind. Jnr., N. S., 863 

8. 207. — Discharge of seaman , — 

Power of Shipping Master, Bombay. — The Shipping 
Master of Bombay has a discretion vested in him of 
refusing to sanction the discharge of a seaman 
shipped from a foreign port whose articles have not 
expired, though the seaman consents to such dis- 
charge. In be Lewis . . 6 Bom., O. C., 42 

^ ^ B. 248.— I of 1859, s. 83, cl, 5.— 

Disobedience of commands by sailors. — Tlio Mer- 
chant Shipping Act, 1854, 17 and 18 Victoria, Cap. 
104, section 243 (h), has no application to British 
1 ndia. The Act apiilicable to cases of continued wilful 
disobedience of lawful commands by sailors is Act 
I of 1859, section 83, tlausii 6 (c). In tub matter 
OP THE PETITION OF Reaedon . 8 Mad., 85 

,1- (IV of 1876), B8. 8. 6. 6, 7. & 

18. — Jurisdiction, Admiralty Courts. — Board of 
Trade certijicates.^Incompelency or misconduct 
oj holder, — Statement of grounds. — The powers con- 
I f erred on Ccnirts of Admiralty by section 5 of Act IV 
of 1875, of investigating clmrges of incompetency or 
misconduct gainst the holders of Board of Trade 
wrtiticates, is totally distinct from the power of 
inquiry into wrecks or casualties conferred on tribu- 
nals by the same Act. It is not correct to say that 
all the sections in chapter 11 of Act IV of 1876 
subsequent to section 5 apply only to inquiries under 
that section; nor that the Courts mentioned in that 
section are the only Courts that can cancel a Board 
of Trade certificate, or rcqiort so as to enable the Local 
Government to cancel its own certificate, A special 
Court inquiring into a casualty under section 3 has 
power, if all the provisions of the Act are duly com- 
plied w'ith, to eancel a Board of Trade certificate, 
or make a report to the Local Government, upon 
which the Government may cancel its own certificate 
under section 18. In investigating charges of incom- 
peteucy or misconduct under section 5 of Act IV of 
1875, It is not necessary, in order to give the Court 
jurisdiction, that such incompetency or misconduct 
should have occurrctl on or near the coasts of India. 

W hat is a sufficient *' statement of grounds,” within 
the meaning of sections 6 and 7 of Act IV of 1876 ? 
In kb The “ Ava ” and the ** Brenhilda.” Gov- 
ernment OP Bengal v. Whittaed 

[L L. R., 5 Calc., 458 : 6 <5. L. R., 807 

^ 8. 6 . — Proof of Board of Tirade cerii- 

Jicate . — An investigation under Act IV of 1875, sec- 
tion 6, into charges of incompetency or misconduct, 
cannot proceed uuleSs the person whose competency or 
conduct is to be inquired into has been proved to be 
the holder of a certificate granted by the Board of 
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MEBCHAirr SHIPPINa ACT (IV of 

1876)> •. B-^eonlinued, 

Trade. In the matter op a collision between 
THE **AYA” and the ** BkENRILDA 

[I. Ii. R., 6 Calc., 668 : 6 C. Ii. B., 831 

MERCHANTS, LAW OP— 

See Enolish Law . 18 W. B., 420 
REEBOE R. 

See Execution of Decree— Application 
FOB Execution and Powers op Court. 

[I. L. B., 7 Calc., 82 
See Cases under Mortoaoe— Sale op 
Mortgaged PBorKRTr — P urchasers. 

1 . Doctrine of merger.— App I ica- 

biliiy oft to mofuesil of India. — Queere^ — WliothtM* tiu* 
doctrine of uicrjfer applies t<i IuikIm in the inofnssil in 
this wuutry. Woomksh Ch under Ooopto v. Haj- 
NABAIN UOY . . .10 W. B., 16 

It does not. Savi v. Punchanun Hot 

[26 W. B., 603 

2. Collateral aecurlties.— Promw- 

iory note. — Mortgage. — Regietration Act {XX of 
1866), e. 52. — B. executed and delivered to A. a 
promissory note, which was siNJcially registered under 
secthin 62 of Bengal Act XX of 1806. On tlie due 
date of the note, A. reiu^wed the note in considora* 
tion of B*s securing the debt by assigning to him, by 
w’ay of mortgage, his {B.*») interest in certain land* 
ed pro])erty. Held that A. could pro<*ei‘d in a sum- 
mary way upon the note, notwithstanding the mort- 
gage. Uamoopal Law v. Blaquiekb 

[1 B. U R., O. a, 86 

3 . Pur chase by putnidar of ae- 

mindari rights. — Cexxation ufrentae putnidar . — 
The putnidar of a inehal which formed a portion of a 
zemindari purchas<Ml the zeiniudari rights in the 
inehal. From the date of his purchase he paid no 
rent as putnidar. Held that lie could not set up 
his title as putnidar against his zemindari co-sliarers 
in a suit brought by them for contribution. Piio- 
BUNNO Nath Boy e. Jogut Cuundku Pundit 

[8 C. L. B., 169 

MESNE PROFITS. 

Col. 

1. Right to, and Liability por — . 3814 

2. Assessment in Execution and Suits 

FOB Mesne Pbofitb . . 3822 

3. Mods of Assessment and Calcula- 

tion 3832 

Sec Cases under Decree— Construction 
OP Decree — Mesne Profits. 

See Cases under Decree — Form of Decree 
— Mesne Profits. 

See Hindu Law— Stridhan— Description 

AND DeTOLUTION OF StKIDHAN. 

[8 B. Ii. R.. A. C., 121 

See Cases under Interest — Miscellane- 
ous Cases— Mesne Profits. 


ME38NB PROFITS — continued. 

See Cases under Limitation Aot» 1877 
ART. 109. 

See Bight op Suit — Mesne Profits. 

[1 Ind., Jur.. O. S., 88 

See Vendor and Purchashb — Vendor, 
Rights and Liabilities op — 

[7 B. Ii. B., 113 

Suit for— 

See Res judicata— Causes op Action. 

[2 B. Ii. R., S. H., 16 : 10 W. B., 486 
Marsh., 98 
9 W. B.. 594 
See Small Cause Courts, Mopussil— Juris- 
diction— Mesne Propits . 2 H. W., 18 
See Cases under Special Appeal— Small 
Caubb Court Suits— Mebne Promts. 

and for ejectment. 

See Jurisdiction op Civil Court— Rent 
AND Revenue Suits, N.-W. P. 

[L li. B., 1 AIL, 448 
1 N. W., 177 : Ed. 1873, 266 

1. RIGHT TO. AND LIABILITY POR— 

L Right to mesne profits. — 

Damages for being kept out of poseeeeion . — Regard 
being had to tins conBtitution of the Courts of this 
country, which are Courts of justice, equity, and good 
conscience, a decnje-liolder should be reimbursed 
damages for the time during which ho is kept out of 
posseHsioM by the wrongful act of another party, 
wlieihcr his claim for subsc^quent damages be macle 
ill the execution of tins first dt‘cr(^o or in a regular 
suit. Kabiiee Nath Kookb v, Ueb Khihto Hama- 
Nooj Dobs . ... 16 W. R., 240 

2, - Period for which 

suit is pending. — Tlicn^ is no objection to the award 
of ineKiic profits or inti'roHt during the whole period 
for which a suit is ]H‘ndiug, liowever long that ]>eriud 
may Is*. Kakaji BIN Ranoji v. Bacuji bin Ma- 
DiiAyuAv ... 8 Bom., A. C., 206 

3, ■ — Legal owner . — 

Right to sue for mesne proJlts. — A party dt . dared by 
a final judgment to hav«5 the legal title and the right 
t^) iiossession, is, so long as the judgment declaring him 
to Ik* the legal ow'iier remains in forc<*, the only party 
who is legally competent to sue for mesne profits. 
Khetteemonkb Dobsbe 0. Gopkkmojiun Roy 

[1 Hay. 178 

5. C. Khetturmonee Dossee t». Oopekmohun 

Roy 1 Ind. Jur., O. 8., 83 

4, Co-sharer claim- 

ing re.partttion of h\» share . — A wi-sharor claiming 
re-partition of his share is not entitled to mesne pro- 
fits unless so provided by the wajih-ul-urz. Ch UNDER 
.SiNou r. Nirto . . • .8 Agra, 11 

6 . ■ — '■ ■ Co-shaiers, — Mori- 

gage after foreclosure. — A. obtained a decree deelar- 
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■MTUHTT B PBOFIT8— <•(>»«»««<?. 

1. EIGHT TO, AND LIABILITT FOR— co»- 

tinned. 

Bight to mesne profits— con^tn«e<?. 
ing him entitled to poBscssion under a mortgage 
of one third of the proi>erty in dispute, with mesne 
profits. B. suhsefjiiently obtained a det^ree against 
A. and the other co-sharers for possession of the 
whole estattj, with mesne profits, under another mort- 
gage ; hut instead of taking full advantage of his de- 
cree he received from all the co-sharers the amount 
due to him on the original transaction, and restored 
tlie property to them. B.tld that A. was entitled to 
recover mesne profits due to him under the original 
decree. liiSNOO Chundeb Bibwas ©. Totluck 
Nate Banebjkb . . 6 W. R., Mis., 28 

0. ■ II I—— Co-sharers. — ®ar- 

eess land. — Plaintiff and defendant and certain others 
wore co-sharers of an ahad. Each agreed to cultivate 
certain iKirtions, and afterwards to give up any excess 
land cultivated by him. Defendant cultivaU'd 399 
bighas in excess of his share. Plaintiff sued him 
and got possession of the excess land on payment 
to the defendant of a coup ensation for the exiienso 
of cultivation, and then biwught his suit for mesne 
profits. Held that ho was not, under the circum- 
stances, entitled to mesne profits. Dkbnabayan 
Deb o. Kabi Dab Mittbb 

[6 B. li. B., Ap., 70 : 14 W. B., 307 

Affirming, on n])peal, Kalbe Doss Mittkb «. 
Deb Nauain Deb • « 13 W. B., 412 

7, — - Persons not in 

actual possession. — Might of suit.-- Held ihtskt where 
the plaintiffs made over the management of their 
lands to their Ixinkers, but did not part with the 
projiorty in th(‘ lands, even for a temporary period, 
they were entitled to maintain a suit for mesne pro- 
fits against the defendants who trespassed on and 
occujiiiHl the lands whilst the estate was under the 
managmnent of the bankers. Kambuttok Uab v. 
Dwahka Doas . . . . 2 M. W., 183 

8. Decree-holder in 

possession. — Bents due precious to his possession. 
— When a decree-holder obtains possession of an 
estate in execution, he is not at liberty to sue the 
ryots for rents falling due before the date of his 
taking possession, llis prosier course is to sue the 
late wrongful |X>ssc8Sor for mesne profits, includ- 
ing the rents. Umbb Cuandba v. ^^hastidhab 
Mooebbjbe . . 3 B. li. B., Ap., 88 

8. C. WOOMBSH CniTNDBB IlOY «. MaRKUNE 

Mookbbjeb . .12 W. B., 34 

9. — — Mortgagor after 

redemption, — Period betmen date of suit and execu- 
tion of decree. — A suit for redemption is no bar to a 
mortgagor after awards suing the mortgagee, w'ho has 
beetk in possession, for mesne profits due between the 
date of suit and the execution of the decree. OouB 
Kishbk 8inoh V. Saeay Fcjkbeb Chuko 

[7 W. K, 864 

10. ■— Redemption of 

nsufieuctuarg mortgage. — Mortgagee refusing to givs 


MBSNB PBOFITS — continued, 

I. RIGHT TO, AND LIABILITY FOR— con- 

tinned. 

Bight to mesne profits — continued, 
up possession . — An estate was mortgaged for BlOO ; 
the mortgagee was put in possession, and it was 
stipulated that he was to enjoy the usufruct in lieu of 
interest, the mortgagor being entitled to redeem at 
any time on repayment of the princijial. When the 
mortgagor deposited the principal, the mortgagee 
set up a false claim upon absolute sale, and forced the 
plaintiffs into a regular suit, in which possession 
was decreed to them on payment of the principal. 
Held that they were entitled to mesne profits for 
such period as was not barred by the statute of 
limitation. Held, also, that plaintiffs were entitled 
to interest from the date of suit. Litlebt Sinoh 
V. Alt Rsza . . . .8 W. B., 322 

II, ■ Unlawful resump- 

tion hy Oovernment . — Property which had been un- 
lawfully resumed by Government was, on appeal, 
released by decree of the Privy Council. Held that 
the owner was entitled to recover mesne profits from 
the date of the decree. Ramnabain Mookerjbb a. 
Mautab Ceune . . 1 Ind. Jur., O. 8,, 48 

12. - ■ — Upanchowki or 

istemrari tenure. — A. sued B. for possession with 
mesne profits of a share in certain talooks, alleging 
that he purchased it in execution of a decree. B, 
proved that he held the lands under an upanchowki 
title. The lower Court, however, awarded to A. 
mesne profits for six years. Held that B. having 
proved his upanchowki title, A. could only be en- 
titled to a share of the upanchowki jumma, which 
was not of the nature of mesne profits, but of rent ; 
and, therefore, a suit to recover that could not be 
brought in the Civil Court. Shib Kumar Joti v. 
Kali Pbasae Sen . . 1 B. li. B., A. C., 167 

13 . Liability for mesne profits. 

— Person declared to be in wrongful possession.^ 
A person declared by a decree to be in wrongful pos- 
session is liable for mesne profits, which may be re- 
covered from any property in his possession. Pea- 
BUN V. Aumed Ali Kuan . 4 W. B., Mis., 7 

Jey Nabain V. Tobabdn . . 3 Agra, 216 

Hera Lall Teaeoob v. Gbidhabee Lall 

[8 W. B., 450 

14. ■ ■ — ■■ — — . . . Bona fides . — 

Parties in possession are liable for wasilat to the 
legal ow'uers whom they keep out of possession, even 
though there wna no »ia/a Jides on their port. Byj- 
NATE PeESHAD V. RaDEOO SINOH 

[10 W.*B., 486 

16. Holder of pro- 

perty for another . — The mere possession by one per- 
son of another's land does not render the former 
liable to account for the profits. For these he is 
liable only where he has held tortiously, or under an 
agreement, express or implied, to make them good. 
Mahammad Ai4 Bava Labbi V. Mouiadin Nainab 

[1 Mad., 107 
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IOjSNIj profits — continued, 

1. RIGHT TO, AND LIABILITY POR—eon- 

tinned, 

liiability for mesne 'profita--coniiHued, 

16. Person prevent- 

ing ryots from paying rent. — A lessor who prevents 
ryots from paying rent to the lessee when the latter 
comes to take possession is liable for mesne profits, 
even though he may not himself eolleet the rents. 
Bhsbkumbub SiNon r. Kaj Cuunbeu Ghosb 

[16 W. B., 196 

17. ■ Keeping owner 

out of possession. — A party who has been active in 
wrongffully keejnng another out of the possession and 
enjoyment of property is liable for consequential 
damages, whether he derived any profit himself from 
the possession of the land or not. GiioofliiY Sahoo 
V. Chundbb Pebsuad Misseb . 21 W. B., 246 

They should only l>e calculated for any i)eriod 
during which the defendant was active in keeping the 
plaintiff out of possession. Induejkkt Singu v. 
Radhey Singh . . . .21 W. B., 269 

Person in wrong- 
ful possession without knowledge of defect in his title. 
— lleldf dissenting from a ruling of the latt; Sudder 
Court, that mesne profits are always recoverable 
from a person who has enjoyed them, even though 
he has been in bond fide possession without know- 
ledge of the defect in his title. He would, if he 
bought with sufficient imjuiry, have a remwly 
against his vendor. Mfoun Cuundeb (hlHTTORAJ 
V. SuuBBsacB Chuckkbbutty . 8 W. B., 479 

19, - ' '■ Person in posses- 

sion apparently of right afterwards legally dispos- 
sessed. — Wiiere a defendant had, with apparent right, 
occupied newly-formed lands from whieh the plaintiff 
ejected him by establishing in a civil suit his 8U)>e- 
rior title, the defendant was held liable to account to 
the plaintiff for those profits which the defendant 
liad derived from the lands, and wliieh the plaintiff, 
if he had been in possession, would himself have 
received. Abbool Kubeem Biswas v. Campbell 

[8 W. B., 172 

20. ' ■ Suit by purchaser 

with notice of defect of title, for reversal of sale . — 
Where a purchaser, by the institution of a suit for 
the reversal of tin; sale, had full uotu'e of the defect 
of his title, he was, on the reversal of the sale in 
that suit, held liable for mesne profits. CllAMOYX 
IluBMONEAe. Tabini Pbasab Guobe 

[7 W. B., 225 

21 , Vendor and pur- 

chaser . — Sale by elder brother during younger 
brother^ s minority . — A sale by an elder brother during 
a younger brother’s minority having lM;en set aside 
and the vendee ejected, the vendee alone, and not tlic 
vendor, whose connection with the proi>erty ceaswl 
with the sale, was held to be liable for mesne profits 
received and cx{>cndcd by the vendee whilst in pos- 
session. SHFBrTCHUNDBB DeY SIBCAB V. JadFB- 
HABAIN NcNDBB . .1 W. B., 90 

22. — Possession taken 

by third party after fHiL— About the time that judg- 


AflnSSlMfJii FBOFITS*~'p(7a^</>tfe(!f. 

1. RIGHT TO, AND LIABILITY FOR— mb- 

tinned. 

liiability for mesne profits— coa^inwacf. 

ment was given in ])laiutiff’8 favour for possession 
with wasilat, a third party, in satisfaction of some 
other claim against the defendant, attached and got 
)>o8Bos8ion of the land in dispute. A (jnestiou conse- 
quently arose in executing plaintiff’s decree as to the 
liability for wasilat of the year in wliich tho defend- 
ant was put out of jiossession by tho third party. 
Held that, as under section 223, Code of Civil Pro- 
cedure, plaintiff might have executed his decree by 
removal of tlu' jiarty who bad got possession under 
a title created by derendant siibseiiuent to the insti- 
tution of the suit, be bad the means of recovering 
possession while defendant had not. Under these 
circumstances defendant could not he held liable 
for the profits. Uabadhun Dutt v. Joykisto 
Banebjbb .... 11 W. B., 444 

23. Obstruction to 

possession. — — Obstruction to poRses- 
sioii may be the ground of a claim for damages, but 
it cannot support a claim for wasilat unless there 
has been disjiosBession and the claimant bos been 
prevented from enjoying rents and jirotlts. Cufbn 
8inqh V. lluNaoo Singh . 15 W. B,, 221 

24. Joint judgment- 

debtors. — As a general rule a suit for wasilat will lie 
against parties who have been found in a previous 
suit for recovery of tho land to have been in wrong- 
ful possession, and against them only. If the ))lainiiff 
has reeoviTcal a decree against several persons ns 
joint wrong-d(M*rs, ho is not at liberty to single out 
one or more of them only as defeutdanis in the suit 
for wasilat. Suttya Nundo Ghosaul «. Shboo? 
Chundbb Dobs ... 14 W. B., 76 

25. Joint liability . — 

Wrong-doers not in possession. — Th(5 plaintiff pur- 
chased a house with land utta -lifd, and sul>-let tho 
])n>perfy to his vendor, one of tiie d(;fendants. The 
defendants liaving in collusifni prevenU*d his enjoying 
rent, he sued for rent, hut on their intervention the 
suit was disinisHed. He tlien brought a regular suit, 
and obtained a decree from the Civil Court for khas 
IKiKsession. In a suit to recover wasilat, - Held that, 
although the defimdants were not all in iHiSsession, 
yet, as they all e<mtinued to op]>oHe the fdaintiff’s 
{lossession, they wen* jf)iTitly liable for the wasilat. 
8HAMASUNKEB CllOWUHBY V, SbBKKATH BaNBBJKB 

[12 W. B., 864 

26. — ■■■ ■■ Ijmali property 

where defendants have divided estate. — In a suit to 
recover |K)H8e88ion of land from tho ijmali enjoyment 
of which the plaintiff hml been excludtjd by the joint 
a<‘tion of all the defenilants who ha<l divid^ the pro- 
perty between theinselveH, — Held that the defendants 
were all equally resjKinsible for the damage sustained 
by the ]daintiff, and that none of them could restrict 
their liability for mcsnc! profits to that portion only 
of which they were in possession. Held, also, that the 
plaintiff was entitled to obtain mesne profits up to 
such time as he should get real and substantial, and not 
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UEBTSm VnOVlTB^eoniintted. 

1. RIGHT TO, AND LIABILITY FOR— co«- 
« tinned, 

Ifiabillty for mesne profits— con 
merely formal, possession of the property at the hands 
of the defendants in execution of his decree* Jhoon- 
XBB PAUBEY V. AJOODHYA D038. AjOODHYA DoR8 
9, Lalljbb Patjbby . . 19 W. R., 218 

27. Actual occupier 

and to/isor,— Where lands are wrongfully withheld 
from the rightful owner, not only the actual occupiers, 
but also the person who has leased the land to the 
actual occupiers, may be held to have committed u 
joint trespass, and to l>e jointly liable for the damages 
caused by such trespass. l)oe v. HarloWt 12 Ad, 
and Ell., 4l\ followed. Mudun Mohun Stngh v. 
Ram Dabs Chucbbbbutty . 6 C. Ii. R., 367 

28. ■■■■'■' Apportionment 

of liabilily. — Where intermediate holders combine 
wrongfully to keep an auction-purchaser out of pos- 
session, they must all be held liable for mesne profltB ; 
the Court need not appe^rtion their liability in projK>r- 
tion to the extent of the pro^HTty respectively held 
by them. Ram Gmundbb Si hmau v. Ham CnuBDKu 
Pal 23 W. R., 220 

29, - Apportionment 

of damage* between joint tortfeaeore. — In a suit for 
mesne profits against a number of defeitdaulH who 
have l>een in imssession of distim’t portions of a 
newely-fonruMl chur, and are proved to have no title 
thereto, it is competent to the Court, having reganl 
to the provisions of the Civil Procedure Codt*, to 
apportion the damages payable by the defendants 
severally in resist of the portions held by tliem re- 
sjKHrtively. Aliter, where the defendants have jointly 
taken possessisn of a partueular portion of such land. 
The reason for treating os joint tort-feasors all p»'r- 
Bons who have occupied portions of land ultimately 
found to l>clong to a neighbouring estate, and for ap- 
plying the rule of contributiou or apportionment 
Mtweou joint tort-feasors, is wanting in the ease of a 
suit for mesne profits against a numl>er of defendants 
who liave taken possession of distinct ^Kirtions of lands 
forming parts of a newly-formed chur to which tliey 
have no title, and it is fsir and e(|ui table in such 
a case that the defendants should be severally made 
liable for mesne profits in respect of the parcels occu- 
pied by them rasiiectively. Kbibvha Mohub Basack 
«. Kuhjo Bbhabt Babak . 9C. 

30, — Ateesemeni of 

Uahilitg for. — Suit for mesne profits with several 
defendants. — In a suit for mesne profits where there 
ara several defendants, the liability of the several de- 
fendants should be assessed in nroportion to the 
amount of profits which each had derived from his 
wrongful possession. Nawab Naeim ot Bbboal r. 
Raj Coomabkr Dbbbb . 0 W. R., 113 

COLLICTOB OP BOGBAH 9, ShAMA SuNBFB MO- 
JOOMBAB -0 W . R., 230 

31^, — Eepresemtatire 

of debtor until eaU of propertg taken in execut on. 
—Where execution is ordered to be taken out against 


MB8NB PROFITS — continued, 

1. RIGHT TO, AND LIABILITY FOR— C(ws. 

tinned. 

Inability for mesne profits— ecmftatted. 
the estate of a deceased judgment-debtor, and the 
property is sold, the representative of the debtor 
cannot be called to account in execution for the 
mesne profits of the property while in his hands. 
MvZllUB AlI alias SAT COWEBB MBAH 9. NaWAB 
Nazim op Bbnoal ... 7 W. R., 808 

82. ' lAahility of 

ijaradar under an ijara granted hg party in wrongs 
ful possession. — A suit for mesne profits held to lie 
against a party who took an ijara pending litigation, 
tiiougb the decree for possession witli profits was 
against the ijaradar’s landlord. BidYAMAYI Dbbia 
C uowDHBAiB V. Ham Lal Mibssk 

[8 B. L. R., Ap., 80 : 17 W. R., 148 

38, Dispossession 

of usufructuary mortgagee. — The plaintiff for a 
consideration obtained from the defendant a zur-i- 
peshgi lease which contained an undertaking that in 
the event of the plaintiff's possession being interfered 
with by the defendant, or the defendant's previous 
ticcadar, the defendant would jiay back to the plain* 
tiff his money with interest and profits. The lower 
Ap|K‘llato Court, finding that the plaintiff after enjoy- 
ment fur three years had been turned out of posses- 
sion by the previous ticcadar, gave the plaintiff a 
decree for the original money advanced, with interest 
and mesne pnifits for the unexpired portion of the 
lease. Held that mesne jirofits should not have been 
awarded. Khebobhub Lall v. Doolek Chund 

[19 W. R,, 424 

34. Decree-holder 

paying debt and taking possession from %ur-i-pesh- 
gidar. — Where a decree-holder, finding a zur-i-pesh- 
gidar in possession, paid the debt due by his judg- 
ment-debtor to the zur-i-peshgidar, and entering into 
possession himself realised the rents, it was held that 
lie could nt)t demand w^asilat from the judgment- 
debtor for the same period. Sham Soonber Kooer 
V, Hajbndeb Misseb . . 10 W. R., 390 

35, Beng. Begs. XV 

of 1793 and I of 1798. — A. granted a zur-i-peshgi 
lease of certain lands to the defendants for a fixed 
term, which was to continue after the expiry of the 
term so long as the money advanced remained unpaid. 
Shortly afterwards A. evicted the defendants and 
sold the land to C. and D. The defendants sued A., 
C„ and D., and obtained a decree for possession and 
mesne profits. They never got possession, but they 
rt*covcrotl the mesne profits from A. On the expiry 
of the lease, C. and D. were held, in a suit brought 
by them, entitled to redeem. Held, the defendants 
w’ere not liable, under Regulation XV of 1793 or I 
of 1798, to account for the mesne profits which they 
had recovered. WrzBBROOBKissA v. Saebdxtn 

[B. Ii. R., Sup. VoL, 013 : 6 W. R.. 240 

80, Mortgagee tjs 

possession. — A mortgagee in possession occupies a 
fiduciary position towai^ all the persons interested 
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MBBITB PBOFIT8— 

1, RIGHT TO, AND LIABILITY FOR— roJi- 
tinued, 

liiabllity for mesne profits— 

ss proprietors in the mortgaged estate, and to all he 
is answerable for whatever mesne profits he may 
receive in excess of the amount which he is entitled 
to receive by law or agreement. And when some of 
the proprietors assert claims, and assert such claims 
on behalf of themselves alone, he is entitled to require 
the claimants to establish the extent of their claims. 
DKOKABAIK SllfOH V. Nakk Pbbshad 

[2 N. W., 217 

87. — LiahilUif of 

mortgagor after decree for forecloeure, — Where a 
mortgagee, after obtaining a decree for foreclosure, 
sued for possession and mesne profits, and the 
mortgagor did not prove that lie had given the plain- 
tiff possession or directed his lessee to jiay rent to the 
plaintiff, — Held that the inortgagtir (defendant) was 
liable for wasilat from the date of forcclosurt*, so far 
as it was not barred by limitation. SOROOP Chundkb 
Rot V. Mohbndeb Chundbb Rot 

[22 W. R., 639 

88. ■ — ^ Vendor and pur- 

chaser. — Trustee for person out of possession . — 
Where, in a suit for partition, it apixsarcd that the 
vendor of the portion sued for had kept the vendee 
out of possession, the vendor, though liable for mesne 
profits, was not in the jiosition of trusUn' of the rents 
for the party kept out of possession. Nil Kamal 
Lahubi r. GrNOMANi Dsm 

[7 B. li. B., U3 : 16 W. B., P. C., 38 

88 . — — Ejectment of 

mortgagees* tenant of sir land hg mortgagors , — 
Where mortgagors had a right of occupancy in sir 
land, it was held that they could not Ik* treated as 
trespassers for ej(‘cting the mortgagees* tenant and 
taking ^lossession ; but inasmuch as, insWail <if giving 
notice to the mortgagees of thiur intention t<o avail 
themselves of such rights and to enter on the sfr land 
as tenants, at the same time offering to jmy such 
rent as might, having regard to the provisions of 
section 7, Act XV II I of 187.H, lie proj^crly payable 
by them, they entered on the sir land and oustoci 
mortgagees’ tenant, they rendered themselves liable 
for mesne profits. Bakhat Ram v. Wazir Alt } 
[L li. B., 1 AU., 448 

40. ' " — ■ — Resumption by 

Oovernment. — Lakhirajdar. — Fraud. — In a suit for 
wasilat in respi'ct of m&l lands fraudulently included 
by the lakhirajdar with lakhiraj lands resumed by 
Government and afterwards settl^ wdth him, — Held 
that the lakhirajdar, and not the Government, was 
liable ; and that as the sura claimed was definite and 
required no further inquiry to ascertain the amount 
due, interest had been properly awarded from date of 
suit Coomabee Dabee v. Mahtab Chukd 

[W. B., 1864, 880 

4L — Assessment t>f 

mesne profits. — Land out of jurisdiction. — Where 
application was made for execution of a decree for 


MSSNB PROFITS— ooaftNttsil. 

1. RIGHT TO, AND LUBILITY FOB— 
tinned. 

liiabllity for meane profits — coniinnsd, 

possession with mesne profits of five inouzahs situated 
witliin the Court’s jurisdiction, and Government re* 
venue was so assessed upon these five inouzahs, and 
two other inouzahs situattnl in another district, that 
the amount paid on account of the five mouzahs and 
the two mouzahs roHpcctivcly could not bo apjKirtioned, 
the Court hail no jurisdiction to determine and award 
mesne profits for the twomou74ihs not within its juris- 
diction, but should have made an a))portionnieiit to 
the best of its ability. Nor ought the Court to have 
assessed the mesne profits by n‘lying u|Km (H^rtain 
jummabundi ])a)K*rs made by the Uovernmoui re* 
venue oflicers some thirty years ago, without inquiring 
into the actual rents or proeoeiis of the estate during 
the period of dispossi^ssion. PUBAX Ciiitnbbb RoT 
V, JuoGBidsuB Mookbujbb . 17 W. R., 5i9B 

42. - - ■ . Forfeiture of 

property. — Liability of Oovernment, — Whore pro* 
perty is confiscated by Government, it is only re* 
sponsible fur the profits during the time it is in pos* 
session, and to such amount as was actually realised, 
or such as might and would have been realised hut 
for negligence or fraud on the jMirt of its servants. 
Mobun Lall V, Goybunmbnt . 2 Agra, lAis., 6 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS. 

48 . AsBeBsment of meane pro- 

fits. — Power of Court executing decree to assess 
mesne profits. — A Court execntiiig a decree has no 
power to assess mesne })rofitH, unless it is ordered 
by the decree that the mesne profits are to be assess- 
ed ill execution ; and it is an essential part of a 
decree whicli orders mesne profits to be assessed 
in executbm, to fix the jK^riml in respect of which 
sueh mesne profits are to be assessiMl. Wibb e. 
Rajendur Coomau Rot . 11 W. R„ 200 

44 , Execution of de» 

cree. — Decree silent as to date to which mesne pro^ 
fils are to run. — Subsequent mesne profits . — Where 
a decree is silent as to the date up to which inosno 
profits are to run, and merely gives a decree for 
}H)H8ession with niesne profits, those uicsne profits 
can only be reckoned, for the purposes of assess* 
ment in execution, np to the date of the institution 
of the suit. Ham Maxickya Dky v. .Iuoounkatk 
Gofb . 1. Ij. B., 6 Gala., 668 

Huboxath Roy v. Isduo Uhoohvs Dkb Rot 

[6 W. B., Mia.. 88 

Jaxokbb Nath Mookbbjeb v. Raj Kibto Szxozi 

[16 W. B., 20a 

46. - " Decree for poe- 

session. — Civil Procedure Code, 1869, ss, 196, 197.-^ 
A decree for possession was construed to include 
mesne profits where the High Court was satisfied 
that such was the intention of the Court which 
passed the decree. A decree of a Court should, 
under sections 196 and 197, Act Vlll of 1889, state 
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MB 8 NE PBOFITS— coff/tufitf*#, 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS— 

AsBessment of mesne "pTofitB— continued. 

whether meaiio proftti are awarded or not ; and it 
should distinctly state, when it reserves any points 
for subsequent inquiries in execution of the decree, 
what those points are, Kabboonisba Bboum v, 
SuAiiOOA SooirnuBEB Chowdhbain 

[16W.B., 26 

46. — Court with power 

to pass decree, — Althoup^h the assessment of mesne 
profits is reserved for the period of execution of 
decree, it is an essential part of the decree itself, 
and not a mere process in execution, and must 
therefore be made by a Court authorised to pass the 
decree. Meubb Jan v. Gebda . 26 W. B., 270 

47 . Jet xxni of 

1861 f 9. 11. — Profits asaeasahle hy Court in exe- 
cution. — The mesne profits which, under the pro- 
visions of section 11, Act XXIli of 1861, are assess- 
able by the Court executing the decree, arc only such 
as have been by the decree inad(‘ payable in respect 
of the BtTbject-matter of th< suit between the date 
of the suit and fho dat<? o1 the execution of the 
decree. Any (piestion of mesne profits not deter- 
mined by the Court making the decree is not properly 
cognisaiile by the (/ourt executing the decree. Ram 
Loouan o. Munboob Ali Cuowduuy 

[U W. B., 339 

48. XXIII of 

1861, *• !!• — Suit for mesne profits. — Where no 
liability to mesne jirofits is iui]X)8ed by a decree, 
section 11 of Act XXIII of 1861 does not give a 
power to extend the relief granttnl by the decree in 
respect of the right to mesne profits, but only to 
determine iiucstions regarding the amount thereof 
when the right tiiereto has been ascertained by the 
decree. Subba Venkataba Maiyan t>. Subbaya 
Aiyak 4 Mad., 267 

I 

49. " Decree silent as 

to mesne profits. — Power of Court executing decree. 
—■Plaintiff sued for jjossession of certain lands and 
for mesne profits. He obtained a decree for posses- 
sion, but the decree was silent as to mesne profits. 
Held that the Court executing the decree was not 
competent to entertain a claim for mesne profits 
mode by tlie decree-holder. Chundeb Coohab Roy 
V. Gonebu Cuundeb Dabs 

[1. li. B., 13 Calo., 283 

50 . . ■ 8 ult for mesne profits . — Act 

XXIII of 1861,9. 11.— Civil Procedure Code, ss. 196 
and 1117.— Mesne profits are in themselves simply 
damages which do not exist as an obligation to be 
discharged until they have been awarded by a Court 
oompotent to do so. Therefore, according to section 
11, Act XXIII of 1861, mesne profits payable at the 
time of execution must mean mesne profits which 
have been at that time lUrected to be paid by a decree 
of Court. A. obtained a decree against B. for re- 
covery of possession of certain property, and for 
mesne profits up to tlie date of tlic suit; but the 


ME 8 ME FROFIT 8 — 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS 

Suit for mesne profits— continued. 
decree was silent as to mesne profits after that time. 

I Held, A. was not barred by the provisions of section 
11 of Act XXIII of 1861 from bringing a suit 
against B. for mesno profits during the time that A. 
was kept out of possession after the decree, Haba- 
MOUINI Chowduuain V. Dhanmani Cuowdhbatn 
[1 B. Ii. B., A. C., 138 : 10 W. B., 62 

Httbohubun Lal V. Toobab Khan 

[2 35f. W., 176 

Shubc Shbeb SiNan v. Bamjebawitn Rae 

[2 N. W., 416 

IssuB Dtttt SiNdH V. Alluok Misses 

[7 W. B., 420 

Shumbho Mohun Roy v. Tiepooba Sunkitb Rot 

[12 W. B., 126 

61. Act XXIII of 

1861, 8. 11. — Execution of decree. — Decree for pos- 
session . — Wh(‘re, in a suit for land, the (^ourt decreed 
to the plaintiff possession of the land, hut made no 
decree in respect of mesiie profits, — Held, the plain- 
tiff could not, under section 11 of Act XXIII of 
1861, obtain an order from the Court executing his 
decree declaring him entitled to any or w'hat amount 
of mesne profits. Under section 11 the question 
must relate to s<nnething compris(‘<l in the decree. 
Kkowbi i^iNGu V. Ruaynath Chattapaohya 

[4 B. Ii. R., A. C., Ill : 13 W. B., 11 

Ameeb Aumud V. Zaueeb Ahmud 

[18 W. R., 122 

Ram Roop Sinoh v, Subo Golam Sinou 

[25 W. B., 327 

62. Decree for pos* 

session. — Act XXIII of 1861, s. 11. — A., in execu- 
tion of a decree of the lower Court against B., ob- 
tained possession of certain land therein mentioned. 
On apjieal by B., the High Court reversed the decree 
of the lower Court, and ordered restitution of the 
property to B. ; but no mention of mesne profits 
was made in the decree. B. then sued fur recovery 
of mesne profits for the period during which A. had 
been in possession. Held that such a suit would 
not lie. The question of mesne profits ought to have 
Inren decided in execution under section 11 of Act 
XXIII of 1861. ShibNabayax Pohuaj i>. Kishor 
Nabayan Pohbajt . • 1 B. Ii. B., a. C., 146 

[10 W. B., 131 

63. — Suit for posses- 

sion. — Civil Procedure Code, ss. 2, 7, and 196. — Act 
XXIII of 1861, s. 11. — The plaintiff broughUa suit 
for |)o88ession of land with mtisne profits. The suit 
was dismissed. He appealed on the question of pos- 
session only, and obtained a decree for possession 
without any mention of mesne profits; and after- 
wards, in execution of the decree, he obtained posses- 
sion of the land. Held, the plaintiff could after- 
wards bring bis suit to recover mesne profits from 
the date of decree for the period of six years next 
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MESNSj profits 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS— continued. 

Suit for mesne profits— 

before the commencement of the suit, exclusive of 
the period during which the plaintiff was in posses* 
sion. Sections 2, 7, and 19G of Act VIII of 1859, 
and section 11 of Act XXIII of 18G1, were no bar to 
such suit. Pbatap Chabdba Bubua f>. Swabna* 
MAYI. SWABNAMAYI V. PbaTAP CHANDBA UiTBUA 

[4 B. Ii. R., P. B., US ; 13 W. R., P. B., 16 

64. After suit for im^ 

moveable pioperty tohere mesne profits are not men^ 
tioned in decree, — When a suit is brouj;ht to recover 
];K)88es8ion of immoveable property, and the decree does 
not j)rovide for the mesne prohts that accrued during 
the suit, a separate suit may be maintained for them. 
Where, however, it can be shown tliat the omission in 
the decree to provide for mesne profits was the deli- 
berate act of the Court, the defeudant may set that 
up as a defence in the separate suit. Sitabam 
AKBUT V. BUAGhVABT JAGABATH 

[6 Bom., A. C., 109 

66 . ■■■ — n , - M . , , Profits between 

filing of plaint and execution of decree. — Act XXIII 
of ld61» s. tl, — Where a decree awarding possession 
of immoveable pro)H!rty is silent as to mesne profits 
accruing between the filing of the plaint and the exe- 
cution of the decree, the Court executing the decree 
has no jwwer to award such ]>rufits. TJie proper course 
for the plaintiff to adopt, under such circumstances, 
is to ap])ly to the Court which passed the decree for 
a review, or else to file a s<jparate suit. Jiva Patil 
Rahimna v. Malukji Mani Nathuna^ 3 Bom., A. C„ 
31, overruled. Raduabai v. Kaduauai 

[4 Bom., A. C., 181 

Chowdhby Imdat Ali V . Boonyad Alf 

[14 W. R., 92 

68 . Act XXIII of 

1861, s. 11. — A ))laintiff in possession under a decree 
for land and mesne profits, apjdied for further execu- 
tion as to mesne profits, and obtained an order from 
the Court of first instance (the District Munsirs 
Court). This order was rever8e<l by the Appellate 
Court (the Civil Court), leaving still ojxjn to the Court 
of first instance to make a ^rtlier order. Plaintiff, 
however, instead of applying again for execution, in- 
stituted a fresh suit for mesne profits in the Civil 
Court. The Civil Judge rejected the plaint. Held 
that section 11, Act XXIII of 1861, warranted the 
rejection of the plaint, on the ground that the incsno 
l)rotit8 to which plaintiff laid claim in the suit were 
payable in respect of the subject-matter of the 
former suit. Lakbhmi Nabasimbalu p. Chatbazu 
Jabannadhah Pantalc alias Sbinivaba Hab. 
Ex PABTE RBJ> 1 >BAYABP 0 VlSSAM RaZ alias KoNA- 

3 Mad., 287 

67. Power of Court 

executing decree to assess mesne profits not decreed. 
— Where a decree was silent as to the plaintiff's 
right to mesne profits after the date of filing the suit, 
and did not reserve any question of mesne profits for 


MESNB PPiOVVPB^continued. 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE FHOYITS— continued. 

Suit for mesne profits— coaftntfsef. 
further investigation, the Court which executed the 
decree was held to have acUid ultra vires in ordering 
an investigation into mesne profits which may have 
aciTued due ptmding the suit and up to the time of 
execution. Bboubbton v. Pebulad Sen 

[19 W. R„ 154 

68 . Act XXIII of 

1861, s. 11. — Separate suit . — Question in execution 
of decree. — D. obtained a decree for an undivided 
share of certain propc’rty, but the defendants having 
apportioned the entire jiroperty amongst themselves 
and held each his own portion exclusively, 2>. seized 
in execution a part of tlie share of one of them, P, 
On ap{)eal the iiossiisston was ord(‘retl to bo given up, 
P. then sued to recoveu* mesne profits for the period 
of i>.*A possession. Held that the damages in ques- 
tion ougiit to have been sought in the execution pro- 
ceedings when the iwissession itsefif was n^covered, 
and not by the institution of a new suit; a Court 
being bound not only to i>laee an iiggi'ieved party 
back in the original position from which its erroiio- 
oqs action had disjilaeed him, but also to give him 
compensation for such loss as he had thereby sus- 
tained. Ddljebt Gouaib V. Rbwul Gouain 

[22 W. R., 435 

69. Act XXIII of 

1861, 8. 11. — Question to be decided in execution of 
decree. — Certain decree-holders having been sued 
successfully for jK^ssessiou by the jiidginent-dehtors 
in the first Court, appiMib-il to the Jligh CViurt, who 
rcverseil the decision, and whose order was eonflrtned 
by the Privy Council. The decree- holders on this 
ap})lied for (ixecution and for mesne profits for the 
interval during wliieh tliey had been kept out of 
possession. Held that they were entitled to what 
they claimed in excsMition W'itlionf, bringing a regular 
suit, os the effect of the High Court's decree was to 
replace the parties in statu quo, Ununt Ram 
Hazbau V. Kvbalbb Pbusuad Mihtubr 

[23 W. R., 441 

00. ABsessment under Privy 

Council decree. — Exeruhon of decree of Privy 
Council.— Decree for possession. — When the Privy 
Council declares an upprllaul entitled to real pro- 
perty, of whi<‘h he was out of {KisseHsion, and directs 
the High Court, to make the in(|uiry necessary to 
ascertain what is coinjirised therein, and to )»roceed 
in the suit as u|K)n the result of such inquiry may 
-appear to bo just, the High Court, on being applied 
to for execution, ought, besides giving possession, to 
ascertain and award mesne profits up to the date of 
giving possession. LiLANUNB Sieoh v. LuCKUCPtTB 

Hinq 6 B. Ij. R.» 606 

S. C. LkeLAETTKD SiEOH V. LuCHMEBBUB SlKOH 

[14 W. P. C., 23 : 13 Moore’s L A., 490 

0 L Assessment of mesne pro- 

fits under Privy Council decree.— Power of 
Court executing decree.— Thu judgment of the Privy 
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HB8NX TUOTWa^eoniinued. 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS— con^inited. 

Aisessment of mesne profits under Pri- 
vy Council decree— con/tft« 0 <i. 

Council reported in Leelanund Singh e. Luchmetinir 
Singh, 14 JT. R., P, C., 23 : 6 B. X. B„ 605, in no 
way militates a||fainst the Full Bench ruling in Momoo- 
dun Lall v. Bekaree Singh, B. L. R., Sup. yol., 602 : 
6 W. R„ J09, which laid it down that under 
section 11, Act XXIIl of 1861, the Court executing a 
decree is not to determine whether mesne profits are 
to be awarded or not, but only the amount of such pro- 
fits. Ramkanyb Guobb t>. Gooroo Probunno Rot 

[10 W. B., 80 

62. ' Power of Court aa 

to meane projita in execution of decree. — Decree of 
Bring Council executed hg Courta in India . — Where 
the Privy Council made an order in favour of a plaia- 
tiif, decreeing jiossession of certain property with 
mesne profits, -^Held that the intention was to award 
such a sum as would compensate the plaintiff for his 
actual loss, and the decree therefore authorised the 
Courts of this country to consider and deal with the 
question of inosnc profits t. . fully as a Court could 
which was charged with the duty of originally de- 
term ining the merits of such a (luestiou iMitween the 
parties to the suit. The Higli Court accordingly 
awarded the amount of actual loss found have 
been incurred in resjKJct of each year, with interest 
thereon from each year to the date of the High Court’s 
order. Budlun v , Fuzloor Ruuman 

[23 W. 449 

03 ^ Mesne profits not given by 

decree. — Execution oj decree.— Interest.— \\\ con- 
struing the provisions of section 11, Act XXI ll 
of 1801, notwithstanding certain caiTicr decisions to 
a contrary effect, all the Indian High CtJurts have 
now recognised it t<i l)e settled law that, where the 
decree is silent touching interest or mesne profits 
subsequent to the institution of the suit, the Court 
executing the decree cannot, under the section in 
question, assess or give execution for such interest or 
mesne profits, but that the plaintiff is at liberty to 
assert his rights thereto) by a sojmratc suit. The 
Judicial Committee of the Privy Council, although of 
Opinion that, if the matter had l)eeu res Integra, the 
provisions of the section might have admittcHl of a 
different interpretation, l>eing unwilling to run coun- 
ter to a long and concurrent counu' of decisions of 
the Indian Courts in what is really a mere matter of 
roce<lure, acceptetl this construction of the law as 
inding. The plaintiff obtained a dt*cree for the pos- 
session of cerUiin lands, with mesne profits up to the 
date of suit. No claim was made in the plaint for 
mesne profits accruing due after the date of suit, and 
the decree w'aS silent in respect thereof. An appeal 
against the decree having been brought by the defend- 
ant, execution was, from time to time, stayetl by the 
Court on the defendant giving security, to abide the 
event of the appeal for the execution of the deciw, 
and for payment of the mesne profits accruing while 
the plaintiff remained out of possession. The decree 
having been confirmed on appeal, the plaintiff ap* 


MSSSNJBS PBOPITS — continued. 

2 . ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS— con^aitcd. 

Mesne profits not given by decree— com* 

tinned. 

plied for execution in respect of the interim mesne 
profits. Beld, in the Court below, that, as these 
were not provided for by the decree, they could not, 
under section 11, Act XXIll of 1861, be awarded in 
execution, but must be made the subject of a separate 
suit. Held by the Judicial Coininittoo that the pro- 
ceedings whereby the defendant led the Court to stay 
execution and continue him in possession, laid him 
under an obligation to account in the suit for the 
mesne profits which he engaged to pay ; and that 
this obligation was capable of being enforced by 
proceedings in execution, notwithstanding the con- 
struction given by the Court to section 11; since 
even if the defendant’s liability to account were not 
to be considered “ a question relating to the execution 
of the decree,” within the meaning of the section, he 
was, in any case, precluded by the ordinary principles 
of estop^Kil from contending that the mesne profits in 
question were not payable under the decree. Sada- 
SIVA PiLLAI V. RaMALINGA PlLLAI 

[16 B. I*. B., 883 : 24 W. B., 193 
I*. B., I. A., 219 

S. C. in High Court, Ramalinoa Pillat v. Sat- 
TBAsiVA I’lLLAi . .7 Mad., 97 

Chowpureb Nain Singh «. Jawahur Singh 

[1 N. W., 167 : Ed. 1873, 246 

BuOOlltTNBSSUREE CUOWDURAIN V. MaNSOK 

[22 W. B., 160 
Abdool Ali V. Ashbupfun . 25 W. B., 216 

84. Act XXIII of 

1861, a. 11. — A decree of ISS-i for possession and 
mesne profits having been confirmed on ap])eal, in 
February 1855, w'as duly executed in part uj) to 1861, 
when the decree-holder applied for execution as for 
mesne profits to the extent of R81. Failing in the 
Court of first instance, the applicant was declared by 
the Appellate Court, in 1863, entitled to the amount, 
wnth interest, by virtue of his decree. The judgment- 
debtor contested the case in the Civil Court, but his 
suit was dismissed on the 12th August 1805, and on 
the 12th J uly 1806 the dei’rc‘e-holder applied for exe- 
cution of the decree for R81, tlie balance of mosiie 
profits. This ap])lication was disallow'ed, on the 
ground that there was no provision in the original 
decree aw'ording mesne profits, and that an agree- 
ment to which the decree-holder had referred was 
not forthcoming. Held that, as the original decree of 
1854 evidently intended to give mesne profits of some 
kind, the Courts in 1862 and 1863 had juri^iction, 
under section 11, Act XX III of 1861, to determine 
what mesne profits were due ; and that as the decree- 
holder was seeking to maintain the order in the 
Civil Courts in 1864 and 1865, his application of July 
1866 was in time, and he was entitled under an order 
of a competent Court to receive the mesne profits 
claimed. HuBO SOOKDBBT Dossbb v . Noboodxbk 

[U W. Bo 826 
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MSSISOI FBOFIT8 — eontinwd, 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS— 

Mesne profits not given by decree— co»- 

tinued, 

05, Decree for poe- 

teeeion without mesne projite^ — Mesne profits after- 
wards allowed, — Where an auction-purchaser, who 
prayed for posscssiou as well as mesne profits, ob- 
tained a decree for possession which said nothing 
about mesne profits, and no reason appeared why 
mesne profits should be refused, the High Court 
allowed mesne profits in execution. Kalkenath 
Doss V, Rajah Meah . . 22 W. R., 406 

00 . Question of amount of 

mesne profits. — Decree for possession with mesne 
profits from date of suit. — A decree awarding pos- 
session with wasilat from the date of suit was held to 
be rightly construetl as awarding mesne ]»rofit8 until 
the date when delivery of possession should be effeet(;d, 
and reserving the question of the amount for adjust- I 
ment in execution. Buhseb Singh v. Nazof Ai-i 

[22 W. B., 328 

07, 1 Mesne profits be- 

tween decree and possession. — Power of Court exe- 
cuting decree,— 1\\ a suit for jMissession and wasilat, 
the first Caurt awarded wasilat, but tlie lower Ajjpel- 
late Court, considering that no evidence had Iweii 
given by the plaintiff of the wasilat which he was en- 
titled to recover, allowed him up to date of suit only 
the amount which he had paid as (lovernnn*iit reve- 
nue u|)on his niehal. Held tliat the Court executing 
the decree was not prevented from as<'ertaining the 
amount of wasilat which had accrued between the 
date of decree and the date of jMJssession. Maho- 
med Rusheeboollah CuowDHEy V, Hkdakt Ali 
Chowdhey 8 W. R., 42 

00 ^ Act XXlll <f 

1861, s. It,— Suit for damages for iilegal appropria- 
tion of produce,— Suit for mesne profits,— A suit by 
a ryot against another for damages on account of 
illegal appropriation of the produce of the land, in- 
cluding the ryot’s profits, by the defendant during 
certain years, is not a suit for mesne profits, and is 
therefore unaffected by section 11, Act XXIII of 
1861. The question regarding amount cannot i>e 
settled in execution, but by separate suit. JoY Kl- 
BHEK MOOKEBJEB V, JODUONATU GHOSE 

[8 W. B., 1 

09 ^ Suit for mesne 

profits of land taken in excess under decree and 
restored,— Where a decree-holder in execution takes 
possession of more land than is covered by the decree, 
and on an objection raised, and after inquiry made, 
the excess land is subsequently relinquished, the 
question of wasilat, being one which arises betwwn 
the parties to the suit with reference to the execution 
of the decree, must, under Act XXIII of 1861, sec- 
tion 11, bo determined by the Court executing the 
decree and not by a sejiarate suit. Bama Sook- 
DUEM Dabbb V , Taeinb* Kaht Lahooeib 

[20 W. B., 415 


MB8NX3 PROFITS— coaftNKMi. 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS— eonftawsrf. 

Question of amount of mesne profits— 

continued. 

See Radha Gobikd Saha v, Bbojbnbbb Coo* 

MAE Roy Chowdhey . . 7 W. B., 878 

70. Execution tf do- 

er ee for possession. Stay of, — Right to mesne profit o, 

— Execution of a decree for possession merely of 
certain land having been stayed, and the defondantt 
pending an appeal to the Privy Council, continued in 
jiosseHsion by the High Court upon his giving secu- 
rity for the “due performance of such order ai 
might Ihj made by the Privy Ct)uncil,” the ap)H}al was 
subsequently dismisHed, no order lieing mudu as to 
mesne profits. Held, on the authority of the case of 
Sadasiva Pillai v. Ramalinqu Pillai, 15 R, L, M,» 
3S;i : L. R„ 2 I, A., 21U : 24 W, R., 193, that, under 
the circiimBtauces, the decree-holder was entitled to 
mesne profits from the date of the decree until he was 
put in )H)HseHHioii, and that the amount of such profit! 
should he determiuetl by the execution department. 
See, however, the case of Forester v. Secretary of 
State, L, R., 4 J, A,, 187, Goudn Chundke Sibkae 
e. Laidlay . . . 6 C. L. B., 189 

* 71 , Decree for mesne profits.— 

Execution of decree made on compromise,— Proee- 
dure. — Possession. — B. sued his brother C. for pos- 
session of ('(‘vtaiii lands. B, and C. ('ame to an ami- 
cable settlement, one of the terms «)f which was that 
C, during his life should retain posseHsion of certain 
of the lands, and that after his death they should 
pass U} B. A dec-rec* was given in accordance with 
the terms of the compromise. On C’# death, hii 
w'iduw refused to )>ut B. in ])OMHesHion of the land!. 
B, sought to ohttiin ]»osHession of the lands, with 
mesne profits, by executing the diMTce under the com- 
promise against C*s wiclow. Held that ho ought 
to proceed by regular suit. Taea Mani Da8I v, 
KADUA JlBAN MdHTAKI 

[6 B. li. R., Ap., 142 : 14 W. R„ 486 

72, Reversal of decree.— Dscr#! 

for possession . — Mesne profits in execution of deoroo, 
— A’, obtained a decree against A. for certain lands, 
and was pul in iMmsession of them in ex4H.ution of 
the decree. On appeal the <le<rree against A. wai 
reverse<l, and the lands were acjconlingly restored to 
him, but no provision was made as to the mesne 
profits recciv(;d by B. when he was in {Kwsession at 
the lauds under the decree of the h)wer C’ourt, In a 
suit brought by A. against B. to recover such moine 
profits, it was held tliat the suit would lie, and was 
.not prfdiibited by section 11 of Act XXIII of 1861. 
Abueam Alli e. Natua Jallam 

[6 Bom., A. C., 74 

78. ■ ■ Decree for pot- 

session. — Execution of decree. — A. sued B, and ob- 
taine<l possession of certain property under a decree. 
On ajifical this decree was reversed. The judgment 
and decree of the Appellate Court made no order 
about mesue profits which had accrued during the 
time the land wae in poesef iion of A. B, therenpon. 
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HSSNE FBOFITS— 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS— 

Reversal of decree— 

seeking execution of the Appel Ijite Court's decree, 
applied to be reinstated in possession, and also for an 
order awarding her mesne profits for the time during 
which she was out of possession of the said lands. 
Meld that, upon such application, it was competent 
for the Court to cause restitution to be made of all 
that the party against whom the erroneous decree 
had been enforced liad been deprived of by such en- 
forcement. LATI KoOBB V. SOBADBA KOOBB 

[L L. B., 8 Calc., 720 : 2 O. L. B., 76 

74. ■ — - ■■■ Decree for poe- 

iession of immoveahle property, — Reversal of decree 
on appeal, — Appellate decree silent as to mesne pro- 
fits, — Suit for recovery of mesne profits , — Civil Pro- 
cedure Code, 18S2, s. 2M . — The plaintiff in a suit for 
possession of immoveable property obtained a decree 
for possession thereof, and in execution of the decree 
obtained possession of the property. This decree 
was subsetpiently revcrstxl on app<;al by the defend- 
ant. The decree of the Ap] Hate Court was silent in 
respect of the inesno profits which the plaintiff had 
received while in possession. The defendant insti- 
tuted a suit to r(‘Cover those j)rofitH. Meld, per 
Fbtiibbam, C. J,, Oldvibli), lluoDiirRST, and Du- 
THOlT, JJ,, that tlie suit was not Ixvrred by section 
244) of tlie Civil Procedure CocU*, the queslion raised 
by such suit, although it might have arisen out of 
the decrtH3 of the Apjadlate Court, not “ relating to 
the execution, discharge or satisfaction of the de- 
cree," within the meaning of that section (because 
at that time no such question had arisen or was in 
existence), and therefore not one in resjjcctof which 
a sejiarato suit is barred by that section, Pertah 
Singh v, Beni Ram, I, L, R., 2 All., 61, distin- 
guished by Oldyikld, J. Per Mahmood, J . — That 
the suit was not barred by section 244, the mesne 
profits sought to be recovered not having been real- 
ised iu execution of the decree reversed on ap])eal. 
Per DuTHorr, The words in clause (r) of sinition 
244, “ any other questions arising," &c., should be 
read as “ any other questions directly arising ” ; 
otherwise the most remote inquiries would be i>os8i- 
ble in the execution department. Ram Giiflam v, 
Dwabxa Rai . . . I. Ij. B., 7 All., 170 

76. " Decree for pos- 

session of immoveable property. — Execution of de- 
cree. — Reversal of decree on appeal. — Mesne pro- 
fiu.- Civil Procedure Code, s, 5S3,—-0. obtained a 
decree against R. for possession of a house, and in 
execution thereof obtained possession. On appeal 
the decree was set aside by the High Court, whose 
decree did not direct that the appellant should be 
restored to possession and was silent ns to mesne 
profits. Meld that, with reference to section 683 of 
the Civil l^cedure Code, R. was entitled to recover 
j^scBsion of the property iu execution of the High 
Court's decree ; but that, with reference to the deci- 
sion of the Full Bench of the Court in Ram Ohm- 
lam V. Dwarka Rai, L L, B., 7 All, 170, he could 


lOiSNR FBOFITS — continued. 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS“~coaftaws<i» 

Reversal of decree — continued, 
not, in execution of that decree, recover mesne pro- 
fits. Gai^nu Lal V , Ram Sahai 

[I. I*. B., 7 All., 197 

70. Separate BUlt for mesne 

profits. — Decree-holder kept out of possession.’-^ 
Act XXIII of 1861, s, II.— Mesne profits for the 
period during which the decree-holder was execut- 
ing the decree and was kept out of possession by the 
opposite party may he aw'arded by the Court under 
section 11, Act XXIII of 1861, It is not necessary 
to bring a separate suit. Hookuh Bbbbr v, Ma- 
homed Moosa Khan . . 6 W. B., Mis., 13 

77. ■ ■ " Mesne profits ac- 

cruing after decree. — Meld that no separate suit 
would lie for mesne profits accruing during the pen- 
dency of the suit and delivery of possession. Section 
10, Act VIII of 1859, provides for mesne profits ac- 


cruing before the suit. Oonkub Dabs v. Heeba 

SiNon 1 Agra, 141 

Ram SnuNKEB v. Lalbe Babb . 2 Agra, 268 
Shfnebb Lall V . Ram Lall 

[1 N. W., 177 : Ed. 1873, 266 

78. Act XXril of 


1861, s. 11. — Mesne profits accruing after decree, 
— Even w'ith the permission of the Civil Court, a 
separate suit cannot be brought for mesne profits 
between the institution of the original suit and the 
execution of the decree thereon. Act XXIII of 
1861, section 11, commented on. CHKNNArA Nayf- 
Du ». I'lTcni Rkddi . . .1 Mad., 463 

Naeayana Aiyan V. Seinivasa Aiyan 

[2 Mad., 436 

79. ■ Prior suit for 

possession without mesne profits. — A party can bring 
a suit for mesne profits after he has obtained a de- 
cree for poBseHsion in a prior suit, in which no pro- 
vision had been made in the valuation of the suit 
for mesne profits. Shivasundari Dkbi v. Ram- 
BUAMAYAT KuBMI . . 1 B. Ij. H., S. 3 

3. MODE OF ASSESSMENT AND 
CALCULATION. 

SO. Time for ascertaining mesne 

profits. — Execution of decree.^Where wasilat is 
decretHl, the mode of ascertaining it is rightly re- 
scrvetl for the proceedings in execution. Gfi,e v. 
Mahabakee Sbebmutty , . 16 W. R,, 133 

BX, Ascertainment of mesne 

profits. — Execution before all the mesne profits are 
ascertained. — Power of Court executing decree . — 
Execution may issue with respect to ascertained wa- 
silat, pendii^ inquiry as to unascertained wasilat. 
Ill ascertaining and declaring the amount of wasilat 
duo under a decree, the Court executing it has no 
pow'er to alter the decree in respect to interest 
awanled. Arpfnnibsa Chowdheain v. KoaiBcir. 
F1S6A CHOWDOBAIN . .24 W. B., 444 



( 8888 ) 


DIGEST OP CASES. 


( 8884 ) 


iSCEjSlSrXI 

8. MODE OP ASSESSMENT AND CALCU- 
LATION — continued, 

Asoertainment of mesne profits — conti- 
nued, 

sa — Act XXIII of 

1861, s. 11, — Citil Procedure Code, 1859, s. 196. — 
A decree for possession and mesne j)rofits must, with 
reference to section 19G> Civil Procedure Code, 1859, 
be held to mean mesne profits down to the date of 
delivery of possession. Where the amount of mesne 
profits is not expressly admitted, the Court is bound 
to deal with it as if disputed, and either to determine 
the amount at the trial or to reserve it for assess- 
ment in execution. Dhusm Nabain Singh v, 
BundhooKam .... 12W. R., 75 

But where everything is ordered to be ascertained 
in the execution stage, both the j>eri(xi and amount 
can be assessed. Uubebhub Moobbejek v. Mollah 
Abhoolbub . . . . 17 W. B., 209 

88. — — ' ' Power of Court 

executing decree. — Where tlie suit is for mesne pro- 
fits alone, the Court executing the decree is not com- 
petent to fix the amount in the course of execution, 
BHOOBUNNESaUBEB ChOWUHBAIN V. M ANSON 

[22 W. B., 100 

84. — - — - '■ Construefion of 

decree. — Where a decree of tlie Higli Court simply 
directed jiaymcnt by way of damages of the proc<*<.*ds 
of a sjK'cificd slmre of certain proj>erty,--i/e/rf that it 
left nothing to be determined in execution, except 
the assessment of the rents and profits of the share; I 
from which the defendants had w-rongfully kejd. the 
plaintiff out of possession. Dwabka Lall Munuitb 
V, Nibundbo Nabain Singh . 22 W. R., 401 

85 . Mode of calculation of 

mesne profits. — Discretion of Court. — The sum to 
U; recovered in any case of a suit for mesne profits is 
of the nature of damages to be assesst'd by a j>ropc;r 
exercise of the judicial discretion of the Court which 
is charged with the trial of the case on its merits ; and 
it is impossible to lay down a rigid rule according to 
which those damages should alw'ays be calculated. 
Hogg v. Dinonath Sbbkmanee . 8 W, B., 447 

80. Interest. — Dam- I 

ages, — Wasilat. — Interest calculated upon yearly 
rests of rent may, when claimed by the plaintiff in 
his plaint, be given as an essential portion of the 
damages wdiich are recoverable by a person wrong- 
fully kept out of jwssessioii of immoveable property. 
Proiap Chunder Borooah v. Surnomogee, 14 W. It., 
151, followed. The term “mesne profits’* does not 
include interest year by year on those profits. Murro 
Durga Chowdhrani v. 8urut Sundari Dabi, I, L. K,, 

8 Calc., 332, follow-ed. Principles stated on which 
the calculation of mesne profits should bo based. 
Beojendbo Coomab Koy tr. Mahhob Chun- 
2>£b Ghosb . . . L li. B., 8 Calc., 348 

See Rambhitl Sinoh c. Pubmbssubbr Pbbshad 
Nabain Mingu . , ,7 W. B., 78 


MESNS PROFITS — continued^ 

8. MODE OF assessment AND CALCU- 
LATION — continued. 

Mode of oaloulation of mesne profits— 

continued, 

87. ' " ■■■ - Interest, Loss of, 

^Interest on mesne profits year by year, — The term 
“ mesne profits ” means the amount which might 
have been received from the land, deducting the 
charges for collection ; and docs not include damage 
resulting from their not having Imjcii jmid as they 
became due, or loss of interest year by year. HlTRBO 
Duboa Chowbhbani V, Subttt Sunwabi Drbi 

[I. li. B., 8 Calc., 888 
L. B., 9 1. A., 1 

Reversing, on appeal, the decision of the High 
Court in llnBBo Dubqa Chowdhbani v, Suabbat 
SOONBBBY DaBRA 

[I. li. B., 4 Calo., 074 : 8 C. L. B., 417 

30. Profits obtained 

from land hy ordinary diligence, — Mesne profits 
mean those profits which the person in actual wrong- 
ful possession of the land did actually rectnve, or 
might with ordinary and due diligence have received, 
from that laud. DwABKANATH Mittbb r. Ram- 
I)HUN lilSWAS . . . . 8 W. R., 108 

DeSilva V, Tehebanek . . 9 W. R,, 874 

89, Collections hy 

wrong-doer in excess of what could hate been collect- 
ed ordinarily, — A decree-holder is entitled as mesne 

I profits to wljaU'ver the wrong-doer has collected, 
though it 1 h 5 more than the decree- holder himself 
might have ordinarily colhseted. CnUNHEU CoOMAB 
Roy V. Kasueenautu Kox Chowdhuy 

[5 W. B., Mis., 87 

90. — — Cultivation of 

lands by person in wrongful possession, — When a 
persfui in w’longful jMmsc*H8i»)n of land lias himself 
orcupie<l ami cultivat'd it, the ],r(»jK*r principle on 
w'liich the amount of lut'sno profits is to he calculated 
is to ascertain wdiut would have U'cn a fair and roa- 
souablc riuit for the, laud if th«‘ same ha<i been let to 
a tenant during the period of Mie unlawful occupa- 
tion by the wrong-door. ASMtJT KooKK r. InDITB- 
JEET Kookb . . B. Ij. B., Sup., Voi., 1008 

H, C, Ahmed Kooeb v, Indubjekt Kookb 

[9 W. B., 446 

JBindabun Chttnobb Sircar v, Robkkts 

[B. li. B., Sup. VoL, 1004, note 
Chabdon V. Ajebt Singh . 12 W, B., 52 
Tbjpooba Soondubeb Debia V. Coomab Pbo- 

bothonatii Itor . .11 W. B„ 5S® 

Bishessubee Debia v. Mohun On under Boss 

[6 W. B., Mi*., 86 

91. — Principle on 

which they should be assessed. — Interest,— In deter- 
mining the amount payable to the holder of a decree 
for mesne profits, a Court is bound to consider, not 
wdiat has l#een, or what with good management might 
have been, realised by the parly in wrouf^ul posses- 
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HBSNB TB.OFWB— continued, 

8. MODE OP ASSESSMENT AND CALCXJ- 
L ATION — continued. 


Mode of oalculatton of meane profit*— 

continued. 


■ion, but what the decree-holder would have realised 
if ho had not been wrongfully dispossessed. Under 
a decree for mesne profits, the decree-holder is en- 
titled to interest on such profits from the time at 
which they would have come to him if he had not 
been disjwssessed. Luokut Naeaih v, Kallt 
PUDDO Bankrjbb 

[I. Ii. B., 4 Calo., 882 ; 4 C. Ii. E., 60 


92, Principle on 

which they should be assessed.— hi a case of wrong- 
ful dispoBsesBum, the principle ui>on which wasilat 
should be assessed is to ascertmn what the actiml 
rents or proceeds of the estate were, and to make the 
wrong-doer account for them to the party dispossess- 
ed, everything being assumed against the wrong- 
doer. Doobqa Soonduekb Dkbia V . Shidbshumeh 
8W.B.,101 


99 Assets which 

might have been realised,— Amount actually collect- 
ed!— Mesim ^irofits are not liuiitiul to the amount ac- 
tually cxdleeted from an estate by the judgment- 
debtor, but must be calculated according t<» tin* assets 
which might have been realised with duo diligence. 
Smith v . Son a Hiukk 2 ‘W B., Mia., 10 

Tiueooe Dosb UoxChowdeuy v. Nobin Kuisto 
GuoSB . . . . 32 w, B., 126 


94 Claim in plaint. 

Jlent not, but which might have been, received . — 

When a iMirty is declared entitled to a decree for 
mesne profits, he is entitled not only to rec!oyer as 
those profits such sums as may have l>een collected 
and appnipriated by others in wrongful ^ssession, 
but alst> such sums as he would have collected had 
he l)eon in possession, and which he has been pre- 
vented from collecting by having b^n kept wrong- 
fully out of possession. If the plaint in a suit for 
mesne profits claims only rents and profits collecttal 
and received by the defemlRiit, the plaintiff is^ not 
entitloil to recover in rcsiioct of rents not received, 
but which by the wrongful dispossession he has been 
prevented from collecting ; hut if there is an appro- 
priate allegation, he will be entitled to recover in 
respect of such rents. Kombbbumeissa Bboum v. 
HUEOOKAN 1)088 

[Marsh., 122 : W. B., F. B., 40 
1 Ind. Jut., O. 8.,43: 1 Hay, 266 


86 . 


■ Collection 


charges . — ^^The principle on which wasilat should bo 
assessed where defendant has been compelled to re- 
linquish possession is, that he should be made to pay 
that which plaintiff (decree-holder) would have en- 
joyed if he had not been kept out of possession by 
the wrongful act of defendant. KbfoQWJ BB A Chovi^ 
PHEAIN V , Rukbkboonisba . . 9 W. Bn 457 

Mobaeux All v, Boxaxua Ckhek Chowdhbt 

[U W.Bn86 
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continued, 

Tbluox Chakd Baboo v, Sovbaminbb Dobsbb 
[23 W. Bn 108 

96. Liability on 

ejectment of ryot. — Loss by dispossession. — A su- 
perior holder who dispossesses a ryot is liable, not 
merely for the profit which he makes by letting out 
the land, but to make good the loss which the ryot 
sustains by being dispossessed. Hueuoe Lall 
Shaua V , Sebbnibabu Kuemokae 

[16W.B.,428 

97. ■ „ Cultivating ryot 

jected by zemindar. — When a cultivating ryot is 
ejected by his xemindar, the mere rent of the land 
realised by the zemindar from another tenant is not 
necessarily the measure of the damage sustained by 
the ryot and recoverable by him as mesne profits, 
Bhibo CiiANDBA Mozoomdae V. Bamunpas Mook- 
bejbb . 3 B. lx Bn A. C., 88: UW. Bn 461 

98. Sate of rent , — 

In claiming wasilat for the periml of wrongful dis- 
possession, the owners are entitled to recover either 
any protit wliich the wroug-df)er derived from the 
land or any rate of rent which they were receiving 
at the time of dispossession. Jox ki8HBN.,DosB v. 
Tebndull . . . . 24 W. B., 137 

99. Meld that the 

amount of rent actually received, together with that 
which might with reasonable diligence have been 
collected, form the amount of mesne profits to which 
a decree-holder is entitled. Evidence that the laud 
was let for a certain amount is a primd facie proof 
of the amount of mesne profits, and may lie accepted 
by the Court unless the contrary be proved. Hug HO 
NaTU DoBBX V . UUTTBB DOUBY 

[1 Agra, Mis., 17 

The onus being on the person in wrongful pos- 
session to show that the usual rents were not collect- 
ed. Oman v. Ham Gofap Mozoomdae 

[18 W. B., 261 

100. - " ' Proof of amount. 

— Mesne profits liable in execution of a decree are the 
rents of an estate, minus costs of collection. Govern- 
ment revenue, losses by desertion and death of ryots, 
by drought, &c. The projwr moans of asc^ertaining 
their amount is to require the party who has held 
possession, and against whom the decree has passed, 
to produce his accounts, and, if necessary, to compel 
him to do so. On him lies the onns of {Proving the 
actual amount of mesne profits, and if he fail to 
pmiuce his accounts he will only have himself to 
blame if the amount aa^arded by the Court is larger 
than the actual mesne profits. Dinobunduoo N cn« 
DBB V. Kbbuub Chundbb Qbosb 

[3 W. B., Mis., 26 

Ramnath Chowdbbt V. Digumbbe Rot 

[3W.E.,Mis.,30 
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3. MODE OF ASSESSMENT AND CALCU- 
L AT I ON — continued. 

Mode of oaloulation of mesne profits— 

continued, 

101. Proof of actual 

eolleotione. — If a Court finds tliat a plaintiff has been 
dispossessed of prop^Tty, he is primd yocjtf entitled to 
uiesne profits in respect of tlie periotl duriti^^ which 
he was dispossesseil, and it is not necessary for him 
to prove the actual collections made during his dis- 
possession. It is sufficient to show what is the annual 
jjrofit which in ordinary years can be collected. Thus 
it is sufficient to show the profits for tlie years pre- 
ceding or subset} uent to the ])erioil of dis^Kisscssion. 
Dhawanbs Dbbn 8AU00 r. Mohun Saiioo 

[1 N. W., 188 : Ed. 1873, 273 

102. . — " Penti not r«- 

ceived. — Expenses of collecting rents. — In estimating 
mesne profits, not merely the amount of rents actual- 
ly received by the defendant, but also those which he 
niiglit have re<*eived, and which can no longer bo 
collected, ought to be charged against him. On the 
t)ther hand, the reasonabh; expense of collecting the 
rents may be allowed to him ; and if he has paid rent 
to the zemindar, allowance may l>e made for such 
payments. But he ciiiinot be charged with payments 
of rent made by the plaintiff to the zemindar. Bks- 
sunessoorbe Dabba V, Tarasoondbree Urahmi- 
WEB. Mauombu Hajba V. Tabasoonderbk Brait- 
uiKBB . • . Marsh., 201 : 1 Hay, 677 

103. ■ Failure of 

decree-holder to prove rate of rent, — In estimating 
the amount of mesne pi*ofits where a decree-holder 
could not give satisfactory evidence as to the rates at 
which he received rents and the collections he made, 
the judgment-debtor was held liable for the amount 
stated in the Collector’s jummabundi, minus the 
cost of colhxdion, leaving him to recover from Goverii- 
incnt what he has paid on account of revenue, unless 
the sums so paid had alreatly been refunded by 
Government to the decree- holder. Balm be v . Bal 
Gobiki> Doss . . . .7 W. R., 230 ; 

I 

lOA. — Landlord and | 

tenant. — Ueld that the nioile of estimating the amount j 
of mesne profits in respect of a talook held by plaintiff 
under defendant w’os to ascertain the amount of 
profits wdiich plaintiff could have realised from the 
talook if he had not been dispossessed therefrom by 
the wrongful act of defendant; and that as there 
was no necessary relation between those profits and 
the amount of revenue payable by tlie latter on ac- 
count of the inferior holding, such revenue could not 
be treated as an element in the calculation ; but that 
the amount of rent payable by plaintiff to defendant 
ought to be deduct^ from the gross calculation of 
the talook. Held, also, that there seemed no reason 
why the same rule should not be adopted In this case 
merely because the WTong-doer was the lancUord. 
Buyeub Chundbb Mojoomdae v . Hubo Pbosuk- ; 

VO BHgTTACHAEJBB. HCEO PROSUNIfO BUUTTA- t 
CSA&JBB V» BBTBVB CttUVBBB MOJOOMDAE \ 

L17W.R.,267 : 

lU 


ME8NE PROF1T8 ^continued. , 

8. MODE OK ASSE^iSMENT AND CALCU- 
LATION — continued. 

Mode of oaloulation of mesne profits— 

continued. 

105 . Remission of 

rent or neglect to make collection. — The rule for the 
asMOBsmeni of mesne profits is, that the right of the 
true owner is to all the profits of tlu^ land, and not 
merely to the amount of the cash collections during 
the time that he is illegally kept out of jiosHession, 
and the tresjiasHer must be beld reH]>onsil)le for all 
that he has realiswl, and receive credit for everytldng 
for which he is entitled to ci’e<lit, such as rents j)aid 
and charges for collection. IL^ does not lessen his 
res}K)U8ibility by remitting rent or neglect ing to make 
collections. Kalbb Debbb v. Modiioo Hoobun 
Chowburt . . . .10 W. R., 171 

106. Gross produce 

of e,siate. — Value of produce. — Mesne })roflt8 should 
not be estimated on the gross prtHluce of an estate 
except when all other mt^uis of aNt'crtainirig them 
fail. The. rents due from the ucinal cultivators, or, if 
he cultivate the laud by his own servants, the value 
of the produce, should be taken as tlu* aiuouiit of the 
iiU'sne profits. Khemon KtJUEB Deuta t>. Mobkoo- 
MUTTT Debia , . .4 W. R,, Mia., 23 

107. — Fair and rea- 

sonable rent, — In a suit for lumsessiou and wasilat, 
where the jdaintiff was tlj<5 actual cultivutBr of the 
land and obtained a decree, it was beld that the Full 
Bench ruling in Asmut Kocr v. Indurjeet Kuer, 
B. L, Jl., fiup. Vol., lOOli • IV. R., 440, and not 
that in the case of Baudamini Vehi A nand Chandra 
Ualdar, 7 B. L. R., 17S, note : 13 IV. R., 37, was 
ap])Ucahle, and that ]>luintiff was enlitliHl to such fair 
and ruasoTiuble rent as the defendant might have de* 
rived from the land liad he left it during the {lerind 
of his wrongful occu|)ation. Mabiiub Cjiuwdwr 
Dutt ©. IIarabuun Paul . 14 W. R., 294 

108. ■ " " '■■■■ Person not him- 

self cultivating the land. — 'riie mode of calculation 
laid down in Asmut Kooerv. Indurjeet Kooer, B. L* R, 
Bup. Vol , 1003 : U W. R., 445, held to b«' apjilicable 
also to a ease where a |M*rsoii, tlie w roug.do('; , has not 
himself eultivub'd the land. PROMOTiXONA’i. Ji BoY 
V , Tbipouua Soombuuee Dabkb 

[10 W. B, 468 

109. — Principle of 

assessment. — Person cultivating land. — A suit by a 
ryot having liecu remamlod with a view to tlie assess- 
ment of mesne profits on the priiici}>le laid down in 
Bandamini Debi v. Anand Chandra Ualdar, 7 B, L, 
R., 17H, note : 13 TV. R , 37, if it was found that the 
plaintiff bad himself cultivated the lauds before leasing 
them out to an indigo foeUiry, the first Court, finding 
tfiis to 1x5 the case, assessed the mesne profits accord- 
ingly, — i.e., at the lowest rate defxised to by the 
plaintiffs* witnessess. The District Judge reversed 
the decision on the ground of a lattfr ruling in Madhub 
Chunder Butt v. Maradhun Paul, 14 TV, R., 094, 
Held that the Judge ought to liave followed the 
course indicated by the order of remand. Reid, also, 

6 o 
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8 . MODE OF ASSESSMENT AND CALCU- 
LATION — continued, 

Kode of calculation of mesne profits^ 

continued, 

that tlic special respondent, if dissatisfied with the 
order of i*emaud, ought to have applied for a review, 
and not having done so he was not entitled to 
ask the Court to go behind that order and consider 
whether it was wrong with reference to Madhuh 
CUunder Butt v. Haradhun Vaul, Id W. M., 294, 
Meld, further, that the later decision did not over- 
rule the earlier one, but referred to a different case, 
— viz., that of a large sseuiiiidar entitled to rent 
only i — and that the Full Bench ruling referred to in 
the later dticision did not intend to lay it down that a 
party who is himself a cultivator is not entitled to 
recover the profits which ho would have made out of 
the land by his own cultivation. Nubbin an Hoy ». 


Anuebbon 


. 18 W. E., 126 

110. 


Zeravet and 


Ihowli Icmds. ^Production of accounts to value 
and produce of land, — Tlie loss of the party \vrong- 
fully kept out of possession must generally be mea- 
sured by the actual profits arising from the usufruct 
of the land during that time, on an occupation of the 
same character as that of the ]>ar(y wrongfully kept 
out of possession at the date of his ouster or of the 
last legal occupant whom the jilaintiff claims to 
succeed to, if the plaintiff himself never entered into 
]K)SBeHHion. A diil'erence in usseHument should be made 
between y.eray(‘t and hhowli lauds, a deduction being 
allowiHl as to the fornu'r on aceount of expenses of 
cultivation. As regards the pr(Hluce and value of the 
lauds in such cases, it is the duty of the judgment- 
debtor to pnalucc his accounts and to prove what were 
the real assets of the proi>erty. Hookumeb Koobb 
V, Ham Tuhul Hoy . .17 W, B., 166 

111. Suit hy culti‘ 

tor. — Bamatjes. — Where the i)laiutiff, who w'as a cul- 
tivator, sued for possession of certain land, of which 
he had been dis^msscssed by the defendant, with 
mesne profits, and the Judge gave him a decree for 
possession, and as to mesne profits decreed that the 
plaintiff should have the actual profits realised from 
the land, and If that could not be ascertained (os to 
which the burden of proof, he said, should be on the 
defendant), then, acconling to the capabilities of the 
soil in an avertige season, making the deductions 
necessary on tvccount of the bad seasons, exjH'iise of 
cultivation, rise and fall of prices, and cost of seed ; 
and in the case of indigo, the value of the raw 
protluce and not of the manufactureil article; — it 
was held that the principle on which damagt's were 
awarded was a correct principle, where the plaintiff 
was himself a cultivator. Watson t». Fxabi Lal 
SuAHA 7 B. Ii. B., 175 

Sauoahini Dsbbb V. Anand Chandba Haldab 

L7 B. Ii, B., 178, note : 13 W„ B., 37 

112. — - Cultivator , — 

Where the i>arty recovering possession of land of 
which he was wrongfully djs{>ossesse<1, luid claiming 
wasUat, IS himself the cultivator, he is entitled to I'o- 
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3. MODE OP ASSESSMENT AND CALCU- 
LATION — contin%ted. 

Mode of oalonlation of mesne profits-* 

continued, 

cover the profits w'hich he would have made out of 
the laud by the cultivation had ho not been dispos- 
sessed. Nub SiNQH Bor o, Andbbson 

[18 W. B., 21 

Shibteb Pebshau Chuckbbbuttt V, Kumla 
Kant Boy . • « .17 W. B., 348 

113, "" ' Amount which 

might have been received, — Where one party illegally 
dispossesses another and lets his estate in farm, the 
amount of the rent which the party wrongfully ousted 
might have ordinarily received had he been in posses- 
sion, and not tbe amount of the farm rents received 
during the wrongful possessor's incumbency, will, 
unless any s])ecial custom be proved, be the measure 
of mesne profits to bo awarded. Jugubnath Singh 
V. Aumedoollah , . .8 W. B., 132 

114. Unprojifable 

lands. — In executing a decree for mesne profits, a 
Court docs right in excluding from the account lands 
of such a nature as would, under ordinary circum- 
stances, yield no profit, regarding which it hjis not been 
shown that the judgment-debtors luwl opi>ortunitics of 
disposing of them for a ])rofit. Bbcuabam Dabs v, 
BboiTonatii Pal Cuowlhby . 8 W. B., 368 

116, Value of pro* 

duee of julkur. — In a suit for wasilat, where it was 
decreed that tlie value of the produce of a julkur 
should be ascertained in execution, the low’er Appel- 
late Court was held to have come to a right conclu- 
sion without any error of law in taking the nearest 
ajtproximate value of the produce iudicateil by the 
evidence and tlie })luiutiff's statement. Enabt Ali 
V. Sosiinatu Missbb • ' ,16 W. B., 268 

116. — — Cancelmeni of 

durputni tenure. — A zemindar granted a putni to 

A. , who granted a durputni to Ji. The putni was 
sold for arrears of rent to C., who entered into posses- 
sion, cancelled B*8 durputni, and, after two years* 
possession, grunted a durputni to B. Meantime A., 
the original putnidar, had the sale set aside in a 
regular suit brought for that purpose, and thereu]tK>n 

B. brought a suit against B. alone for mesne profits. 
Held that B, was entitled to be credited with the 
amount of rent w hich he had paid to his putnidar, 

C. , and with the expenses of collection. Nuyfab Ali 
Biswas v. Bamesuab Bhunicb . 3 C. Ii. B., 28 

117. — - ■ Becf^ee-holder 

wrongfully kept out of possession. — A decree-holder 
who stands in the shoes of his judgment-debtor, but 
w’ho has been wrongfully kept out of possession of 
land for which the judgment-debtor grauted a lease, 
is entitled to receive the profit wrhich tbe judgment- 
debtor nuule out of them, and w'hich the decree- 

I holder would have made had he lieeu in possession. 
! UouBoo Dyal Munlub V , UurAL Singh 
I [24 W. Bt. 272 
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8. MODE OP ASSESSMENT AND CALCU- 
lATION — continued. 

Mode of oalculation of mesne profits^ 
continued. 

118. ■ — _ I ■ ■ I ■ Suit for mesne 

proJits against trespasser. — Costs and expenses of 
trespasser in eoUection of rent. — lleldy by the major- 
iW of the Full Bench, that a tre8])ab8or on the land 
of another should, in estimatinp^ the ineBiio ])rofits 
which the owner of the land \h entitltHl to recover 
from him, be allowed such costa of collecting- the 
rents of the land us are ordinarily incurred by the 
owner, where such trespasser has entered or conli> 
nuetl on the land in the exercise of a bond Jide claim 
of right ; but where he has entered or continm'd on 
the land without any bond jlde belief that he was en- 
titled so to do, the Court may refuse to allow such 
costs, although he may still claim all necessary pay- 
ments, such as Government revenue or ground rent. 
Per HtuAKT, C. J . — Whether such trespasser is a 
tresjjasser bond fide or not, ho should bo jillowed 
such costs. Altaf Ali c. Lalji Mal 

[I. I*. B., 1 All., 618 

119. ■ ■ — Allowance for 

extraordinary profits. — Where a party is decreed 
entitled to mesne profits, the trespasser cannot bo 
allowed to urge that the owner would not have re- 
alised as much froui the land as ho (the trcK])asser) 
did ; but if ho had obtained extraordinary ])roiits by 
the expenditure of ca])ital on the laud, allowance 
should Ih) raiule for such expenditure. 8 kee>atji 
Bobe t>. Noeix Cmuxuke Bose . 8 W. B., 473 

120. ■ . — .I. I, . Damn yes t»- 

eurred by tenant in consequence of ejectment . — 
landlord who ejects his ti'iiaut. illegaliy and holds ]>(»8- 
eession as a vvroag-docr, uUhotigli he selth s another 
tenant on the laml, is lial>le, not only for the rent In* 
receives under such ]>osseHsi<ni, but also for the 
damages incurred by the buiaiit whom be has eject- 
e<l, in eonsc«pieiice of the eji'clincnt. MAiioafEU 
Azuul V. CuADEE Lall PAXLiEY . 12 W. B., 104 

121. C o-s a r e r s . — 

Decrees for and aynnist different parties . — Tlie 
mode of calculating mesne ]>rofits in cas<'s of d(*erees 
for and against ca<-h of the parties, is to cah'ulate 
and rateably divide tlicin, and then Uj allo\v a set-oJT 
to the extent of the pndits actually receiveil by cmdi 
sharer, the deficit in eaeli year l)eing mad** good by 
the party wdio received in excess of bis share. Buoy 
Gobind Naik V. Kalee Feobuxxo Naik 

[16 W. B., 204 

122. ■ II- II — 1 ..,—...—. . Co-eharer a.— 

Pair rent . — Where the parties tx) a suit for certain 
laud and for the payment of mesne j)rofit8 in resjoict 
of the same w'ere co-sliarers in the estate comprising 
such land, and the defendants had themselves occu- 
pied an<l cultivated such land, — Held that the most 
reasonable and fitting mode of assessing stieli mesne 
profits wjis to ascertain what would Ik* a fair rent for 
such land if it had been Lt to an ordiu :ry teiiaut 

111 
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and bad not been cultivated by tbo dofondautf. 
Gumoa PaOBAO V. GaJAuau Puasad 

[I. li. B., 2 AU., 661 

123 , — . ■ • * — Costs qf ooUee* 

iion of rent. — Where a suit is decreed as one for 
possession with inosne profits, the decroo-boldor is 
not barred from asking the Court, under section 107, 
Civil IVoccdure Code, to impure into tlie amount of 
mesne profits in execution. In decreeing mesne pro- 
fits, a Ct)urt has no rigid to disallow the costs of 
collection on the assumption that a large zemindar 
can collect rents without costs, Gooeoo Dobs Uoy 
V. Anuxj) Moyeb Dkbia , . 16 W. B,, 208 

124 , - — — Mustayiri ten- 

ures, — Wlu're the oxistom oi colU‘cling re-iits from 
mustagirs \>vcvail8, the niustagiri jumma is to bo the 
basis of jvconnt of mesne profits to be- ree,overeil 
from a judgmeut-dcbloi*. Auaieu Ukzaii v. Knabt 
llosBEiN . . • .1 W. B., Mis., 20 

126. I — ' — — Pent left un- 

collected. — in a suit for mesne ])rofit8 the dofi'iidaiit 
cannot have credit for rents which bi> has left uncol- 
lc«*ted from tbo ryots. MuuitOOA v. IIkkuauam 

MiBSBtt 1 Huy, 277 

126, — Value of trees 

cut down. — Decree for mesne profits, — I'lie value of 
tn‘cH cut down junl npproj)riated by a jndgnicni- 
debtor, against whom a d(*<ri:e with mesne profits 
has bccji giv<*u, may 1)(« im*Iuded in tin* inesiie profits 
for which tlu* judg]J)cnt-<h*btor whilst in wrongful 
iMwseHHion is liable. BuNKEAU S!N(ni r. SuDAHJCicn 

Dvte 2 W. B., Mis., 60 

127, ■ ,s uru nj am ee, 

upon what profits to bo allowed , — Suninjanico 
should bo allowed npi>n the an)r>unl uetually collect- 
ed, and not upon Ibo net pns'eeds coming to the 
zemindar. EuEOOXIBBA CJlOW UllJiAIX r. ItUKBTcn- 

OONJHBA .... . 9 W. B., 467 

128, ' ■ '■ Aver ay e of 

' several years. — Ih-cna* of »Sud(h r (/f>iirt esHinating 

the amount t»f mesne profits from the uvi*rago of two 
preceeding years, as iisr'erlaineil in a foriuer Huit 
(the evide*nce in the present suit being iiii satisfactory 
on lH,tb sides), upheld. booElAU UoW v. ExuOQUK- 
TY SOOHIAII 

[6 W. B., P. C., 126 : 2 Moore’s I. A., 72 

120 . — — — Endowed lands. 

Expenses of worship. — In the cose of endowed 

lands, the jmlgmcnt-dc*btor is entitled to a deduction, 
from the amount of mesne profits ascertained to be 
clue, of the cxjK'nscs incurred by him in carrying on 
the worship of the idols. TUAKOOR DOBS ACUAliJKB 
CuCCJUSUBUXXy «. bUUBUBE BUOOSCX CUATTBUJEB 

[17 W. B„ 208 

6 G 2 
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^ 8. MODE OF ASSESSMENT AND CALCU- 
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ICode of calculation of mesne profits — 

continued. 

180* ■ — - Oudh Taloolc- 

dare* Itelief ActfJS70. — Interest on mesne proJits . — 
An undor-propri^r having been diBi)oseoBsed by a 
manager of the Bupcrior estate, appointed under the 
Oudh Talookdars* Itelief Act, 1870, recovered poBses* 
»ion under a decree, and afterwards sued for mesne 
profits. Held that a person who had not himself 
received the mesne profits having come into posses- 
sion of the talook upon its being released from man- 
agement under the above Act, would not he charge- 
able with sums which, as it was alleged, might have 
been received by way of mesne profits, but had not 
been received in consequence of the manager's wilful 
default; there being nothing to show that such 
talookdar could be charged with anything more than 
was actually received by liim. There being no rule 
of law obliging the Court to allow interest upon 
mesne profits, it is a matter for the discretion of the 
Court, upon consideration of the facts, whether to 
allow interest or not. K.shnanand «. Fabtab 
Nabaik Sin an 

[I. li. B., 10 Calc., 782 : L. B., 11 1. A., 88 

181. - — ” Mxperienee of 

Judge deciding case. — In estimating 
miisne profits for a period of wrongful disjwsscBsion, 
the lower Courts w<*re held to have j)iir8ut‘il an incor- I 
root course in deciding u})on the suj)j)oacd jn'raonal j 
experience of tin* Judges insbMid of uj)ou evidence laid i 
liofore them, 'riie Court ought to have done its 
best to estimate, from the evidence before it, what 
would have lu'cn the net jwotits which the dispos- 
sessed owner would have earned by the cultivation 
during that ja^riod hud he bc^'ii in possession. 
Kisubn Febsuad Sinuu tJ. CBOw nr 

[23W.B.,16 ' 

182. — — Amount claimed j 

less than amount proved, — The Court cannot give a 1 
larger amount of mesne profits than is claimed, j 
although more is proved. SOOBIAII Kow v. CoTA- i 
GHBUT llOOCUlIAll 1 

[6 W. B., P. C., 127 : 2 Moore's I. A., 118 ' 

OOOBOO Doss KoY V. llUKSHEB DjiTR SkIK i 

[16W.B.,ei j 

Kaboo Lall Thaboob V. Fobbbs 

[7W. B.,140 j 

183. . " ' - ■ ■■ Decree for ! 

amount larger than that clamed. — A decree for ! 
wasilat for a larger sum than that mentioned in the 
plaint was upheld in apjjeal, on the ground that the 
plaint did not profess to do more than give the ap- ! 
praximato value of the produce of the laud, and that ! 
the sum decreed had been found duo after two care- ' 
ful local investigations. Fbabbe Sookburbk Dosse b 
V. EsHAir Chcbbbb Hoax . . 16 W. B., 802 

184. ' JSxecufion of 

decree, ^Amount awarded in execution larger than 
that claimed in plaint, — Court Fees Act (VII of 
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continued. 

l&ifO), 8. 11, para. 2 , — The plaintiff brought a suit 
for possession and for a certain sum as mesne pro- 
fits, which he assessed at three times the annual rent 
paid to the defendant by tenants in actual posscBsiou 
of the land. He obtained a decree for possession, 
and the decree ordered tliat the amount of mesne 
profits due to him should he determined in the execu- 
tion proceedings. On an investigation a larger sum 
was found to be due to him for mesne profits tluui 
that claimed by him in his suit. The plaintiff, 
therefore, paid the excess fee as provided by para- 
graph 2 of section 11 of Act VII of 1870; but it w^as 
lield that the amount of mesne profits recoverable by 
him must be limited to the amount claiim^ in the 
plaint. Baboojan Jha v. Hyjnath Dittt Jha 

[I. I.. B., 6 Calc., 474 : 7 C, L. K., 589 

186. Amount claimed 

in plaint. — Larger amount found due bg Ameen . — 
Where a plaintiff, in bringing a suit for posNession 
and for mesne profits, approximately estimates the 
amount of such mesne profits at a certain sum, and 
obtains a decree W'hieh leaves the amount due as 
mesmi profits to Ihj ascertained in execution, he is 
not bound down to the amount claimed in his plaint ; 
but if more is found due to him, he is entitled on 
payment of further Court fees to re(*over the larger 
Kniount so found due. Baboojan Jha v. Bgjnafh 
Duft Jha, I. L, R,, 6 Calc., 474, distinguished. 
Jaboomuey Dabee v. Hafez Mahomed Alt Khan 
[I. L. B., 8 Calc., 295 

136, ■ — - Execution of 

decree. — Amount stated in plaint. — Estoppel , — 
When, in a suit fur iwssessioii of land and mesne 
profits at a rate stated in the plaint, a decree is 
] Missed which directs that the amount of mesne pro- 
fits he ascei'tained in execution of the decree, the 
plaintiff is not limited to the amount or rate stated 
iu his plaint, though it may Ik.* used as evidence 
against him in favour of the defendant. Baboojan 
Jha v. Bgjnath Dutt Jha, I. L. R., 6 Calc., 474, 
explained." Oauki Fuasah Koondoo r, Ueii.v 

[I. L. B., 9 Calc., 112 : 12 C. X.. B., 41 

Hueeo Gobind Bhukut V. Digumbbhee Debt a 

[9 W. B., 217 

MELITABY AUTHOBITIES, JUBISDIC- 

TION OF— 

See JCBISDICTrON op Ceiminal Cobet — 
Eukopban HEiTisn Subjects. 

[18 B. li. B., 474 

MIIilTABY CODR 

See Small Cause Court, Mofussil— liAW 
OP Small Cause Court, Mofussil. 

[6 Bom., A. C., 99 

MELITABY COUBTS OF BEQUEST. 

See Appeal— Acte— Military Courts of 
Ksqueets Act • .SR. W., 228 
[8 N. W„ 75 
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MUJTAHY COURTS OP BEQUEST— 

continued. 


See JtmiSDiCTiON— ‘Q febtion op Juris- 
diction— Generally . X Agra, 222 
^00 Small Cause Court, Mofussil — Ju- 
risdiction— Military Men. 

[1 MacL,443 
2 Ma(L, 388, 489 


1, Jurisdiction.— XLII of 

t860.-^8tat. 20 ^ 21 r* \ct.^ r. (>5, e, 67.— Section 
0 of Act XLll of IStJO did not alter or interfere with 
the jurisdiction of the Military Courts of UciuchU 
cstahlished by Statute 20 and 21 Vietoria, Cap. GO, 
Section G7. Shanmuoa «. Meddleton 

[1 Mad., 443 


2 Act XI of 1841.— XII of 

1842 {Military Batare Act),^Riqht The 

prtA-isious of Act Xll of 1812 apply to all the Courts 
established hy Act XI of 1841, whether those Courts 
arc held within or without Hritish territory. It is 
incumbent on all jiersons claiming the jwivilege of 
suit given by these Acts, wlien residents within ean- 


tonnienta, to cause theinselvea to be regish’red. 'I'kj 

llAM V. Mooltan Mull , , 8 N. W., 70 


* Suit againet Canton- 
ment Magistrate.— Act XI of 1811 did not confer 
junsdiction on a Military Court of llwjuests to enU'r- 
tiiin a suit against the Cantonment Magistrate as 
representing tlie Government. Joduraj v. Canton- 
ment Magistrate of Morar 

[1 N. W., 174 : Ed. 1878, 263 

4u Civil Procedure Code, 

ISoi), KS. 114, 119 , — The C^sh* <;f (*i\il IVocedure, 
185P, except so far as its provisions enact rules for 
apiwals from Sulxmlinate Courts, di<l not ap))ly t<» 
l»rt -eedings under Act XI of 1841 (Military Court of 
Ueiiuests Act). Thes«j j)roe<H*dingM are regiilatisl hy 
the Act, and fRU-tions 11 1 and IIP of the (Jjvil Pnse- 
dure C(Mle do not ai)p]y, OuNSAM Doha v, Mooltan 
MtLL 2N.W.,192 

88. 2, 17, — Persons 

hegond British ^errtVori/.— Seetions 2 and 17 «)f A4‘t 
XI of 1811 must Ik* rwul together as n-gards jiersons 
utnenahle to Military Courts of Itecpu-sts lwy40Ml 
Ifritish territory. Mooltan Mull v. (irN.-.AM j 

[3N.W.,76 I 

8, 17. — iJecree by de- 1 

fault on non-appearance of plaintiff, — The tiTiii 
“rules in force in wetion 17 of Aet XI of 1841 is ' 
to be ina'n>rcted as eijui valent to “ rules for the time | 
la‘ing in force.'' It is n<it competent for a Court of i 
ItetiuesU to i>ronounre a decre** 0»y default) in favour ! 
of defendant without coiisidt^ring the evidence laTore j 
it. Ghuxtuam Dosa v. Mooltan Mull I 

L2E.W.,229 [ 

MILITARY OPPICEB. ! 

See Attachment— Sub jECTi of Attach- I 
mext-Salaey . I. L. 1 AIL, 730 j 
See Service of Summons, 

[U B. L. R., Ap., 43 


MILITARY OPPIOER— 

See Small Cause Court, Moeussil— Ju- 
risdiction— Military Men. 

[2 B. L. B., 8. M., 3 
2 Mad.» 388, 489 

MINISTERIAL OPPICER. 

See AtpeaD—OrDERS. 

[8 a L. Bh a. O., 870 
14W,B.,328 

See Superintendence op IIiqh Court- 
Charter Act, b. 16— Civil Cases. 

[19 W. R., 148 
20 W. B., 470 

1 . Appointment.— .^ 0 / XII of 1856, 

s. 3, — Citdl Court Ameens , — 'I'he High Court had no 
authority to iuU*rfere iu the ease of a person who was 
not eonlirmed in an acting apjK)intment of Civil Court 
Aiihh‘U for which the Judge consitlered sonm other 
eamlidale to be more lit. In the matter of Dooroa 
D osu Doab . . .17 W. R., 228 

2. Act XVI of ms, 

— Power of Subordinate Judges, — Aet XVI of 1808 
eontinuplah'd that the sislectioti and appointment of 
IMTsoim to fill ministAsrial olfietis in tin* ystahlish- 
iin'iits of Subordinate .ludges should l)e left to those 
Jinlges, the power of the Zillah Judge extending 
merely to the apjmwal or disapproval of the person 
apjM>inted. The latter's refusal of sanction must he 
basid on grounds personal to the a])point(*e; utuI he 
must not interfere and control the selecdion of p(^r- 
I sons HO UH to influenci* the inferior Judge t4)ward8 the 
aipjmintment of a particular candidate. In TUB 
MAri’ER OF TUB PETITION OF OOLFUT 1 1 OSSEIN 

[13 W. B., 197 

3. Act XVI of ms, 

8.9. — 3funsif*s Court. — Under Hcetion 11, Act XVI 
of 18G8, tlie nomination and n]»pointment of the 
ministerial officers of a MunsirH Court resh'd with 
the Munsif, suhjt'ct !«> the Hpprr)val of the District 
Judge. If the l)istriet Judge did not approve, he 
could nduse his Kunetion, hut the law did not jKTinit 
him to appoint any other ]H:rson. lx the matter op 
Uajcoomau (iooi'TO . . .11 W. R., 364 

4 . Act XVI of ISOS, 

8. 9. — Appointme,nt of serishtadar . — In the matttcr 
of tin* a))]K)intntent of a serisliUular in a Munsif's 
Court, it wasln-ldto la* n4> irnjgularity (►r i)npropricty 
on the part of a Judge’ t<> call the attention of tlie 
Munsif U) a circular order of the Higli Court com- 
municating the wishes of (loverninent that preference 
should 1)0 given to (STtain diwhargisl officers. In 
THE OF MATTER ANUND CuUNDEK CHUCKEHBUTTY 

[14 W. B., 870 

5. ' Power of Judge to 

interfere with appointment of serishtadar hy Mun- 
sif, — Where a Munsif apjwintcd a person os scrisli- 
tadar in his Court, pud it did not ai)p(5ar that the 
persf)!! so appoinU*d was in any resisict disijualificd for 
the ajijxdutment, or tliat hU apis>mtment was open 
to any sort of objection whatever, or that the Mun- 
sif luul neglected any of the preliminary imialrieii 
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MUnSTBHIAL OFFICER.— Appointment 

— continued , 

or formalities prescribed for such Q^o%t-^lSeld that 
it was not competent to tbo Zillah judge, merely on 
the ground that in his opinion the claims of some 
other persons were superior to those of the person 
ap])ointcd, to remove him from the office, and to 
direct the appointment of a different and specified 
person. In tub mattbe op the petition of 
Bhoybub Chundbb Deb . . 7 W. B., 131 

6. ' - 'Removal of officer. 

Power of Zillah Judge. — A Zillah Judge may re- 
fuse to confirm the a]»poiiitment, hy a Subordinate 
Court, of a disqualified })crsoii as a ministerial olliccr, 
or may rescind such an appointment if not made 
conformably to the rules prescribed by the High 
Court, and rciiuire the Subordinate Court to make a 
fresh apiiointmont after observance of the rules. 
But he has no authority, after allowing an appoint** 
ment to stand for nine months, to disjdace the per- 
son HO appointed and to ajqtoint another in his stead. 
In tub matteb of tub petition of Kalt.t 
Pbosunno Cuattebjee . . 7 W. B., 224 

7, Kemoval. — Removal of mohurrir. 

-^Power of Zillah Judge.-^ A Zillah Judge is not 
competent to remove a mohurrir from one Munsifi 
without any fault of his, and to subject him to loss 
by roijuiring him to go to a distant Munsifi, In 
tub mattbb of IIubbo Gobino Biswas 

[7 W. B., 246 

0, ■ '■ Dismissal. — Ground for dismiss 

ial . — The fact of a ministerial officer carrying on 
a shop is not sm h an irregularity in his conduct as 
to justify h’Ls dismissal. In BE Komul Lochfn 
Bhadooby .... 2 Hay, 674 

9, 1,1 I.,,,.,, Ground for die - 

miesal. — Ih’ivate concerns of a ministerial officer 
need not generally l>c taken notice of by the head 
of a Court or office, but if they appear on the face 
of the reconl of a case to ho such that he cannot be 
entrusted with any onerous duty, the hood of that 
office or Court is justified in dismissing him from 
office. In the matteb of tub petition of Fki>- 
bah Hossbin .... 2 Hay, 677 

MmOB. 

Col. 

1. Evidence op Minobtty. . . 3849 

2. Liability on Contbacts . . 8849 

8 . Liability fob Tobts , . . 3850 

4. Custody of Minobs (Act IX of 1801, 

&c.) 3860 

th Bepbbsbntation of Minobs in Suits 
G. Cases under Minobs Act, Bombay, 8853 

XX OF 18G4 3868 

See Cases under Act XL of 1858. 

See CoMPBOMiBE— Construction Enfobc- 
iNO, Effect of and settinq aside 
Deeds of Com promise. 

[L li. B., 6 Calo., 687 

See Decree — Form of Deobbe — Consent- 

DBCBEE . .16 W. 832 


BCINOR ^ conttnued , 

Bee Cases undbb Guardian. 

See Cases under Hindu Law— Aliena- 
tion— Alienation BY Father. 

See Cases under Hindu Law— Guardian. 

See Hindu Law— Partition— Requisites 
POB Partition. 

[8 B. li. B.,363 : 10 W. B., 278 

See Insolvent Act, s. 7. 

[I. li. B., 7 Bom., 411 
1. Ii. B., 13 Calc., 68 
See Letters of Administration. 

[I. D. B., 4 Calc., 87 
See Cases under Limitation Act, 1877, 
s. 7. 

See Cases under Mahomedan Law- 
Guardian. 

See Mahomedan Law — Peb-emption — 
UlOHT OF Prb-bmption— Waivbb 01 
IkiuHT OB Refusal to Purchase. 

[L li. B., 1 AIL, 207 
See Cases under Majority, Aoe of — 
See Cases under Majority Act. 

See Pauper Suit- Suits. 

[1. Xi. B., 3 Mad., 3 
11 B. Ii. B., 373 

See Plaint — Form and Contents op 
Plaint— Plaintiffs, 

[I. L. B., 12 Calc., 48 
17 W. B., 144 
20 W. B., 463 
10 Bom., 414 

See Rbqistration Act, 1877, s. 35. 

[1. Ii. R., 1 AIL, 466 
I. D. B., 6 All., 699 
I. D. B., 8 Calc., 967 
See Review — Form op and Procedure 
on Application . 16 W. B., 231 

See Sale in Execution op Decree— Srt- 
tino aside Sale — Rights op Pub- 
chasers — Recovery op Purchase- 
money . . I. Ii. B., 1 All., 668 

See Succession Act, ss. 2 and 3. 

[12 B. Ii. B., 368 

■ 1 .. — .. Collector in charge of estate of— 

See Collector , I. L. B., 1 Bom., 318 

Custody of— 

See Habeas Corpus. 

[6 B. Ii. B., 418, 667 
13 a Ii. R., 160 

Mortgage by administrator of 

property of— 

See Act XL of 1858, 8. 18. 

[1. Ii. B., 2 Calc., 888 
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MINOB— 

■ ■■ ■ — Obtaining possesBlon of, for pur- 

poses of prostitution. 

See Pbnal Cods, ss. 372, 373. 

[0 B. Ij. B., 34 
6 Mud., 415, 473 

I. L.. B., 1 Mad., 164 

■' Power of, to adopt or give per- 

mission to adopt. 

See Hindu Law— Adoption— Who mat 

Adopt . . L Ij. B., 1 Calc., 289 

[15 W. B., 648 

■ Sale of share of— 

See Casks fndkk Hindu Law — .Totnt 
Family — rowsus or Auhnation by 
Mbmbebs. 

See Cases undeb Hindu Law— Aliena- 
tion— Sale OF Joint Family 1*eof£B- 
TY IN Execution, Ac, 

1. EVIDENCE OP MINORITY. 

1 . Plea of minority. Determi- 

nation of. — Personal appearance of minor. — The 
plea of minority Rlioiild he decided on positive ovi- 
denee, and not merely on the a])pearanee of the al- 
le>,^(Kl minor, KDKri’KBMonuN (Hiose v. Ramessur 
Chose . • • • W. B„ 1864, 304 

Kales Haldab v. Sbbebah Oiiosb 

[W. B., 1864, 300 

2. LIABILITY ON CONTRACTS. 

2 ^ Power to contract.— A%? cm- 

saries. — Author Utf to third person . — Selllement of 
account. — Minors have a <|ualiHed power of contrart- 
injf, and an iinjdiiMl or express eoutract for mvi-essaries 
is hindiiiK ahsoluU'ly on a minor. Ah a minor eunnot 
himsi'lf, hy nyiHon of iusutticieiit capacity for husiiiess, 
state and settle an aeeount so as to Ik.* Ijonnd therehy, 
80 neither ran he authorise another party to do for 
him that wliicli he cannot do himself. Bykuntnatji 
Roy Cuowdury o. ruoobB . . 6 W. R., 2 

3. Voidable contract.— IX of 

J872y ss. lOy 11, -—Bond. — Minority of ohUyee.—X 
contrat't entered into with a minor is merely voidable 
at the option of the minor; and there in nothin^;: 
to prevent him sniii^j then*on, Hup|M)Hiiiy’ the contract 
to be otherwise valid. Sashi Hiiuhan Dctt «. Jadu 
Nath Dutt . , L L. XL, 11 Calc., 552 

See Habi Ram o. Jitan Ram 

[3 B. I-. B., A. C., 426 

4. Purchase from minor,-— Vali- 

dity of purchase.— A purchaHc from a minor is not 
ipso facto invalid. Rbnnie v. Gunoa Nabain 
Chowduby , . 8 W. B., 10 

5 . Pre-emption.— Oaafdiaw.— The 

circumstance that a co-shanjr of a villnf^e was a minor 
at the time of the pn;i»aration of the wajih-ul-nr/, 
and that document was not attested on his behalf by 


MINOR— oonL'MttPd. 

2. LIABILITY ON CONTRACTS— ccsfiSHsd. 

Pre-emption— co»//a«<;d. 
a gnarilian or duly authorised reprcBontativc, is not a 
reason for exelndinj' him from the honottt of tho 
provisions of that dcxaimeiit relating to pre-emption. 
Lal Bauadub fcjiNOU V, Dvroa Sisau 

[I. D. B., 8 AIL, 487 

6. Mortgage. — Poiner of minor to 

take a mart y aye . — OhNin-vations by Stuabt, C. «/i, 
on the compi'lency of a minor Ui take a mortgage. 
Bbilabi Lal v. Bbni Lal . I. D. B., 3 AU., 4^ 

7. Act XL of 1858, 

t, 18. — Guardian and minor. — Mortyage voithout 
the sanction of the Ciril Court . — Void contract.-— - 
Uatif cation by minor . — A minor cannot ratify a 
mortgage of his immoveahle ])roj>erty made hy his 
guardian a]>}M)inh>d linder Act Xl^ of 1858, without 
tho sanction of ilie Civil Court, such a mortgage 
being under seeiion IS of that Act void a6 initio, 
Mavji Ram v, Taba Singh 

[I. L. B., 3 AIL, 862 

8. Sale in execution 

of decree . — Usufructuary mortyage. — Bight of pur-- 
chaser. — Tho uets of a minor are only voidable, and 
not absolutely void, Tl>e purchaser of the right, 
title, and interest of a judgment-debtor sued to ob- 
tain imnn^liate jiossession of the ]>roperiy ])iircha8iKl 
at a sale held in execution of a decre»‘, after sotting 
aside an UHufrnetuary mortgage executcul hy tho 
jndgnmnt-dehtor wliilo a minor. Jleld that the sale 
in execution merely transferred to the i)urclia8er tho 
reversionary right of the judgment-debtor in tlie pro- 
perty, afk'r the satiHfaetion of ili(» usufruetuury 
mortgage, and tlie riglit to set aside an act done 
during minority. Jldd also that, until a transaetion by 
ti minor was avoided hy soims (list im't u(>t on attaining 
majorit y, if must he considered valid. Habi Uam v, 

If'PAV I^AAff 

[3 B. D. B., A. C., 420 : 12 W. R., 378 

See Sabui Bhuban Dutt v. Jadu Nath Dutt 

[1. li. B., 11 Calc,, 662 

3. LIABILITY FOR TOUTS 

9. RcsponBibility of minor for 

bis acts. -As regiinU torts a minor is respotisiblo 
for his own acts. LuciiMUN Dobd v. Nauayan 

[3 N. W., 191 

4. Ci:STODY OF MI.VORS (ACT IX OF 
IHGl, Ac.). 

10 . Bight to choose custody.— 

Habeas corpus. Return to.~ - A girl under sixteen years 
of age has not such a discretion as enables her, hy giv- 
ing her consent, U) protect any one from the eriminal 
comMsiuences of inducing her to leave the protection 
of a lawf ul gnanlian ; hut where the return to the writ 
of habeas corpus stahul that a girl was al>ovo the age 
of sixteen (though her mother stated her to be of 
the age of Ihirtettn years and nine months), the Court 
held that she was of years of discretion to choose for 
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MI19’OB — continued, 

4. CUSTODY OP MINORS (ACT IX OP 
1861, kO.)— continued. 

Bight to choose continued. 

herself under whoso protection she would remain. 
QuasN «. Vattohan. In the mattke of Qanesh 
S0NOAEI Debi • . 6 B. 1j. B.9 418 

In the mattee ov Khatija Bibi 

[6 B. Ii. B., 657 

11 , Application for custody of 

minor daughter .— XL 0/1858^ s. 2. — Prin- 
cipal Civil Court of original jurisdiction. — An appli- 
cation was made to a Munsif for the custody of a 
minor daughter, which, on ap))eal to the Civil Judge, 
was dismissed. On appeal to the High Court, — Held, 
all the })rocet‘ding8 must be quashed. The application 
should have been made in the principal Civil Court of 
original jurisdiction in tlie district. Habasundaei 
Baistabi V. Jayadueoa Baistabi 

[4t B. Xi. B., Ap.f 36 

S. C. IltTRO SOONDUBEK BoISTOBER V. JOY DOOB- 
OA Boistoueb . . .13 W. R., 112 

Kewto Chundbe Aohaetbe V. Kasitre Thakoo- 
BANBB . .23 W. B., 340 

12, Act IX of 1861 . — Construction 

of Act. — Principal Civil Court of original jurisdic- 
tion. — SemblOt — In Act IX of 1801, ‘*tho principal 
Civil Court of original jurisdiction in the district” 
moans the principal Court of ordinary original civil 
jurisdiction. Kam Bhksbh Koomaeeb v. Soobh 
Koomaeeb . 2 Ind. Jur., N. S., 193 

S. C. Ram Bunsbr Koonwaukk v. Soobh Koon- 
wauhe .... 7 W. B., 321 

13 , Pegu. — European Bri- 

tish minors. — Act IX of 1801 apjilied to Pegu, and also 
to minors the lawful children of European natural- 
born British subjects. In eb IIftton 

[3 W. B., Bee. Bef., 6 

14, — European British 

minors. Custody of. — Jurisdiction of Zillah Judge . — 
Appellant having proscuttid a petition to a ZUlah 
Judge under Act IX of 1801, claiming the i) 088 esBiuii 
and custody of liis two minor children alleged to 
be detained by their mother, the parties being Euro- 
pean British subjects, — Beld that such Judge had no 
power to entertain the application. In thb matter 
OF THE PETITION OF SHANNON . 2 N. W., 79 

16. S. l.’-Act XL of 

1858, 8. 12. — Jurisdiction of Civil Court. — Where 
application w'as made under Act IX of 1861, and 
an estate was taken charge of by the Collector under 
section 12, Act XL of 1858, the interference of 
the Civil Court was hold to bo precluded alike by the 
former Act (section 7) and by the latter. Mohbsbuk 
Koy V. Collector of Hajshahte . 16 W. B., 263 

16. — Wife. — Outcast for 

criminal offence, — P., whose minor wife had refused 
to return to cohabitation with liim on the ground 
that he was out of caste in consequence of having 


mnSOR^^ontinued, 

4. CUSTODY OP MINORS (ACT IX OP 
1861, &0.) — continued. 

Act IX of 1861» B. continued, 

committed a criminal offence, applied to the District 
Court under Act IX of 1861 for the custody of her 
person. Meld that that Act did not apply to such a 
case. Fakhanbit v. Manhi 

[L li. B„ 3 Aa, 606 

17, Wife. — Dispute on 

fact of marriage. — Where a person claims the custofly 
of a female minor on the ground that she is his 
wife, and such minor denies that she is so. Act IX 
of 1801 docs not apply. Such |»rson should estab- 
lish his claim by a suit in the Civil Court. Balma- 
HFND V. Janhi , • . I. Ii. B., 3 AIL, 403 

13 , Jurisdiction of Dis- 

trict Judge. — Marriage. — Injunction. — The pater- 
nal uncle of a female Hindu minor, whose father 
was dead, applied to the District Judge, under Act 
IX of 1861, for the custody of the minor, and for an 
injunction to prevent the mother of the minor from 
carrying out a projected marriage. On the 8th of 
March 1881 the Judge issued an ad interim injunc- 
tion. When the application came on for hearing, it 
appeared that the marriage had taken place befort* 
the order of injunction had reached the parties. 
The District Judge found that though the mother 
was entitled to the custody of the minor, yet the pe- 
titioner was entitled to give the minor in marriage 
in preference to the mother. The District Judge 
also found that the marriage had not in fact been 
validly jicrformccl. On appeal to the High Court, it 
was contended that the District Judge had no juris- 
diction to determine the right of any party to give 
an infant in marriage on an application under Act 
IX of 1801, or to grant an injunction; and it was 
also contended that the Mogistmte was w'rong in 
entering into the question of the factum of the 
marriage. Meld that, under the provisions of Act 
IX of 1801, the District Judge had jurisdiction. 
Balmakund v. Janki, I. L. E., 3 AIL, 403 ; Wolver- 
hampton Waiertcorks Co. v. Mawkesford, 28 L. J. 
{N. S.) C. P., 242 ; and Collector of Pubna v. Boma- 
naih Tagore, B. L. R., Sup. VoL, 630, referred to. 
Meld, also, that for the purpow^ of deciding whether 
the injunction should issue, the Judge was justified 
in entering into the question of i\\c factum of the 
marriage, though his finding on that point would 
have no effect in determining its validity. In tub 
matter of the petition of Kashi Cuunbee Sen. 
Beobmomotbb V . Kashi Chundeb Sen 

[L !<. B., 8 Calo., 266 : 10 C. L. B., 91 

6. REPRESENTATION OF MINOR IN SUITS. 

% 

19 , Disability to sue, — Objection 

on ground of disability . — An infant cannot sue ex- 
cept by next friend, and where an objection is made 
on the ground of the disability of the plaintiff it w'as 
held that the suit might be dismissed. CuiNNiAii 
V. lUrBUN Saib . . .6 MacL, 436 

20. Disability to carry on suit. 

* — Suit hy minor.— ^Next friend . — Plaintiff being a 
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MINOR— eontintted. 

5. REPEESENTATION OF MINOR IN SUITS 

— continued. 


’NLmO^-^conHnned. 

6. REPKESENTATION OF MINOR IN SUITS 

— continued. 


Disability to carry on suit— 
minor his suit was not dismissed, but he was direct- 
ed to appoint a nest friend to sue for liiin. Rolio 

V, Smith . . . 1 B. L. R., O. C., 10 

21. Suit by minor whose guar- 

dian has omitted to sue. — A minor when he 
conies of age is not preelnded from suing in his own 
name for anything that his guardian, either througli 
ignoranee or Tu*glig<*nee, has onmiitteci to prosecute. 
Kylash CnrNOEU Siucae r. (Joonoo Cuven Siu- 
CAE. OOOEOO CllUEN SlECAE «. KYLASU CllUNDKR 
SiECAE 3 W. B., 43 

22. Suit on behalf of minor.— 

Act XL of 1S58, e, 3. — 3uil of email value . — A suit 
can he prosecuted or dcfendeil hy a ndative on ijchalf 
of a minor without a certiticute under Act XL of i 
1858 when the suiiject-matter of the suit is of small | 
value. A suit to recover real and iiersonal projs'rty : 
of the value of R7,12GO was allowed to he i)ro8ecuted 
hy the brother of a minor on behalf of himself ami 
his minor brother, under Act XL of 1858, section 3. 
NaUADWIP CUAIillEA SlEKAE r. KALINATII PaL 

[8 B. L. R.. Ap., 130 

23. — - Objection to 

ininor*» representative. — Where a suit w'as brought 
by a manager, H)>])ointi.'d by the Court <»f Wards on 
liehalf of an infant w ho hiid a right to sue, an objee- 
tioii to tli<* manager's authority was disallowe<l as 
merely technical. Haei>1 Nahain Sahu v. IlUDiiU 
Peukabu Mibheb . . I. 1j. R., 10 Calc., 627 

[Xi. R.,U 1. A., 26 1 

24. XeH friend of 

mino , . — Unvle representing minor nephew. — Jdaho- 

mednn law. — Guardian. — Tlu? rule of Mahoiiiedan 
law that an uncle cannot be the guanliaii of the pro- i 
perly of a minor, does not i>revent an uncle repre84*nt- | 
ing his infant nephew, under the CVxle of Civil Proce- 
dure as next friend in a suit. AliDUL ItAiii v. ; 

ItAbU llEUAui Pal . . . 6 C. L. R., 413 

I 

25. Improper repre- i 

seuiaf ion of minor . — Effect on proceedmijs. — Wln-re 
on a]))>eul the Court was of opinion that certain ^ 
minors \vere not yiroja^rly represented in a suit 
brought by them, it declare<l all the jiroceedings in 
the suit to be null and void us far as the minors were \ 
concerned. With regard U) the party acting as their ! 
next friend, the Court allow<*d her to withdraw the > 
suit with liberty to bring a fresh suit, and returned ! 
the plaint. OuEU Pkesbad Sikgu v. Ggbbain • 
Ml>eaj PcEi . . 1. Ij. R.y 11 Calc., 733 

26. Bffect of decree In stiit j 

brought by elder brothers.— 3/aaayer. — The ' 
plaintiffs, Hindu Imithers, bnuight a suit forredemp- ' 
tion. During the minority of the plaintiffs their 
ehlcr brothers l»a<l brought a previous suit to rede.‘m ! 
the same proja-rty, wliich suit had Ixen dismissed. ; 
Tliere was no evidence to show tliat in that suit they ‘ 
had assumed to act on belialf of the family, or that | 


Effect of decree in suit brought by elder 
brothers — continued, 

any om» of them liad bi'en a de facto manager of tho 
family pi‘oj>erty. Held that the ytluintiffs wore not 
sutKcieiitly represented in tho previous suit, and 
that, therefore, their present suit was maintainahle. 
Durgapersad v. Kesko reread, J, L, R., 8 Calc,, 638 : 
L. k., y l. A., 27, explained. Padmakab VlNAYAK 
Josui 1 ). MAUAUBV KEIBUNA .1 ok 11 1 

LI. li. B., 10 Bom., 21 

27, Suit against minor,— JPrtrftc#. 

•—Guardian, — Act XL of IS3S, s. 8, — Declaratory 
decree. — In a suit to set aside, ** tho allogation of tho 
defendant that her son S, hiul Ix'en adoyitod hy tho 
father of the ))laintiff, and hud therefore inhoritod 
his ]m>perty,’' tho deftuulaiit W’as doscribod in tho 
plaint, as M., tho mother of A.; and suhsoipiently 
tho words “ a minor wore inserted after tho name 
of 8. In the proeeodings in tho suit tho dofondunt 
dosignutetl herself as mother and guardian of Af,, a 
minor, hut there was nothing to slukw she luid obtained 
a eortilicato of guardianship, or had l)oen a]))M)inU‘d 
guardian ad litem. The two lower Courts gave a doeroo 
lor tho ydaintiff. On special appeal to the High 
Court it was eoutended that 8, ought to he a 
to the suit. Held that the suit, as it stoml, (nmld not 
l>o treated as a suit against the minor : the minor 
ought hniiHclf to have iH‘<m made and been doHL'ril>ed 
as defeudtiiit, some other yMU'Hon Ixiiiig named os 
guardian. If treatisd as a suit ugaiuHt M. only, it 
was wrongly brought, no suit to make any deehirii- 
tion as the luloption <'ould 1 m; brought against any 
other than 8, hiiuscdf. Mokuola Dobhku v. Sauoda 
Dobbes . . . 12 B. li. R., Ap,, 2 

S. C, Monqula Dobbeb v. Suaboda Dobbbs. 

L20 W. B., 48 

28. Sufficiency of representa- 

tion. — Improper representat ion of minor , — 8uit for 
**self and as guardian.’* — Seinble, — 'I’liat tlie fact of 
a suit lM>ing brought by A. for self and as guurdiuu 
of C\, a miimr, is ind eoiicluMive evidence that C, it 
not so fur a )Mirty to the suit as to Ik; iMmiid hy tho 
decree. Sreenarain Milter v, Kishen Soondery 
Dassee, 11 U. L. R , 171 ; and Mongola Dastee v. 
8aroda iJossee^ 12Ji.L. li., Ap., 2, cihsl. Gbibh 
CilUNDEE MoOKKUJEE V. MlLLKE . 3 C. Xi. R,, 17 

20, Civil Procedure 

Code, 1H77, ss. 440, 444.— Liability of pleader to pay 
coils . — The ])laintiff, who sued for etjufirmation of 
]M»ssessioti of certain laud on }>ehalf of her initior tons, 
thus descrilMjd herself in the heading of the plaint: 
“ 8. B,, widow of the late 0. B., m<*ther and guardian 
on behalf of the minors, 8, and K., plaintiff.'* Tho 
suit lieing dismissed, an a))i>eal was preferred under 
the same lieading. On seermd apyieal the appeal wat 
hemletl ** 8. B., widow of the late C, B,, mother and 
guardian of 8. aitd K., minors, a]>j>ellant.** Tho 
plaint alleged that the plaintiff had held yiossessiou at 
guardian nf the minor sent. Held that tho f>roce<lingt 
Were bad in law, the plaint not having been framed in 
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6 . EBPEESENTATION OF MINOR IN SUITS 

— continued, 

Sufflolenoy of representation — continued. 

Accordance with the provisions of section 440 of the 
Civil Procedure Code. The Hi^h Court further di- 
rected that the pleader who filed the original suit and 
the pleaders who filed the appeal in the lower Appel- 
late Court should be called upon to show cause, before 
the presiding officers of the original and the lower Ap- 
pellate Courts respectively, why they should not be 
ordered, under section 444 of the Civil Procedure 
Code, to pay the costs of the suit and the appeal. 
Shonai Bswa V, Monobam Mundul 

[UC.I-.R.,15 

80. — Civil Procedure 

Code (Act XIV of 1882), a, 440. — Suit hy next friend 
on behalf of minor, — Act XL of 1858, a. 3. — Certijt- 
cate, — The effect of section 3 of Act XL of 1858, read 
with section 440 of the Code of Civil Procedure, is, 
that a minor plaintiff must not only always sue by 
his next friend, but, when the suit relates to the 
minor’s estate, the person representing the minor 
must cither hold a cortifica'o under the Act, or must 
obtain the sanction of th* Court for the suit to 
proceed. The mere ailtiiissiou of a plaint b^ the 
Court docs not sufficiently indicate that sanction is 
accorded. Dukoa Churn Suaha v, Nilmonry 
Dabs . 1. 1^. R., 10 Calo., 134 : 13 C. X.. R., 369 

See contra, AuKHiL Cu under tJ. Tripoora Soon- 

DUBEB • « « • 22 W. R., 626 


81. ' Next friend.--^ 

Certificate under Act XL of 1858, a, S.’— Civil Pro* 
cedure Code (Act XIV of 1882), a, 440. — Section 
440 of the Civil Procedure Code, road with section 


3 of Act XL of 185B, does not make the receipt from 
the Court of a written permission to sue compulsory 
upon the next friend of an infant plaintiff. Nrwaj 
V, Maksud Ali . . I. li. R., 12 Calo., 131 


82. Insitfficient ap- 

pearance on behalf of infant. — Succession Act, a, 
261, — Civil Procedure Code (Act X of 1877), ch. 
XXXI, as, 440-464.-*-Act XL of 1858, a. 5.— No 
jnd^pnont or order passed in a suit, to which a minor 
subject to the provisions of Act XL of 1858 is a 
party, will bind him on his attaining majority, unless 
ho is represented in the suit by some person who lias 
either taken out a certificate, or has obtained the 
permission of the Court to sue or defeud on liis behalf 
without a certificate, IVriuission granted hi sue or 
defend on behalf of a minor, under section 3 of Act 
XL of 1858, should be formally placed on the record. 
Chapter XXXI of the Civil Proceilure Code lays down 
the form in which a minor should apjicar as a party, 
and this form should be strictly followed. Mbina- 
iiOTi Dabia V, JoaoDisnuRi Dabia 

[L D, R., 6 Calc., 460 : 6 C. L. R,, 861 


88. ■■ ■ " ' ' .... , , , ■ Suit on behalf of 

flitnor. — Permission to aue. — The uncle of a minor 
instituted a suit on his bolialf without obtaining the 
formal permission of the Court in Mriiich such suit was 
inatltut^ to sue on his behalf. The uncle’s right to 


6. REPRESENTATION OF MINOR IN BUTTS 

^continued, 

Siiffioienoy of representation — continued, 

sue was denied hy the defendant, and the first of the 
issues framed was whether he had such right. The 
Court decided that ho had such right. Held, in second 
appeal, that, although permission to sue or defend a 
suit on liehalf of a minor should bo formally grant- 
ed, to be of effect, such decision might fairly he ac- 
cepted as in this case a sufficient and effective permis- 
sion to the uncle to sue, and ho was competent to 
maintain such suit. \Mrinamoyi Dabia v. Jogodiahuri 
Dabia, I. L. S,, 5 Calc., 450, referred to. Pibthi 
SiNau 0 . SoBHAN Singh . 1. L. R., 4 All., 1 

84, '■ Permission of 

Court to guardian to sue. — Discretion of Court . — 
Act XL of 1858. — Civil Procedure Code (Act XIV 
of 1882), a. 440. — Return of plaint . — A volunteer 
guardian has no right to sue on behalf of a minor ; 
the accord or refusal of permission to sue is a matter 
in the discretion of the Court. Where a suit is 
brought in violation of section 440 of the Code of 
Civil Procedure, or of the provisions of Act XL of 

1858, the proper course for a Court to pursue is to 
return the jilaint, in order that the error may lie rec- 
tified. RuasicK l)A8 Raibaoy V. Pbkonath Mi8- 
BEB . 1. li. R., 10 Calo., 102 : 12 C. 1 ». R., 405 

36. Improper repre* 

aentation of minor, — Appearance by a guardian not 
aanctioned. — Act XL of 1858, a. If. — Act VIII of 

1859. ^ Suit against minor, ^Presumption when no 
permission recorded hy Court. — Misdescription of 
minor. — Act XIV of 1882, s. 443 . — A suit was 
brought against a mother *‘for self and as guar- 
dian of A. and B„ minor sons of C., deciiased,” at a 
period when Act VllI of 1859 wjis in force. Tho 
mother had not taken out a certificate under Act XL 
of 1858, and no permission was recortled by the Court 
allowing the mother to defend on behalf of the infanta 
under the provisions of section 3 of that Act. A de- 
cree was mtulc in tho suit, and in execution thereof 
certain projiorty belonging to A. and B. was sold 
and pureliasetl by X., the decree-holder. SubstHpiently, 
on A*s coming of age, A. and B., by A. as bis next 
friend, instituted a suit against X, and their mother 
to recover the prop<*rty so purchased by X. Held 
that under the provisions of Act VIII of 1859 it was 
not necessary to formally record sanction to the 
mother to defend under section 3 of Act XL of 1858; 
and that the fact of sanction having been given might 
be presumed by the Court, and that on the facts of 
the case such presumption was warranted. Held, also, 
that though A. and B, were not properly described in 
tho previous suit, it was a mere defect in form, and 
did not affect tho merits of the case, being in accord- 
ance \i\uth the prevailing practice at the time when 
the suit was brought ; and that there is no authority 
for saying that, when minors have been really sueti, 
though in a wrong form, a decree against them would 
not be valid. JoGi Singh r. Eunj Bbhabi Singh 

[I. li. R., U Calc., 509 

86, •— I —I II I Guardian ad li- 

tem, Appointment qf, — Act XIV of 1882, ea, 443,464, 
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6. REPRESENTATION OP MINOR IN SUITS 

— continued. 

Sufficiency of representation — continued. 

—^Aet XL of 1858, s, 3,— -Minors, Suit apainsi, im- 
properly framed, — In a suit intended to be bron(;;fht 
against some minors, tbe defendants were set out in 
the heading of the plaint as *' Sharmla Sunderi Debya, 
widow of Chundra Kanta Chuekorbutty, deceasetl, 
mother and guardian of the minors’* (setting out their 
names). At the tiling of the plaint, the plaintifiF ap- 
plied for and obtained an order making Sharoda 
guardian of the minors for the purposes of the suit. 
She was not, however, guardian of the property and 
persons of the minors under Act XL of 1858. Held 
that the minors were not jiarties to the suit; that (he 
order making Sharoda guardian ad litem was not 
made in a suit in which the minors were defendants ; 
and that the suit must be dismissed as against the 
minors. Held, also, that neither the Code of Civil 
Procedure nor the jiroviso of section 3 of Act X L of 
1858 give a plaintiff any ]»ower to institute a suit 
against a |H‘rson named by himself as guardian ad 
litem on liehalf of a minor, nor do they give to the 
Court the power of transferring, by a mere order made 
ex parte, an irregular proce<*ding such as the one 
aljove mentioned into a suit against the minor. Crnu 
ClXUBK CUUCKKEBUTTX I’. KALI KiSSBN TAQOUB 

[L I- B., 11 Calc.. 402 

87. — ■ ' Suit against per- 

son of whose estate a certificate of administration is 
subsequently obtained.— Kight of guardian to defend. 
—A suit having Iwen institutcil u|K)n a bond and no 
apjH*arance enb'rcd by the defendant, who mlmitU'dly 
was over 18 years of age on the dab, of the institution 
of the suit, A. obtained a certificate of guardianshi)) 
in respect of the projwrty of the defendant under Act 
X L of 1858, and having lieen allowed ujK>n such cer- 
tificate to defend the suit on behalf of the original 
defendant, pleatlcd minority. Hold that, notwith- 
stuiiding the ap|M)intment as guardian, A. ought not 
to have b(*en made a defendant, the original defioid- 
ant not being a minor when the suit was institub*d. 
Kbisuna Monoul 8haua t. Akbab Jumma Kua.v 

[9C.L.B.,21d 

88. — — ■ — .. Appearance for 

minor. — Notice of decree. — Presence of vakil . — A 
statement in a dtH'rec* that a vakil had a))]ieared and 
W'os present in Court for a minor when the decree waJ> 
matle, w'as lu>ld, in a suit to set the decree aside 
as being made behind his back, to lx*, notice to the 
minor of the decree liaving been made. ItUffUTA- 
XUB UUUTTACILABJEB V, KUUOONA MOTKB UaBBB 

[25 W. R., 280 

80. Civil Procedure 

Code, s. 442 . — Section 4i2 of th<' Civil Proccxliire 
Code refers to a case where the plaint on the face of 
it appears to have been tiled by a person who was a 
minor. Beni Uaic Buutt v. Kah Lal Dhpkbi 
[I. 1m. R., 13 Calc., 189 

40, — — Costs. — Costs of dfendants. Suit 

for,— Necessaries. — Contract Act, «. Where a 


MINOR — continued. 

6. REPRESENTATION OP MINOR IN SUITS 
— continued. 

Costs — conti nued, 

suit has iH'cn brought against a minor, the effect of 
which, if suecesgfui, would be to deprive the minor of 
his pro]H‘rty, the I'osts of sueec'ssfully defending that 
suit on his Indialf may, when his jimiierty is in tho 
hands of the Receiver of the Court, be rocovere<l 
from the minor as necessaries in an action brought 
against him by bis attorney. Watkins v. Dhunnoo 
Baboo . I. la. R., 7 Calo., 140 : 8 C. L. B., 488 

41. - Suit on behalf of 

minor by Court of Wards. — Personal liability of 
officer representing Court of Wards. — Choice between 
innocent persons , — A suit on behalf of a minor by 
the (%»urtof VV’ards, wbieh was tlu* Deputy Coinmis* 
sioiier l>efore whom it w'as institutixl, having Inten 
dismisstHl in apjK'al by tbe Ifigb (\>urt, it w’os held 
that the Dejmty (Commissioner by w'liose authority 
it bod l)een instituted ought not to have tried tho 
suit, and that though in an ordinary <‘as4*, tbe ]>erson 
who a])peared on tlu^ ri*eord on behalf of the infant 
would Ik* liable for the costs, in this case, as tho 
Deputy Commissioner was uo longer in ofViee, one of 
tw'o iimoeent fiersons must b(‘ar tho costs, either the 
minor or tho didiuulant. It was dt^tennined accord- 
ingly that tho defendant must sufTer, os he was in 
]>art to blame for allowing the suit to proceed. 
Bikkomajbht Mullo Ogalsunbo Dkb V. Court 
OF Wabbs . . . . 21 W. R., 812 

42. ' ' Suit by legatees 

on behalf of themselves and other legatees. — Civil 
Procedure Cod Act XIV of lh82, s. 30. — Costs 
against next friend. — A legiiU‘e cannot sue on behalf 
of lii]tis(>lf and other Iegat4.*es without an or<I(‘r of tho 
Court <*btaincd under section 30 of the Civil Pro- 
cedure C<Mle enabling him so b) sue. Where a 
legatee, a minor, sued in that form by her next friend 
w'itliout HUi li an order, the m‘X' frii*inl w'as held liablo 
for costs on his ailduciiig no eviih-nce to show’ that 
the suit was for the Is’iiefit of tlu‘ minor. (iBK- 
BEBBALLA DAUEB V. CHUNBKU KANT MoOKKKJEB 

[I. 1m. R., 11 Calc., 213 

43. Certifloato of heirship. — 

Horn. peg. VJTI of 1H27 , — Cnder the provisions of 
Hegulation VI 11 of 1827 a eertificate of heirship 
cannot lie gmiited to u minor. Bat Baiba 9. Bai 
Daguba . . 1. li. R., 6 Bom., 728 

G. CASE3 UNDER MINORS ACT (BOMBAY), 
XX OF 18G4. 

See Account, Suit fob — 

[I. Jm R,, 8 Bom., 14 

See Cabes undue Guardian. 

See Sale in Execution of Decbse — Db- 
CBEBS AGAINST ItEPURSENTATTYBa. 

[I. la, R., 6 Boeil, 14 

44 . Application of Act.— Minors 

resident out of Presidency. — Tho Bomlmy Minors 
Act (XX uf dues nut apply to minors who are 
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6. CASKS UNDEK MINORS ACT (BOMBAY), 
XX OP 1804 — continued. 

Application of Act— continued, 
not resident within the Presidency of Bombay. 
MAOANBUAI PuBSHOTAMDAS «. VlTHOBA Biff 
Nabayan Shbt . . .7 Bom., A. O., 7 

45. - B. 11* — Conitruotion. — **May** 

“ aW/.**— T he provision in section 11 of tlie Minors 
Act (XX of 1804), that when the estate of a minor 
consists of land, the Court ** may ” direct the Col- 
lector to take cliarge of the cstatti, is not obligatory. 
In bb Bobyby . . . I. L. B., 4 Bom., 685 

40 , ; Nazir of Court.— of 

Oovernment. — Bombaif Civil Courte Acte {XIV of 
1869, 8. 32, and X of 1876, e. 15),— Collector, ^Public 
curator under Act XIX of 1841, — The nazir of a 
Civil Court who is appointed guardian of the cstiite 
of a minor under Act XX of 1884, is not an officer of 
Government within the moaning of section 32 of 
Act XIV of 1809 as amended by section 15 of Act 
X of 1870. An officer of Government, in order to 
come within those enactme ots, must bo a party to a 
suit in hie ojficial capacity. The only officers of 
Government whom Act XX of 1804 contemplates as 
guardians of the estates of a minor in their official 
CB[)acity, arc the Collector of the district and the 
public ciirator, appointed iw such under Act XIX of 
1841. Moean Ibuwab V, llAKU Kupa 

[|1. Xf. H., 4 Born., 638 

Contra, VAstrDKv Vishnu Dibsuit v, Nabayan 
Jauannatu Diksuit 

[1. 1«. B., 4 Bom., 642, note 

47 , Natural father of minor. — 

Adoption. — Reeidence of minor. — The natural father 
of a minor who has l>eeu adopted into another family 
is not by Hindu law his proper guardian when cither 
of the avloptive parents is living and willing to act as 
guardian. The residence of the minor with the 
adoptive lairents is a part of the consideration for 
their adoption of a son, and unless serious ill-treat- 
meut or iucompetency on their part be proved, they 
and the survivor of them are the proper guardians. 
Laksumibai v, SuuiDUAB Vasudrv Table 

[[1. Xj. B., 3 Bom., 1 

48 . Foreign guardian.— by 

A foreign guardian will not bo recog- 
nised in the Courts in this t^ountry in a suit brouglit 
by such guardians to retH)ver, on account of a minor, 
profits arising from immoveable property. Where 
a suit was brought by the agent of a minor’s guar- 
dian ap|>ointed by 11. H. the Gaikwad of Baroda, it 
was ordered that the proceedings should be amended 
by doscribiitg such agent as tlie next friend of the 
minor, in which capacity he w'as then pi'rmittod to 
she. Mauanboai Pubqhotamabas r. Vituoba bin 
Nabayan Suet . .7 Bom., A. C., 7 

48 . Certificate of administra- 

tion. — Father euing on behalf qf minor eon, — A 
father on behalf of his minor sou entitled to property 
in his own right must obtain a certificate of admi- 


NCIN O B — contin ued, 

6 CASES UNDER MINORS ACT (BOMBAY), 
XX OP 1804— 

Certificate of administration — continued. 
nistration under section 2 of Act XX of 18G4. SiTA- 
BAH Beat v. Sitabam Ganbbh 

[6 Bom., A. C., 250 

60. Widow euing on 

behalf of eon. — A widow without a certificate of ad- 
ministration under Act XX of 1864 is precluded from 
bringing a suit in her own name in respect of her 
minor son’s property. GoFAL Kashi ». Ramabai 
Sahbb Pattabhan . . .12 Bom., 17 

6 L Suit againet 

minor. — Power of Dietrict Judge. — Section 2 of Act 
XX of 1864 does not prohibit a person having a 
claim against a minor from bringing a suit until a 
certificate of administration has l^eu granted. He 
may properly bring his suit, but immediately after 
his doing so he should apply to the District Judge 
for the appointment of an administrator, and it is 
competent to the District Judge under section 8 of 
the Act to make that appomtment. In be Motibam 
Kupaoeanb • . . .11 Bom., 21 

52. pight to ineti'- 

tute euit on behalf of minor.— There is nothing in 
the Minors Act (XX of 1864) to prevent the institu- 
tion of a suit by the next friend of a minor who has 
not obtained a certificate of administration to tla> 
minor’s estate, but who claims no right to have 
cliarge of the minor’s property, asking for a declara- 
tion of the minor’s rights, and for an order directing 
the defendant to pay money he ow’es to the minor 
into the principal Civil Court of the district. As 
the right, however, of a friend to institute a suit on 
behalf of a minor is under the control of the Court, 
and as the Minors Act, by sections 3-7, enables a 
friend of the minor to protect his interests by apply- 
ing for the appointment of a fit person to have 
charge of the property of tlie minor and to protect 
his estate, the proper course for a Court, to which a 
plaint on behalf of a minor is presented by his friend, 
is either to refuse to accept the plaint, when there is 
no pressing necessity for its acceptance, or in case 
such pressing necessity exists, to accept the plaint 
and stay proceedings until the plaintiff has duly 
obtained a certificate under the Act. ViJBOB v, 
JijiBUAi Vaji . . . . 9 Bom., 310 

53. " - Su it againet 

minor.— A suit against a minor whose estate exceeds 
H250 in value cannot be pnicceded with unless he be 
represented by a person holding a certificate of ad- 
ministration under Act XX of 1864. The plaintiff 
may apply to the District Judge to appoints an admi- 
nistrator if none such has been impointed. Dhon- 
diba Lakseuman V, Kusa . 6 Mom., A. C., 218 

64. Guardian. — Act 

XX of 1864, e. 2. — Procedure — Civil Procedure 
Code (Act X of 1877), e. 440.— Act XX of 1864 is 
not superseded by Act X of 1877. Where, therefore, 
a widow clalmeil to have cliai^e of property in trust 
for her minor sous, it was held necessary, under sec- 
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ICINOR— ooi»/tMif0<2. 

6. CASES UNDER MINORS ACT (BOMBAY), 
XX OF 1864 — continued. 

Certificate of administration—con^mM^^. 
ilou 2 of Act XX of 18(’»4, that she should obtain n 
certificate of administration if the whole estate was 
of ^eatcr value than fl250 ; and that it was compet- 
ent to the Court, if there was any j>re8aing necessity 
(owing to the operation of the law of limitation) that 
a suit slioiild be brought at once to accept the 
plaint and stay proceedings until the mother had ob- 
tained a certificate under Act XX of 1864. Munu- 
SHUB V. Surou . . I. li. R., 3 Bom., 149 

65. Next friend.-— 

i^ecurily of minor’s estate. — Act XX qf 1^64 . — 
Where tlicrc is a next friend of a minor willing and 
competent to act for him, such next friend may file 
u suit on his behalf, or continue one already filed, 
without a certificate of administration. In the event 
t»f a decree Iwiiig jiassed in the minor’s favour, the 
Court can, in the absence of an administrator under 
Act XX of 1864, make such an’angemeiits as it 
deems expedient f<ir the security of the minor’s estate, 
as by appointing an administrator under the Act. 
Nao Tuakub V. Madnaji Sadashiv 

[1. Xi. R., 8 Bom., 239 

66. Hindu la w . — 

Joint famdtf . — Unseparated minor. — Certificate of 
administration of minor* s share when necessary . — 
Manager. — Three brothers belonging to a joint 
Hindu family instituted a suit in tlie Court of a Sub- 
ordinate Judge in their own names and on beluilf 
of their minor brother to set aside an alienation of 
the family ]>roj)erty made by their deceased father, 
’Phe SulKirdinate Judge ruled that one of the plain- 
tiffs must procure a certificate of administration 
under Act XX of 1864, section 2, before the suit 
(‘ould j)roceed. Held that no certificate was neces- 
sary. The manager of the family shouhl bt; allowed 
to procec*<l with the suit os next friend of the minor, 
with ]>ermi88ion, if necessary, to amend the plaint 
accordingly. Nabsingbav Uamciiandra v. Vkk- 
kaji KBismfA . . I, 1j. R,, 8 Bom., 395 

67. - Proceeding to 

enforce award. — Civil Procedure Code, 1859 ^ s. 327 . — 
Bom. Act XX of 1884^ s. 2 . — As proceedings taken to 
file and enforce an award under section 327 of the 
Civil Procedure Co<le arc of the nature of a suit 
within the meaning of section 2 of Act XX of 1864, 
a minor must lx; represented in such proceedings hy 
a ix-'rson holding a certificate of administration. 
Vasudbb Vishnu v. Nabayan Jaoannatii 

0 Bom., 289 

MINORITY, DISABILITY OF— 

See Limitation— Statutes op Limita- 
tion — Act XXV OP 1857, s. 9. 

[13 B. L. R., 446 
See Limitation— Statutes op Limita- 
tion— Act IX OF 1859, 8. 20. 

[18B.D.R., 292 
See Cases unhbb Limitation— Act XV op 
1877, B. 7. 


MIBASIDARS, RIGHT OP— 

See Casks under Landlobd and Tenant 
— Mibasidabb . 1. 1<. R., 1 Mad., 205 
[I. li. R., 3 Bom., 340 
1. Ii. R., 2 Mad., 149 

MISAPPROPRIATION OP PROPERTY. 

See Ckktipicate of Administbation— 
Effect op Ckbtificatk. 

[6 B. Ii. R., 871 

See Criminal Misaffbopbiation. 


JU.1S U A K Ki A UU]. 

1. Caualng miaoarriage.— pfna/ 

Code, s. 5/2.— The offence defiiicHl in section 312 can 
only he committed when a woman is in fact pregnant. 
Queen v. Kabul Pattub . 16 W. B., Cr., 4 

2. — ; 1 — Penal Code, s, 812. 

— “ With child.** — Stage of pregnancy immaterial. 
— A woman is with child within the meaning of 
section 312 of the Penal Codi* as 8(S>u tis she is prt‘g- 
naiit. Held, therefore, wlii're a woman was ueipiit- 
ted on a charge of causing herself to miscarry, on 
the ground that she had only hcim j)n>giiant for 
one month, and that tliere was nothing whieli could 
Ik* called even a rudimentary fmtus or child, that 
the acquittal was bad in law. C^ukrn-Km I’Bicbh v 

Adbmma . . . I. L. R., 9 Mad., 869 

8. Attempt to cause miscar- 

riage.— Code, ss. 312, /)//.— lu a (.,^ 1 . 
the child was full grown the Court declined to con- 
vict the accused of causing miscarriage under soetion 
312 of the J’enal Code — tliat section 8Uj)iM>sing ex- 
pulsion of the child before the perioil of gestation is 
complcUuI,— but convicted them of un attempt to 
cause miscarriage under sections 312 and 511 read 
bjgether. Queen v. Abunja Hkvva 

[19 W. R., Cr., 32 

MISCELIiANEOUS PROCEEDINGS. 

Civil Proredure Code, 1877-1882 a 

047 {Act HI of 1801, a. 38).— Procedure . — Section 
38, Act XX III of 1861, was not intmided to mako the 
jiroccdurc ami the |>owcrH of the Court w|,iel, 
lx; applicubh! in suits Ixifnre (hscree applie.iMe to pro- 
ccedingh in suits after decree, but Ut provide a pro- 
ciHlure as nearly resembling Act VlJl uf ^ 

].o8siblc for other cascM not Iwing snits. Ijr the 
MATFEB OF THE FETITION OP JODOO MonKK DomSKE 

[11 W. B., 404 

MISCHIEF. 

See Attempt to Commit Offence. 

[8 B. L. B., A, Or., 66 


1 , Requisites for offence. Penal 

Code, 8. 426.- The authority vested in the Criminal 
(kjurt of jiumslnug rxjrsons for acts of mischief i. 
one which must la* exercised with great caution and 
it must lie very clear, before conviction, that the 
accused has brought himself within the incaniiio- 
section 425 of the Penal Code. In the mIS^ 
THE PETITION OP ItAM UflOLAM SiNOH 

[6 W. B, Cr., 60 
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' MISCHIEF.— Bequlsites for offenoe— 

nued» 

2. '■ Probable conae^ 

quential damage to other ’property, — To coiietituto 
the offence of mischief accordinpf to the Penal Code, 
the act done must he shown to have caused destruc- 
tion of some property or such a cliange in the pro- 
perty, or the situation of it, as destroys or diminislics 
its value or utility, or affects it injuriously. The pro- 
bable conseijuential damage to other propi^rty would 
not of itself constitute mischief. ANONYMOtrs 

[4 Mad., Ap.,16 

8. — Penal Code, a. 426. 

--‘Wrongful intention. — In order to convict a person 
of the offence of mischief under section 42G, Penal 
Code, it is for the prosecution to prove that the 
accused caused dauni^^e with a wrongful intent 
with a knowledge that he was not justilied in doin^ 
it, and that the party under whose orders he w^s 
acting had no real title. IssuB Chun dr a Mundlb 
t). liouiM tSuBiKU • . 26 W. B., Cr., 65 

4 . Damage to non-existent 

right. — Penal Code, s. 425. — Revenue sale.- -Damage 
done between date of sale ’ >td grant of certijivaie . — 
Wrongful loss to property held under incomplete 
title. — The damaf^e contemplated in section 425 of 
the Penal Ct)de iiet‘d n(»t lujcessarily consist in the 
Infringement of an existing, present, and complete 
right, but it may bti caum'd i»y an ac.t done wow with 
the inU'ution of defeating and rendering infructuous 
a right about to come into existence. Any person 
who Cxontracts to ])urcliase propiTty, and pays in a 
THirtion the jnircliase- money, has such an interest 
in tliat pro|mrty, although his title may not be com- 

or his right linal and conclusive, tliat the de- 
struction'ol’ sucli property may cause to him wrong- 
ful loss or damage within the meaning of section 
426, Duaubia 1)A8 Ghosb v. Nupskruddin 

[I. L. R., 12 Calo., 060 

5 , . . ■ Invasion of right causing 

wrongful loss. — Penal Code {Act XLV of I860), 
s$. 341, 425.— Wrongful restraint. — Where com- 
plainant hatl for the purpose of removal placed cer- 
tain gooils u|mn a cart, and accused came and un- 
yoked the bullocks, ami turned the goods off the cart 
on to the roiul, and complainant thereupon went 
away at once leaving them there, — Held that, under 
these circumstAnces, a conviction under section 341 of 
the Penal Code could not Imj sustained ; but that 
there was such “ mischief ” us io bring the offence 
within section 425. Held, also, that section 425 does 
not necessarily contemplate damage of a destructive 
character. It retnuires merely that there should Ik» 
an invasion of right, and diminution of the value of 
one’s property, caused- by that invasion of right, 
which must have been contemplated by tlio doer of 
it when bo did it. In the m attbe op the petition 

OP J UGOB8HWAB DaSS. JUGOBSHWAB DASS V. KOX- 
LABU CUUNDBB CHATTBBJBE 

[I. Ii. B., 12 Calo., 66 

0 , ___ Person dealing with proi>er- 
ty under belief it in his own.— Code, s. 
486.— If a perBou deals injuriously with property 


MISCHIEF. — Person dealing with x>ro];>6r> 

ty under belief it in his own — continued. 
In the bond fide belief it is his own, he cannot be 
convicted of mischief, Emfbbss v. Budh Singh 

[L Ii. B., 2 AIL, 101 

7 , .. Cutting and carrying away 

bamboos. — Penal Code, s. 426, — In a case in which 
tlic accused was charged with having cut and carried 
away bamboos, the right to which was disputed, 
it was held that he could not Ik^ convicted of mischief 
under section 42(1 of the Penal Code. SuAKUB Ma- 
UOHEO V. Chundbb Mouun Sha 

[21 W. B., Cr., 88 

3 . Cutting trees on land in 

another’s possession. — A person commits mis- 
chief if he cuts trees on land which he claims, but of 
which possession, after an execution sale, has been 
legally made over to another ])erson, without any ob- 
jection or formal intervention on his part. SONAl 
Saudab V. Bukhtab Saedab . 26 W. B., Cr., 46 

0 . Cutting Government trees 

without leave. — Meld that it was not illegal 
to convict prisoners of mischief as well as of 
theft, the offeiu'tjs charged being that they hail cut 
down (lovernment trct*8 without leave, and appropri- 
ated them. Rbg. s. Narayan Kbisuna 

[2 Bom., 416 : 2 nd Ed., 892 

10 . Cattle straying. — Penal Code, 

s, 425. — Act III of 1857, s. 17.— Negligence. — Sec- 
tion 425 of the Penal Code supixises that the de- 
struction was caused w’ith the intention to cause 
wrongful loss or damage, and does not ajiply to 
cases of mere carelessness ; and section 17, Act III of 
1857, siiji^ioses the mischief (cattle trespass) was 
done intentionally, and not by negligence. Queen 
V. Abaz Sibcab . .10 W. B., Cr., 29 

Kashinath Qhosb V. Dinobundhoo Mytrb 

[10 W. B., Cr., 72 

U, Allowing cattle 

to .stray. — The mere fact of allowing cattle to stray, 
whereby damage is caused to the complainant, affords 
no evidonco to support a conviction on the charge 
of mischief. Anonymous . . 6 Mad., Ap., 87 

12. Trespass . — Mere 

neglect on the jiart of an oumer of cattle to keep them 
from straying into tields, is not causing cattle to 
enter a eonniound within the meaning of section 425 
of the Penal Code. That section requires that l)efoBO 
the owner is convicted of the offence, it must be 
proved that ho actually caused the cattle to enter, 
knowing that by so doing he w’as likely to cause 
damage. FoBBBS v, Gibibh Chandba *Bhutta- 
CHABJBE . 6 B. D, B., Ap., 8 : 14 W. B., Cr., 31 

13. .. .... ' ■ ' — ■ Penal Code {Act 

XL V of 1860), s. 425 . — In order to coustitutc the 
offence of mischief within the meaning of section 
425 of the Penal Code, it is not sufficient to show 
that the owner of cattle which had causeil damage 
was gtiilty of carelessness in allowing them to stray. 
The prosecution is bound to show that there was an 
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MISCHIEF.— Cattle straying— con/taiidJ. 

intention to cause wrongful loss or dauiagc. Km- 

rjiBSS V, 13ai Baya . I. Ii. B., 7 Bom., 126 

14. Penal Code, s. 

426 . — Catttle Trespass Act, Io/JS71, s. 10. — Caiils 
causing damage to crop. — LiahilUg of owner, — The 
owner of an animal which strays on to another’s land, 
and causes damage to the crop thereon, does not, 
unless he has wilfully driven it upon the land, com- 
mit the offence of mischief under section 420 of the 
Penal Code. Queen-Bmpuess v. Siiaik Hajit 

[1. li. B., 9 Bom., 178 

16. Cattle Trespass 

Act, JS57, s. la. — Penal Code, s. 425. — In the case of 
a conviction by a Subordinati' Magistrate, under sec- 
tion 18 of Act 111 of IHoT, of a person who through 
neglect j>erinittcd a public road to be damaged, by 
allowing his pigs to tresj)a8H thereon, — lleld, on 
a reference to the District Magistrate*, that the con- 
viction was not illegal, becauHc the land damaged 
WM,s a public road, as the right to use* a ))ublic road 
is liniitcsl to the })urjH>8eH for which the roiwl is dedi- 
cated. llEO. V, LlWaANA BIN Ginhana 

[4 Bom., Cr., 14 

10 . — — 'Grazing cattle on waste 
lands.— The defendants were convicted of mischief 
under section 427 of the Penal Code for grazing 
their cattle uj>ou waste lands without payment of 
certain cai)itation fees to which the prosecutor was 
entitled. Held that there was no evidence that the 
defendants caused mischief. Anonym ors 

[5 Mad., Ap., 80 

17 . Interference with fishery. — 

penal Codr,s. 425 . — Wrongful loss. — Proof of title. 
— Tin* right to a tishery was in dispute lM*tween the 
zeiniiuiar of Bally and the z<*mindar of Moharaj|>ore. 
The former obtained a <lecree in the Civil Court de- 
claring the fishery U) ho his, in proceedings to which 
the latter was not a i)arty, and the servants of the 
Bally zemindar thereujs)n removed a hamlKK> bar, 
w’hich the MoharajjKjre ]KK)ple had erected to jin.*vent 
the ])assage (»f fish. For this they were convicted of 
mischief under the Penal Code, ami punished by line. 
Held, on reference to the High Court, that the con- 
viction could not stand, as the MoharJij])ore zemin- 
dar hiwl not shown that he was legally entitled to the 
fishery, and os it did not apjM*ar that the defi'iidants 
were a(*ting otherwise than from a bond Jlde belief 
that the Moharaj|>orc zemindar w'as encroaching on 
their masUT’s riglits. Bakak Balbana v. Dino- 
BANBuu Bisw AS . . 8 B. L. B., A. Cr., 17 

15. C. Queen v, Dbnoo Bundiioo Biswas 

[12 W. B., Cr., 1 

18. Fulling up stakes lawfully 

placed at sea within territorial limits. — 
Penal Code, ss. 425 and 427. — Where certain of the 
inluihitants of the village of Manari in the Tbana 
district sallied out in Isiats and pulled up and 
romov»*d a numix'r of fishing stiikes law fully fixed in 
the sea witliin three inihsi from the shore by the vil- 
lagers of a ucighlMHiriiig vilhere, it was held that the 
Pcual Code was the substantive law* applicable to 


MISCHIEF.— Fulling up stakes lawMly 
placed at sea witliin territorial limits— 

continued, 

the rase, and that tlio offence amounted to mischief 
within the meaning of sections 425 and 427 of that 
Code. Ueg. V , Kastya Kama . 8 Bom., Cr., 68 

19 . Opening irrigation sluice 

at wrong time. — Penal Code, s. 425. — The defend- 
ants wore conviett'd of misehit'f under the follow- 
ing eireunistances. During certain seasons of the 
year they n'ceivetl w'utor tlirough a sluieo for the irri- 
gation of their lands. At another seastm the sltiico 
was eloHid and the water allowed t.o How to the lands 
of other cultivators. This arrangement was pro- 
Bcrihed by the revenue anthorif.ies, and the defendants 
violated it by ojiening their sluieo during the season 
preserilK'd for f he irrigation of the lands of the other 
eiilf ivators. Held that the conviction eonid not bo 
susiatneil ; there had lH*en no destruetion of property 
or diminution in tin* value or utility of profierty by 
the defendants within the meaning of st'etion 4i25 of 
the IVnul Code. Anonymous . 7 Mud., Ap., 89 

20. Endangering safety of river 

embankment.— 7n/cn//on. — Whero the aeeustMl 
had, while t^xiending a garden and laying the futinda- 
fjon of a houHi*, eneroaehed on the inner slope of a 
river enihanknient, ami therohy endangered the safe- 
ty of tho w'hole station, — Held that, in order to 
justify a <*onvietion for thc! offence of inisehief, it 
must appear that the acimsed iierson had done a 
parti<*ular act with intent to eanse, or knowing it to 
Iki likely to cause, wrongful loss, and that, as tho 
house and garden on which tho accused was eiigiiged 
would lit* tin* first he swejit aw’ay in tho event of 
the dreiuled hn*ach in the bund and coiiseijnent irrup- 
tion of the river, such guilty knowledge or intent 
could not reasonably he inferred on his ])art. Iw 
TUB MATTKU OK TIfK KKTITION OK PRAN NaTU 

SiiAiiA. In tub mattkb ok thk petition of 
Roma Nath Banbujkb . . 25 W. B., Cr., 69 

21 . Act done without show of 

right. — Penal Code,s. 4H0. — Causing diminution of 
water-supply. — Held, by the majority of a Full B4*ncu, 
Innes, J., disHeiiting, tiiat it N not (lartof the defini- 
tion (»f the offence of eaiising a diminulion of water- 
supply for agriculliiral ]»urj»oKeH tlmt the act of tho 
uc<'UH<*d should he a mere w anton n< t of waste. It is 
sufficient tliat the act is done without any show of 
right. Uamakribuna Cjiktti V. Palanyandi 
KuBAMBAtt . . . I. li. B., 1 Mad., 262 

22. — Causing diminu» 

tion of water-supply. — Penal Code, e. 430.^Watcr* 
cowr*/?.— Where ujsm the evidence it appeared 
that the com]>hiinant was the exclusive owner of a 
w'at^*r-cour*ie, ami that the accused had no sort ot 
right to assert any claim to it, the causing of a dimi- 
nution of the Bupi>ly of water by the accused, even 
though in the oshertion of a right, was held to bo 
only an additional wrong, and to constitute mischief 
within the ni(*aning of section 430 of tim Penal C(Kle. 
Jtam Krishna Cheily v. Palanyandi Kudambar, /. 
L, R., 1 Mad., 262, followed. Qubbn-Emfzbbs ». 
Jauannaxu Bex&aji Bjiavb 

CLUB, 10 Bom. 188 
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mSCHIEF— 

28. Damage to bridge through 

filoatixig logs. — The accused were convicted of 
miechief. The acts were, that whilst the accuseil 
wore employed in floating timber through a bridge, 
some of the logs struck against the arch of the 
bridge. Meld that the conviction was bad. Anoky* 
Hous 6 Mad., Ap., 40 

24, Erection by one joint owner 

of edifice without consent of others.— 
Land held by joint otonere. — Penal Code, a, 425 . — 
Wrongful lose. — A., a joint owner of a parcel of land, 
erected on it an editioe without the consent and 
against the will of B., another joint owner. A dis- 
i)ute having arisen in consul uonce, the Magistrate 
held an inquiry, and made an order, under section 
630 of the Criminal Procedure Code, 1872, awarding 
to A. exclusive possession of the part of the land on 
which the edifice had been erected. B, then brought 
a suit in the Civil Court to establish his title to joint 
posBORsion of the whole parcel and for a declaration 
tliat A. was not entitled to erect any edifice thereon ; 
and he further prayed that such edifice should bo re- 
moved. B. obtained a dec* jc, whereuiwnhis servants 
wont on the land and pulled it down. They were 
charged before the Deputy Magistrate with having 
committed Imischief, and on this convicted and fined. 
Subsequently the accused found the men in the em- 
ploy of A. were putting up this erection, a nawbat- 
khana, again, and accordingly protcstiHl against its 
erection, pulled down the bamboos, thrust aside the 
servants of A„ throwing to the ground one man who 
was clinging to the bamb(K)8. Meld, per Jackson, J., 
that as there had btHui no causing of wrongful loss, 
tiie Hcctised hail not been guilty of mischief. Meld, 
further, per Cuy ninqii am, J„ that the acts of the 
complainants in erecting the nawbat-khana amounted 
to mischief, anil came within the purview of section 
425 of the J\mal Code. Empkkss v. Uajcoomar 
SiNOH . I. L. B., 3 Calc., 673 : 1 C. L. R., 362 

[2 C. L. B., 02 

26. Deitruction of carcaas.— 

Bight to akin of animals . — Village mahara . — C7«s- 
tom. — The owner of an animal who buries it after 
its death is not guilty of mischief or any other 
offence, although lie does so with the express object 
of preventing the inahars of his vilhige from taking 
its skin according to the custom of the country. 
Qubbn-Empbsss V. Govinda 1»unja 

[1. 1j. B., 8 Bom., 296 

26 . Deatruotion of immoral 

dooument. — Penal Code, a. 426. — The destruction 
of a document evidencing an agreement void for im- 
morality may constitute the offence of mischief with- 
in the meaning of section 426 of the Penal Code. 
Qvbbn t>. Vyapvbi . . 1. li. B., 6 MCad., 401 

MISDIRECTION. 

See Cases under Chaboi to Jury— 
Misdibkction. 

See IlEYisioK — Cbtmikal Casbs — Ver- 
dict or Jury and Misdibbotion. 

ClB.li. Bn A. Crn8 


MISJOINDER. 

See Administration. 

[16 B. li. Bn 290 

See Appellatb Court— Other Errors 
APFKCT iNa Merits of Suit. 

[6 Bom., A. Cn 177 
7 Bom., A. C., 19 
23 W. B., 408 
18 W. R., 176 

1. li. B., 10 CalOn 1081 

See Cases under Costs— Special Cases 
— Misjoinder. 

See Hindu Law— Joint Family— Powers 
OF Alienation by Membkiis— Other 
Mbmukkb . I. Ij. B., 1 Calo., 226 

See Cases undbb Joinder of Causes of 
Action. 

See Cases under Multifabiousness. 

See Slander. 

[16 B. D. R., 161, 166, note 

See Specific Kelief Act, s. 27. 

[1. li. B., 1 AIL, 666 

1 , Misjoinder of parties.— 

for account from different dates against two 
persons. — In a suit for an account against A. and B. 
as agents, tlie plaintiff asked for an account as 
against A, from 1265 (1858) to 1283 (1876), and as 
against B. from 1281 (1874) to 1283 (1876). Meld 
that there had bt'cn no misjoinder. Deoambkr 
Mitter ». Kallynatu Roy 

[I. L. R., 7 Calc., 654 

B. C. Dequmbeb Mozumdab v. Kallynath Hoy. 

[9 C. li. Bn 266 

2, Suit on bond not 

pledging lands. — Plaintiff sued on a simple inoney- 
bond for the recovery of a sum of money lent by him 
to R. A., a female, whose estates were under the 
management of a Court of Wards, and he made eo- 
defendants in the suit certain other parties wliom he 
charged with endeavouring to have the estates of 
B. A. transferred to them. He also tendered in evi- 
dence another lK)iid, by wbieh JS!. A., the principal 
defendant, purpoi'ted to secure a further advance, 
and to pledge her zemindari estates to the plaintiff 
till the debt was paid off. Meld that the plaintiff 
had no ground of suit against the other defendants, 
as to w hom there was misjoinder, except B. A., the 
principal female defendant, as his cause of action 
against R. A. was based on the first bond, which did 
not create any charge upon the lands with w Inch tlmy 
arc said to have mi>ddlixl. Mahomed Zahoob Ali 
Khan v. Rutta Kooer . 9 W. B., P. C., 9 

[11 Moore’s I. A., 468 

3, Suit on bond 

hypothecating immoveable property. — Joinder of 
debtor and purchaser of property. — The holder of 
a bond hy](x)thccating property who seeks to recover 
the debt duo under the bond from his debtor, and to 
bring to sale the hypothecated property which is in 
the hands of a purchaser, U at liber^ to implead the 
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MISJ OUSTDISR. — Misjoinder of parties — 

contiHued, 

debtor and the purchaser in the same suit, and there is 
no objection to such an notion on the ground of mis- 
joinder. BhOGI LAL V. CUUTTBB SlNGH 

[6 N. W., 828 

Distinguishing Makuvd Ram Dbbi Das 

[6 N. W., 824, note 

4. — I — I — Suit on bond , — 

The plaintiff alleged in his plaint that if. liad 
agreed in a bond to borrow from him R5,000 in 
order to institute a suit against 2>., as to his share in 
certain joint ancestral projierty ; that R, eonse<|ueiitIy 
borrowed R3,0(>0 from him, and that while the suit 
was landing, R. and D., in collusion with each otlu*r 
and their mother, in ortler to deprive the plaintiff of 
his moiiey, agreed to refer th<! suit to their mother, 
who by rejison of their collusion made a statement 
W'hieh resulted in a smaller sum being decreed to if. 
than was clainiKl by him, and in the projHjrty in suit 
remaining in the iK>sses8ion of i>.; and tliat, as both 
if. and 1). hatl taken collusive proceedings, with 
intent to obstruct the plaintiff’s riiilisation of bis 
money, they were Iwith liable for the said sum of 
K3,OOU, and he therefore brought this suit to recover 
1(3,000 prineiiMil, and 113,000, an equivalent of that 
sum, under the terms of the Imnd ; and that the 
cause of action arose on the day on which R, and 
JL>. agreed to refer their suit to their mother. Maid 
(Bkauson, J.t dissenting) that the suit was bad for 
misjoinder of parties. Bisubsuub Pbusuao v. Uam 

6 N. W., 26 

5 . Non-mgntration 

09 fcarinf/r.—Where a single suit for rent against the 
holdtjrs of several tenures is objected to on the ground 
of misjoinder, the mere fact of non- registration as 
sejmrate holdings is no answer to the objection. The 
Court should in«|uire whether the tenants Imve not in 
fact ls*en dejfclt with as holders of separate tenures. 
Lalun Monbb V , Suva Mobbk Dauek 

[22 W. B., 834 

6. ■ Suit againat 

1998999 and thair 8ureiie». — Jurindiction of Revanue 
Court. —Though a Revenue Court had, under Act X of 
18.VJ, no jurisdiction to take cognisance of a suit 
against the sim;ties of a lessee, a suit brought against 
the lessees and their sureties was not bml for misjoin- 
der. Dooboa Pbbsuad V , Shbobaj Singh 

[5 N. W., 222 

^ Suit for 8hare of 

partnership a989t8,’^Insolv9nt e8tait, — Administra- 
tion suit by creditors. — Addition as plaintiff' of recei- 
ver in administration suit. — In a suit by the widow 
and executrix of a testator who at his death was a 
memlier of a mercantile. firm, the plaintiff claimed to 
be entitled to GO cents or shares in the firm up to the 
dati* of the testator’s death, and to a like share in the 
profits earned subsequently to his death, or to Ik^ 
earned by the firm so long as it continued to carry <»n 
the said agency business of the comimny. The 
defendant admitted the right of the plaintiff to the 
share claimed in the profits earned prior to the testa- 
tor’s death, but resisted her claim to any ptirtion of 

» m 


MISJOINDEB. — MUdoinder of parties— 

continued. 

I the subsequent profits. The testator's estate had 
proved insolvent ; and previously to the filing of this 
suit an ailiniuistration suit had been filed by credit- 
ors. By a decree made in that suit on the 23rd 
January 1883 a receiver had iRten appointed, who 
was made a co-plaiutiff w'ith the executrix in the 
present suit. It was contended on la^half of the 
defendant that there was a luisjoimlor, the re- 
ceiver being only entitled to sue for what might be 
due to the ti'stator’s estate up to the date of his 
death. Held that there was no misjoinder. I'he 
receiver might have sued for evt^ry thing that was 
due to the estate, but for greater safety the execu- 
trix was added as a plaintiff. Bachubai e. Shamji 
Jabowji . . 1. li. B., 9 Bom., 586 

8. ■' ■■ Plaintiffs having 

separate interests. — In a suit by two plaintiffs for 
the value of ])erHonal pro|)erty plumlereil, of which 
one plaintiff owuied certain articles and the other was 
the owner of others, if the cause, time, place, and par- 
ties charged be the same in lH>th instances, the fact 
that l)oth ])laintiffH have not a joint iuU*rest in the 
whole of the propei'ty \>lundcre(l by the defendants is 
insufficient to put them out of Court. Jituobunuuoo 
Dutt e. Mabeyk . . W. R., 1864, 81 

9. Procedure where 

one plaint ff is found to have no interest. — In a suit to 
recover proptsrty bought by one S. ami his mother Jj. 
as guardian of bis minor brother, where it was found 
that D. alone was entitled to the proju’rties us heir to 
its owmer, her late father,— //c/i/ that it was not 
necessary to dismiss the suit on account of its formal 
incorrectness, but the name of S. should have been 
wtruf'k <»IT the record, and the suit alioued to proceed 
as that of JJ, alone. 8BBBBAM IIazbau v. Oyauam 
Hatbb 11 W. R., 607 

10 . Suit by mort- 

gagee to recover posse88iu7i of mortgaged properly,'^ 
In a suit by a mortgHgc»‘ for jxmscsHioii of the mort- 
gaged property, on the allegation that some of the 
defendants under Kuhse(|imnt mortgages and pur- 
chases had op|H>Hcd liim in obtaining ]H>sv(;HHion ; and 
tG have it declared that the said mortgages und pur- 
chases were inojKTative, — Held that the jiluintiff had 
but one cause of action upon bis mortgage deed, and 
was rigiit in joining ail the defendants in the suit. 
Bal Kisiikn Mauabattuu V, Bihtoo Cn uuh 

[22 W. R., 582 

11 . Suit to cancel 

mortgage and deed of sale. —A registering officer hav- 
ing refusal to register a deed of sale of certain pro- 
jnrriy cxccuUmI by S. in favour of B., B. sued S, and 
A", claiming tlie completion of the sale with delivery 
of the sale deed duly execiite<l, and possession of the 
property by caiic4>lnient of a deed of mortgage of the 
same executtil in AT.’a favour by S. Meld the suit 
was bad for misjoinder. Bbhabi Lal v. Kunbav 
I-aa 7K.W.,108 

12. ; — I — — Owner $ of 

separate holdings once joint. — A suit to recover pos- 
session as cultivators, brought by two plaintiffs, 

G J1 
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inSJOlNDSB.— Mifljolnder ot parties* 

continued, 

whose holdings, slthongh ori^nally one, have for 
along time been s^rated and held separately, will be 
dismissed for misjoinder. Gibwtib v, Ntaz Ali 

[2N.W.,80d 

18. Separate intereete 

in eubjeoi-matter of suit , — J2., owned one-third of 
an estate, and P., P„ and 8, owned another third 
jointly. In a suit in which P., P., B., and 8, joined 
In bringing against N., who was in possession under a 
deed of gift, they claimed possession and to have the 
deed of gift set aside. Meld by the Full Bench that 
there was no misjoinder of plaintiffs in the suit. 
Ram Sbwak Singh v, Naxohrd Singh 

[I. Ii. R., 4 AIL, 261 

14. ■' ■ Suit for confirm* 

ation of poeteeeion of land not in joint poueesioit , — 
The plaintiffs alleged that certain of their lands had 
been wrongly recorded in some settlement papers as 
belonging to the defendants, but declared themselves 
to he still in possession of them, and prayed that they 
might lie maintained in possession hy the correction 
of the error in the record which threatened the dis- 
turhance of their possession. They did not allege, 
however, that the iields In question, or any of them, 
hod been recordwl as jointly hclonging to the defend- 
ants, nor was such the casc^ Held that, under such 
circumstances, the plaintiffs hud no such common 
cause of action in the inatU'r of the suit against the 
defendants, as would justify tlic course taken in suing 
them all together. UuNOA Rai v, Sakkrna Bboum 

[6 K. W., 72 

15^ - — Suit for pre-emp* 

Hon. — Tliree several sales of separate shares in the 
same mohal were the subject-matter of the deed of 
sale in a suit for pre-emption, and the purchasers of 
one of the shares and the purchaser of the other two 
shares were diffenmt persons, and the plaintiff claim- 
ed the right of pre-emption in respect of all three 
shares, and indiscriminaUdy impleaded all the several 
vendors and vendees, who had no community of 
interest in the subject matttir of the suit. The 
Court, allowing the plea of misjoinder, which both 
the lower Courts liad overrulwl, rciiiaiided the case 
to the Court of first instance, in order that the 
plaint might lie returned to the plaintiff for amend- 
ment, and the suit tried and decided afresh after 
amendmeut. Qolam v. Wajida Bibi 

[7N.W.,188 

10^ - Suit for redemp- 

tion of mortgage. — CicU Procedure Code, 1859, 

S, — Parties. — K. was in jwssessiou of mouzah 
Rhannapore as usufructuary mortgagee. A share 
in the mouzah was sold in the execution of a decree 
against the shareholder. It w’as afterwanls trans- 
•ferred by private sale to S. by the auction-purchaser. 

" 8, alleging that the mortgage-debt had been satisfied 
out of the usufruct, sued to recover possession of 
the share, and implcadml not only K., but also the 
heirs of the mortgagors, and his vendee, the auction- 
purchaser, but no cause of action was declared 
a^nst tlioso parties nor did they resist the suit, 
lower Courts dismissed the suit on the ground 


MISJOINDER. — ICiqjoinder of partleg* 

continued. 

that separate causes of action, not between the same 
parties, had been included in one suit. The High 
Court reversed the decrees of the lower Courts so far 
as they dismissed the suit against the heirs of the 
mortgagors and the mortgagee, and remanded the 
suit for trial, as since the heirs of the mortgagors 
were intcresi^ in the account which must have l^en 
taken in the suit, it was necessary to make them 
parties in order that they might be bound by it. 
SuxHAWAT Ali s. Kbbho Tewabi 

[0 N. W., 208 

17. — ' Specific perform* 

ance. Suit for, — Joinder of third person not party to 
the contract. — In a suit for specific performance of 
a contract entered into by defendant No. 1, the 
plaintiff joined as a defendant a third person who 
alleged that he w’us the owner of the property, the 
subject of the contract, seeking to obtain }K)BBcssion 
and other relief as against such third iicrson stating 
that he was a benaniidar of the first defendant! 
There was nothing to show that such third person 
had any interest distinct from the first defendant. 
Held that there was no misjoinder. The principle 
laid down in the cases of Houghton v. Money, 
L. B., 2 Ch. App.y 166, and Luchumsey Ookerda v. 
Fazulla Cassumhhoy^ I. L. B., 5 Bom., 177, viz., 
that a person not a party to the contract cannot bo 
joined in a suit for specific performance, is only 
appliciible where from the plaintiffs ease it appears 
that the third party, not a party to the contract, has 
a distinct interest from that of the other parties to 
the contra^, which interest is sought to be declared 
null and void. Moki7Ni> Lall v. Chotat Lall 

[I. Ii. B., 10 Calc., 1061 

18. Civil Procedure 

Code, s. 26. — Amendment of plaint. — Specific Belief 
Act, s. 42. — Declaratory suit. — Suit by six plaintiffs 
praying for a declaration that certain proceedings of 
a District Temple Committee removing them from 
office as trustees of a temple were illegal. Defend- 
ants pleaded that the suit would not lie because of 
misjoinder. Held that, under section 26 of the 
Code of Civil Procedure, the plaintiffs c-ould not sue 
jointly, and that the plaint should be returned for 
amendment, one of the plaintiffs to be allowed to 
use it as his own. Ramanuja v. Detanyaka 

[1. Ii. R., 8 Mad., 861 

MISPRISION OF TREASON. 

See Waging Wab against the Queen. 

[7 B. D. R., 63 

MISREPRESENTATION. 

See Kiout op Suit— Miereprebrntation. 

[I. li. R., 4 Bom., 465 
2 N. W., IS 

MISTAKE, CONDITION IMPOSED BY 

NON-FUDFIIMENT OF— 

Hindu Law - Adoption— Second, Si- 
multaneous, AND Conditional Adop- 
tions • . I. Ii. B.f 2 Bom.9 877 
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tfISTAKB, MONEY PAH) BY. IN EX- 
CESS IN SATISFACTION OF DECREE. 

See CiTiL Pboobpubb Copb, 1882, s, 244 
(Act XXIII of 1861, s. 11)— QuEitriONS 
Ilf Execution of Dbckrb. 

[I. li. R., 1 AIL, 388 

MISTAKE, SUIT BROUGHT UNDER, 
OR WANT OF INQUIRY. 

See Limitation Act, 1877, b. 14 (1871), i 
8. 15 . . I. L. R., 3 Calo., 817 ! 

[L li. R., 9 Cale., 255 

MISTAKE OF FACT. 

See Conte ACT Act, s. 23 — Illboal Con- 

TBACTS — OkNBBALLY. 

[I. li. R.. 3 Calc., 602 

MISTAKE OF FACT, AGREEMENT 
MADE UNDER, EFFECT OF— 

See Waivbb . . 5 Mad., 437. 444 

MOFUSSIIi COURTS, POWER OF^ 

— ■ — MofuHsil Courts liave no j>ow«»r to 

niAko orders i» pcenam a^iiust jHTsonH not ])iirtieH 
to a suit such as is possessed by the original 8i<le of ' 
the High Court. Uamnidut Koondoo v, Ojoo- 
DiiYABAM Kuan . . 11 B. L. R., Ap., 37 

8, C. Ram Nipheb Koondoo r. Ajooihita Ram 
Khan .... 20 W. R., 123 

MOHUNT. 

See Casks undbb Hindu Law— Endow- 
mbnt. 

See Hindu Law— InhbritaNOb — Reli- ^ 
OIODS Pbbsons, &C. I 

[L li. R , 1 AIL, 539 ! 
6 W. R., Mis., 57 
3 Agra, 295 j 

See Hindu Law— Inherttanck— Divkst- : 
JNG OF, Exclusion from, and For- ; 
FBITDBB OF, InUBRITANCB— MARUIA< m. 

[I. li. R., 6 Bom., 682 , 
See Onus Pkobandi— Custom, 

[L li. R., 5 Bom., 682 i 


MOKURBARI TENURE. 

See Grant— C oNBTBUOTioN of Ohants, 
[L D. R.. 1 Calo., 891 

Effect on, of subsequent farm- 
ing lease. — A mokurrari liolding eaiinot bo ox- 
tinguishcnl by a subsequent farming loaso. DliUAM 
Roy r. MudOoosoodun Pbosad Chowdury 

[W. R., 1864. Aot X. U7 

MONEY HAD AND RECEIVED. 

See Casks under Limitation Aot, 1877 , 
ART. G2. 

1 . Money paid under compul- 

sion of law. — I*ai/meH/ into Court hjf morf(i<iffee of 
amount of decree to prevent sale of mortgaged pro- 
perty . — Voluntary payment. — The defcMidunt sued 
one ./. H. P. in the Small Cause C’onrt, and obtained 
a decree, in exeeution of wliieh lie caused a stitunior 
to 1 h* attaebed as being the ])ro])erty of J. 11, /*. 
Theren])on the jdaintiffs, aUt'ging themselves to iw 
in jJOHseHsion of the steamer as mortgagees from 
J. li. P., in order to obtain its release, ])aid the 
amount of the doen‘e against J. 11. P. int(» Court, 
and the sti^auier was given uj). Subseipiently an 
order was made by tbo Court, on the a])plieation of 
the pliiintifPs, that the niom^y should remain in (^>nrt 
pending tin; result of a suit to bt‘ brought by them 

! for its recovery. They accordingly brought a suit 
I against the defendant. 4'he Judge of tlu^ Small 
I Cause Court found that J. 11. 1\ biul no attjudiablo 
interest in tlui steamer, and that the plaiutiffs had 
j paid tlu* amount of the decree on eonipnlsioti. lleldt 
I tlio plaintifls could niaiiitain tin* suit, ultliongb tbo 
I defendant liud not uctiially rireived the amount of 
the decree. Moran v. Dkwan Ali Siuano 

[8 B. li. R., 418 

2. - — — — Money paid under 

coiiijmlsiou of law cannot be recovered back as money 
had .ami received. JuooouUNDJloo Cmohe v, (yliow- 
DURT Mumtaz Hossein . W. R., 1864, 205 

3 . Voluntary payment. — Pay- 

ment without authority. — If A. witlumt yy.Vautbor- 
ity j>ay J?.’s creditor, be cannot recover back from tbo 
crwlitor the amount so jiaid. MoOL Chi’ND v. Ajoo> 

DUYA Pbrsuad . . .BN. W.. 162 


MOHUNT, PBRSONAIi ESTATE OF - 

See Cbbtificatb of Administration — 

ISBUB OF, AND UlOUT TO, CKRTIFICATK. 

[L D. R., 4 Calc., 954 
MOKURRARI 18TEMRARI. 

See Lbasb — Conbtbpction. 

L2 B. li. R., P. C., 23 
5 B. li. R., 652 
3 B. li. R., 226 
13 B. Is, R., 124 
3 W. R., 84 
6 W. R., 101 
I. li. R., 5 Calo., 543 
I. Ji. R., 8 Calc.. 569, 664 
I. li. B., 12 Calc., U7 


4. Suit hy suh-lessee 

against lessor for maltkana which he was com- 
pelled to pay. — Where a sub-h>SMce jMiys malikana 
which was not sjieeified in the sub-lease as luMiig a 
charge on the proj>crty, and as to which bo was ignor- 
ant, — Held that he was inpiitubly entitled to recover 
over from his lessor. Tarsanah t>, Kadhabbt 
Lall 5 N. W.. 1 

5 , Proceeds of joint immove- 

able property after satisfaction of decree by 
sale of tenure, Suit for.— The plaintiff and the 
defendant w'ere eo-owners of a certain taluok. The 
zemindar brought a suit for arrears of rent of the 
talfKik against the defendant, obtained a decree, and 
in execution of that decree sold the tenure. The pro- 
ceeds of the sale, after satisfying the zemindar's 

6 H 2 
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HONEY HAD AND BECBIYED.-Pro- 
oeeds of joint Immoveable property after 
Batisfaotion of decree by sale of tenure, 
Suit for — continued. 

docrco, wore taken by the defendant ; and the plain- 
tiff instituted the present suit to recover an 8 annas 
share thereof. Held that the plaintiff was entitled 
to recover. llAM CooMAB Sen v. Ram Comul 8ev 

[L D. B., 10 Calc., 888 

MONEY HiDEGALDY UEVEBD AS TAX, 
SUIT TO BECOVBB— 

i^ee Madbas Towns Imfbotement Act 

111 or 1871, B. 86. 

[I. li. B., 1 Mad., 168 

MONEY OBTAINED BY CODIiUSION 
AND FRAUD, SUIT TO BBCOVEB- 
See Limitation Act, 1877, abt. C2 (1871, 
AUT GO) . 1. D. B., 2 Calc., 393 

MONEY PAID. 

See Cases undbe Limitation Act, 1877, 
ABT. 61. 

by mistake. 

See Cases undeb Conthaot Act, b. 72. 

" ■ by mistake in excess satisfaction 

of decree. 

See Civil Proobdube Code, 1882, s. 244 
— Questions in Execution of Dbchke. 

[L L. B., 1 AU., 388 
6 Mad.. 304 
17 W. B., 14 
16 W. B., 100 
19 W. B., 413 
4 C. U B., 677 

I .. I ■ ■■■- by trespasser in possession. 

See WnONQVVL POSSESSION, 

[1. L. B., 4 Oalo., 666 

in execution of decree. Suit to re- 
cover— 

See Civil Pboobduee Code, 1882, s. 241 
— Questions in Execution or Decrbk. 

[6 B. I.. B.. 223 
L li. B., 1 Mad., 203 
I. li. B., 6 Bom., 146 
1. li. B., 6 Mad., 41 

See Cases under Civil Procedure Code, 
1882, SB. 257, 268. 

■I. — to prevent sale. 

See Cases under Sale fob Arrears of 
Reni'— Deposit to stay Salb. 

See Cases under Sale fob Abbbabs of 
Ubvenub— Deposit to stay Sale. 

to sirdar as wa^s of coolies. 

S^e Attacement— Subjects of Attach- 
ment— Wages . 1 B. Ii. B., 8. N., 16 


MONEY ’PAID ^continued, 

to stay foreclosure. Suit for— 

See Attachment— Alienation during 
Attachment . 4 B. !•. B., A. C., 24 

under mistake, lilabiUty of payee 

for— 

See Contract Act, s. 72. 

[I. li. B., 1 All, 79 
I. li. B., 7 Calc., 673 
8 Bom., A. C., 102 
8 N. W., 186 

1. Voluntary payment— CowyttZ- 

sor^ pavment of revenue. — Previous request. — L., 
having been compelled by a revenue officer to pay 
revenue payable by P., sued P. to recover the amount 
as having been paid on his account. His plaint dis- 
closed no cause of action against P., triable in a Civil 
Court, for ho did not plead that the payment was 
made at the request, expressed or implied, of D. 
There being no such request on the part of P. to sup- 
port the action, it was held tliat L. could not riicover, 
Pattu Lal t>. Lucuman Parbhad . 7 N. W., 165 

2. Payment to Hay 

sale. - Plaintiff’s ancestor had purchased in execution 
the right, title, and interest of P., one of the defend- 
ants. Antecedently to that sale the right, title, and 
interest of R., and those of two others, had been 
attached in execution of a decree against D. (the 
uncle of R. and father of the two others), and a sale 
having been ordered after purchase by plaintiff's an- 
cestor, the latter, whose objeetious did not avail, 
finally prevented the sale by paying in the amount 
due. lleld that as R. was not legally bound to pay 
the amount due under the decree against D., and the 
payment was in every sense voluntary, plaintiff could 
not recover from her and the sons of D. Collector 
OF 8HAHADAD V, RAM BUDDUN SiNGH 

[10 W. B.. 400 

3. — Money paid to 

protect property afterwards shown to have been 
wrongly attached in execution of decree. — Where 
the plaintiff was obliged to bring a suit and carry it 
up to the Appellate Court to have his title declared to 
his own property wdiich the defendant had selxed 
and attempted to sell in execution of a decree against 
another person, the defendant was held to have 
no right either in law’ or equity to retain money w’hich 
the plaintiff had been comjwUed to pay him to save 
the property from sale, PuxTlCX Chundeb Raneb- 
JEE V. Golam Ali Chowduby . 10 W. B., 463 

MONEY PAID UNDER PBOCE8S OF 

DECREE. 

See Costs — Interest on Costs. 

[1. Ii. B., 4 289 

See Money had and received. 

[ W. R., 1804, 206 

L Reversal or supersession of 

decree. — Money recovered under a decree or judg- 
ment cannot bo recovered back in a fresh suit or 
action, whilst the decree or judgment under which it 
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MOKinr PAID ITNDER PROCESS OF 
DECREE.— 'Reversal or supersession of 

decree — eontinued. 

was recovered remains in force. But this rule of law 
rests upon the ground that the original decree or 
judgment must be taken to be subsisting and valid, 
until it has been rovei*sed or superseded by some ul- 
terior proceeding. If it has Iwen so reversed or 
superseded, the money recovcreil under it ought to Ih 3 
refunded, and is recoverable either by summary pro- 
cess or by a new suit. Dooboa Persuad Roy 
C uowDBY c. Tara Pbusiiad Roy Chowoiiey. 
Sraka Pebshab Roy Ciiowbiiby r. IluuRO 1 *eb- 
SHAD Rot Chowbhrt . 3 W. R^ P. C.* 11 
[10 Moore’s I, A., 203 

Interest cannot be recovered on it. AsuRUnUNiRBA 
Begum v. Kiiamum Janu . . 6 W. R., 285 

2, Suit to rerover 

money paid under decree. — Act XXIil of 1861^9. 11. 
—In a suit by the jireseut defendant against the pre- 
sent plaintiff for enhancement of rent, the Court of 
first instance and the High Court made decrees l*or eu- 
hauccsl rent. The Privy Council, in the year 1873, 
reversed those decrees, and lield that the rent could 
not be enhanced. Before the date of the Privy Coun- 
cil jmlgnient the present defendant obtained several 
other jndginents for enhanced rent against the present 
plaintiff. No application was made by him for review 
of those judgments, but in 1875 he brought this suit 
to recover the difference between the amount of en- 
hanced rent recovert*d and the fixed rent which he was 
bound to pay. Held by Maopheuson, Mahkby, and 
Ainslib, JJ., following Shama Penhad Hoy Chow^ 
dhry V, ITurro Penhad Soy Chotodhry, 10 Muore*9 
L A; 203, that the decrees for enhanced rent were 
suiKjrseded, and that such a suit as the present one 
would lie. Heid by Gauth, C. J., and Jackso:^, J., 
distinguishing Shama Pershad's aise, that these de- 
crees were not sujKTsedcHl ; that the princiideof Jlftfr- 
riot V. Hampton, 2 Smith's L. 0,, 6ih Ed., 375, ap- 
pli« d, and that the plaintiff was not entitled to re- 
cover. JOOESH Ci(UNBEB 1)UTT P. Ka1.1 CHURN 

Dutt . • L Ii. R., 3 Calo., 30 : 1 C. h. R., 6 

3. Supersession of decree.— 

for money paid under conditional decree. — A, obtain- 
ed against B. a decree for arrears of rent at cnhaiu ed 
rates for the year 1871. Pending an appeal from 
this decree, A. obtained a second decree against B. for 
arrears of rent at enliauced rates for the succee<liiig 
year. This decree, however, made the jiayment of 
so much of the rent calculated at enhanced rates contin- 
gent on the event of the Appellate Court affirming 
the decree in the former suit. A. executed this last 
decree, and obtained payment of the reut at enhanced 
rates. On the reversal of the decision in the for- 
mer cisc by the Appellate Court, B. app1ie<l for a re- 
fund of BO much of the money paid A. as represented ■' 
the rent calculated at enhanced rates. Held that 
the portion of the second decree, relating to enhanced 
rent, l>eing merely conditional, was virtually su|)er- 
seded by tl»c order mode by the A})]>ellate Court in the 
previous suit, and tliat su<*h moneys were, therefore, 
recoverable. MohaMED ElahBB BuKBU v . KaLLX 
Mobue Mookhopadhya 

[I. L. R., 6 Calc., 539 : 6 C. Ii. R., 510 


MONEY PAID ITNDER PROCESS OF 

DECREE— ooit^'aaed. 

4, Decree subsequently found 

to be barred. — Suit to recover money paid to eavo 
estate ^om sale under decree afiervoards held to be 
barred, — Jurisdiction of Civil Court. — Application 
having been made to a Deputy Colloct<ir to execute a 
decree for rent, the judgment-debtor iii order to save 
his tenure from sale brought the money into Court, 
and it was taken out by the decree-holder. This was 
done while the question was being litigated in the 
Civil Courts whether the decree wivs not barml by li- 
mitation. The result was that the doereo was declared 
barred. Held that the judgment-dehtor’s only remmly 
was by a suit in the Civil Court to got bock the 
money. Ghannoo Singu v. Ram Gouind Singh 

[13 W. R., 231 

5. — — ■ Decree passed ultra vires and 
subsequently reversed.— for money paid 
under i<.~Tlie assignee of a decree liaving obtained 
execution of it in the Deputy Collector’s Court under 
t‘over of a declaratory and mandatory tleeree of the 
Civil Court, which latter decree was set aside on appeal, 
a suit was brought against the assignee to recover 
the money which ho hatl obtained by means of the 
execution proceedingH. Held that the .|udgmunt.d(d)t- 
or or his representative (the plaintiff) had no title to 
recover the money unless ho eould show that he had 
iMion in some way defrauiled by the transaction ; tho 
proceeding of tho Deputy Collector giving bijii no 
cause of action by the mere fm^t of its having been 
ultra vires or not done in full exercise of judicial dis- 
cretion, Ram Gorin© Sinqu v. Gukbnoo Hingh 

[20 W, R., 406 

0, ■■ — - Decree afterwards reversed, 

— Suit to recover money paid under it, — Money 
realised in execution of a decree may be recovered 
by suit, if tins decree is sot aside as regards the party 
seeking to recover. If such party was not a party to 
the original decrw and his name apisjarcd there owing 
only U) inisrt^prescmtation he is not restricted to tho 
Court executing the decree, but is at liberty to seek 
his remedy in a separate suit. SiiKuo COOMARBB 
Dareb V. SiiiTABAM Uazba . 21 W. R., 846 

7. Voluntary payment.— Fjrtfoa- 

tor de son torl.^ Payment of debt due by deceased, 
— Suit to recover amount paid from heir. — AT., tho 
widow of a decease*! Hindu, sued to recover his 
estate from V., his brother, who had tak<‘n possession 
thereof as heir. Peiuliug this suit a deerw was 
obtained agaiusf V. and JC. for payment of a debt 
due by the deceased out of his estaUj. P. paid the 
debt out of his own niom*y. E. having recovered tho 
•'state, V. sued lu'r to recover tho inouoy paid by him 
in satisfaertion of the dojireo. Held tliat V. was 
entitled to recover. Kanakamma v. Venkatabat- 

i^AM . . • . I. L. R., 7 Mad., 586 

MONEY PAYABLE BY INSTAL- 
MENTS. 

See Attachment— A LUNATION ©ubino 
Attachment . 4 B. L. R., A. C., 20 
See Cases undbu Bon©. 
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HONBY PAYABLB BY IN&TAL- 
MBNT8 — ooniinued* 

See Cases inn>sB Citil Psoobdvbb Coj>b, 
1882, SB. 257, 268. 

See Casbs xthdeb Limitation Act, 1877, 
ABTB. 74, 75. 

See Cases uedeb Limitation Act, 1877, 
ABT. 179-— Obdbb bob Patmbnt at bpb- 
oiBiED Date. 

HONEY PAYABLE ON BEHAND. 

See Hindu Law — Contbaot — Monet 
LENT . • . 5 B. L. B., 806 

[7 B. L. B.. 489 

See Cases undeb Limitation Act, 1877, 
ABT. 73. 

MONEY, SUIT FOB SPEOIPIO SUM 
OP— 

See Bbs Judioata — Cases of Action. 

[1. L. B., 8 Calo., 28 

MONEY-DEOBEE. 

^ See Cases undeb Equitt of Redemp- 

tion. 

See Execution of Dbcbbb— Mode of 
Execution— Mobtg age. 

L4 B. L. B., O. 0..88 

See Casks undeb Mobtg age—Saus of 
Moktgagbd Pbopkbtt— Monet* de- 

OBBES on MoBTGAGES. 

MONEY-VALUE. 

See Limitation Act, 1877, aht, 62. 

[I. L. B., 8 Bom,, 284 

MOOKTEAB. 

See Cases undeb Plbadbb. 

See Principal and Agent— Authobitt 
OF Agents . . 14 W. B., 86 

[20 W. B., U9 

L L. B., 7 Calo., 246 

AdmisBlon of title by— 

See PttlNOTPAL AND Ag ENT— AUTHORITY 

OF Agents , . 13 B. L. B., 177 

Giving oommiseion to— 

See Pleader — Removal, Suspension, and 
Dismissal . U B. L. B., 812 

Power of, to present application 

for execution of decree. 

See Limitation Act, 1877, abt, 179 (1871, 
AHT. 167) — Joint Dbcrbbs— Joint De- 
crue-uoldkbs . L L. B., 4 Oslo., 606 

and client 

< See Pbivileqbd Communication. 

[1 a L. B., A. Gr., 8 


MO O KTE AH — eontinmed, 

1. Admission of mooktears.— 

Power of High Court* — The High Court would not 
interfere with Zillah Judges in the selection and 
admission of mooktears, under the 89th section of 
the Pleaders’ Rules, 1866. In tmb mattes of the 
PETITION OF Mahomed Hosbein 

[6 W. B., Mis., 49 

2. Pute 89 of Bulee 

of Hiqh Court. — The 39th of the Rules for mook- 
tears, issued by the Court in 1866, only required that 
every person who had been practising as a mooktear 
in the Criminal Courts should be at liberty to satisfy 
the Judge that he was a person of good moral character 
and qualified by his knowledge of law and procedure, 
before he could bo entitled to admission under that 
rule. But it was not the intention of the Court tliat 
parties should be subjected to regular examinations, 
or that the duty imposed upon the Judge should be 

. delegated to the Magistrate. In be Goluck Cuun- 
I DEB Kub . . .6 W. B., Mis., 29 

8. Grant of certifi- 

cate, — ZmiYtilion.— There was no limitation of time 
for the grant of a certificate by a Judge, under Rule 
30 of the Rules made by the Court in 1866 for the 
admission of mooktears. In be Joaxim 

[6 W. B., Mis.. 120 

4 . - Application for leave to 

practise in Court in another district— 
Omiaeion to get certificate from firat District Court, 
— Ground for refusal of leave to practise,— here a 
mooktear who had been practising in Backergunge 
applied to the Judge of the 24-Pergunnalis for 
a renewal of his certificate, and the Judge of the 
latter district refused to grant him a certificate to 
practise in his district without a certificate from the 
authorities of Backergunge of the truth of his repre- 
sentations, the High Court declined to interfere, 
thinking the refusal reasonable ; but observed that, as 
the application had been mode within three years 
from the date of his certificate, if the applicant pro- 
cured the certificate required by the Judge within 
six weeks from this date, the application ought to bo 
treated as made within time. In thb mattbb of 
Kales Chubn Banebjbb . . 18 W. B., 296 

5 ^ Api>earanoe of mooktear. — 

Bight to appear, — Criminal Procedure Code, Act 
X of 1372, s, 278, — Appeal in criminal case , — An 
appelhknt in a criminal ease has a right to appear 
and be heard by a mooktear. Empbbss v, Shiybam 
Gundo . . . L li. B., 6 Bom., 14 

iSss In BE SUBBA Aitala 

[LL.B.,lMad.,804 

0. Acting as mooktear. — Act 

XX of ISBo, e. IS, — The mere bringing a plaint to 
a vakeel for his signature by a mooktear not duly 
qualified, was not an acting as a mooktear which ren- 
dered the party liable to a fine under section 13, Act 
XX of 1865. The Judge of a Court of Small Causes 
had no jurisdiction in such a matter, unless the plaint 
was one to be presented to that Court. In be Mud- 
dun Mohun Biswas . 6 W. IGU S9 
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MOOKTBAR.— Aoting as mooktear-^»<i« 

nued, 

7 . Act XX of 1S65, 

99, 11 and 13. — Praetiting without t'ert^cate , — The 
writing a petition for a i)arty who presents it in 
Court is not acting as a mooktear within the menu* 
ing of section 11, Act XX of 1865; and the w’riter 
is not liable to })iinishnient under section 13 for 
practising as a mooktear without a certificate. Is 
BB Kali Cuaban Cdund 

[9 B, li. R., Ap., 18 : 18 W. R., Or., 27 

8 . Preienting ap- 

plication for execution. — Pleading . — “ Act.** — 
“ Plead.** — Practice on original eide. High Court . — 
A m(K)ktear having presented an application for exe- 
cution under Act VI II of 1859, section 207, the 
Muiisif retunuKl it upon the ground tiiat it ought 
to have been presented through a pleader, and not 
through a mooktear. Held that, u}K)n the pro{K>r 
construction of Act XX of 1865, section 11, the deci- 
sion of the Munsif w'os right, and wliat the mook- 
tear was desirous of doing comes under the word 
“ plead.** The construction put by the Munsif upon 
the w’ords ** act ** and “ plead ** is the same w'hich 
has been put upon them for many years on the ori- 
ginal side of the High Court, where attorneys are 
excluded from making any ajiplications in Court ; but 
odvocati^H, who have only the right to plead, are 
allowed to make them. In tub mattbii of Ibhub 
Kant Hhadoobeb . . .24 W. R., 238 

9. Act XX of 2865, 

89. 13 and 42. — Practiaing as mooktear. — Applying 
for copy of judgment. — —Whether an ap- 
])lication by a ])erson liolding an am-mooktearna- 
inah, but having no certificate, for a copy of the 
judgment in a suit in which neither himself nor his 
employer is a party, amounts to pnu'tisiiig as a 
mooktear within the meaning of sectiim 13, Act XX 
of 18G5, so as to render the applicant liable to a 
fine under section 42 of that Act, supixtsing the ap- 
plication to have been ma<le for and on b<*half of the 
employer. In BE Bama Chubun Ohosal 

[2 C. Ii. R., 653 

10 . Act XX of mu, 

a. 13. — Mooktear and private agent, Hiitinction 
between. — Per White and Mitteb, JJ. — The mere 
fact that a person looks after an apjM^al and gives 
instructions to pleaders in connection with such ap- 
(>eal, does not show that sucli person was practising 
as a mooktear within the meaning of section 13 of Act 
XX of 1865. Per Gabth, C. J . — Where a person 
is in the habit of acting for persons in Courts of law, 
and holds himself out as ready to perform what is 
usually considered mooktear*s work, fur reward, 
such person is no less acting as a mooktear on any 
particular occasion, because he may have alaitainea 
on the particular occasion from doing any of those 
acts which a duly qualified mooktear is alone legally 
capable of performing. Kali Kuxab Hot v. Nobin 
Chcndeb Chuckebbttttt 

[I. Is. R.. 8 Calc., 586: 7 C.Zs. R.. 562 

IX ■ ■ ■■ — Revenue Court . — 

Reference to arbitration. — Held that a mooktear in 
a ]^venue Court must be empowered by an instrument 


KOOKTBAR.— Aotixig aa mooktear— eoafi. 

nued. 

in writing to refer the matter in dispute to arbitra* 
tion in the same way as a pleader in a regular suit 
— chapter VI of the Civil Procedure Code, 1869, 
being made applicable to suits under Act X of 1869 
by section 14 of Act XIV of 1863. Ram PbBBHAD 
V. Nazsbb llosasiN . . 1 Agra, Rev., 68 

Shunkbb V. Uitb Nabain . 1 Agra, Rev., 48 

12 . Suspension or dismissal of 
mooktear. — Power of High Court. — The High 
Court had power, under si'ctioii 15, Act XX of 1865, 
to suspend or dismiss a mooktear from his office, 
when it saw ** reasonable cause,** although he might 
not have committed any aet of '* professional mis- 
conduct** under section 16. In THE matteb of thh 
PETITION OF Guolao Kuan . 7 B. Ij. R., 178 

[16 W. R., Or., 16 

13 . Dismissal of mooktear.— 

Power of Magistrate to dismiea . — A Magistrate has 
no |)ower to give a m(K)ktcar ** general dismissal ** 
unless he is convicted of an offence involving moral 
turpitude or infamy. Queen v. Shah Chand 
Chowduby ... 1 W. R., Or., 84 

14 . Suspension of mooktear.— 

. Potoer of Magistrate to suspend mooktear. — Act XX 
of 1365. — A Magistrate has no power to suspend a 
mooktear under Act XX of 1865. lloopo Hbwau v. 
Kbkaboo . • • .21 W. R., Or., 41 

15. Aet XX of 1865, 

e. 16. — Suspension from practice. — Before making 
an order 8U8[>ending a mooktear from practising, 
the requirements of section 16, A<!t XX of 1865, 
should he complied with by the Magistrate. In 
TUB MATTEB OF THE PETITION OP GhoLAB KHAM 

[6 B. Ii. R., Ap., 83 : 15 W. R., 171 

In BE Banchanidiii Mauantt 

[17 W. R., Or., 6 

. 10 . Removal of mooktear.— Crt- 

I minal charge.^ Evidence justifying dismissal.-— 
Kvidence w'hieh does not BupiH)rt a conviction on a 
criminal charg«3, cannot justify a removal from a 
profession (the present case lioing that of a mook- 
tear). In thb mattbb of Nil Kant Biswas 

[9 W. R., Or., 88 

17 , Reinstatement of mook- 

tear. — Conviction on criminal cl^irge. — Case of a 
mooktear who was reinsiatod by the High Court to 
his practice aft<3r suspension by reason of his liaving 
iMfCii convicted in two cases, the circumstances of 
these cases not showing that the mooktear was 
I guilty of any moral turpitude or that he was unfit 
! to act in the Criminal Oiurts as a mooktear. In thb 
! matteb of Kotlasunautu Chowdhbt 
j tl0W.R.,Or.,41 

j 13 . Proper Oourt to punish 

mooktear.— Practitioners Act {XV HI of 
j 1879), as. 10, 32. — Pleader.— Illegal practice. — A 
j pleader or mooktear practising in contravention of 
j the provisions of section 10 of Act XVIll of 1879 is 
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HOOKTBAB. — Proper Court to punlsli 
mooktear ^continued, 

puniibablo under that Act only by the Court before 
which he has so practised. In thb mattes or the 
PETITION or Ganoa Dayal . I. li. B., 4 Alk» 876 

HOOKTEABNAMAH. 

Validity of moolctfarnamdh under 

teal . — A mooktearnamah under seal is as valid as a 
mooktearnamah under si^ature. A Judge is not 
bound or authorised to require proof of the genuine- 
ness of the seal. In the mattes or tub petition 
or THE Mahasajah or Busdwan . 7 W* B., 476 


MOBTCAaR Col. 

1. Fosm or MosTaAOBfl . • • 8885 

2. CONBTRtJCTION . . * • 8900 

• 8. Possession itndes Mostgagb . . 8905 

4. PowBii or Sale .... 8909 

5. Sale or Mobtoaobd Psopbstt . 8910* 

Kiouts or Mostoaobrs . . 8910 

(5) Monbt-obobbes on Mostoaobs 8918 

( c ) PURCUABUSS .... 8928 

6. Marshalling- . . • • . 8949 

7. Tacking 8953 

8. llEOEMPTION . ... 3955 

(a) UiaiiT or Redemption • . 8955 

(5) Redemption or portion or 

Property .... 39G3 
( o ) Redemption otherwise than 

ON KxPiiir OF 'I’erm • 3974 

(d) Mode of Redemption and Li- 

ability to Foskolosdbb . 8980 

9. Fosboloshre 8991 

^flr) Right or Fohrclosxtre . . 3991 

(b) Demand and Notice or B'osb- 

OLOBURB .... 4001 

10. Accounts 4012 

See Bombay Act V or I8G2, ss. 2 and 3. 


[I. Ii. B., i Bom.* 681 

See Costs — Special Cases — Mortgage. 

[1. 1$, B., 8 Bom., 202 

See Casks under Dbcbbb — Construction 
OF Dbobbe— Mobtoaob. 

See Cases under Drcseb— Form or Db- 
ORRB — M OKTGAOE. 

£*00 Cases under Execution or Deorbb 
— Mode of Execution — Mortgage. 

See Hindu Law— Contract— Mortgage. 

[8 Bom, 4. C..U 
8 Bom., 276, 804 
11 Bom., 41 

See Cases under Jurisdiotiof— Suits 
FOR Land— Fobbolosusb. 

See Cases under Jurisdiction- Suits 
for Land— Redemption. 

See Casks under Limitation Act, 1877, 
ART. 135 (1859, 8. 1, cu 12). 


TlSOR'rQAQi^'^oniinued, 

See Mahomedan Law— Endowment. 

L4 B. Ii. B., A. C., 80 

See Mahomedan Law— Pre-emption — 
liiOHT or Pre-emption- Mortgages. 

[B. Ii. R., Sup. vol.iee 
6 B. li. B., Ap., 114 
11 W. B., 282 

See Merger . 1 B. Ij. B., O. C., 86 

See Cases under Onus Probandi — Mort- 
gage. 

See OuDU Estates Act, 1869. 

[ 1. li. B., 4 Calc., 839 
Ii. B., 8 I. A., 86 

6ee Cases under Registration Act, 1877, 

s. 60. 

See Res Judicata — Causes of Action. 

[I.Ii. B.,eCalc., 669 
1 Ind. Jur., N. S., 370 
9 W. B., 800 
14 B. Ii. B., 408 : 23 W. R.. 187 
8 B. Ii. R., Ap , 02 : 17 W. R., 164 
1. Ii. B., 3 Calc.. 363 
7 N. W., 17 
I. Ii. B., 2 All., 582 
See Right or Suit — Accrual of Right. 

[I. Ii. R., 1 AIL, 326 

See Specific Relief Act, b. 27. 

[I. Ii. R., 8 AIL, 708 

See Stamp Act, 18C9, s. 3. 

ri. Ii. R., 2 Calo., 58 
See Stamp Act, 1879, sen. 1, art. 4^1. 

[I. Ii. R., 8 Mad., 104 
I. Ii. R., 8 Bom., 810 
I. Ii. R., 9 Bom., 485 
I. Ii. R., 10 Calo., 274 
See Transfer of Property Act, s. 2. 
ri. Ii. R., 12 Calo., 486, 605, 688 
1. Ii. R., 11 Calc., 682 
I. Ii. R., 6 All., 262 

See Vendor and Pcrchaseb— Notice. 

ri. Ii. R., 1 Bom., 237 
I. Ii. R., 7 All., 690 
8 Bom., A. C., 75 
I. Ii. R., 6 Bom., 168, 183 

See Cases under Vendor and Pur- 
chaser — PcECUASB or Mortgaged 
Property. 

by administrator of minor’s pro- 
perty. 

See Act XL or 1858, s. 18. 

[I. Ii. Bn 2 Oal«n 288 

by Hindu purdah lady. 

See Kvidkncb— Parol Evidence— Vary- 
ing or Contradicting written In- 
struments. 

[X B. Ii. a, o: Cn 28, 81, note 
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ICORTQAGS -^toniinned, 

by member of Joint Hindu fami- 
ly. 

See Cases under Hindu liAW— A liena- 
tion — Alienation bv Father. 

See Cases under Hindu Law— Joint 
Family — Powers op Alienation my 
Mbmbkks. 

See Limitation Act, 1877, art. 127 
(1854», 8 . 1. CL. 13) . B., 580 

See Vendor and Pcrcuaskr— Purchase 
OP Mortoaubd Property. 

[6 B. li, Rh 580 

- ■ Decree on — 

See Manaobr op Attached Property. 

[1. Ii. B., 8 Calc., 885 

Property sold subject to— 

See Casks under Sale in Execution of 
Decree — Distribution op Sale-pro- 
ceeds. 

Property subject to— 

See Court Fees Act, sou. I, art. 11. 

[I. L. R., 1 Bom., 118 
0 N. W., 214 
8 B. Ii. R., Ap., 48 

Suit by mortgagor to set aside — 

See Appeal— Acts — Cottrt Fees Act, 

1870 , L Ii. R., 2 Bom., 146 

1. FOUM OF M011TGAGF.S, 

1 Bond containing h 3 ri)othe- 

cation. — A l><)ii<l which hyjKithccatfH property for 
nioiicy wlvanocil ih a tlccd of hi in pic mortgnge. 

N AZINA HiBKE V. JUGOOMOHUN DutT 

[14 W. B., 401 

2 . Proof of actual pledge and | 

ownership of property by pledgor. — Decree on 
mortgage bond pledging land, — The contract of hy- 
pothccjition defined. A creditor suing under »uch a 
contract must prove that tliere was an actual pledge, 
and that the land was part of the deiitor’s estaU* at tin* 
time of )>ledge. The decree will then be for sale of 
the projHjrty hy|K)thecated, unless the debUir pay 
the amount due w'ith interest within a period to be 
fixed by the Court. Chetti Gaundan v. Sund- 
ABAK PlLLAI 2 Mad., 51 

8 . Immoveable property made 

security for loan without power of sale.— 

Bemedg of creditor who hae a right to realiee charge^ 
not amounting to a mortgage. — Foreeloeure. — Where 
immoveable property is made by act of parties secu- 
rity for the payment of a debt, but no power of sale, 
without the intervention of a Court, is given to the 
creditor, there is no transfer to him of an interest in 
the property until a decree for sale has been made in i 
his favour, and the transaction does not amount Id a 
mortgage. When immoveable property has been so i 
made security for the |>ayment of a debt, there can be | 


MORTGAQH — continued, 

1. FOUM OF MORTGAGES— cosffsssd. 

Immoveable prox>erty made security for 
loan without power of sale — continued, 

no foreclosure by the creditor, unless the terms of 
the contract admit of it. Kuemji Uhaotandabs v, 
Hama . I. Ij. R., 10 Bom., 519 

4 . Mortgage without ohange of 

possession. — Parol mortgagee of chaitele, — A 
mortgagt' may Imi supjwrted if proved to have been 
made bond yitrfc, although the properly mortgaged may 
have btaui left in the {Hissessiou of the mortgagor. 
MortgageH of chattels may he made by parol. 
SUYAU SOONDBR V. CllKITA . . 3 H. W., 71 

5 . Advance to save property 

from sale. — Lien. — A person who advances money 
to another for the pur]M)se of saving u inehal of the 
latter from sale for iirrearH of rent lias no lien on tho 
jiroperty for the money advanced. JDutt Jha v. 
Pearee Kauutf 18 W. It., 404 ; and Knaget Jloeeein v. 
Muddun Moonee Shahoo, 14 H. L. R.^ 155 : 22 W, 
R., 41 /, cited and held not to apply. II urry MohuN 
BAGCUI V, UlUlB CUUNDBR BUNDOPADIIYA 

[1 C. Ii. R., 152 

0 , Porm of words of hypotheoa- 

. tion. — Intention of parties. — Formal words of hy- 
l>othecatiou arc not necessary to make an hyiHitheca- 
tion valid, if the intention of the parties is sufHcient- 
ly expressed. Martin v. Purbrah . 2 Agra, 124 

7. l^ncerlain agree* 

ment.—^SemhUtt — That wliero certain ]>ersous, doscrih* 
ing tliomselves as residents of .f., give a Isnid for the 
payment of money, in which, as (‘ollateral security, 
they charge? “ their projH'rty " with such payment, 
they do not thereby create a charge on their immove- 
able property Hituat(*d in J. Marlin v. Pureram, 2 
Agra, 224, distinguished. Dbojit v. Vitambbu 

[I. Ii. R.. 1 AIL, 275 

8. - ' ■' Charge on im- 

moveable properly. — Ambiguity. — A., to whom tho 
Goveriimeiit had nimle a grant of certain villages, 
executed an iiistniuieiit in favour of his brother 
charging the payment of an Hriuual allowance to him 
and his heirs for ever on the *' granUHl villages.” 
The instrument did not name the villagCH which liad 
Iweii granted to A , but there was no doubt as to the 
particular villages which had been granteil to him. 
Held tliat tho fact thaf sui'h instrument did not spe- 
cify the villages whi(;h hiul iKicii granted to A, did 
not constitute smth an amhiguity in such instrument 
.AS to render the charge cn?fite<l thereby invalid. 
Deojit V. Pitamhar, 1, L. R., 1 All., 275, distinguish- 
ed. Rae Manik Chand v. Reharee Lai, 2 If. W,, 
26H, followed. Kanauia Lal ». Muhamkad 
Husain Kuan • . I. D. B*, 5 AIL, 11 

9 . Agreement In i>etition 

creating a lien. — Money-decree, — Where a suit 
was hrniight on a petition which tho plaintiff con- 
tended createil a mortgage lien on certain jiroporty, 
the Court found the document was executed by the 
mortgagor with the consent of the mortgagee, and 



( 8887 ) 


BIOSST OF CA8S». 


1. FORM OF MORTGAGES— eon^ijiK^. 

Agreement in petition creating a lien— 

continued. 

Contained a clause by which the property was dis- 
tinctly hypothecated to the plaintiff as a collateral 
ieenrity for the debt which the mortgagor had con- 
tracted. JBieUl tliat the petition was a valid agree- 
ment between the parties creating a mortgage in 
favour of the plaintiff. Although a mortgagee has 
obtained a money-decree, he can bring a regular suit 
to enforce his mortgage lion. Duma Sahu t>. Jeo- 
iTABAYAV Lal . . 4 B. 1j. B.» A. C., 27, note 

8. C. Doom A Sahoo n. Joovabain Lall 

[12 W. R., 362 

10. Clause in agreement giving 

right to sell property in default of payment. 
— Suit for money-deoree on mortgage. — The plaintiff 
sue<l to recover a sum of money, with interest, on a* 
mortgage-deed, which contained the following clause ; 

If, by sale of the above land, the money receivable 
by you bo not satistled with charges, then you will 
realise the proper amount by selling my other landed 
properties, to which I will make no objection or ex- 
cuse.” The plaintiff aske<l for a simple money- 
decree. The defendant had other landed property 
besides the proi)erty mortgaged. Held that the 
plaintiff was entitled to a simple money-decree avail- 
able against his moveable pro})erty only. JoasswAB 
DuTT ». NlTAIOnUKD CUUOKKRIJUTTY 

[4 B. L. B., Ap., 48 

U, Creation of charge on 

party.— C'oas/rwcif/oa of agreement. — An agreement 
in a bond, executed by a mortgagor subsequently to a 
mortgage in the following words, viz., — “after the 
cx]ury of the mortgage, when the time comes for 
payment of the mortgage-money, first 1 will i)ay the 
bond with interest, and after that I will pay the 
amount of the mortgage,”— is siifhcient to create a 
clmrge on the inortgagtHl estate. RuuawAN Doss v. 
Makombd Jafbb . . . 4 BT. W., 161 

12. - Conttruotion of 

morfyays-dsfd.— The following terms in a deed — 

“ that, for the security of the payment of this debt, 
the lands mentioned in this deed are pledged by me ; 
and that, until the principal money and the interest 
recited in this deed are ][)aid off, 1 will not on any 
account transfer the projicrty pledged to anybody 
by sale or hiba-bil-awar, or gift or mortgage in any 
other way were held to amount to a mortgage. 
Lala Bamdhabi Lal «, Javbssab Das 

[6 B. Ii. B., Ap., 14 

X3. - — — ffypotheeation. 

Validity of, as against purchaser, — Where an instru- 
ment whereby certain persons describing themselves ^ 
tlierein as zemindars and shaTcholders of a certain ; 
named monzah, declared tliat for the consideration i 
tboriun expressed they mortgageil Gieir “ respective | 
semindari shares,” and all otimr moveable and im- | 
moveable property oamed and possosseil by them, to i 
•eoure the payment of the debt therein mentioned, — 
Mdd to be such an hypothecation as to create an in- ! 
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terest in favour of the mortgagees which could not 
be defeated by a subsequent bond fide purchaser for 
value. Rab MAifiOK Chund v. Bbhabbe Lall 

2 N. W., 263 

14. ■ ' — ' Words creating 

simple mortgage, — A suit was brought in 1884, 
upon a hypothecation-bond executed in April 1875 
in which the obligors agreed to repay the amount 
borrowed with interest, at ill-8 per cent, per men- 
sem, in June of the same year. There was no pro- 
vision as to payment of interest after due date. The 
bond specified certain property as belonging to the 
obligors and contained the following provision: 
“Our rights and property in the aforesaid talooka 
Rajapur shall remain pledged and hypothecated for 
this debt.” Held that the terms of the bond by 
which the property was hypothecated were sufficiently 
clear and explicit to constitute a legal hypothecation 
of the shares and interests of which it recited at the 
opening that the obligors were owners. BisnEir 
Dayal t). Unix Nabain . 1. li. B., 8 AIL, 486 

15. Usstfruetuary 

mortgage. — Uypothecaiion.~--Suit for money charged 
on immoveable property. — Jf. and S. executed an in- 
strument in favour of K. and O. in the following 
terms: “ Wc, M. and S., declare that we liavc mort- 
gaged a house situated in Ghaziabad, owned and 
possessed by us, for H300, to K. and O,, for two 
years: that we have received the mortgage -money, 
and nothing is due to us; that we have put the mort- 
gagees in )>OB8e8Bion of the mortgaged property ; that 
eight annas has been fixed as the monthly interest, 
in addition to the rent of the house, which W'o shall 
pay from our own pocket; that w'o promise to pay 
the aforesaid sum to the mortgagees within two 
years, and redeem the mortgaged property ; that if 
we fail to pay the mortgage-money within two years, 
the mortgagees shall ^ at liberty to recover the 
mortgage -money in any manner they please.” Held 
per Stuabt, C. J., Oldfield, J., and Stbaioht, J. 
(Spavkib, j., dissenting), in a suit upon this instru- 
ment to recover the principal sum advanced by the 
sale of the house, that the instrument created a 
mortgage of the house as security for the paymenf 
of such principal sum. Dulli v. Bahadur, 7 N. W., 
55, distinguished. Phul Kuab v. Mubli Dhab 

[L li. R., 2 AIL, 527 

16. I — Construction cf 

agreement. — Agreement to give possession of land till 
repayment of debt, — Right to redeem. — By the terms 
of an agreement entered into by the plaintiff and 
defendants, a pending suit was compromised, and 
imyment of an ascertained balance fund due by plain- 
tiff was secured by the creditors ^defendants) being 
placed in possession of plaintiff’s land for fifty-five 
years, with the right of enjoying all the rents and pro- 
fits thereof, subject to the payment of a fixed rent, part 
of which was to be paid to the plaintiff, and the re- 
mainder to be retained by the creditors towrards pay- 
ment of the debt. Mela that the agreement was a 
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mortgage, and, as such, redeemable on the usual 
terms. Mashooe Amebm Suzzada v, Maebm Rbddt 

[8 Mad., 81 

17. Sight to decree 

for sale of property, — Suit for money charged on 
immoveable properly, — The obligor of a boud for the 
payment of money gave the obligee a moiety of the 
profits of a certain mouzah up to the end of the cur- 
rent settlement and ehargeil the other moiety of such 
profits with the payment of such money. It was 
also stipulatcil in such bond that the obligee should 
take the management of such mouzah, rendering 
accounts to the obligor, and that if the obligor failed 
to i)ay such money when due, the obligee should re- 
main in possession of the entire mouzah until i)ayment 
of all that was due. The original obligor having 
died his heir gave the obligee a second bond, in which 
he admitUfd the creation of the original charge and a 
certain further debt. A portion of such further 
debt he undertook to )my (m a certain datt;, and he 
agreed that the balance due should he realised by the 
obligee from a moiety of the profits of the immziih, 
according to the terms of the first bond, and that the 
mouzah should remain in the obligee’s jiossession until 
the amounts due un(U*r both bonds were realised by 
him, and that he, the obligor, should have no power 
to sell, mortgage, or alienate the mouzah. Seld in a 
suit by the obligee on the bomls that the bonds 
created a mortgage only of the profits of the mouzah 
and not of the mouzah itstdf, and accordingly that 
they did not entitle the obligee to a decree for the 
sale of the mouzah. OANaA Prabau ». KtrsYAHi 
Din .... I. Ii. B , 1 AIL, eU 

10, Mortgage of 

crops that may be grown upon a certain plot of land^ 
its nature and effect. — Transfer of Property Act . — 
Contract Act, — The mortgage of indigo crops that 
may be grown upon a certain j)lot of land is a valid 
transaction. The transaction is neither govexiied by 
the Transfer of Projierty Act nor by the Contract 
Act; but it is in the nature of an ligrccment to 
mortgage moveable proi>erty that may come into 
existence in future. MiBBi Lal o. Mozuab Uob- 
BEIN . . . I. L. R., 13 Calc., 262 

10. Will,— Devise of 

immoveable property subject to its being charged ia 
a particular way. — Suit to enforce mortgage not so 
made. — Certain immoveable property was devised by 
will upm condition tliat the devisee, who was also an 
executor of such will, should execute a mortgage of 
such property to the OlHcial Trustee of Ben^ for 
the time being to secure the payment of a certain 
legacy. The devisee, with the intention of giving 
effect to such condition, mortgaged such property to 
his co-executors. Held^ in a suit by one of such co- 
executors to enforce the mortgage, that the mortgage, 
not being executed in accordance with the terms of 
the will, was invalid, and the suit was not maintain- 
able. Vauchak e. Hlbbbltinb 

[I.I<.B^1A11.,788 
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20. Legal and eguit^ 

able mortgages, — Mortgage of moveable property 
without possession,— The Courts of this country 
being (^mrts 1)oth of law and equity, it is immaterial 
for the determination of claims to atta<'.bed property 
whether a mortgiigo is a legal or equitable one. 
Where goods are mortgaged and left in the posses- 
sion of the original owner, the circumstance that they 
are so left is not to be hold us a fraud per sc render- 
ing the mortgtige liable to bo defeatt^ as between 
the mortgagor and third imrties, such as bond fide 
purchasers or judgment-creditors. Hut when pos- 
session is left with the mortgagor, this is a circum- 
stance of which the Court sliould take notice when 
dett-^riuining whether the mortgage is bond fide or 
fraudulent. A mortgagee is not bound to take pos- 
session immediately default is mode. Deans v. 
lilOUABDBON • . . . 8 N. W., M 

21. Intention of par- 

ties, — Advance of part only of consideration. — Where 
part only of the coiisidcmtioii has Ihkui advanced in 
resjKJct of a mortgage transaction, it does not follow 
that the mortgagee who makes such advance is entitled 
to jwssession of a })art of the mortgagor’s land pro- 
portionate to the money advanced ; but whether the 
parties by their subscipient conduct raised the in- 
ference tluit this was meant, may be a question of fact 
for the Court to determine. Acuumbert Tewabbb 
V, Buuuwant Panpby . 1 W., Rd. 1878, 101 

22. Agreement not 

to alienate. — Subsequent mortgage to pay off former 
one.f — A stipulation not to alienate cannot ojHjrato to 
annul a bond fide eoiiveyamH) to a third person by 
the mortgagor fur the purpose of paying off the 
original mortgage*del>t. DooRiiciioiiE Kai v, 
liinAYDTouLLAU . Agra, F. B., 7 : XkL 1874, 6 

23. Condition 

against ahenatiun. — Meld that where a j>erHon stipu- 
latf'S generally not to alienate his property, he does 
not thereby eritate a charge on any partic ular property 
belonging to him. Buui'AL v. Jag Ham 

[I. Ii. R., 2 AIL, 449 

24. Agreement not 

to alienate, — Form of mortgage. — By an agreement 
n*c;iting that A, had executed a bond in favour of A. 
for a certain sura of money, A^, ** in order to repay 
the bond- money in the terms in the bond contain- 
ed," declared tluit, ** until the repayment of the 
money covered by the l>ond, he would not, from the 
date of the agreement, convey the properly men- 
tioned therein to any one by deed of sale, or deed of 
cx>mlitional sale, or niokurrari pottah, or deed of mort* 
gage, or zur-i-pesbgi ticca pottah. Should be 
any of these transactions in res][>ect of the said lands, 
the instrument relating thereto shall bo deemed 
invalid, and as executed in favour of nominal parties 
for evading [Miyment of the money covered by the 
said lauds." Held (Mabxbt, J., doubting) that 
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. Creation of charge on property --continued 
the instrument operated as a mortgage to of the 
lands comprised therein. No precise form is required 
to create a mortgage. Baj Kumab Bamoopal 
Nabayan SiNon V. Bam Dutt Chowdbt 

[6 B. li. IU264 : 18 W. F. B., 82 

25. Covenant not to 

alienate. — Mortgage. — A bond contained a clause 
iliat tlie obligors wotild not dispose of any of the 
property, moveable or immoveable, in their possession 
until the debt was paid. Held tliat such a clause 
did not give the obligee of the bond a lien on such 
})roperty, though he might sue for damages in re- 
spect of breach of contract. Bambuksh «. Sookh 

Bko INT. W., Ill: Bd. 1873, 169 

20, — - Stipulation not 

to alienate.-— kn ikbaldawah, containing a stipu- 
lation that the debtor shall not alienate t^ertain pro- 
perty till tile satisfaction of the decree, does not 
amount to liypotiiccatiou giving the decree-holder a 
lion on the property. The decrt*e-lu)lder may sue for 
damages on tlie'Tiireacli of contract by the judgment* 
debtors, but has no right to the property against a 
purchaser. Cuoonbb La^ l t). Puuulwan Singh 

[3 Agra, 270 

5l7, ' Agreement not to 

alienate . — Conetruction of mortgage-deed —Qift to 
wife for dower. — A mortgagor stipulated that ho 
would not sell tlie property mortgaged during the 
siibsisUmce of the mortgage-term ; but that if he 
did sell, ho would sell to the mortgag(‘e at a fixed 
priw. He suhseiiuently alienated a moiety of the 
property to his wife in lieu of dower; a suit was 
instituted by the mortgagee to set aside the aliena- 
tion. Held, on the construction of the niortgage- 
deetl, that the condition did not absolutely prohibit 
alienation, but simply conferred on the mortgagee a 
pre-emption right to purchase, and that the mort- 
gagee could not sue for avoidance of the alienation 
to the wife, without claiming or expressing a will- 
ingness to purchase. Shiva Charak Dabs v. 
Boostuk . Agra, F. B., 68 : £d. 1874, 63 

23, . Covenant not to 

alienate. — Trannfer to purchaser,— Claim to pay by 
inetalmente . — A mortgage-bond provided tliat the 
mortgage-debt should be paid in instalments, and tliat 
no transfer by tlie mortj^gor of the projierty mort- 
gaged so long as the debt was undischarged, should 
bo made or should be valid. Subsequently the mort- 
gagor transferred the mortgaged property, the sale- 
deed providing that the unpaid balance of the mort- 
gage-debt should bo paid to the original mortgagees 
by instalments, and that any further sum should bo 
paid by the mortgagor. The Court of first instance 
decreeit possession to the purchaser, whoso possession 
was resisted by the mortgagees, on payment of the 
UBpRid balance of the mortgage-debt in full. On the 
appiMil of the purchaser, who claimed to pay off the 
debt by instalmcnte, the Court declined to interfere 
with the decree. Mahomrd Zakaoollah r. Banbb 
PtBSHAB . . 1 N. W„ Sd. 1873, 135 
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29. Condition against 

alienation. — Auction-purchaser at sale f» execution 
of decree. — A transfer of mortgaged property made 
in contravention of a condition not to alienate is not 
absolutely void, but voidable in so far as it is in 
defeasance of the mortgagee’s rights. Where, in 
contravention of a condition not to alienate, the 
mortgagor had transferred his proprietary right in 
the mortgaged property to a third person for a 
term of years, the Court declared that such transfer 
should not be binding on a purchaser at the sale in 
execution of the decree obtained by the mortgagee 
for the sale of the property in satisfaction of the 
mortgage-debt, unless such purchaser desired its con- 
tinuance. CnuNNi V. Thakub Das 

[L Ii. R., 1 All., 126 

And see Khub Chand %. Kalian Das 

[I. Ii. R., 1 AIL, 240 

30. — ' ' ' ' ' '■ Might of assignee 

of bond containing covenant not to alienate pro- 
perty.—k stipulation in a bond to the effect that 
the obligor will make no transfer of certain jiroperty 
hyjiothccated by such bond until the debt then*hy 
secured has been paid up, cannot be used by a third 
person, not a party to the bond, to defeat a subse- 
quent charge upon the same property granted in 
favour of another creditor of the obligor. Koondfn 
Lal V. Wazeee Ali . . 3 NT. W., 206 

31. - Purchaser at sale 

in execution of decree, Might of . — Condition against 
alienation, — J. gave B. a bond for the payment of 
money in which he hy|M)thecated certain immoveable 
property as security for such payment, covenanting 
not to sell or transfer such property until the mort- 
gage-debt had lieeii paid. In breach of this condi- 
tion ho granted ilf. a lease of his rights and interests 
in such property for a terra of twelve and a half 
years. B., having sued on such bond and obtained 
a decree charging such property w'itli the satisfaction 
of the decree, sued M. and J. for the cancelracnt -of 
the lease and a declaration that it would not be 
binding on the purchaser at a sale in the execution 
of the decree, alleging that the lease had been 
granted to defeat the execution of the decree. The 
High Court refused, in view of its dtKusion in Chunni 
v. Thakur Das, I, L. M., 1 AIL, 126, to interfere 
with the decree of the lower Court giving B. such 
a declaration. Mul Chakd v. Balgobind 

[I. Ii. R., 1 AIL, 610 

32. Covenant not to 

alienate. — An agreement recited that A. had executed 
a bond in favour of B., in w^hich it was de<^arod, *' 1 
promise to re-jiay the whole principal, with interest, 
in the month of Phalgun, 1271, F.S., and till pay- 
ment of the amount 1 will not transfer any pro}>erty 

j by conditional sale or mortgage.” The liond con- 
i tained no further proviso declaring invalid future 
alienations of the lamls belongring to A., in the man- 
ner specified in the bond. Held that the iustru- 
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ment did not operate as a iiiortgugo by A, GUNOO 
SiKOU n. Latafut Hossain 

[L la. B., 8 Calc., 836 : 1 C. la. B., 81 

83 , — — Covenant not to 

alienate or encumber, — Tlio obligors of a bond for 
the payment of money coveuatod as follows : “ To 
secure this money, we have mortgaged a five gandas 
share out of a ten gandas share in each of the vil- 
lages, &c. So long as the principal amount w'ith 
interest is not paid, the hypothecated share will not be 
sold or mortgaged to any one.” Meld (Pethbbam, 
C. J., dissenting) that the bond created a simple 
mortgage. Mer I’etubbam, C, * 7 ., that the bond 
gave the obligee a charge only on the property. 
Shbobatan Kuae V, Mauipal Kuab 

[I. la. B., 7 AIL. 268 

34^ Agreement not to 

alienate, — Mortgage bond. — In considenitidu of a 
loan, A, gave a bond, by which he covenanted ** not 
to alienate the property of himself and his daughter, 
or the rest of his own property, until the loan se- 
cured by the l)ond was paid.” The bond was record- 
ed under the Registration Act in the book numbered 
*‘four” required to be kept by the Act. .< 4 . subse- 
quently sold his immoveable property, and the con- 
veyance was recordcnl in the book numbered “ one,” 
in which documents relating to imnKJveablc pro[K^rty 
have to be recorded. In a suit by the Iwnd-creditor 
against the j)urcha8er seekiug to establish a lien on 
a.’s immoveable proiHjrty by virtue of the iKUid,— 
Meld that the general words used in the bond were 
not sutlicient t<» give a lien upon any sj>ecific jiroperty, 
and that the fact that the bond liad been recorded 
ill lKK)k “ four ” show'cd that it was not the intention 
of the parties that the immoveable proiierty of tho 
debtor should be charged. Najibulla Mvlla v. 
Nusib Mibtei • , I, li. B., 7 Culo., 190 

[8 C. L. B.. 454 

See also Doss Mokby Dosbbb •. Jonmbnjoy 
Mullick 

[L li. B., 3 Calc., 868 : 1 C. li. B., 446 

35 ^ Usufructuary mortgage.— 

Construction of deed of mortgage, ~ln aseertuuiing 
whether a deed, confessedly ambiguous, amounts to 
an usufructuaiy mortgage or to a lease in jierpetuity, 
the Judge should look within the four comers of the 
instrument before him and ascertain from it w'hat 
kind of transaction the parties had in view when 
they entered into it. In the case of an usufructuary 
mortgage, where no term is specified, the mortgagor 
is entitled to re enter on the property when, on 
taking an account, he is able to show tliat the prin- 
cipal and interest have been satisfied. Lala Boul 
Nabain V. Kunjit tSiKcn . 1 C. li. B., 266 

30^ — — Advance on enr- 

%-peskgi leaee.^A lease was granted on a zur-i-peshgi 
advance for seven years at am annual jumma of 
H21'T-4, from which a deduction of fillI -15 was to 
be made on account of interest; and it wa« also 
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stipulatiKl that if, after the expiration of the lease, 
the loan was not repaid, tho lease should continue. 
Held that, under the circuiustauccs as stated above, 
tho tmusactiou between tho parties was a mortgage. 
KI8IITO COOMBB SlBOU V, CHOWJOBBB RBBBAJ 

SlMUll • • • • . 2 Hay, 169 

87. Advance of moneg 

with potaession of land till advance t> repaid,-^ 
Where a sum of money is ailvaiiccd, and tho person 
making the advance is put in receipt of the rents and 
profits of laud by way of payment of interest on tho 
loau, this is not a mere lieeiise or iiermissioii to the 
lender of the money to receive the rents, revocable at 
the will of the Inirrower, but is in the nature of a 
mortgage transaction. Kuoosual Rab v. Jamxbb 
Dobs 2 N. W., 9 

88 . — Advance by 

tenant to landlord on account of aecuntg for pay» 
ment of rent. — A suui taken by a landlord as an 
advance, to be erodlted to his lessee in bis aeeouutii 

j us rent, may bo considered us security for the pay- 
ment of the rent, but does not change the lease into 
a mortgage. Gbiduaubb Sibou v. Collis 

[8 W. B., 497 

39 , — Zur-i-peahgi leaae 

with covenant not to alienate or evict leasee. — Uy a 
S5ur-i-|)C8ljgi lease granted uinm the advance of 
H5,517, tho lessee was to hold |K)SS0Hsion of ccu'taiu 
villageH for the term of five years, and to jiay himself, 
out of the proceeds of the villages, interest on tho 
loan; and tho lessor undertook not to mortgage or 
alienab) the proj)erty during tlie term, and not to oust 
the lessee, or, if he did, that he would pay him 
iiJ,UOO. Refore the expiration of the term the vil- 
lages were taken in execution, and sold under a decreo 
at the suit of a third party, and the lessee turned 
</ut of ])OHNessiou. Meld that tho lessee had no claim 
against the villages for the ])rincipal money, and tlmt 
the sum of 111,000 was forfeited. NuBJOLALl, o. 

Kullianabuttbb . MBrBh., 209:1 Hay, 682 

40. — Uatfruotuary 

lease for loan, — Construction of deed, • ■ Suit for 
possession under deed of lease or mortgage. ^A., tho 
lessee for a term of a zeinindari, brought a suit 
against B.t the lessor, to prevent M. iiitorferiug with 
his possession which he hutl under the lease granted 
to him by li. in consideration of certain ]>ecuniary 
advances made by him to M. The relief sought wa» 
in effect an injunction to restrain B. from collecting 
the revenue of the zfjuiindari. The defence sot up 
by B. ill his answer was in subsUma^ that the lease 

' was an execuU>ry contract, and lieiiig without consi- 
deration could not lie enforced; and was, moreover, 
void for maintimance, by reason of a subsequent 
agreement for the advance of a sum of money to 
carry on a suit which had not been carried out. The 
J udge of the Civil Court adoptcil this view and held 
the lease void. TTie High Court of Madras on appeal 
treated the case as a suit for specific performance 
and decreed execution of the lesM. On appeal tho 



DIOBST OF CASBS. 


MOBTQAGB— tntftfc?. 

1. FORM OF MORTGAGSS-0OMfifitt0<l. 

TTsufruotuary mortgage ---coHtinued» 

Judicial Committeo austainod the decree as to pos- 
session under the lease, but as it appeared from the 
evidence questionable whether the transaction in re- 
spect of the lease did not reallv operate only as a loan, 
and as a right to redeem might exist, the affirmance 
was made with a declaration that it was to be with- 
out prejudice to the claim (If any) of B* to which he 
might be entitled, and to any question which might 
be raised as to the amount which was actually 
advanced by A. to B, Kakala Naikbn t). Pitoha- 
oooTTT CHBTI7 . 10 Moore’s I. A., 886 

41, — . Partif paying off 

debt. Bight to poatesaion of, — A party who by paying 
off a mortgage becomes an usufrmrtuary mortgagee 
in place of the original zur-i-peshgidar, does not need 
to sue for the amount due, but is entitled to remain 
in possession until the whole debt has been discharged 
by the usufruct. Fyezoollau v. Kazibi Hosskin 

[14 W. R., 29 

■ Bight to proceed 

againat land to realiae debt^ — A covenant to put 
the creditors into posscssi' \i of certain projKTty which 
they were to retain ft»r a certain ]K*ri<Kl, taking the 
profits in lieu of interest, is only an xisufructuary 
mortgage and not a deed of hy|M)tlu*c.ation, and a suit 
to bring the projwrty to sale for the realisation of the 
amount due under the deed is not maintainable. 
UuLLi «. JBahadvb • • • 7 W., 56 

43, - Covenant not to 

lecute. — Leaae of property mortgaged. — Suit to aet 
aaide leaae.^A, mortgag<jd certain property to B., 
agreeing, amongst other things, not to gniiit in zur-i- 
peshgi or mortgage the pro])erty to any one so as to 
cause any difficulty in the realisation of the money 
advanced under the mortgage* bond. A. subsequent- 
ly leased in zur-i-peshgi part of the property to C. B. 
obtained a sale-decree against A. on his mortgage, 
and at the sale himself became the purchaser of the 
proMrty. Ho then brought a suit against C. to set 
aside tlic zur-i- peshgi lease, and to obtain khas posses- 
sion. Held that the covenant in the mortgage-bond 
merely created a i^rsoual liability between A. and J?., 
and that the sale under B.*a mortgage-decree did not 
put an end to the zur-i-peshgi lease or affect the inter- 
ests of the zur-i-|)eshgidar ; that /i.*a suit against C. 
was wrong in form ; and that his proj>er course was to 
sue to have his right declared to sell the projterty in 
satisfaction of his mortgage-debt, so as to give the 
sur-i-peshgidar an opportunity of r^ceming. Rapha 
Pbbbhap Misbbr V. Mokohcb Dabs 

[I. Ii. R., 6 Oalo., 817 : 7 O. L. R., 298 

44, Mortgage by conditional 

•ale. — Law of mortgage ta Madraa and Bombay . — 
llie contract of mortgage by conditional sale is a form 
tf security known throughout India, and which, by 
the ancient law of India, which must be taken to 
prevml in every part of India, where it has not been 
modified by actu^ legislation or established practice, 
ii enforceable according to its letter. From the year 
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1858 the Courts of tbe Madras Presidency, and from 
the year 18G4 the Courts of the Presidency of 
Bom^y, have erroneously, and in contravention of the 
law of India as declar^ by the earlier decisions, 
adopted, with regard to this class of securities, doc- 
trines which the English Courts of Equity have applied 
to mortgages in England. Quwre, — Whether in deal- 
ing with future cases the Judicial Committee ought to 
follow the new course of decision which has sprung 
up in these Presidencies, or their own decision in the 
case of Pattabiramier v. Vencatarow Naicken, 7 B. 
L» B., 286 : 13 Moore^a I. A., 660. The essential 
characteristic of a mortgage by conditional sale is, that 
on the breach of the condition of repayment the con- 
tract executes itself, and the transaction is closed and 
becomes one of absolute sale without any further act 
of the parties or accountability between them. W’here 
land was mortgageil on a condition that the rents 
should be appli^ first in payment of the Government 
revenue, next in payment of the salary of a manager, 
and afterwards in reduction of the debt, and it was 
further stipulated that instalments of a fixed amount 
should be paid up to a certaiu date by the mortgagor 
to the mortgagee, and that on that date a settlement 
of accounts should be made, and in the event of there 
being a balance against the mortgagor, and his not 
paying the same on a date fixed, the mortgagee should 
become the purchaser at a fixed value of so much of 
the land as would satisfy such balance, retaining his 
rigid to sue the mortgagor personally for any further 
sum that might remain due, owing to the whole of 
the land, as valued, growing insufficient to satisfy 
such balance, — Held that this was not a contract of 
mortgage by conditional sale. Tuumbusahy Moo- 
PBLLY V. Hoobain RowxasB . I. 1 j. R., 1 Mad., 1 
[li. R., 2 I. A., 241 

45, — ■ " ■ ■■■■■■— Sale expiring be-- 

fore 1868. — When the term of a conditional sale, 
whether made as a security for a loan or not, hod 
expired before 1858, the rule laid down in Thum- 
busawmy*a eaae, I. L. B., 1 Mad,, 1, must, be observed 
and effect given to the contract. Uapibazu v, 
Eamabazu . . I, Ii. R., 8 Mad., 26 

Continuing debt, 

— When one party to a transaction alleges it to be a 
mortgage and the other alleges it to 1^ a sale, the 
question for consideration is whether or not there 
continued to be a debt from the former to tbe latter. 
The plaintiffs sutnl for possession of certain lamls, al- 
leging tliat they had b^n mortgaged to the defend- 
ant by their father under two documents. The 
defenuant produced them and relied upon them as 
deeds of sale, which conveyed to him absolutely the 
lands moutioued in them. The form of the instru- 
ments was not conclusive, but it appeared aliunde by 
the conduct of the defendant himself that the deeds 
were intended as mere securities for money, and that 
he had treated them as such. Certain entries in the 
defendant's accounts also treated the respective consi- 
derations named in the deeds as continuing debts due 
to the defendant from the plaintiffs' fi^er. The 



( $897 ) 


DIGEST OF CASEa 


( 3898 ) 


MOBTOAQB>~0Ofi^tfiiiMi. 

1. FOKBi OF MORTGAGES--0Ofi/m«Ml. 

Mortgage by conditional w\e-~-coniin^9d. 

Subordinate Judge awarded the plaintiffs’ claim, but 
his decree was reversed, on appeal, by the Assistant 
Judge, who held that the transaction was a sale and 
not a mortgage. On appeal to the High Court, — 
Held that, under the circumstances mentioned above, 
a Court of Equity would regard the instruments as 
mere securities for money. Govinda e. Jkbua 
PfiBMAJi . . . L li. B.» 7 Bom., 73 

47. ■ ' ' ' ' ' ■■ ■ 8aU since 1S68»-^ 

Conelruetion of right of redemption. — Per Curiam 
(Invbs, J., dissenting). — In the Madras Presidency, 
where contracts of mortpige by way of conditional 
sale have been entered into subsequent to the year 
1858, redemption after the expiry of the term liinitcHl 
by the contract must bo allowed as suggesti'd in 
I'humbueawmy Moodellg v. Hoesain Poiothen, I. L. 
jR., 1 Mad.y 1. Per Innbb, J. — Contracts of mortgage 
and conditional sale must be construed in accord- 
ance with the intention of the parties, which can only 
be gathered from the terms of the instrument. It 
cauiiot lie iiresumed that parties to mortgiiges by way 
of conditional sale executed since 1858 contracted 
with reference to the rule enforcetl by English Courts 
of Etpiity, ailoptetl by the Sudder Court in 1858, atwl 
followed for thirteen years in this Presidency. Kama- 
8AHI SABTBiaAL V. 8AMITAPt*ANATAKAN 

[I. L. B., 4 Mad.. 179 

43 . — ' ■' — Deed, Conefruo- 

tion of. — Bai-hiUicafa, — Foreclonure in the Central 
Provinces, — Hy a bond, dated 10th February 1867, 
a certain village w'as mortgaged by one O. to the 
apiiellants and their father as 8e<*urity fora loan; the 
bond providing that, “ if I fail to pay the money us 
stipulated, I and my heirs shall, without objection, 
cause the settlement of the said village fo lx; made 
w’ith ^ou.” The interest of O. in the village was 
described as that of a uialgu/4ir, and his ]»roprietary 
right therein was declared by the revenue authorities 
shortly afU’T the execution of the mortgage, but his 
payments of revenue being in arrear, the Hoard of 
Kevenue granUxl a lease of the village for ten years 
to the apiadlants’ father. The mortgjigees in a suit 
on the bond obtained the following decree on 3rd 
November 18(50; “As the defendant acknowledges 
tlie plaintiffs’ claim, it is ordered that a decree be 
given to the plaintiffs for principal and iaUTcst and 
costs against the defendant anfl the mortgaged pro- 
perty.” In proceeilings in the Civil Court taken 
under this decree, the mortgagees asked for pos8<*8- 
sioii of the village, and obtaino<l, on 17th July 18(52, 
an order, in pursuance of which they were put in 
possession, an ap|>c»Hl by O. being rejected. G. took 
various 8t<q>s to obtain jxissession of the mortgaged 
property, or a de<'laration of his proprietary interest 
therein, but failed in his endeavours, an application 
for a grant of the proprietary right in the village, and 
an appeal from an order cancelling his pottah, being 
rejected by the revenue authorities on 8th December 
1864 and 27th July 1865, respectively ; and on 12th 
August 1867 Q, conveyed the village by deed of 
tale to the respondente. In a suit brought by them 
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to redeem the mortgage and obtain poBseBsion of the 
property, — Held that the effect of the bond waB to 
create a simple mortgage, and not a conditional deed 
of sale; and that the proceedings taken under ihe 
decree of Srd November 1860, and the order made 
therein of 17th July 1862, by virtue of which the 
mortgagees obtained possession of the mortgaged 
projierty, did not op<.*rate so as to extinguish the 
right of redemption. The rule that a bai-bil-wafa 
does not become absolute upon breach of the condi- 
tion as to })aymcnt, without ])roceeding8 for fore- 
closure, obtains in the Central I’rovinoes of Indio. 
Gokul Dobs v. Kbipabam 

[18 B. li. B., P. O., SOS 

49. - Deed of sale coo- 

oertihle into a mortgage, — Construction of deed.— 
Where a deed, which on the face of it was described 
as a mortgage, siaU'd that the grantee was already in 
possession under a jircvious mortgage hy the grantor 

I and was under the second deed to receive the profits 
' in liquidation of interest so far as ilu^y w'ould go, and 
that the grantor was not to be liable to repay the 
principal money or such balance of iiitiTest (if any) 
as might accrue n]>on it, unless be adopted a son, 
mid the grantoe, unless that event hap])cnod, was to 
enjoy the property conveyed in right of puivliase for 
the sum (principal and interest) clue to him, — Held 
that the (Iced was a sale liable to he converted into 
a mortgage, and not a mortgag(» liable to lie converted 
into a sale. Howard v. Harris, 1 Per,, 190 ; Ramji v, 
Chinto, 1 Bom,, 199 ; Shankurhhai v. Kassibhai, 9 
Bom., 69, n*ferred to and distinguished. Stibhabhat 
V. Vabudbvbuat . . 1. B. R., 2 Bom.. 118 

50. Deed of sale 

convertible into a mortgage."^ Construction of deed, 
— Redemption, Right of. — Alienation of immove^ 

\ able property. — Wliere the grantor executed to the 
j grantee a document reciting a mortgage by the 
former to the latter of c.ertiiin lands for iil25, on 
w'liich R2C)0 were tlien due from the grantor to iho 
I grantee, ami containing an agreement that the 
grantee should pay U75 to another entditor of the 
grantor, ami jiiirjMirtiiig, in consideration of H275 so 
iiimlc up, absolutely to sell and convey ilie murtg;agod 
lands to the grantee, and the grantee executed to the 
grantor a document of the same date re<dtiiig the 
sale of the mortgaged lands by the grantor to the 
giantoe for the consideration of 11275, and cove- 
nanting that the grantee sliould rcconv(>y to the grant- 
or the lands, the subject of the grant, if the grants 
should rejmy to the grantee the sum of H275 within 
a Cf'rUiin jicriod, and prtividing that, in case of de- 
' fault in such payment within such period, the cove- 
nant for reconveyance should become null. Meld 
that tbe transaction was a sale and not a mortgage^ 
and that, consequently, the grantor had no right to 
redeem the lands after the expiration of the period so 
tix«xl lor the payment of H275 by tlie grantor to the 
grantee, there M:ing no evidence or allegation that, 
at the date of the execution of the two documentor 
tbe sum of 11275 waa an insufficient consideration lot 
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the sale of the lands, nor any stipulation that tho 
grantee should account for the rents and prodts re- 
ceived by him, or that the grantor should pay interest 
on the U276> nor anything to show that the grantor 
remained in possession after the execution of tho two 
documents, or tlmt subsequently to that time any 
advances wore made by the grantee to the grantor 
on the security of the lands, nor anything in either 
document winch pointed to a right on the part of the 
grantee to recover from the grantor the sum of 
ft275, or any part of it, before, at, or after the period 
named for the repurchase. The law as laid down in 
Jtamji V. Chintot 1 Botn.f 199, viz., once a mortgage 
always a mortgage, is still in force, in the Presidency 
of Bombay, with regard to mortgages containing 
clauses of conditional sale, whether executed before 
or after 1858. The ancient law and usage of t^e 
country respecting g^lian lahan mortgages, and 
^nerally tho alienation of immoveable property, 
discussed. Bafuji Afaji v. Skkavauaji Mauvadi 
[1. li. B., 2 Bom., 231 

61. Vendor and pur^ 

ohater. — Sale. — Meld that an agreemeiA, by the jmr- 
ohaser of certain iminoveabie property that it should, 
on payment by the vendor of a curtain sum within a 
•l>ecitlud time, be resiortsd to the vendor, and that on 
failure of such payment it should become the absolute 
property of tho purelnvser, did not create the relation 
of inortgiigor and mortgagee hetweou the (larties, 
and that upon the vemlor’s failure to comply with 
tho terms of tho agn'emeut, the property vested 
in the purchaser. Buuf Kuau v. Muhammadi 
Bkoam . . . . 1. Ii. B., 6 All., 37 

53, 1 Sale of perpe^ 

tnal lease, with conditional agreement to sell back 
io vendor, not amounting to mortgage. — Reservation 
of right to repurchase. — Itight to redeem. — A pur- 
chaser of laud, another person advancing the pur- 
cbase-muuey for him, granted to the latter a mokur- 
rari patta or jHirpetual lease, not as a security for the 
debt, but os an absolute acquittance of it. At the 
same time an ikrarnania was executed, whereby it 
was stipulated that when the grantor or his heirs 
should pay to tho grantee or his heirs the amouut of 
the above debt without interest, out of his or their 
own moneys without borrowing from any other jmr- 
son, then the patta should be cancelled, the grantor 
having no claim to mesne profits during the jHisses- 
sion of the mokurraridar. Held that, with reganl to 
tho terms of the instruments, and the circumstances 
under which they were made, this trausm'tioii was 
not a contract of mortgage, but evidence of a sale and 
acquittance of a debt with power reserved to tho 
vendor to repurchase under certain conditions persou- 
oX to him. 8 itul Pvbsuad v. Lcohui Pubsuad 

[1. la 10 Oalo., 30 : IS C. la B., 382 
la B., 10 I. A., 120 

55 , Mortgage by oonditional bill 

of sale . — Joint properig held beMmi in name of 
oo^Mhnters.-^ interest of morigagee,^An estate was 
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bought benami in the name of A. by the father of 
A. After the father’s death a sum of money was 
raised by conditional bill of sale signed by A. as pro- 
prietor and by his brother JB. as motulmh. After- 
wards, and after the death of B., and after B.’s heirs 
had separated from A., A. raised a further sum by a 
bill of sale, reciting the former conditional bill of sale, 
and that tho additional sum was raised to discharge 
the same. Held that if the grantee took with notice 
that he was entitled to a half share only of the estate 
the additional charge would operate as a mortgage of 
such luilf share only ; but that portion of the money 
for which the original bill of sale was given was a 
charge on B.*s share as well as on the possession of his 
heirs. KisuBN CuukdbbGhosb p. Ncnd Kishoub 
Singh Marsh., 651 

2. CONSTRUCTION. 

54 , Bights of mortgagee.--i’ro. 

viso in case of alienation of mortgaged propertg . — 
Certain words in a mortgage-deed stipulating chat in 
the event of the property mortgaged being sold in 
execution of a decree, or otherwise alienated, the mort- 
giigee should n^covor from any other property iu the 
))Ossessiou of the mortgagor, whose person should 
also be liable for debt, were construed as merely in- 
tended to give some supix)8ed further security to the 
mortgagee, but uut to take away his right to issue 
notice of foreclosure and obtain possession by a suit, 
even tliuiigh tlie mortgaged pro(>erty were sold away. 
Acuuhbit Missbb p. Lax.la Nuni> Kam 

[11 W. B., 644 

66. Construction of 

instrument of mortgage — Vn instrument, mortgaging 
villages for a sum ])ayable within a certain jwriod by 
instalments, and making distinct provision that, upon 
default iu piiyinent of an iustalmeiit, the mortgagee 
by his servants was to take possession, aud lifter pay- 
ing the revenue and the expenses of collection, to 
credit the balance towards payment of the iiistalmeut, 
also contained the following : ** Should on the ex- 

piration of tho term of this iustruineut, any money 
remain duo then, till payment thereof, possession 
w'ill continue according to the terms herein set out. 
If 1 do not accept this, then, as soon as the breach of 
promise occurs, they will at the end of the year rea- 
lise the whole amount of instalment by sale of the 
villages aud of other moveable aud immoveable pro- 
perty belonging to me.” Meld that such an iiistru- 
luent must bo taken as a whole, and that the tme 
construction to be put on it should be that which, 
being reasonable, would also give effect to all iiarts of 
it. Meld, accordingly (on the contention 0iat these 
w'ords negatived the mortgagee’s right to take pos- 
session upon default in payment of an instalment, 
leaving him only a right to proceed to sale) that, as 
this construction w^ould not give due effect to the 
first part of the instrument, it must yield to a con- 
struction which, not only would give such effect, but 
would also be the more reasonable one, — vn„ that the 
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mortgagee should take possession upon such a default* 
and also might sell if the mortgagor objected to his 
applying the rents in reduction of the principal and 
interest due. Deputy Commission bb of Has Da- 
BBLi V. Kampal SiNOir 

[I. U B., U Calo., 237 : Ii. B., 12 I. A.. 1 

50. Arrangement for repay- 

ment by lease. — Set-off of rent . — On the Ist 
of November 18GG, A. covenanted to pay to B, 
S.80,351 with interest, on the IGth of May 1870. 
and pledged certain iiroijcrty for re[iayment thereof. 
At the time of the mortgage this projK'rty was held 
by B.y the mortgjigee, under a lease which expired on 
the loth of September 1870. On the 5th of Novem- 
ber 18GG A, granted to J9. a lease of the ]m)|x'rty 
hy})othecated fi)r a t<*rm of seventeen years from the 
10th of September 1870, at a rent of 1120,541 a year. 
The lease recited the mortgage -debt, and the iieces- 
sity of jiroviding for payment of it, and eontaine<l an 
agreement that, out of the annual rent B. should 
retain H1G,500 on account of the debt, and ])ay the 
remainder to ..dl. In a suit t(j redeem and cancel the 
bond and lease , — Held that they did not form one 
mortgage transaction, but were separable and sejiar- 
ate. and that A. would only Im; entitled to set oiT the 
rent retained against the mortgage -debt and interest, 
and thenceforth to receive the full rental Qf 1120,351 
a year for the term of the lease, yet unexpired. 
JoOMNA rBBSUAU SOOKOOL V. JOYUAM LaL MaUTO 

[2 C. li. H., 26 

57. Conditional Bale.-Karana- 

mah . — The ajipellant became security for the payment 
by tlu! res|M)nilent of the (lovernnu'iit dues in re8p<*ct 
of a mootah then about to b<! sold for those dues, and 
by the first karanamah entered into by the ]>artie8 it 
was stipulated that, on default of the r<>H]>on(lent to 
pay any part of the instalments, the appellant was 
to obtain a transfer of the j>roperty, and to retain it, 
after returning to the rc8p<jndent the money whieh 
may have been paid by him. lly a second karanamah 
entered into on the same day, the j)hin of a condi- 
tional sale provided by tlie first karanamah was 
reduced to a mortgage, with a covenant between the 
parties that whenever the apjadlant should take |K)8- 
session of the mootah for the purjjose of enabling him 
to discharge the amount for wliieh ho became secu- 
rity, he should restore the ino<itah U) the resjiondent 
as s(K)n as he was reimbursed all that be liad advanced 
out of the rents and profits of the nuwtah. Held 
that the transaction was in the nature of a mortgage, 
and that there was no such inconsistency l>ctween tlie 
two instmments as to make the second invalid. 
KAKBRLAPOODY JaGOAVADUA KAZ V. VUTSAVOY 

Jagganadha Jagaputty Haz 

[6 W. K., P. C., U7 : 2 Moore’s I. A., 1 

68. ' ' ' Relief after time 

named in conveyance . — Plaintiff executed to defendant 
a document of w'hich the following is a translation : — 
“ The mnddata kriyam executed on the 10th April 1836 
by the Madugula jcemindar to the zemindar of Bobbili. 
As I have couveyed to you as sale for liG,000 the Papu- 

lil 
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chetti Seri adjoining the land of kasbah Jagganantha- 
puram in the zemindari of Madhugula, they arc given 
you for ahsolutt* sale, so the said sale money has been 
received at the time of sale. In the event of my pay- 
ing you the priiici])al ttlJ.OOO wuthiii six mouths from 
this date, you must give back the said land Papu- 
chetti Seri to me. In the event of oiir not being able 
to pay aecnrtling to the said stipulation, you should 
hereditarily from son to grandson enjoy the produce 
of the said land, yourself paying to (Jovernment tho 
assessment fixed on a sub-division, reckoning this salo 
money to be a ]mrc sale. This mnddata kriyam has 
bemi executed with my con.*«ent.*" Hfld that this 
document was a sale with a condition for re-purchase. 
The decisions of the late Siulder Court of Madras have 
carried the doctrine of relief after the time naimHl in 
tho conveyance so far as to say that wherever tlio 
security for money is an object of the transaction, no 
sale can become ahsolnU*. The High Court have 
followed the English rule and have held the (piestion 
one of construction, admitting however, for tho jmr- 
|M>se of the construction, other documents and oral 
evidence. Lakbumi Chklliam (Iahu (Zismindab 
OF Robbili) V . Kbishna Hhupati Dkvu Maiiahaz 
Gabu (Zbmini>ab OF Madugula) . 7 Mad., 0 

59 . Cunutruolion oj 

deed. — Suit for poitiession. — The defendants borrow- 
ed money from tho plaintiff w'ithout interest hut 
cxccuUhI a deed stipulating that the sum borrowed 
was to be repaid on a given date, and that if not paid 
tben the defendants should execute a putni JeuNO 
of certain ])ropertie8 set forth in tJie dc(ul, the sum 
borrowinl being considered as a Imuiuh for such lease; 
and that if the borrowers did not exeiMite such a lease, 
tliis deed should ln5 counted as a putni jiatta. Tho 
money not having been }>aid, and the lease not 
executed, the plaintiffs sued for ]>OMH(;ssion, — Held 
that they w<*ru entitleil t.o postiessioii on the footing 
of a putni, from the datt; of suit, and that the trans- 
action was not a conditional sale, hut a eontnmt 
to create a imt*" , for a c<*rtain conhi<h!ration unlcsa 
that sum was id on a ])articnlar <lati‘. .JuBBBMOOD- 
DKKN Bl&W UUUO SOONDUBBB DoBHRB 

[19 W. B., 274 

00 , — Mortf/atje. — Re, 

demptioHy Riyht of — Inter eel. — Comt ruction of deed, 
— In Chait 1275, Easli (Marcli IHGs), i/., liaviiig bor- 
rowed HI 1,200 from ^S’., gave him a mortgage by way 
of conditional sale of ci*rtain immoveabUi jirojierty for 
a term of seven years, that is to say, extemling over 
the years 127f5, 1277, 1278, 1270, 1280. 1281, and 
1282 Fasli. The sum payable as tlie intiTcst of each 
of these years was fixeil at KI.G80. Tluj mortgagee 
obtained payment of his interest for four years from 
127C to 1270 Fasli inclusive by bringing suits against 
tho mortgagor. The interest for 1280, 1281 , and 
1282 Fasli, as well as tlio ])rineii)al sum, remaining 
unpaid, the mortgagor sued for redemption of tho 
mortgaged projK-rty on {laymefit of the princifial sum, 
and the interest of the last yt^ar, 12H2 Fasli, only, 
contending that the intereat of tho other years, 1280 

6i 
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Conditional sale — continued, 
and 1281 Fasli, was not secured on the mortgaged pro- 
perty, but was, under the terms of the instrument of 
mortgage, realisable by suit from his non-hypothccat- 
ed prt»perty and person. Meld, on the construction of 
the instrument of mortgage, that the mortgage was 
not redeemable on payment of the last yearns interest 
only, but on payment of the interest of the other 
years as well. SuBJU Fbasad v. Manbub Ali 
Kuan . . . . I. li. B., 6 AIL, 463 

61. ^ Redemption . — 

Condition precedent, — In a mortgage-deed eiLccuted 
by a Mahomedan to a Uindu in 1820, it was stipulat- 
ed that the principal and interest were to be repaid 
within five years, that an account was to be taken at 
the end of tlvo years of the profits of the lands and 
any sum found duo to the mortgagee, after deducting 
the profits of the lands from the debt, was to be paid 
to the mortgagee, and that the payment was to bo 
endorsed on the bond and the lands resumed ; and it 
was provided that, if the amount due to the mort- 
gagee at the expiry of the said term was not paid, the 
lands wore to be treated ns sold and delivered, iu- 
steiul of mortgaged. MeU. that, no account having 
been taken as provided, the mortgage was redeemable 
within sixty years. Mavulali Amibudin Suariv 
V. UuNuu SonuANADBi • 1. li. B,, 6 Mad., 339 

02 . — — Usufructuary lease. — Condi- 

Horn of huq-i-ijara to be reserved to viortga<for . — 
Construction of morfgage^deed. — 1'he defendant ad- 
vanced a sum of inoiioy to if, and T. who granted 
him as securify for repayment an ijara lease of a 
mouKah (roprosciiting that they were entitled to 
10 annas), in which lease a junima was reservetl, 
a portion whereof was to be apiilied to the discharge 
of interest to the defendant and a small sum to go to 
the mortgagors us huq-i-ijara. After execution of the 
ijara the tlefendant was dispossessed of 8 annas by 
a third party who claimed to be a sharer, and he had 
to sue for and obtain a [)artition of the remaining 8 
annas which lie retained, for what it was worth, as se- 
curity. The plaintiits bought the mortgagtn’s* sliare, 
and now sued for the hini-i-ijara originally reserved, — 
Held that the. mortgagors could not claim any lamefit 
under the ijara lease until all the liencfits which 
it pretended to secure to the defendaut were realised 
by him. Aouumisit iSiNou v. Kksuo Lall 

[30 W. B., 128 

03 , Usufruotuary mortgage.— 

Condition for reconvey atwe of proper a usu- 
fructuary mortgage it wm stiimlated that the pn>iH'rty 
w^as to be rocoiiveyeil ou repayment of the principal 
•um lent, but nothing was said us to interest, — Meld 
that the condition implied Unit the usufruct was iii- 
tonded to l>o received hy the mortgagee in lieu of iii- 
ti^reft, and theri'foro the mere fact that the amount 
of the principail haul Ihh?u roeeived from the usufruct 
was no ground for the mortgagor being entitled ta> 
re-posseaision of the property. BuNtVABBKLAL v. 
Mauoukd UosBKix Kuan , . 2 Hay, 160 


MOBTQAGB— 

2. CONSTEUCTION~co»/j»«erf. 

Uau&uotuary mortgage— continued. 

04, Power to cancel 

xur-i'peshgi lease, — The words in a zur-i-peshgi 
lease, “ after the expiry of the terra it will be compe- 
tent to me (the mortgagor) in the month of Jeit of 
any year 1 can to pay the zur-i-peshgi and cancel the 
lease,” were held to do no more than bar the mort- 
gagor’s re-entering in the middle of any year, in the 
event of the mortgagee’s occupation continuing after 
the exi)iry of the lease, owing to the mortgagor’s 
default to pay off the loan, and that it containe<l no 
undertaking by the mortgagee to hold on until it 
suited the mortgagor to pay him off. Roy Gowbeb 
SuNKTJB V. Rholbe Pbbbhad . 17 W. B., 211 

06, Construction of. 

—Arrears of rent from tenants and mortgagors, Hight 
to. — By the terms of a deed of usiif riictnary mortgage 
the mortgage was redeemable at the end of the term 
by payment of the principal and the arrears of rent 
due from the mortgagors and the tenants. It was 
held, in a suit by the mortgagee (who was in posses- 
sion of the mortgaged j)r()j)erty at the time of suit), to 
recover the mortgage- mono v and arrears of rent, witli 
regard to the rents due by t(>nant8, that it was clearly 
the intention of the parties that arrears reasonably due 
were to l>e paid and not such as arose from the negli- 
gence of the mortgagee, and as it was not shown tliat 
the arrears due by tcniants could not have been realised 
by due diligence, and tin? mortgagee had it in his 
])ovver to realise the rents, the mortgagee was not en- 
titled to recover such arrears. CuoTi Lalc. Kalka 

rABsiiAjj . • • . 7 isr. w., 100 

I 66, " Suit for excess 

of Government revenue paid under. — By the terms 
of a deed of usufructuary mortgage the mortgtigor 
accejded the liability on account of any addition that 
miglit be matle tot he demand of the Government at 
the time of Hcttlcinent. During the currency of the 
mortgjige tenure the mortgagees, averring that they 
had to pay a certain sum in excess of the amount of 
Govcriimciit revenue entered in the deed of mort- 
gage from 1270 to 1281 Fasli, sued the mortgagor to 
recover such excess. Meld that, inasmuch as no 
settlemeiit of accounts was contemplated or was 
necessary under the provisions of the deed of mort- 
gage, and such deed did not contain a provision re- 
serving the adjustment of any sums paid hy the 
mortgagees in excess of the amount of the Govern- 
ment demand at the time of the execution of such 
deed to the time when the mortgage tenure should 
he brought to an end, the suit was not premature 
and could ho eutortained. Nxkka Mal v. Sulatman 
8niKOU Gabdneb . • I, Ij. B., 2 All., 193 

67. Mortgagor and mc^tgagee. 

— Acts of mortgagor prior and subsequent to mort- 
gage. — A mortgagi>r’8 acts prior to the date of the 
I mortgage bind the mortgagee; but his subsequent 
I acts do not bind the latter, unless they are done by 
' the moitgagor as agent for the mortgagee. Kbisq- 
; NAJl LAKSHMAK RAJyADB V. SiTABAM MrEARBAV 

i Jakui • . L H B., 6 Boxxx„ 486 
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HOBTOAOB — eontinned, 

8. POSSESSION UNDER MORTGAGE. 

08, - Bights of mortgagee In 

pOBSeasioiI. — A mortgagee taking ixiHHeitsioii under 
the terms of the mortgage is entitled to have the 
property in the same condition as it was in when it 
was mortgaged. Gobind Cuukdbb Banebjke v. 
Wise 12 W. B., 19 

89. Covenant for possession by 

mortgagee. — Omission to give possession. — Right 
to sue for mortgage-moneg . — A deetl of mortgage 
and comlitional sale contaiiutl a covenant for posses- 
sion by the mortgagee during the mortgagi* term. 
Possession was withheld though the mortgagor ro- 
ecived the mortgage money. Meld that an action 
would lie by the mortgagee against the mortgagor 
for recovery of the iirincipal and intcTcst, money 
mlvanced. Oodit Puukasu Sinoii v. Mabtinijell 
[4 Moore’s 1. A., 444 

70. Obstruction in getting pos- 

session. — Usufructuary mortgage. — Right of mort- 
gagee to sue for mortgage-money . — Transfer of 
Property Act {I U of lHS2)t s. 68 (h) and (c). — 

A usufructuary mortgagee, to whom ]Ki8sesBion of 
the mortgaged projierty had been delivered, sued the 
mortgagor for the mortgage-money on the ground 
that the mortgjigor had sold a part of tlu5 mortgaged 
property, and tlie purchaser IumI dej)rived him of 
])ossesKion of such paH. One of the conditions in- 
serted in th<! deed of mortgage was that, if **on the 
part of th(‘ iriortgjigor, or otlier fM^rsons, any kind of 
dispute or any interference or obstruction took place 
in obtaining of possession by the mortgagee of the 
mortgaged proiMTty,” the mortgagee should l»e t?n- 
titlcil to sue for the mortgage- money. JJeld that 
such condition contemj»latcd the case of the mort- 
gagoi, in the first in.stancc, in brc’ach of the con- 
ditions of the mortgage, failing to deliver jKiHHession 
to the mortgage!', or to secure his possession from 
any obstruction or disturbance by other jxTsons, but 
not the case of the mortgagee being dejrrived of jkjs- 
session after it had Ix'cn once obtaiue(l and secun'd, 
and therefore the mortgagee was not entitled by vir- 
tue of such condition to sue for the mortgage-money. 
Hetdy further, that the mortgagee’s case being that 
he hatl been deprivetl of poHsessiun of a part of the 
mortgaged property, he would Iw entitled fo sue for 
the mortgage-money *only if h<‘ hatl been deprived 
thereof by or in eotisequence of the wrongful act or 
default of the mortgagor, and not if ho had lanm de- 
prived thereof by or in consequence of the wrongful 
act or default of other persons ; that the sale by the 
mortgagor was not a wrongful act, there being no ^ 
condition against alienation, and the sale by a mort- 
gagor of his eijuity of redemption not being rendered 
w'rongful or unlawful by any rule of law, nor being 
in itself a wrongful act ; that a WTongful act by the 
purchaser, though committed under eolour of the 
purchase, could not bo said to have taken place “in 
consequence of the wTongful a<!t or default of Uie 
mortgagor;” ami that therefore the mortgagee had 
no cause of action. Jhabbtt Raic v. GianHARi 
SrvoB . I. li. B., 6 AIL, 298 I 


MOBTGAGB~co»//iiiitf<l. 

8. POSSESSION UNDER MORTGAGE 
— continued. 

71. Dispossession of mortga gee. 

— Usufructuary mortgage . — Construction of deed,-^ 
Suit for money lent on dispossession. — The plaintiff 
sued to recover money due on a mortgage-bond 
alleged to have been executed by the defendant’s late 
huslmiul 5., and by his brother J., who, however, wm 
relieved by the plaintiff from the debt, ’i’ho condi- 
tions of the bond were that the plaintiff’s father should 
possess the mortgaged ])ro}»erty in consideration of 
interest only accruing uj>on the principal sum lent, 
and that tlie mortgagor should take biu^k the proper- 
ty whenever he should j>ay the principal sum to the 
mortgagee. ’J’he present suit was brought by Vi'asoii 
of the plaintiff having been dispossessed of tho pvo- 
|)erty by the shareholder brothers A. and J. Held 
that the money lent was recoverable notwithstanding 
there w’as no express condition in the bond to the effect 
that it would he rccoverahle iu the event ot disjios- 
aessiou by a third party. Ihit as tlu^ im)ney was 
found t») havt» been borrowed by the delendaiit’s 
husband on behalf of the family with the tacit con- 
sent of the other inemhers, the ]>Iaintiff could recover 
from tlu' pn‘sent defendant tmly her than' ol the 
debt. Gi:AUAM CUUCKBUBUTTy I). Hdkoi>a Dabeh 

[20 W. R., 484 


72, Mortgagee dis- 

possessed of portion of properly hy wrongful act of 
mortgagor.— Right to return of portion of loan.— 
Where a mortgage!? was deprive!! by the wrongful 
acts of the mortgagor of a ]H)rtiou of tlie land w.hiidi 
constituted the only security for tho m()rtgag!*-]oan, 
— Ueld that he was entitled to re!*over from the mort- 
gagor so uuii'.h of the tHmsidiTution-money as was in 
proportion to the land<*f which he had been dejirivod, 
J’lTAMiiUit MiaaEB V. Ram Suuun Hookool 

[26 W. R., 7 


73. Bight of mortgagee in i)os- 

session to proceeds ot Sale for arrears of 

revenue.— X mortgagee in |M»MMesHion is not entitled 
Xa) recover any share of the sale-pniceeds of tlie mort- 
gaged projMTty sold for arn-ars !)f Government re- 
venue, except to the extent that he shows that tho 
usufruct of til!' propijrty, whih* he lu'hl tlie mortgage, 
has not satisfied his debt. liUBOEo Nahain Hinoh 

Flzl\ JlossEiN . . .1 W. B., 270 


74. Mortgagee in possession 

under an agreement to pay rent to mort- 
gagor. — Usufructuary mortgaye. — Accidental de- 
siruotion of mortgaged premises hy Jire.— Right of 
mortgagor to rent.— The plaintiff l>orrowed Hi, 400 
from the defendant ami morlgagtal to the latter for 
eight years a piec!? of ground with a warehouse 
standing thereon. There was an agreement between 
the parties that the rent of the warehouse should be 
K 1C' 12-0 per mensem, and that out of this amount 
the mortgagee shoulii apiiropriate H14 towards the 
payment of the inU-rest on the principal sum, and 
pay 112-12-0 as rent to the mortgagor. Within four 
years from the date of the mortgage tlie warehouse 
was destroyed by fire, and thereupon the mortgagee 

0 1 2 


III 



( 8007 ) 


DIGEST OF CASES. 


( 890S ) 


UOBTOAQB —continued. 

8. POSSESSION UNDER MORTGAGE 
— continued. 

Mortgagee in posseBsion under an agree- 
ment to pay rent to mortgagor 
nued, 

ceased to pay rent to the mortgagor. The latter 
sued to recover the site together with arrears of rent. 
The District Judge was of opinion that the defend* 
ant should lose the interest on tlie loan up to the 
date of the term for the redemption of the mortgage, 
and that he was bound to pay to the plaintiff the 
rent claimed by him. Beld by Inkes, J., that the 
loss of the promises, which had arisen from acci* 
dental causes, could not affect defendant’s right to 
recover the full amount duo to him on the mortgage. 
There was no alteration in the liability, but merely 
in the source and mode of discharge. The premises 
having ceased to exist, nothing arising from the in- 
come could be credited toward the mortgage, and 
there was no residue available to pay plaintiff. Held 
by Muttusami AyrAE, «7., that defendant’s right of 
possession rested on the usufructuary mortgage and 
not on tenancy, and his right to recover his debt 
with interest thereon could not bo extinguished or 
inoditied by the destnictioii of the warehouse. As to 
the surplus payment, the existence of the wareliouse, 
which produced the income of Rld-12*0 a month, 
was the basis of the contract to make it; and the 
basis having failed, the obligation resting thereon 
must likewise fail. Ybekatbshwaba v. Kesaya 
Shbtti . • • . I. Ii. B., 2 Mad., 187 

75 ., , , . Deprivation of security by 
wrongful act of mortgagor.— A ^ to return 
of rone id oration . — Where money is lent on a mort- 
gage-deal, on the condition that if returned with in- 
terest within a given jKJriod, the property pledged 
shall n‘vert to tlie mortgagor, and the mortgagee 
finds afterwards that the pro]>erty in question is 
subject to a ]n’ior mortgiige as to which he was not 
iufonned, and that ho is therefore without the sup- 
]H)8ed security, he is at liberty to sue for the return 
of the money advanced with interest without waiting 
for the expiry of the stipulated period. Rapha 
Chuen Sqaua ®. Pabbuttbe Chxjen Durr 

[26 W. R., 62 

70 . Mortgagee deprived by di- 

luvion of subject of mortgage. — Usufructuary 
mortgage. — Where a mortgagee is deprived by dilu- 
vion of the }) 088 e 88 ion of land over wliich he holds an 
usufructuary lease before he has rejiaid himself the 
amount advanced, he has a right, unless the terms of 
the lease are very special, to call upon the lessor for 
the unpaid balance of the loan. Shko Golam 
V. Roy Dinkbe Dyal . . . 21 W. B., 226 

77 . — liiabDity to mortgage lien 

of lands allotted under partition in lieu of 
share mortgaged. — Land allotted in eeveraltg to 
eO’sharers of mortgagor.— mortgage of an undi- 
vldal share in land may be enforced against lauds 
which under a Irntw ara or revenue partition have been 
allotted in lieu of such share whether such lauds be 
in the potteNiou of the mortgagor or of one who 


MOBTQAQD — continued. 

8. POSSESSION UNDER MORTGAGE 

— continued. 

Inability to mortgage lien of lands allot- 
ted under partition in lieu of share 
mortgaged— confmutfd. 

has purchased his right, title, and interest. Lands 
allotted in severalty by the batwara to the co- sharers 
of the mortgagor are not subject to the mortgage. 
The case of Sidhee Nuzur Alt Khan v. Ojoodhga^ 
ram Khan, 10 Moore* e I. A., 540, approved. Byj- 
BATU Lalp V. Ramoodbeb Chowpey 

[li. B., 1 1. A., 106 : 21 W. B., 238 

70 . Transfer of mortgaged pro- 

perty by mortgagee in exchange for similar 
property.— AiyA^ of mortgagor to property acqutr^ 
ed by exchange. — In 1865, N, was in possession of 
six shops in a market-place at Etawah. Uc was in 
possession of two as mortgagee, and of the remain- 
ing four as proprietor. The Municipal Committee 
of Etawah, having decided to establish the market in 
a fresh place, and to use the site of the old market for 
other pur]K)8es, arranged with N. to take the sites of 
his six shops in the old market-place, and to give 
him in lieu of them sites for six shops in the new. 
Under this arrangement, he built six shops in the 
new market-place. Subsequently, the mortgagor of 
one of the old shops claimed possession of one of the 
six new ones on payment of the mortgage-money, 
and c'ost of constructing the shop. Held that the 
claim could not be allowed, inasmuch ns it (*ould be 
justified only by proof of an agreement binding upon 
the parties at the time when the transaction occurred 
that some sixjcific one among the new shops should 
be substituted for the old one which was the subject 
of the mortgage, and it had not been found that any 
such agreement was mode. Nidui Lal v. Mazuae 
U usAiN . . . I. L. B., 7 AIL, 436 

79 . Sale to mortgagee of i)or- 

tion of mortgaged property. — Resale to morU 
gagor. — Decree, — Equitable right to whole of p ro^ 
perty mortgaged. — A. mortgaged a 14-auna share 
in a certain mouzah to B. B, obtained a decree 
on his mortgage-bond. Subsequent to this decree 
B. bought from A. a 2-anna share in the mouzah, 
but at a later ^Teriod resold the share to In execu- 
tion of another decree which B. had obtained against 
A„ the 12-anna share in the mouzah belonging to A, 
was put u]) for sale and purchased by B. JB. next 
applied for execution of the decree he had obtained 
on the mortgage- l)ond, seeking to sell the 2‘anna 
share which remained in the mouzah as part of the 
pro|»erty mortgaged to him, — Held that, so long as 
A. had only a 12-anna share of the property in 
his |K>sse8sion, B.’s security was of necessity reduced 
to that amount, but on A*e again becoiqiug the 
owner of the whole 14 annas, B, had an equitable 
right to demand that the 14 annas should be held 
subject to his mortgage. Dbolie Cuabd v. Nieban 
SivoH . 1. li. B., 6 Calo., 262 ; 4 C. Ij. R., 150 

80. Mortgage of property of 

which mortgagor is not but afterwards be- 
comes owner.— If a person mortgages property, of 
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MOBTQAQB— ccntinned, 

3. POSSESSION UNDER MORTGAGE 

— continued. 

Mortgage of property of which mort- 
gagor is not but afterwards becomes 
owner — continued. 

which he has no present ownership, and subse- 
quently becomes the owner of the 
perty, the lieu created by the inort.pij?e attaches to 
such ownership, and subsequent purchasers from the 
mortgagor take subject to the enpiities which affect- 
etl the property in the hands of the mortgagor. Ma- 
HOMED Assudoollah Kuan V. Kahamutoollah 

[4 N. W., U 

81. Mortgage of moiety of pro- 

perty in reversion. — Mortgagor tubtequently 
inheriting moiety. — Rights of mortgagee in execu- 
tion of hi» decree. — A. having mortgaged an 8*unna 
share of certain proiierty which he had inherited 
from Ills father, subsequently succee<led to the re- 
maining 8-anna share in the same property. It 
appeared that in resj^ct of the property mortgaged 
A. was entitled only to a reversion on the death of 
his mother. Held that the holder of a mortgagi^ 
decree on the mortgage was not at liberty to pro<*eed 
against the other 8-anna share. NiSTABlNl DsBi 
V, liHOJO NaTU MoOKUOrADHTA 

[10 C. L. B., 229 

4. POWER OF SALE. 

82. ' ■ Sale of mortgaged land in 

mofussiL — Deed in JSnglish form. — A sale, with- 
out the intervention of a Court of Justice, of mort- 
gaged lands situate in the mofussil of Bombay, 
under a iK)wer of sale contained in an indenture of 
mortgage in the ordinary English form, is valid, if 
due notice lx* given to the mortgagor of the mort- 
gage«**8 intention to sell, and the sale lx* fairly coii- 
duct 4 *il. Position of a mortgagee selling under his 
power of sale exjdained. I^tambeb NAUATA^DAB v. 
Vanmali Suamji . . I. Iju B., 2 Bom., 1 

83. Redemption, Suit 

for. — Injunction. — When property mortgaged is 
situated in the mofussil, but the parties to the 
mortgage are resident in Bouilmy, and the iiisiru- 
mciit of mortgage is in the English form, the ])ar- 
ties must lx; held to have contracted atteording to 
English law, and to be entitled to enforce their 
rights according to that law. In such a case the 
mortgagee can exercise a power of sale contained iu 
the niortgage-det*d, aud cannot be restrained from 
exercising sneb power merely because the mort- 
gagor has filed a suit for redemption. ’The mortgagor 
can only sta^ the sale pendente Lite by paying the. 
amount due into Court, or hy giving primd facie evi- 
dence that the jxiwer of sale is being exercised in a 
fraudulent or improjier manner, contrary to the 
terms of the mortgage. Jaojivan Navabhai v. 
SilBlDHAB BaLEBISUNA NaQARKAB 

[1. li. H., 2 Bom., 252 

84. Sale to mortgagee under 

power of sale. — Effect of tuch purchase by mort- 
gagee. — Title acquired by Aim.— A mortgagee pur- 


MOBTQ AGB ^continued, 

4. POWER OF SALE ^continued. 

Sale to mortgagee under power of sale 

"^continued. 

chasing the mortgaged property with the consent of 
the mortgagor, under the |H)wer of sale contained in 
the mortgage-deed, acquires an unimpeachable title 
deriveil from the }K)wor of sale, which is altogether 
distinct from and overrides his title as a mere In- 
eumbraiieer: the efTeet of such purchase being to 
vest the o\viu*rship of, and the Ixuiefieial title to, the 
property for the first time in himself, who had been 
]>reviously a mere ineumbraueer. Pubmananddab 
J iWANDAS V. Jamnabai . L L. B., 10 Bom., 48 

85. Private sale without inter- 

vention of Court.— A>m6/e(/VrMKBViLL, J.), — 
That a private sale effected by a mortgagee in the 
mofussil without the intervention of a Court, in pursu- 
ance of a power of sale given to him under his 
instrument of mortgage, .is invalid. Krsuavbam 
Kbibuna Josui V. Buavanji bin Babaji 

[8 Bom., A. C., 142 

80. Exeroise of power of sale. — 

Mortgagee with lease which he has the option of 
terminating on sale. — Notice to mortgagee,, — Where 
a mortgage-deed gave to the mortgagee an option, 
iu the event of a sale of the interests of the inoit- 
gagors, to throw np a lease which ho held from 
them for the mortgaged jot^i aud claim immediate 
payment from the surplus saleqiroceeds, — Held that, 
before the mortgagors could withdraw the snrjilus 
proceeils fnun the Court, it would bo necessary for 
them to give notice to tbe mortgagee of their inten- 
tion to do so. Bhoobun Jot Acuaujba e. Andnd 
Lall Cuowdubt • . . 22 W. B., 47 

6. SALE OF MORTGAGED PROPERTY. 

(a) RtauTB OP Moetoaoees. 

87. Right of mortgagee. — Remedy 

on non-satisfaction of claim after sa/c.— The right 
accruing to a leinler of money und(;r a mortgage- 
bond byi>oth(x;atiiig land is to have bis mortgage lien 
on tbe land declared and the property sold in satis- 
faction ; and if after sale the debt is nf>t satisfied, to 
procee<l against the debtor for tbe bttlnn»'e. WkbB 
V. UiNciiinEN . . .14 W. B., 214 

Lalla Mitteejbbt SiNon v. Scott 

[17 W. Bh 62 

88. Sale of whole property for 

portion of debt. — Sale of mortgaged property for 
instalment of bond — Right to, or lien on, eurplue 
proceeds. — Where iiir>m*y is lent upon the security of 
immoveable pro|K*rty of a nature incapable of nivi- 
sio!!, and tbe mortgagee, on one of the instalments 
becoming due, has to sell tbe entire prot>erty, he does 
not tb>*reby lose all lien over tbe surplus }>roce6ds. 
It seems to make no difference that the property is 
cxpable of (iivision. KAM KaNT ChoWDBY t». 
Bbindabun Chundrb Doss . 16 W. B., 246 

89. Right to ^leot property to 

be sold. — Sate of portion of properly pledged,-^ 
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MOnTQAQB— continued, 

5. SALE OF MOETGAGBD PROPERTY— 
continued, 

(a) RiauTfl OP Moetoaobbs— 

Bight to elect property to be sold— conti- 

nued. 

Whore a plaintiff's bond gives him a separate lien on 
each and all of several mouzahs pledged as security, 
he is free to elect for sale whichever of the mouzahs 
he thinks most likely to satisfy his claim. When a 
portion of projierty pledged as security in a bond is 
sold in satisfaction, there is nothing to prevent the 
obligee from purchasing such portion. Hoolas 
KoOBBBB V. STTPBBUtTN. SOPBBHCN V. MaHOMED 

lluBBBBooLiiAu Khak . . 8 W. B., 379 

00, — — Bight to surplus sale-pro- 

ceeds. — Election to proceed against mortgaged pro- 
perty. — Where a creditor sued upon a bond and got 
a decree declaring his debt leviable from certain 
landed property on which the bond gave him a mort* 
gage lien, as well as for any otlier property found in 
possession of the debtor, but having elected h) satisfy 
his mortgage lien and procured the sale of the land- 
ed proiMjrty subject to that lien, — Held that he was 
lK)und to recoup himself fron the mortgaged projjer- 
ty, and that he could not get any part of the surplus 
sale-proceeds, unless it were shown that the mort- 
gaged land had not produced enough to satisfy his 
claim. Kalbb Dabs Guobb v. Lal Moiiun Guosk 

[10 W. B., 800 
See FtTTEU An alias Nanna Meaii n. Qbkgoby 
[0 W. B., ma,, 13 

01, — - Bights of successive mort- 

gagees. — Prior sale under second mortgage. — Right 
of purchaser, — A pro|K;rty was mortgaged in suc- 
cession to two different persons. Under the latter of 
the tWi» dectls a money-decree was obtained and the 
proi>erty sold. Subsequently the earlier mortgagee 
obbiined a money-decree, and caused the mortgagor's 
rights and interests to be again sold. Held that the 
p\ircliasei' at the second sale pur(;liased, not the 
C8tat(*, but the mortgagor's (extinct) right, title, and 
inUirest, and ctmld not sue for possession of the pro- 
IKjrty itself. Duepo Naeain Mahatah v. Ndlebta 
8oonuue£b Doss . . .11 W. B., 332 

02, Right of prior lien .— of 

hypothecated property for money-decree. — Lien of 
subsequent mortgagee with order directing sale . — 
Right of purchaser, — Where property hypothecated 
for a debt is sold in execution of a money-decree 
passed under the bond hypothecating it, without any 
additional order in the decree for enforcing the lieu 
on the property, and the holder of a subsequent 
similar bond, who has obtained an order on his 
decree directing the sale of the property, seeks to 
enforce his lion upon the proiwriy so purchased, the 
purchaser Is entitled to go on the previous lien, as he 
not only stands in the shoes of the debtor, but has 
purchased all rights in the property hypothecated 
by the debtor when his hypothecation was made, and 
has thus also acquired the rights of the decree- holder 
to satisfy whose due the property waa sold when this 


MO BTQAQB — continued, 

5. SALE OF MORTGAGED PROPERTY— 

continued, 

(a) Richts op MoBTaAaBEB— continued. 

Bight of prior lien-^continued, 
purchaser purchased. Shbo Peosfn Singh c. 
Beojoo Sahoo .... 7 W, B., 232 

03 , — Right of holder 

of money -decree against subsequent mortgagee after 
foreclosure. — A. executed a bond in favour of B., 
hypothecating certain immoveable property. R, re- 
covered a money-decree against A. and caused the 
mortgaged property to bo sold. B, became the pur- 
chaser at the sale in execution, and was put in pos- 
session. C7., who held possession of the property 
under a decree for foreclosure of a subsequent mort- 
gage of the same property to him by A,, brought a 
suit against B. for recovery of possession, and obtain- 
ed a decree. B. then brought a suit against C. to 
enforce his lien under the mortgage-bond, but it was 
held that the suit was not maintainable. Kasiman- 
NIBBA BiBI V. HUEANNISSA BIBI 

[7 B. L. B., Ap., 8 

S. C. KiJSBBMOONISBA BIBEB V. IlnuoONKlBHA 
Bibbb .... 16W. B., 195 

94. Right of holder 

of money-decree against subsequent mortgagee after 
foreclosure. — A. executed in favour of B. a simple 
mortgage of certain property. He afterwards exe- 
cuted in favour of C. a mortgage by bi-bil-wafa, or 
conditional sale, of the same property. C. obtained 
a decree for foreclosure, and got possession therennder. 
B. then obtained a money-decree against A., and in 
execution seized and sold and became the pureliascr 
of the said property, and was put into possession of 
it. On C. suing B. to recover possession, B. claimed 
to be entitled to hold the property by reasou of the 
prior lien which ho had under the simple mortgage. 
Held that as B. had only got a money-decree and 
no declaration of his rights us mortgagee he coiUd 
not set up a prior lion against C. Kabimannissa 
Bibi V, Ugeannibsa Bibi . 2 B. 1j. B., Ap., 6 

KHBSBEMOONIBBA BbBBBB r.'IIoOBTTNISSA BeEBEK 

[10 W. B., 408 

95. Suit for money - 

decree on mortgage. — An application was made for 
leave to file a suit brought to recover the sum of 
112,300 on a Bengali deed of mortgage, containing 
a provision that, “ if I should fail within the term of 
six months to pay off the whole of your money with 
interest, in that case you will have recourse to law, 
and by sale of the said huts, recover with interest 
the whole of your money. Should the w'hole of your 

I money be not thereby realised, in that case you will 
get it by sale of whatever other property I may have 
elsewhere. Should even then ^l the money i>e not 
realised, I shall in that case be held responsible for 
the remainder, that is to say, I sliall myself pay : if 
I should make any objection, it shall be false and 
inadmissible." The plaint asked for a money-decree. 
Phbab, J.t refused to admit the plaiut. Umasue- 
DAEi Dasi r. Uhachaeab Sadchak 

[0 B. U B., Ap.» U7 
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MORTGAQB — continued, 

6. SALE OF MOllTGAGED PROPERTY- 
continued, 

(a) Rights op Moetgagbes — continued. 
Right of prior lien — continued, 

06. Attachment , — 

Notice. — Fraud. — The plaintiffH advancoil a sum of 
money on the security of a simple mortgage of a 
share in four talooks, ami obtained a simple money- 
decree. They then caused the mortgaged premises 
to bo att»i(‘hed, but tlid not proceed to sale. After- 
wards they negotiated a loan to the judgment-debtors 
from a third party, the present appidlant, upon a 
simple mortgage of one of the same talooks, con- 
cealing the existtmee of their prior lien, and appro- 
priate(l tin' money so obtained in discharge of other 
debts due to themselves from their judgment-debtors. 
The ai)pellaiit obtiiined a simple money-d(‘eree, and 
caused thi* premises to lx* attm'hed and sold. Refore 
the sale* tlie plaintiffs gave notice of their lien, and in 
conseiiueuce the appellant purchased for a tritle. 
Tlie plaintiffs brought the present suit for a declara- 
tion of their prior lien, and for a re-sale of the 
premises in satisfaction of their mortgage. The 
appellant contemded iti his defence that, as fraud was 
perpetratial by the plaintiffs in inducing him to make 
the loan without disclosing their prior lieu, his mort- 
gage should have priority over theirs. Held that 
the app«‘llant must be considered as having the hrst 
incumbrance ; that the notice of the plaintiffs* mort- 
gage given at the execution-sale could only affect the 
upiHillant’s title as purchaser. Priority as between 
the apptillaut and the jdaintiffs in resjjcct of incum- 
brances already existing could not be afftjcted by such 
notice. Duarat Lal Bha(}at v. Gopal Saran Lal 
Biiaoat . 3 B. Ii. R., a. C., 1 : U W. R., 286 

07. Part tier *hip . — 

Attachment^ liifjhi of proceeds of . — A mortgage of the 
reverues of a vilhige was executed by a linn, and the 
deed stipulated that the mortgagees should station 
a mehta or clerk of their own in tlie village to make 
the collections, who was to receive his monthly salary 
and daily foixl from the mortgagors whilst the pro- 
jierty remained on mortgage. A mehta was accord- 
ingly appointed, who rc'ceived the rents and prolits 
of the village for a year or two, but afterwards 
jKTUiitted the mortgagors to receive them for four or 
live years. The respondent, wlio was one of the part- 
ners of the lirm, did not execute the mortgage, but 
was cognisant afterwards of the execution of it, and 
be sued his co-partners, ami obtained a decree for his 
share of the assets of the lirm. In I'xecution of liis 
decree an attachment issued against the estate. In a 
suit by the mortgagee for the removal of the atta'di- 
luent, — Held that the mortgage w’as valid up to the 
time of the notice of the rcspmdent’s claim (i.e., when 
lie proceede<l to enforex? tliat claim by attiicbmcnt and 
when be bt'came in the situation of a second incum- 
brancer) ; and tliat if after that time he iKinnltted 
the mortgagors to receive any portion of the produce ! 
of the cstjite ho ought, with respect to the moneys so 
n^eived, to Ijc jKwtjioned to the sulisequent incum- 
brancer. JCGJEEWUN Dab Kebka Shah v, Kam 
Das RBijBOOKrjf Das 

[6 W. R., P. C., 10 : 2 Moore’a L A., 487 


MORTGAGE —cortfmiitfrf. 

6. SALE OF MORTGAGED PROPERTY— 
continued, 

{a) Rights op MoRxaAGBBS— 

Right of prior lien— 

08. — Lien on proper^ 

ties pledged hg mortgage-bond and trantferred bu 
heirs for commuted allowance . — Where a Mahomed- 
an widow, her two minor sous, and six relativov 
wore entitled by inlieritunee to certain property ori- 
ginally belonging to a paternal ancestor of the buus, 
and the six relatives received instead of their sharoB 
a oommuted allowance , — Held that the holder of a 
money- di'cree on a mortgage-bond in which the 
widow ami the six relatives had jointly pledged their 
interest in the proj>erty for the ]>ayinent of money, 
could, as against the sous, sell the seven Hhares in 
execution of his decree j it not appearing that the 
agreement to accept the commuted allowanco was 
irrevocable, or that the agreement liad not been 
eiiUired iiitx) with the widow alone. ICally Prosad 
Roy V. Sarperaz Alli . . 1 C. li. R., 300 

09. — Suit to enforce 

mortgage lien on property in the possession of 
a third party. — Properties situate in diff'erent die* 
tricts. — Mo neif -decree. — Execution of decree.— ‘Code 
of Cioil Procedure {Act VIII of IHoO), s. 12.-^ A., 
the mortgagee, under a bond, of j)ro|K‘rties situated in 
districts H. ami 0., sued in the 11, Court on his Imml, 
and obtained a decree for the mortgage-money and 
interest, with a declaratiou that tb(‘ decree should be 
satislied by sale of all the mortgaged projierty. A, 
IumI not obtained the permission of the Jligb Court 
under section 12, Act Vi 11 of 1859, which was neces- 
sary to enable him to proceisl against tlie projierty in 
the C. district. Having altaeiuHl and sold all proper- 
ties comprised in his decree situate within the juris- 
diction of the R. Court, A.t under a certilleate issued 
by such Court, obtained an order from the C. Court 
attacliing lauds included in hi-, decree situate in that 
district. I), intervened, on tie ground that ho Imd 
piireluiscd tlie same property in execution of another 
decree of the C. Court against the same judgment- 
debtor, ami the jiroperly was rehsised from atta(;h- 
meut, A. then smsl />. and the mortgagor to miforco 
his mortgage lieu against the pro))i:rty in tlie C. dis- 
trict. I/eld that the R. Court hail jun.elietion to 
give A. a decree for tie* amount of the uiortgagc- 
iiioney and interest, tliough it liad not power to ou- 
' force the decri'e against the jiri/perty in the C. dis- 
I trict ; that the only effect of the decree was t<3 cliatigo 
I the nature of tin; original de.ht, which was a bond- 
I uebt, into a judgment-debt for the mortgage- money 
and interest ; ami that though A. could not enforce 
bis lieu against Llie ]>roperty in the C. district under 
the ilecree of the R. (jourt, yet, as that projierty bad 
lieeii sold to a third ]>ersoti, jj., he was at liberty 
to sue 1). to establlsli his lieu for the mortgage-debt 
and inti rest. Rolakbr Lall v, Thakoor Pbrtam 
Skvuh . I. Ii. R., 5 Calo., 928 : 6 C. Ij. R., 370 

100. ■■ Mortgaged pro^ 

perfg. Conveyance of to mortgagee. — Attachment 
and sale of same property under another decree,— 
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MORTGAGB 

6. SALE OP MORTGAGED PROPERTY— 

continued. 

(a) Rights op Moutoaobes — continued, 
Blghtjof prior lien— continued. 

Suit hy mortgagee io recover money adtaneed on 
mortgage-bond. — Avoidance of conveyance, — Lien, 
— In 1874 the plaintiff advanced money to F. and 
Z. on the security of a mortgage of certain proper- 
ties. In 1876 the plaintiff took a conv^ance of the 
properties mortgaged to him, setting off the money 
due to him under the mortgage against the consi- 
deration-money. At the time of this conveyance, 
the same property was under attachment under a 
decree obtained by another person, and the proj^erty 
was, in execution of this decree, put up for sale, and 
purchased by one O, In a suit brought by the 
plaintiff on the mortgage-bond (to recover the money 
lent, and asking that the pro])erties might he made 
liable to satisfy the debt) against F., Z., and G., It 
was held that the conveyance of 1875 being void 
against G., the plaintiff was entitled to fall back 
upon the lien created by the mortgage -bond. Biasen 
JJo$8 Singh v. Sheo IWoaad Singh, 5 C, L, R., 29, 
followed. Gopal Sahoo v. Gunoa Pershau 8a- 
noo . 1. ti. R., 8 Calo., 630 

101 , - ' "Money -decree, — 

Sale under mortgage- decree, — Prior aale under 
money-decree. — Suit for poaaeaaion. — On the 2l8tof 
April 1804 A. mortgaged a certain taI(K)k, and on tlio 
18th of December 18<»5 the mortgagee obtained a 
mortgage-decree on his mortgage. On the 6th of 
April 18(57 (in execution of a money-decree obtained 
against /I. by a thinl party on the 20th of Septem- 
ber 18(54) the right, title, and interest of A, in the 
talook was purchased by the defendant who entered 
into possession. On the Ist of July 18(58 the right, 
title, and interest of A. in the talook was sold in exe- 
cution of the mortgjige-decreo and purchased by the 
plaintiff. In these execution proceedings the defend- 
ant intervened, but his claim was disallowed. On 
the 28th of .lune 1880, the plaintiff brought the pre- 
sent suit for possession of the talook. Bteld that 
the plaintiff was not entitled to possession, but should 
have brought his suit to enforce the mortgage lien 
against the defendant. Bir Chundbb Makikya v, 
Mauombd Afsaboo . 1. 1j. Kf 10 Calo., 889 

108. ■ " ■ — Right of pur- 

chaaer of mortgaged property, ^Mortgagee purchaa- 
ing right, titles and intereat of debtor, — Plaintiff in 
18G2 purchased a house of first defendant, which was 
alroa^ hypothecated to second defendant. In 1863 
second dofondant sued first defendant in the Small 
Cause Court for the debt on account of which the 
hypothecation had been made, and got a judgment. 
Ho then had the house attached and put up to auc- 
tion, bought the right, title, and interest of the judg- 
ment-debtor in the premises, and entered and conti- 
nued in ^Kissossion. Plaintiff claimeil in the present 
suit to recover possession in right of his purchase in 
1862. Reid vhat, os first defendant had no interest 
whatsoever in the projHirty at the date of the plain- 
tiff’s purchase, second defendant’s purchase was not a 
purchase from the debtor in part satisfaction of his 


MOBTGAQB— ronf/imafl, 

6. SALE OP MORTGAGED PROPERTY— 
continued, 

(a) Rights op Mortgagebs— 

Right of prior lien — continued, 

debt. Second defendant’s claim still existed, and he 
could pursue his remedy, either against the person or 
the property; and that as he was in possession, he 
had a right to demand the liquidation of the debt 
due to him before submitting to be turned out. BTeld, 
also, that the obligation of the first defendant gave 
the second defendant a two-fold remedy : one against 
the {)erson, and the other against the thing. Muni 
Reddi V, Vbnkata Rbddi , . 8 Mad., 241 

(h) Movby-dborees on Mortgages. 

103. Suit to enforce a lien on 

land. — Sale of mortgaged premiaea. — Money decree, 
— A suit to enforce a lien on land which has been 
mortgaged will lie, and the land as it stood at the 
time of the mortgage free from subserpicnt encum- 
brances may l>e sold, although a decree for money due 
U}K)n the mortgage has be<‘u obtained, and the right, 
title, and interest of the mortgagor thereto has 
under such decree hcon once sold. Biswanatii 
Mukuopadhya V. Gobsain Dabs Baramadae 

[3 B. L. R., Ap., 140 

104. — Right of auit 

againat purchaaer of moveable property on which 
there ia a lien. — A suit will not lie against the pur- 
chaser of j>roperty subject to a lien to recover from 
him ])ersonally the amount of the lien, but the lien 
is not lost by the sale, and a suit may be brought 
against the purchaser with the object of obtaining a 
decree for the realisation of the lieu by the sale of 
the hypothecated property. Jugbanath v. Ilari 

[3 N. W., 207 

105. - Mortgage-bond 

with covenant to repay money : in default, agreement 
to put mortgagee in poaaeaaion of lai^. — Where 
a mortgage-bond contained an agreement to repay 
the money with interest by a certain day, and 
proceeded thus ; “ If I, the mortgagor, fail to })ay 
the amount, then I will put you in possession of the 
land, and you may enjoy it, and when I have the 
means 1 will redeem the land and pay the debt with 
interest, and take back the bond,” — Reid that on 
the mortgagor’s default the mortgagee miglit sue 
for the money, and that ho was not bound to accept 
the land and forego his right of action. Annastami 
V, Habbanaiyan . . . .1 Mad., 114 

106. Pledge of mort- 

gage-bond. — Fraudulent sale by mortgagor. — Suit 
to enforce mortgage againat bond fide purchaser . — 

A prior encumbrancer will not be |)ostpo^ied to 
a sub8Ci|ueut encumbrancer, unless he has l)een 
guilty of gross uegligeuce. A. mortgaged land to 
B. B. having bought certain land from C., pledged 
his mortgage-deed to C. to secure the unpaid pur- 
chase-money. C, gave the bond to A., who was his 
brother-in-law. A. representing to D. that the 
mortgage was redeemed, sold the laud to him, giving 
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6. SALE OF MORTGAGED PROPERTY— 
continued, 

{h) Monet-decrkbs on Mortgages — continued, 
Suit to enforce a lien on land— ron/tM«i«d. 
him the bond as a title-deed. In a suit by B, against 
D. to recover the mortgage' amount by sale of the 
land, — Held that Z>., even altlioiigh a hand Jide 
purchaser, could not resist the claim. Mutha 
Sami . . . . 1. Li. R., 8 Mad.« 200 

107. Sale under money-decree. 

—^Lien on property mortgaged. — Purchase by mort- 
gagee. — When a creditor who holds a bond when*by 
projMjrty is mortgaged, elects to take a money -decree, 
and in execution thereof brings the mortgaged 
prt>j)erty to sale, be by that sale transfers to the 
purclniser the benetit of bis own lien and also the 
right of rcilemption of his debtor. When, therefore, 
the decree- holder is himself the auction -purchaser, 
he obtains the right to have his lien on the mort- 
gHgtnl land satistied. AUUTU SoAE v. Jttqounnath 
M oiiACATTUB . . . .23 W. R., 400 

108. Suit on mort- 

gage bond . — Transfer of lien. — Third parties . — 
Where a mortgagee sues on his bond and takes a 
moncy-decree, in execution of which he attaches and 
sells the mortgaged property, be transfers to the pur- 
chaser the benetit of his own lien and the right of 
redemption of his debtor j but the transfer does not 
include ticca<lari rights, if the ticca<lar was not 
intule a jmrty to the suit on the bond. liYJNATa 
Singh v, Goeuuhhun Lall Mouasoiirrk 

[24 W. R., 210 

100. — Lien on mort- 

gaged property,'— Advance to save property from sale, 

• — mere money-decree uj)on a mortgage boml gives 
the judgment creditor the j)Ower of selling the mort- 
gaged projH-rty with the lien, in the same way as 
a decree with express power to sell the mortgaged 
property. MouuN Bagcui v, Oieibh Chun ore 
Bunuofaduva . . . . 1 C. L. R., 152 

Mcnbasi Kobe v, Noweuttun Kore 

[8 C. li. R., 428 

110. — Pffeet of on 

lien. — The fact that a money-decr(»e has l>een oh- 
tained on a Iwnd by which pn)perty has been mort- 
gaged, <loC8 not destroy the lien on that projHirty. 

It is open to a plaintiff to establish his right on the 
bond as well as on the decree. Uasoon Auea Bb- 
GUM V. Jawadoonnibba Satooda Kuanda.n 

[1. L. R„ 4 Calc.. 29 

111. Lien. — Priority. ‘ 

— The plaintiff had lent money to a Court Ameen, | 
who mortgaged, us security for the repayment of the ! 
amount, certain fees due to him the.i in depr>sit, and | 
certain fees which might hereafter be deposiUsi on { 
his account. Those fees were subsequently attached ; 
by the defendant, who had obtained a decree for rent j 
against the Ameen. After that the plaintiff obtained | 
a simple money-decree against the Ameen, and ap- 1 
plied, in execution of hU decree, to have the fees I 


MORTGAQB — continued, 

6. SALE OF MORTGAGED PROPERTY— 

continued, 

(b) MoNKT-]>BCBEB8 on MORTGAGES— 

Sale under money-deoree— continued. 

paid out to him, but his application was refused on 
the ground of the defendant's attachment. In a 
suit to recover the sums in dc{K>Mit, and to have it 
d<‘clarcd that the plaintiff's lien on them was prior to 
that of the dcfimdant, — J/e/d that the plaintiff’s mort- 
gage gave him priority, and that he was not iNurred 
from bringing the present suit by liis having already 
sued to recover the amount and obtained a mere 
money-decree. Lala TTlakdhaiii Lal p. Fublong 
[2 B. li. R., A. C.. 230 

S. C. Lalla Tbbluokdaubb Lall i>. Court or 
Wards • • . .11 W. R.. 148 

112. Lien on mort* 

gaged properly. — Form of decree.— A mortgjigoo by 
way of sini])le mortgage cannot assert bis lien on the 
projH'rty mortgagi'd, as against a subsequent mort- 
gagee by way of conditional salo who hail foreclosotl, 
if the decree ]>asMed in favour of the former on his 
mortgage-bond dues not provide for its satisfaction 
from the sale of the umrtgaged j)roj)erty. IlAM 
CuuNDBU Missbu V. Kally Peosonno Singh 

[2 Hay, 025 

113. Sale in exeon* 

tion of decree on morty age-bond, — Lien on mort- 
gaged property.- • In a suit for })osse88it)n of projKjrty 
which ]>lainti£r's vendor (AT.) had purchased from one 
A., li. K.f the defendant in {M)SBcs<<ion, claimuil to 1)o 
entitliKl to n^tain )>OHSossion lis pnrchasiir under a sale 
in execution of a decree against A.^ which luul bijcii 
obtained on lN)nds which ple<lged the ])roperty, al- 
though the mortgage was not (Icclarcd in the de<;ree. 
Held that, if R. K. could prove tliat by the iKiiids 
ill question this pnqaTty was pledged as sticurity for 
the debts covered by them, be would lx< entitled to 
remain in ]K>sscssion. Kam Kant Rot v. Raj 
Kxsuouk Dku .... 24 W. R., 84 

114. Effect of taking money-de- 

cree on mortgage-bond. — Execution of decree 
— Subsequent purchaser. — Wiien a iierson to whom 
pro)>crty is pledged for a debt obtui ns a simple money- 
decree against his debtor in rcs|K!ct of the debt| ho 
cannot execute tliat decree against the prl^ierty 
pledged, where it is in the jHissessioii of a subsequent 
bond fide purchaser. GuFiNATil SiNOH v, «HBO 
Saha I Sinoii 

[B. li. B., Sup. VoL, 72 : 1 W. R., 816 

Distinguislictd in BjCcewith v, Umrsh Chundhb 

Hoy 3W. B.,110 

Followed in Bhugwan DobS o. Nuber Bukbh 

[7 W. B., 81 

Guubre Singh v. Fuzl Hobsein 

[15 W. R.. 818 

Radua Gobind Submah p. Umber Ali 

[15 W. B., 27 

Akbue Ali mlias Aga Mieza p. Ambbrookissa 

[UW.R.,286 
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6. SALE OP MORTGAGED PROPERTY— 

coniinutd, 

(b) Monbt-dkobbbs 017 Mobtoaoes — continued. 

Effect of taking money-decree on mort- 
gage-bond — continued, 

Aohumbit Thakoob «. Choonee Lall Chow- 
PHB7 10 W. B., 27 

Fbbnoh 0. Babanashbe Baeebjeb 

[8 W. B., 29 

Bindabun Chundeb Shaha V, Jakee Bbebbb 

[0 W. B., 312 

Raicnath Ram t>. Desk Dyal Ram 

[W.B., 1804, 3U 

115. - " Right of lien . — 

Purchaaere. — A mortgagee who obtains a simple 
money-decree upon a bond by which proj^xjrty is mort- 
gaged to him as a collateral security, does not retain 
his lien on the property mortgaged after it has passed 
into the hands of third persons. Sawbuth Binq v. 
Bhbbbuck Sahoo 

[14 B. li. R., 422, note : 12 W. B., 622 

Qoluob Monbb Dbbia v. Ram Soondur Chuok- 
ERBUTTY . . . .9 W. R., 82 

Radha Gobind Submah p. Umbeb Am 

[16 W. R., 27 

110. - ’ Rffcct of assignment 

of judgment’ debt. — Sale on •property on which there is 
a lien. — Cicil Procedure (Jode^ 1859, s. 270. — A simple 
decree for money upon a boinl by whicli inimovealilo 
property is mortgaged, carries with it a lieu upon tlie 
property mortgaged, and that lien continues as an in- 
cident to the debt when it passes from a contract- 
debt into a judgment-debt, and it continues w’hcii 
such judginoiit-dtibt is subsequently assigned to a pur- 
chaser. An attachment under a money-decree on a 
mortgage- Ixind and a mortgage-lien cannot co-cxist 
separately in the prop<*rty hypothecated, and such an 
attachment must be treated when existing as an at- 
tachment for enforcing the lieu. And if property 
subject to such lion is sold in execution of a decree 
wdii'le it is under attachment under the decree upon 
the mortgage-lKuid, the lieu existing upon the proper- 
ty IB transferred from the property to the purchase- 
money, and thereupon the property becomes thence- 
forth, discharged from the lieu. If after the rejec- 
tion of a claim preferred by the mortgagee, or pcrsmi 
claiming the lien, no regular suit is brought under 
section 270 of Act VIII of 1859 to enforce the lien, 
that lion is lost, and the decree bccrunes thenceft)rth 
a mere money -decree discharged from any incidental 
lien. Nadir Uossbin v . Pkaroo Thovildabiner 
[14 B. li. R., 425, note : 19 W. R., 255 

Raj CniTNDKB Shaha v. Hub Mohun Roy 

[22 W. R., 98 

117. Rights of pur- 

o4<iier.— The purchaser of a simple money-decree 
passed on a bond hy]>othecating proi>erty does not 
merely by his purchase acquire a lieu upon the pro- 
perty. Gaebat Rai V. Sabufi 

[I. Ii. R., 1 AU., 440 


MORTGAGE •’^continued, 

5. SALE OP MORTGAGED PROPERTY— 
continued. 

(b) Money-deobees on MoUTakGtiBB’— continued. 

Effect of taking money-decree on mort- 
gage-bond — continued, 

118. ■ — Sale of property 

for money -decree.”^ Lien for prior hypothecation.’-— 
The fact that property is sold under a decree obtain- 
ed by a plaintiff in respect of a debt due to him, does 
not of itself prevent such plaintiff from insisting upon 
the lien to which he is entitled under a prior hypo- 
thecation to him, for another debt of the same property. 
A decree obtained under the summary procedure 
prescribed by the Registration Act can be for money 
only, and not for the enforcement of, a lion. JuGOUN 
Nath v. Komul Singh . • [3 N. *W., 123 

119. ■ -.i — - M , . Registration 

Acit J86G, s. 58. — Loss of lien . — The taking a money- 
deeree on a specially-registered mortgage-bond under 
section 53, Act XX of 1800, does not extinguish the 
mortgagee’s lien on the i)rojxirty mortgaged by the 
biuid. There is no substantial difference hetwet*ii the 
effect of an ordinary moTiey-decree on the bond and a 
decree on the bond for sale of the mortgaged propcirty, 
so that the remedy of the mortgagee is the same, so 
far as the parties to the suit are concerned, wlicthor 
the decree l)c made under section 53 or in a regular 
suit. Where tlu* projx*rty mortgagttd has jiassed into 
the hands of third jjarties, there is nothing in the 
fact that the mortgagee hail obtained a decree on the 
bond to prevent him from bringing a 8C])arate suit 
against the transferees. Em am Momtazooddekn 
Mahomed ». Rajcoomab Das. Habanchundkb 
Ghosb r. Dinobundhoo Bose 

[14 B. li. R., P. B., 408 : 23 W. R., 187 

120. Sale of hy pot he’ 

cated property for money-decree. — Rights of incum’ 
hrancers. — R, N. executed in 18G4 a security-bond 
in favour of K. Z»., in 1855 a w*coiid bond in favour of 
the defendant, in 18<)G athirdlxmd in favour of K. L., 
and ill 18G7 a fourth lioud in favour of the defendant ; 
all the bonds being registered and including as secu- 
rity the projicrty iu dispute. Both bond-holders took 
proceedings under Act XX of 18GG, section 53, and 
obtained decrees. In 1 8G8 K. L. arranged with R, 
N. to l>c paid by monthly instalments at interest 
higher than was allowed by the decrees. In 1869 he 
put up the projH'rty to sale In execution of his decrees, 
and it was purchased by the plaiutiif. Shortly after 
it was ogaiu put up to sale in execution of tlic de- 
fendant’s decrees and purchased by the di?fendant, who 
got into jKissession. In a suit to recover }K>8session, — 
Held that althougli K. L. iu his execution ]iroceed- 
ings referred to his kistbundec, as well as to his de- 
crees, and irregularly included iu the amodiit to be 
levied what was not given by the decrees, yet as the 
proceeds did not cover the decrees, the proceedings 
could not be held to be void, nor the plaintiff’s pur- 
chase a nullity. Held that what passed to the plain- 
tiff was the jiroporty hypothecated, of which lie bwame 
owner and primd/acie entitled to possession, having 
purchased at the instance of a first incumbrancer, and 



( 8921 ) 


DIGEST OF OASES. 


MORTGAGE — continued, 

6. SALE OF MORTGAGED PROPERTY- 

continued, 

(b) MoNBY-DBCEBBS on MOETOAOEa— OOnftnMflrf. 

Effect of taking money-decree on mort- 
gage-bond — continued. 

tliat defendant's lion could not protect him in posses- 
«ion. Kambssue Pbesuad v. Dowlut Ram 

[19 W. R., 83 

121 . Sale in execu^ 

tion of decree on mortgage-bond.— Purchueert Right 
<2/*. — Nothing passes U> the auction-purchaser at a sale 
in execution of a money -decree, but the right, title, 
and interest of the judgnient-dehtor at the time of 
the sale. Where, therefore, a decree given under sec- 
tion 53, Act XX of 1800, declared the right of the 
obligee of a simple mortgage-bond to bring to sale 
the hypotheeateil property, and such jiroperty was 
sold in execution of the decree, the aiietion-])arcliaser 
could not claim in virt\ie of the lien created by the 
bond to defeat a second mortgage. Akub Ram «. 
Nano Kisuobe • . 1. L. H., 1 All., 236 

122. Mortgagee's Hen, 

— llegislration Act {XX of 1S66), s. 53. — A. 
and J?., co-n»ortgagei*s, obtained a summary <lecree 
under the Registration Act, XX of 1800, section 53, 
on the Otb May 18(J8, in respect of certain projxjrty 
which was again mortgaged by the owner to C. and 
2). in March 1800. C. and 1). liaving also obtained 
a decree on their mortgage, brought the projierty to 
sale in execution of their decree and jmrchased it 
themselves in December 1874. A. not having had 
the whole of his mortgage-debt satisfied, instituted a 
suit on the 13th December 1870 against C. and D., 
and the representatives of li. (B. having meanwhile 
died and his representatives not joining in the suit), 
to eiiforee his lien against the mortgaged propc-rty in 
the hands of C. and Z>., and to recover the slum* of 
the mortgage-debt still due to himself alone. Ilehl 
that ^i. did not ac(|uire a better right to protreed 
against the property by reason of its having eome 
into the hands of C. and D., nor did C. »vud B. take 
subject to a greater burden than the mortgagor him- 
self ; and that as A. had allowed his decree against 
the mortgagor to he barred hy limitation, he ha<l hist 
all right U> proceed against the property hy execution 
were it in the hands of the mortgagor, and conse- 
quently he could not be allowed to proceed against it 
by suit merely because it was in the hands of third 
parties. Kmam Momtaxooddeen Mahomed v. Raj 
Coomar Doss, 14 B. L. R., 40H : 23 W. R., 1S7 ; and 
Jonmenjog MuUicJc v. Dossmoneg DosseCf I. L. R., 7 
Calc.f 714 : 9 O. L. if., 5.5.?, referred to. Cally 
Nath Bunuopadhya v. Koonjo Beuauv Shaha 

[I. la. R., 9 Calc., 651 

123* ' ' ' — Sale in execu- 

tion of decree. — Purchaser, Right of. — Condition 
against alienation. — Where the holder of a simple 
mortgage-bond obtained only a monijy-dccree on the 
bond, in execution of which the pro|Kjrty hyixithecated 
in the bond was brought to sale and was purchase*! 
by him, be could not resist a claim to foreclose a 
second mortgage of the ]>roperty created prior to its 
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attacbiucnt and sale in execution of his decree. Tho 
view of the Full Bench of the Calcutta High Court in 
Rmam Momtazooddeen Mahomed v. Rajooomar Bass, 
14 B. h. R., 40S ; and the decision in Ramu Naikan 

V. Pubharaya Mudali, 7 Mad , 229, disHcnted from. 
Held, further, that the bolder of the money-decree 
in this case could not avail liiinself of a condition 
against arumation contained in bis IhuuI to resist tho 
foreclosure. Rajah Ram v. Bainee Madho, 5 JY. 

W. , 81, impugned. Kuub Ciiano v. Kaman Das 

[1. L. B., 1 All., 240 

124. Lease granted hy 

obligor. Avoidance of —Sale in execution of decree.— 
An obligee under a bond giving him a charge upon 
land who sui's for and obtains only a money-decree, 
under which be himself pnrclias<‘8 the land, the sale- 
proceeds being sulUcient to ilisebargti the debt, cannot 
fall back on the collateral security for a debt which 
no longer exists. 8emble, — 'fbat even if the sale- 
pnweeds were not sutUcuMit to tliscliarge* the debt, tho 
obligee could not, according to the principle laid down 
in Khuh Chand v. KaLan Das, 1. L. R., 1 AIL, 240, 
avail liimsclf of his collateral security to avoid a lease 
granted by the obligor afti>r the date of the Ixmd. 
Bclwant Sinoh V. Gokaean Fuasad 

[I. L. R., 1 AU., 438 

126. Vsnfruotuary 

mortgage . — Execution of decree on money-bond,— 
Lien. — A party who had ohtaiiiiMl a farming lease for 
a periisl of years on the uniierst aridiiig that he was to 
rejxiy liiinself the amount of a loan iiiado to the lessor 
out of the surplus usufruct of the estate, not being 
satisfied with his security, sued on tlii! bond executed 
by the lessor and obtaimsl a decree, by exeimting 
which Im roalisisi from tiiiit' to time nearly the whole 
sum due. Held that the dei'reu substituted unotiior 
means of recovery for the one previously given, and 
if lie chose to recover the greutisr jinit of his due 
under a dccrite which, in the place of Jiis fanning 
lease, gave iiitn {lower to stdl the ]iro{)erty leased to 
him, he conld not retain bis former status as wulL 
Issue Cuundbe .Skin v. Kenaeam Giiosb 

[14 W. n., 468 

126. ■ ■ ■ Money •decree. 

Sale under.— Vur chaser of property subject to morU 
gage. — Plaintiff and defendant No. 5 liiul mortgages 
over the same property, the mortgage of the iatter 
' being {irior to that of the former. Defendant sued 
for tlie money covered by tlie kistbundee, and obtain- 
ed a itioney-deiTee, in execution of which the rights 
an«i interests of the mortgagor were purchased, after 
notice of plaintiff’s lieu by defendant No. 6, who 
entered into possession. Held that, under tlie cir- 
cumstauees, the iimrlgagoris rights and interests sold 
as alxive amounted only to the equity of redemption, ' 
and the sale did not extinguish plaintiff’s right under 
the subsequent mortgage; and tliat the purchaser 
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XSffeot of taking money-decree on mort- 
gage-bond — con tinued, 

gagor. — Writ of fl. fa. — Purchase at Sheriffs sale 
at instance of mortgagee. — JV., Af., and O. borrow- 
ed from B. a sum of R12,000, to securo repayment 
of which they executed in her favour a joint and 
several bond in May 18G3 for payment of the said 
sum with interest on the Gth May 1804, and also a 
warrant to confess judgment on the bond on the 
27th April 1804. JV^,, Af., and Q. executed a mort- 
gage, in the English form, of certain property to JS., 
♦ purporting to do so in pursuance of an agreement 
alleged to have been entered into between them and 
B, at the time the money was advanced by B. in 
1803; but the evidence was not sufficient to shpw 
that such agreement had boon entered into. Under 
a writ of fi.fa. issued previously to the mortgage of 
1804, — iu»., on the 23rd of March 1MG4, — in a suit 
against Af. and N.y the Sheriff sold to A.y on the 7th 
July 1804, the right, title, and interest of M. and N, 
in the inortgagtHl property. Assuming that an 
agreement to mortgage ad been entenal into in 
1803, A. had no indice of such agreement. After 
this, a writ of fi.fa. was issued by the Sheriff, at the 
instance of B.y in exianition of a (hieree which B. 
hod caustul to be entered upon tlie bond of May 
1803; and muler that writ the Sheriff, on the 22nd 
February 1800, sold the right, title, and interest of 
Bf,, Af., and O. in the mortgagt‘<l ])ro})crty, and A. 
lM 3 oamo the purchaser. The j)ureha8c- money at this 
sale was paid to B.y and A. entered into possession of 
the property. In a suit by B. against A. and others 
oil tlm mortgjige of the 27th of April 1804, for fore- 
closure or sale of the projicrty, the Court below 
(PUBAK, J.) held that the fi. fa. issued on the 
23rd of March 1804, previously to the mortgage, 
must be takeu to have ojierated against the sliare of 
Af. and N. from the date wdveu it w'as issued ; that 
oven if there was an agreement to mortgage, as 
alleged, then, although as against N., Af., and Q. 
themselves, a Court of Equity would treat such 
agreement as equivalent to an actual mortgage, yet 
it would not do so us against a ])urehaser under the 
fi. fa. without notice ; and that the sale of the 7th 
July 186-4, thei’efore, passed the shares of Af. aud JV. 
to A, free of any rights or equities of B. Further, 
that the sale by the Sheriff of the 22nd February 
18GG, having been effected at the iustauee of B. for 
the purpose of realising the mortgage-debt, was 
operative, as between B, aud A.y to ])as8 to A, the 
entire shares of AT., Af., and O. in the property free 
of B.*s mortgage lieu. Held on appi>al that no 
agreement to mortgage being established, the sale by 
the Sheriff to A. in 18G4 overrode the mortgage t^> 
JB.y and passed to A, the shares of Af. and B. Heldy 
further, that the sale by the Sheriff in 1SG6 being of 
tUe right, title, aud interest of N.y Af., and O.y and 
xnado at the instauee of B.y wnthout notice of her 
mortgage, and B. having received the purchase- 
money, which would appear to have been estimated 
on the valoe of the unencumbered shmree, and no 
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Effect of taking money-decree on mort- 
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objection having been made to the sale by the mort- 
gagors, who had allowed A. to hold unchallenged 
possession ever since, the entire c(iuitablc estate in 
the share of O. must be taken to Imvc passed to A. 
A mortgagee is not entitled by means ^ a money- 
decree obtained on a collateral security, such as a 
bond or covenant, to obtain a sale of the equity of 
redemption 8ei>aratcly. To allow him to do so would 
dc.privc the mortgagor of a privilege which is an 
equitable incident of the contract of nmrtgage, — 
namely, a fair allowance of time to enable him to- 
redeem the projK^rty. BHUaGOJiiTTTY Dossee v . 
Shamachuen Bosk . . 1. L. B., 1 Calc., 337 

136. Prioritg of 

mortgage. — Sale to enforce lien on land. — On tho 
15th July 18G4 tw'o undivided brothers executed a 
mortgage of their joint projicrty to the j>laiiit»ff for 
R50O, and on the Stli January 1808 they executed 
another mortgage of the same j)roperty for R 1,000 
to tho defemlant, who registered it under Act X X. of 
IHGG. In August 1871 a suit was brought against 
the brothers by the plaintiff on the mortgage of 
1804, and a decree for the sum due was made in 
October 1871, directing that if the sum due w^as not 
paid within two mouths the mortgaged property 
should be sohl. In March 1872 the ])roperty was 
sold in execution of the above-mentioned decree and 
bought by the plaintiff, who was duly put into pos- 
session. In 1871 a suit was brought agai^^ the 
brothers on the mortgagt' of 1808 by the defendant; 
a decree was mfule similar to that in the above-men- 
tioned suit, a sale of i)roi>crty was had, and it was 
bought by the defendant. Tin* plaintiff was there- 
ui>on dispossesBtHl and referred to a regular suit, and 
the defendant w’as put into possession. This suit 
was then brought by the plaintiff, the first mortgage© 
and purchaser, to eject the defendant, the second 
mortgagee and purchaser, aud tho lower Apjiellato 
Court making a decree in favour of the plaintiff tho 
defendant filed this stjcond ajiptW. Held that tho 
plaintiff having bought the, rights and interests of 
the mortgagors under a sale held prior to the salt* to 
the defendant, the mortgagors had no right or inter- 
est to sell to defendant ; l)ut that as the purchase by 
plaintiff W’as subject to the mortgage to the defend- 
ant, and as defendant was not a party to plaintiff’s 
mortgagt* suit, defendant’s right as mortgagee was 
not affected by the sale to the plaintiff, though 
effect could not bo given to that right in the present 
suit. Venbatanabasammah V . Rami AH ^ 

[1. 1.. B., 2 108 

(c) PCBCUASEBS. 

137. - Effect of Btile.-^Mortgaged 

propertg sold subject to right to reieem. — Purchase 
as agent. — When mortgaged property is sold at 
auction subject to a mortgagor’s right to redeem. 
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the mortgagor’s equities follow the property even 
when it turns out that the purchaser bought as 
agent, and not as ])riucipal. Munsoor Ali Kuan 
r. OjoounTA Ram Kuan . , 8 W. R., 399 

188. Priority of debt 

on sale after hypothecation. — Land subsequently 
sold is liable for a debt for which the land was pre- 
viously hypothecated. SADAaoPA Cuariyab t?. 
Rutuna Muuali . . . . 6 Mad., 457 

139. Lien. — Riyht of 

purchaser. — Purchase by mortgagee. — A. being in- 
debted to B., bound himself by deed not to alienate 
his rights in certain propi'vty until his debt to B. was 
satistiedj if he did alienate, lu-ovision was made fora 
decree to issue and to Ik* executed. A. subseipiently 
gave a putnl of tin; property to C. After the creation 
of the ])utni, B. obtained and executed the decree 
provided for in the deed between himself and A., and 
purelmsed in execution the right of A. in the pro- 
perty, and afterwards sold the same rights to the 
plaintiff. Held that, in a suit against C. to set aside 
the putni, the plaintiff had no right to set it aside, it 
haiving been created prior to his purchase from /?., 
and the lien possessed by B. had not i)asHed to him. 
Euskink V. Duun Kisukn Sbin . 8 W. B., 291 

SooNKY Ram Marwabbb v. Byjnatu Kookr 

[10 W. R., 88 

See SocjuARKE Coomar v. Ramesuur Panda. 

Ramesuub Panda v. Sodjuakbk Coomar 

[4 W. R., 32 

140. — — Ltfect of sub- 

sequent mortgage. — Merger.— \ creditor holding a 
mortgage on the lands of his debtor does not neces- 
sarily Btirrender tliat mortgage, cu* lower its priority, 
by taking a Hubse«|uent mortgage, including the 
same lands with other lands, for the same debt. 
Whether the earlier mortgage b<*comes merged and 
extinguished or not is a (|UcHtion of intention. 
Guluknatu Misseb V. Lalla Puem Lal 

[I. L. R., 3 Calc,, 307 

14L . . — - ■ Sale in execution 

of decree. — Purchase subject to mortgage securities. 
— Extinguishment of lien on purchase by mortgagee, 
— Defendant No. 1 (6?. C’), on 9th August 1803, 
lx)iTo\ved money from plaintiff uiKin a lK)nd, hyjio- 
thccating property by way of simple mortgage. On 
27th August 1807, he executed a similar instrument 
in favour of defendant No. 2 (G. B.) on a further 
loan. On 13th May 1807, he execuU-d a second bond 
in favour of plaintiff for the amount (prinidpal and 
interest) due under the first bond. On 29th May 
1809, jdaintiff obtained a decree against defendant 
No. I for the money due under the bond of I3th 
May 1807, and on 3utb July 1870 defendant No. 2 
(O. B.) also obtained a decree upf>n his iKmd against 
the said debtor. In execution of plaintiff’s decree, 
the property was sold and purchased by decrcc- 
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holder on 25th August 187Q. After this G. B, also 
executed his decree and attached the property, which, 
notwithstuiiding plaintiff’s objectiou, was put up to 
sale and purehtisitd by 6?. B., who obtained possos- 
sion. IMaintiff sued to have the sale to the latter sot 
aside and his own purchase upheld. J/eld that 
plaintiff, on piirehasing at the sale iu execution, took 
subject to the defendant’s security to this extent, that 
the defendant by paying off the prior debt might 
establish his own security. Held that the question 
whether plaintiff’s first security was extinguished by, 
his taking a second security, covering the original debt 
with interest, would depend u|><m the intention of tho 
parties, which, in this case, w’as shown by the original 
l)ond having remained in the i>ossession of the creditor. 
Gopeb Hunuuoo Suantba Mouapattuu V. Kalbb 
PuDo Banebjee . • . 23 W. B., 838 

142. — Bxtinclion of 

charge. — Intention of parties. — Presumption . — 
Whether a mortgage, j>aid off, has been kejjt alive or 
extinguished, dt‘pends uixm the intention of tho 
parties ; tho mere fact that it has been paid off not 
deciding the question whether or not it has been 
extiiigiiisheil. Express declaration of intention will 
cause either the one result or the other, and in tho 
abseiiec of such cxj»res8ion the intention may bo 
inferred, cither one way or the otluir. A lender of 
mtmoy upon a mortgage*, w'hich, how'cver, having been 
unnle by a person not Imving authority to charge tho 
greater jMirt of the j)roperty iiieliided iu it, was to 
tliat extent invalid, relied upon a charge ofl’ected in 
a prior paid-off mortgage t-o another mortgagee of 
the same proi)crty. Thu balan<*(5 due for the prior 
mortgage-debt had l>(*en jaiid out of the moiiuy 
advauerd on the later, and tho j)ri<»r instriiment luul 
eomu into the pf)MH»*ssion of tb;- pn'sent mortgagee. 
Held that it iinist Imj presumed, iu the abseiKM! of 
any expression of int4*ntion to the contrary, that tlio 
horrow’er, who claimed to be the owner of tho 
proj)erty which he attempted to charge, ijit«>nded that 
the money sliould he applied in paying off and extin- 
guishing the prior mortgage, there Ix'iiig no iut4*rino« 
diati; iiir’umbrunee. It being also presumable tliat 
the lender lent tlm money upon tlie security of tho 
later mortgage, he did not become entitled to an addi- 
tional security merely heeause that which ho had 
taken Inwi thus j)roved iiivaJirl in jiart. Held, thero- 
fore, that the j>rior mortgage! Inul be(!n extinguished. 
MouBSii Lai. v. Bawan Dab 

[L Ii. B., 9 Calc., 901: 13 C. L. R,, 221 
L. B., 10 L A., 62 

143. , 2Voo mortgages 

to same mortgagee. — Merger of first mortgage,-^ 
Intention. — Decree on second mortgage. — Other 
mortgagees not made parties to suit. — Purehaser 
at auction sale. — Priority. — Suit by purchaser for 
possession, — Bight of other mortgagees to redeem . — 
Form of decree , — On the 16th of July 1B70 cortain 
lands were mortgaged by their owners (A and hi« 
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sons) to ATm with possession under a registered mort- 
gage. On the 11th of June 1871 the same lands were 
mortgaged without possession to the defendant; on 
the 10th of Juno 1878, a second mortgage, pur- 
porting to give possession, was executed to AT. ; 
on the 12th of June 1873 a second mortgage, also 
urporting to give possession, was passed to the 
efendant; on the 15th of November 1877 Af. 
obtained a decree against the mortgagors upon his 
mortgage of 10th Juno 1873, and sold the lands, 
which wore purchased by the plaintiff. The plaintiff 
sought to obtain possession, but was obstructed by 
the defendant. Ho thereupon brought this suit. 
The defendant contended that he had not been a 
party to the suit by R,, and was entitled to. pos- 
session, and offered to pay to the plaintiff the amount 
of his purchase- money, or to vacate the lands on 
satisfaction of his own mortgage lien. Reid that the 
question whether R*a mortgage of the 16th July 
1870 was to bo rcganled as merged in his second 
mortgage of 10th June 873, so as to deprive him of 
priority of title over the defendant, depended on the 
intention of the parties to the said mortgage, and 
there was nothing in the second mortgage-deed to 
show an intention to forego the benefit of the secu- 
rity created by the prior mortgage- de<>d of loth July 
1870, which was neither given up to the mortgagor, 
nor cancelled at the time, but remained with R. 
until handed over to the plaintiff with the other title- 
deeds. ITinler these circumstances th<} deertie passed 
on the Ifith November 1877 conferred nn absolute 
title on the plaintiff, who purchased at the auction 
sale free from all incumbrances creak'd by the mort- 
gogor subsequent to the mortgi^^e of 15th July 1870. 
The defendant, however, not liaving lieen made a 

f iarty to AT.V suit to enforce his security, did not 
080 his right of redemption, which still remained to 
him. The ])laintiff, therek)re, purchased the projH'rty 
subject to the defendant’s riglit of redemj)tion. The 
High Court passed a decree ordering the defendant to 
deliver up ]K)sses8iou k) the plaintiff, but that he (the 
defendant) should Iw at liberty to redtHun by payment 
to the plaintiff within six months of the amount 
which w’ould he due on the mortgage of the 15th July 
1870, if the same hail retnaiued unaffock’d by the 
mortgage of 10th Juno 1873, or, in default, should 
remain for ever foreclosed. Dullabudas Devchanu 
V, LAKanMANDAS Saeupouand 

[L Jo. B., 10 Bom., 88 

144. ' Aferper of 

right of suit upon a mortgage in a subsequent decree 
thereon, — Questions as to execution between parties 
to a suit.— Act XXIII of 186t, s. li.— Upon a 
mortgage of land made little less thau sixty years 
before the present suit, a decree followed in 1825 to 
the effect that an account having been taken of 
what was due on the mortgage, the mortgagor might 
at any time make a tender of such mortgage-money 
with iuterest up to date, and require that the laud j 
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should be restored. The plaintiff, representing tho 
interest of the original mortgagor, sued for redemp- 
tion of tho mortgage, treating the above decree as 
regulating the rights of the parties from the time 
when it was made. Held that the right of tho 
plaintiff was a right to execute the above decree, 
subject to the law of limitation, and not a right to 
obtain a decree for redemption and possession ; the 
law also providing that questions between the parties 
to a suit relating to execution of decree must bo 
determine 1 by tho order of tho Court executing it. 
Haei Ratji Chipluneae V. Shapubji Hobmasji 
Suet . . . . L Ii. B., 10 Bom., 461 

145. First mortgage 

paid off by third mortgagee in ignorance of second 
mortgage. — Registration. — Notice. — Intention to 
keep alive first mortgage presumed . — 8. mortgaged 
land to P. O. subsequently obtained a decree, by 
consent, against creating a charge on the same 
and other land, and registered the decree. A., in 
ignorance of Q.*s decree, paid off P.*8 mortgage, but 
took no assignment thereof, and took a mortgage 
from 8. of all the land covered by Q.*s decree. In a 
suit by O. against 8, and A. k> enforce payment of 
his mortgage-debt, — Reid that A.^ not having had 
notice of O.^s decree, w'as entitled to stand as first 
incumbrancer in respect of tho money paid to dis- 
charge P*s mortgage ; and that, even if registration 
was legal notice, an intention to keep alive P.'s mort- 
gage W'as to be presumed in favour of A.y in accord- 
ance w’ith the ruling of *the Privy Council In Ookul 
Ross Oopal Ross v. Rambux Seochand, L, P., It 
I, A., 126, Uangadhaea v. Sivaeama 

[1. li. B., 8 Mad., 246 

146. ■ ■ - ■ — ' ■ Condition against 

alienation. — Lis pendens. — The projirietor of c(!rtain 
immoveable pro|ierty mortgaged it in July 1875 to 
AT., and in Jl^'pk'mber 1875 to L. In October 1878 
he sold the projwrty to K, In November 1878 L. 
obtained a decree on his mortgage-lx)ud for the sale 
of the property. The suit in which L. obtained this 
decree w’as pending when the proj^erty was sold to 
K. K. suihI L. to have the property declared exempt 
from liability k) sale in the execution of L's decree, 
on the ground that the mortgage k) L. was invalid, 
it having been made in breach of a condition con- 
taiiu'd in K.*s mortgage-bond that the mortgagor 
w'ould not alienate the pro^ierty until the mortgage- 
debt had Inxm paid. Reid that the purchase by K. 
of the equity of redemption did not extinguish his 
security, it ^ing his intention to keep ft alive ; and 
that tho purchase of the property by K. while L*s 
suit was pending did not prevent K. from contesting 
the validity of L,*s mortgage, so far os it affected him, 
on the ground that it was an infringemeut of the 
stipulation in the contract between him and the mort- 
gagor. I 4 ACHXIE Naeaik cl Kotbsbae Nath 

[1. Ii. B., 8 AIL, 886 
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147. ' Bights of parties on sale. — 

Prior and puiene mortgagee . — Purchase hg prior 
mortgagee of equitg of redemption at a Court sale , — 
Sridence of intention to keep mortgage ttlire , — 
Wliero a prior iiiortj?a#?cc ])urcha8e(l tho etjuity of ro- 
dcmption at a Court sale, — Held, following tlio Pull 
Bench ruling iu Mulchand Kuber y. Lallu Tnkam. 
I, L. R., 6 Rom., 404, that iu a contest l)ctwecn him- 
self and a puisne mortgagee ho was entitled to fall 
back upon his original mortgage and to retain pos- 
session until his mortgage was paid off. Generally^ 
slight evidence will sufHce to show that the prior 
mortgagee intended to retain the benefit of his mort- 
gage. The fact that the mortgage-deed remains with 
the mortgagee who purchases, is evidence that ho 
intends to retain the benefit of his mortgivge. SilAN- 
TAPA V. Balapa . . I. li. B., 6 Bom., 661 

148. ' ' ' Sale under 

eecond of tioo mortgages. — Payment under order of 
Court without jurisdiction by purchaser to first mort- 
gagee. — Rxiinguishment of mortgage lien, — Whore 
the former of two mortgagees, to whom a certain i»ep- 
son hypothecates his estates, accepts from the auction- 
purchaser, who buys u portion of the estates when 
they arc sold on foreclosure of the second mortgage, 
a sum of money assessed by a Civil Court as the 
equivalent of the former mortgagee’s prior charge 
on the estate's, no successor of tlie former mortgagee 
can again proceed to sell up the estates, even tliough 
the Court which assessetl the money-value of the 
charge on the estaU's may not have had the juris- 
diction to do so ; for in accejiting the money, the for- 
mer mort-gagc(* rtjleased the esbite from all further 
liability under his bond. Jankeb Persuad v . Ajoo- 
DiivA boss ... 25 W. B., 257 

149. ■ Purchase by 

first mortgagee after second mortgage. — Hel-ojf of 
first mortgage against purchase-money. —Priority . — 
If the first mortgagee purchases the proi>(.*rty mort- 
gaged after a second mortgage is crisited upon it, he 
does not thereby lose the l>enetit of ids first mort- 
gage if the money due und«jr tin; first mortgage be 
set off against the consideration of tlie sale. Accord- 
inj^ly* where a second mortgagije obtained a decree 
ujx)n his mortgage suhst^jnently U» a sale of the 
mortgagcil j)ro[x?rty to the first mortgagee, who had 
been allowed to set olf the money tint* U) him on his 
mortgage against the consideration, the latter is en- 
titled, as against the auction-purchaser at the sale in 
cxccutiou of the decree, to priority in regard to his 
mortgage. Bissbn Doss 8ikgu v . Sued Pbushad 
SiBQU 5 C. Ij. R., 29 

150. ' ' ' ' First and second 

mortgages. — Assignment by mortgager. — Rights of 
assignees, — In March 1865 the proprietors of a cer- 
tain share in a certain village mortgaged the share, 
to R„ giving him possession of the share, and stipu- 
lating that the mortgagee should take the profits of 
the share in Ucu of interest, and tiiat the mortgage 
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should bo roiloemod on payment of tho principal snm 
without interest. In A])ril 1805 R, mortgaged his 
rights and iiitorosts under the mortgage of March 
1805 to 8., retaining possession of the share. In 
February 1800 tho proprietors of tho share again 
mortgaged it to R, for a further loan. Under this 
mortage R, was entitled to take tho profits of the 
share in lieu of interest, and tho mortgage was re- 
deemable on payment both of the principal sum duo 
thereunder and of that due under the mortgage of 
March 1805, without interest, or the mortgagors 
were entitled to redeem a certain jmrtion of the share 
on payment of a pro()ortionate amount of such sums, 
without interest, on a particular day in any year. 
In August 1872 8. obtained a decree on the mort- 
gage of April 1805, directing the sale of R.*8 rights 
and interests under tho mortgage of March 1806 in 
satisfaction of such decree. In May 1874 R. as- 
sigiied by sale to N. his rights and interests under 
tho mortgage of Pobruary 1809, retaining ])os8ession 
of tho share. In April 1877 R.*s riglits and in- 
terests under tho mortgage of March 1865 were 
sold in execution of tho decree of August 1872, and 
were purchased by 8., who obtained ))osse8siou of tho 
share. Held, in a suit by N, against 8. to obtain 
possession of tlio shnro in virtue of the assignmmit of 
May 1874, that, under the circumstances of tho 
case, 8. was entitled ns against N. to tho ]>osHeHsiun 
of the share as first mortgagee. Satiai Pandry v. 
SuAH Nauain . . I. Ii. B., 2 All., 142 

151. - - First and second 

mortgagees. — Purchase of mortgaged property by 
first mortgagee . — The first mortgagee of c('i tain pro- 
])erty purchased it at an execution sale. The second 
mortgagee of such property subsequently sued tho 
mortgagor and tho first mortgtigeo to enforce his 
mortgage by the sale of such property. Held that 
the first mortgagee was ontitliHl to resist such sale, 
by virtue of being the first mortgagee, until his 
mortgage-debt was satisfied; and the fact that he 
hod purchased the pn>i>erty mortgaged to liim did 
not extinguish his mortgage, which must he held to 
subsist for his benefit, Qaya Prasad v. Salik jPra- 
sad, /. L. R., 8 AIL, GSSt, followed. Hah Prasad o. 
UuAOWAV Dab . I. Ii. R., 4 AIL, 190 

152. — First and second 

mortgagees. — Purchase of mortgaged property by 

^mortgagee. — O., tho inortgsgoe of certain projKsrty, 
having purchased a portion thereof, su(;d (i) the mort- 
gagor; (ii) P., to whom another portion of such pro- 
perty had been mortgaged b(*fore such proper^ hod 
l»een mortgaged to 0„ and wbo bad purchased such 
portion subsequently to the mortgage of such pro- 
jMjrty to O, and 0.*s purchase ; and (iii) M,, who liad 
purchased a third portion of such property subse- 
quently t»^ G.'t purchase, for the enforcement of his 
lien on such property. Held by Stuabt, O, J„ 
Oldfield, J„ and Stiiaioht» J. (Pbamobt, J,, 

6 K 
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dissentiiii^), that, inasmuch as it was the manifest in- 
tention of P. to keep his incumbrance alive, and for 
his benefit to do so, P.*a purchase did not extinguish 
his incumbrance, and he was entitled, as prior incum- 
brancer, to resist 0*8 claim to bring to sale the por- 
tion of the mortgaged property purchased by him. 
Beldf also, by Oldfield, J., and Stbaioht, J. 
(Pbabsoe, *7., dissenting), that O., notwithstanding 
he had purchased a portion of the mortgaged pro- 
perty, might throw the whole burden of his mort- 
gage-debt on the portions of the mortgaged property 
in the mortgagor's possession and in M/t possession, 
but he could not have thrown it on the portion of 
such pro])erty in P,*8 possession. Gaya I^abAD v. 
Salik Pbasad. Gaya Pbasad v. Gaya Pbasad 
[I. L. B., 8 AU., 682 

168. ' ■ — ■ M .1 Condition 

against alienation. — Pirat and second mortgagees.—' 
Purchase hg mortgagee of mortgaged property. — A 
transfer of mortgaged propt^rty in breach of a condition 
against alienation is valid except in so far as it en- 
croaches u]Km the right of the mortgagee, and, with 
this reservation, such a condition docs not bind the pro- 
perty so as to prevent the acquisition of a valid title 
by the trausfered. Chunni v. Thakur Das, /. L, /?,, 
Jf All.t 126 ; Mill Chand v. Balgohind^ 1, L, JB., t All.^ 
610; and Lachmin Narain v. Koieshar 1, L, 
JK., 2 All.t 826f observed on. A mortgage is not ex- 
tinguished by the imrchase of the mortgaged pro- 
perty by tlie mortgagee, but subsists after the pur- 
chase, when it is the manifest intention of the mort- 
gagee to keep the mortgage alive, or it is for his 
benefit to do so. Oaya Prasad v. Salik Prasad^ I. 
Jj. R., 3 All., 682 ; and Ramu Naikan v. Suhharaya 
MudaU, 7 Mad., 229, followed. It is not absolutely 
necessary for the first mortgagee of property, when 
suing to enforce his mortgage, to make the second 
mortgagee a party to the suit. If the second mort- 
gagee is not made a jmrty to the suit, he is not bound 
by the decree which the first mortgagee may obtain 
for the sale of the property, but can redeem the 
proiHsrty before it is sold ; but if he does not redeem, 
and the property is sold in execution of the decree, 
his mortgage will Imj defeatotl, unless he can show 
some fraud or collusion which would entitle him to 
defeat the first mortgage or to have it postponed to 
his own. The ruling of Tubnbb, J., in Kkub Chand 
V. Kalian Das, I. L. R., 1 Mad., 240, followed. In 
July 1874 a usufructuary mortj^ge of certain im- 
moveable property was made to D, In July 1875 a 
portion of such property was again mortgaged to D. 
The instrument of mortgage on this occasion contained 
a condition against alienation. In July 1877 the 
whole property was mortgaged to AT. In October 
1877 it was again mortgaged to D. K, sued the 
mortgagor on his mortgage in July 1877, and on the 
39Ui September 1879 obtained a decree against him 
for the sale of the property. In October 1879, the 
mortgagor sold the property to D. in satisfaction of 
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his mortgages of July 1875 and October 1877. D, 
did not offer to redeem N*s mortgage, and on the 
20th November 1880 the property was put up for sale 
in execution of N.*s decree {I).*s objection to the sale 
having been previously disallowed), and was purchased 
by A, D., who was still in possession under bis mort- 
gage of July 1874, then sued A. for a declaration of 
his proprietary right to the property, claiming by 
virtue of his mortgages and the sale of October 
1879. Held, applying the rules stated almve, that 
N*s mortgage of July 1877 could not affect D.*s 
right under liis mortgage of July 1875, hut AT. took 
subject to such mortgage ; nor could the auction-sale 
of the 20th November 1880, which took place in 
enforcement of N.*s mortgage, affect D.*s prior mort- 
gages ; and therefore the condition against alienation 
made in D*s favour had no prejudicial effect on tho 
, right of A. under his auction- purchase : that the 
urchase by i>. of October 1879 did not extinguish 
is prior mortgages, but such mortgages were still 
subsisting, and A, purchased subject to them : that 
there having been no fraud or collusion on N.*s ]>art, 
A. must 1)0 held to have purchased subject only to 
D.*s prior morf gages and not subject to D.*s mortgage 
of October 1877. Held also that, as D.*s purcliase 
of Octol>cr 1879 was made without N. having had 
an opportunity of redeeming D.*s prior mortgages, 
purchase was 8ubj(*et to N.*8 mortgage of July 
1877, and therefon* could not deprive A. of what ho 
hail purchased at the auction-sale of the 20th Novem- 
ber 1880. Held, therefore, that all tho relief that D, 
was entitled to was a declaration that, as prior mort- 
gagee under tho mortgages of July 1874 and July 
1876 ho was entitled, as agtiinst A., to retain posses- 
sion of the property, until such mortgjiges were 
satisfied. Ali Hasak v. Duibia 

[I. Ii. B., 4 AIL, 618 

154. First and second 

mortgages. — Payment by purchaser of mortgaged 
property of first mortgage. — Right of purchaser to 
benefits of first mortgage. — Right of second mortgagee 
to bring to sale mortgaged property. — The pur- 
chasers of tho equity of redemption of land which had 
been mortgaged in 1866 and 1874 to different persons, 
paid off the prior mortgage. The second mortgagee 
sued to bring the property to sale in satisfaction of 
his mortgage. Held that the prior mortgage was 
not extinguished, and that the purchasers of the 
equity of redemption hail, by piying off that mort- 
gage, acquired an equitable right to its benefits, 
which they could use against the secffhd mortgage. 
Ookaldas Gopaldas v. Puranmal Premsukhdas, I. 
L, R., 10 Calc,, 1035, followed. Per Oldfield, 
J. (Mahmood, J., dissenting), that the prior mort- 
gage afforded a defence against tlie claim of the 
second mortgagee seeking to bring the property to sale. 
Ookaldas Oopaldas v, puranmal Premsukhdas, 
1. L, R., 10 Calc., 1035, followed. Per Mahmood, 
J„ that the ruling of the Privy Council in Ookaldas 
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Oopaldaa v. Puranmal PremBukhdaSt I, L, 10 
Cnic., 1035 1 did not f^o licyoiid laying down the pro- 
position that when the purchaser of the equity <»f 
re<leinption pays off a prior mortgage, which carries 
with it the right of possession of the mort^ifagi'd pro- 
perty, the mortgage is not extingiiishetl for all pur- 
poses, but sucli purchaser, a('<iuiring the l)onetits of 
the usufructuary mortgage, is entitled to nunuin in 
possession, and can successfully resist a suit by a 
subsequent usufructuary mortgagcH) seeking to disturb 
such fKissession. Also per MAHMOcm, «/., that al- 
though the |)er8on8 who liad paid off the prior mort- 
gage were entitled to claim its benefits, tlu‘y could 
not be understiKMl to have acipiired rights greatt^r than 
those which the ])rior mortgagee himself ]x>sse88ed j 
that as holders of the eipiity of redemption they could 
not resist the suit which aimed at enforcing a valid 
security, and, as ihtsous entitled to the Ixmetlts of the 
prior mortgage, they were at best in the position 
of assignees of that mortgage ; that the union of the 
two capacities could not confer upon them rights 
higher than those which the mortgage they had paid 
off created ; that a puisne incumbrancer is not pre- 
vented by the mere fact of the exist^'iice of a prior 
mortgage from enforcing his security without paying 
off the prior mortgage so long as such enforcement 
does not clash with the right secured by the jirior 
mortgage ; ami that therefore the purchaser of the 
equity of redcniption held that right subject Ui the 
plaintiff’s mortgage of 1874, and the fact of their 
having redeemed the prior luortgoge did not place 
the equity of redemption on a lietU'r f(u)ting, though 
it entitled them to the benefits of that mortgage 
secured to them in the same manner as the original 
mortgjvgee whose rights they had ac(|uired by sub- 
rogation. Gap a PraBfid v. Salik Prasad, I. L, R,, 
3 AIL, 0S2 ; Ramu Naikan v. Subharaya Mudali, 7 
Mad., 229 ; and Mul Chand Kuhtr v. Lallu Trikam, 
I. L, R., 6 Rom., 404, referred to. Sikhadh Rai v. 
Raouunath Puasad . I. Ii. R., 7 Alb, 668 

166. ’ ' " ■ '' First and second 

mortgages. — Payment by purchaser of mortgaged 
property of first mortgage. — Right of purchaser to 
benefits of first mortgage. — Right of second morU 
gages to bring to sate mortgaged properly. — Regis^ 
iered and unregistered instruments,--- Optional and 
compulsory registration.— Act III of 1877, s. 60 . — 
At a sale in execution of a decree, J. purchased cer- 
tain prop<*rty which was at that time subject to two 
mortgages,— the first under an unregistered deed in 
favour of M. a»id dated in 1872, and the sc(x)nd under 
a regisU^red dee<l in favour of Z. and dated in 1880. 
The registration of both deeds was optional, the 
former under Act VI II of 1871, and the latter 
under Act III of 1877. J. Bubsefjueutly satisBed the 
mortgage under the registered deed of 1880, winch 
was delivered to him. Af. then brought a suit to re- 
cover the money due to him under the mortgage-deed 
of 1872 by sale of the mertgaged prope^y. ffeld 
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by Oldfibld, Z , that, api>lyiiig the rule laid down by 
the Privy Council in Ookaldas Qopaldae v. JParna- 
mat Premsukhdas, I, L. R., 10 Calc., 1035, J., having 
paid off the mortgage under the registered deed ot 
1880, should have the heiietits of that mortgage, and 
w’as entitled to std up the deed which ho held against 
the unn*gistertHl deed of 1872, against which, under 
section 60 of tlie Registration Act (III of 1877), 
it would take effect, as regards tlu^ property com- 
prised in it. Lachman Das v. Dip Chand, I. L. R,, 
2 All., 851, referred to. Per Maiimood, J., that the 
word ** unregisUired in 8eetit»n 60 of the Registra- 
tion Act must, in reference to the eireumstaneos of 
the present ease, lx< read as “ not n’gisb^rtal under 
Act Vlll of 1871,” ami thnt, so remling the sectimi, 
the registered mortgagi'-ileid of 1880 was entitled to 
priority over the unregistered mortgage-d(Mjd of 1872. 
Lachman Das v. Dip Chand, t. L. R., 2 All., 851 / 
and Sri Ram v. Rhagirath Lai, J. L. It., 4 Alt., 227, 
distinguished. Also per Mahmoou, J., that the imsi- 
tioii of J. by reason of his having paid off the regis- 
•tenal mortgage of 1880 eouhl at l)est Imj that of an 
assignee of that mortgage having priority over the 
mortgage-deed on whieli tlu* plaintiff was suing; that 
such priority could not enable him to place the ecjuity 
of redemption tipon a higher fooling than it would 
have been had lu5 not j>ai(l off the registcired mort- 
gage of 1880; and that, as a eous«*(|uenee, the sale of 
the pro|K*rty in ciifon-einent of the mortgage of 1872 
should he allowed it> take place, but subjeet to tho 
rights of ])riority which J. bad ac(|uired by roasoii of 
his having paid off tiui registered mortgag(^ of 1880. 
Sirhadh Rai v. Raghunalh Prasad, I. L. H.,7 All., 
568 ; and Gokaldas Gopaldas v. Puranmal Prem- 
sukhdas, I. L. R., lO Calc., 10.15, n^ferred to. JanXI 
Pbabad V . Mautanqui Dkuia 

[I. L. R., 7 All., 677 

150 . . ■■ — First and second 

mortgages.— Payment by purchaser of mortgaged 
property of first mortgage. — Right of second mort- 
gagee to bring tos ale mortgaged property subject to 
'first mortgage. — In 1874 a plot of laud, No, 111, 
which in 18»ib had Ikh!!! mortgaged 0) L., was with 
other pro|H*rty mortgaged to H. In 1878 the oqnity 
of redein]>tion in plot No. Ill was purchased by J,, 
who paid off the mortgage of 1860, R. brought 
a suit against «7. to bring to sale the whole of the 
property include*! in tin; mortgage of 1874. The 
Court of first instonce decree<l the claim in part, ex- 
empting from the decree j»lot No. 1 11, on the ground 
that tluj dcfcmlant, by reason of having purchased 
the cf|uity of redemption in that plot and having 
paid off the mortgage of 1866, stood in the position 
of a first mortgagee of that plot, and ids mortgage had 
priority over the plaintiff’s mortgage of 1S74. The 
Full Ueuch mmliticid tlie decree of the Court of first 
instance by inserting after the words “ land No. Ill 
lie exempted from the hypothecation lien ” the 
words ** in that property the interest of the plaintiff 
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as second mortgagee only to be sold.** Per Olotield, 
J„ that the second mortgagee could not bring the 
land to sale so as to oust the drst mortgagee, whose 
mortgage was usufructuary, and get rid of the first 
mortgage without satisfying it; but that he had a 
right to sell such interest as he possessed as second 
mortgagee. Per Stbaioht, J., that the plaintiff 
was entitled to bring to sale the property charged to 
him under his mortgage of 1874, subject to the 
rights existing in favour of the first mortgagee of 
1666 : in other words, that a purchaser at a sale in 
execution of the decree would have no further right 
than a right to take the property subject to the r^ht 
of the first mortgagee to possession of the probity 
included in his instrument, and his other r^hts 
under that instrument, so long as it enured. Raghit- 
HATH PBABAD V. JUBAWAN RaI 

[1. li. B.» 8 AIL, 105 

1B7. -I - ■■ Purchaeehpjlrgt 

mortgagee. — Right oft as against a suhtequent one . — 
A prior mortgagee, having purchased, iiiay still use 
his mortgage as a shield against the claims of subse- 
quent mortgagees. llAMU Naikan v. HunnAKATA 
Mudali . . • • * 7 Mad., 220 

158. — — Sale euhjeei to 

mortgage . — Prior mortgage redeemed. — Liahilitg of 
purohaaer.’—S. inortgJiged his land to JB. in 1876, 
then to M. in 1879, and then sold it to K. in order 
to pay off the mortgage to B. The purchase-money 
was paid to R., bub K. took no steps to keep B*9 
mortgage outstanding. Held that K. could not 
use B.*8 mortgage as a shield ag^unst JIf. Kbishna 
Rbddi V. Muttu Nabayana Ubddi 

[I. L.B.,7Mad.,127 

150. — Bond fide p«r- 

chate of property subject to mortgage without notice. 
— A.t after mortgaging his property to B., conveyed 
it by sale as unincumbered to C., who took proceed- 
ings against the mortgagor. A., and obtained a decree 
for possession. Moantlmc B. brought a suit upon 
his mortgage, and obtained a decree under which he 
sold the proiHirty to D. B. then sued D. for posses- 
sion. Meld that the Judge was right in finding that 
the defendant, being a bond fide purchaser for value 
without notice, was entitled to hold the property as 
against the plaintiff. Mahomed Ashbot v. Httbeev- 
24 W. B., 468 

100. — Purchase of 

equity of redemption bu first mortgagee, — Priority . 
-^Notice.^Merger , — On the 20th of August 187U, 
"Af., the owner of a house in Gujarat, mortgagecl 
it to the defendant's father with possession. On the 
2nd of December 1871, he made a san^mortgage of 
the same house to the plaintiff. On the ^th of 
April 1872, M. sold the equity of redemption to the 
d^endant's father, who became the purchaser with- 
out cancelling his first mortgage. The plaintiff sub- 
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sequently sued M, to enforce bis san-mortgage, and, 
obtaining a decree, placed an attachment on the 
house, which attachment, however, was removed on 
the application of the defendant's father. The plain- 
tiff now sued to establish his right to levy the 
amount due on his san-mortgage. He claimed pri- 
ority to the defendant on the authority of Toulmin v. 
Steere, 3 Mer., 210, where it was held that a imrehaser 
of the equity of redemption could not set up a prior 
mortgage of his own against subscc[ucQt incumbrances 
of which he bad notice. Held tliat the intention of the 
defendant's father when purchasing the equity of 
redemption having been to retain the benefit of all 
his rights, his son, the defendant, might properly 
require the redemption of bis first mortgage as the 
condition of the plaintiff's enforcing the decree upon 
his mortgage against the property. A mortgagee 
purchasing the otiuity of redemption may indicate his 
intention to keep his charge upon the projjerty alive 
otherwise than by express words. Per West, J . — 
The successive charges created by the owner of an 
estate may In) reganled as fractions of the ownership, 
which embraces the aggregate of advanhiges that can 
be drawn from it. Each charge in its turn consti- 
tutes a deduction from the original aggregate, and 
the nominal ownership may itself then be reduced to 
a small fmetion of what it once was. Still, be it 
small or great, it is a possible object of sale or pur- 
chase, ami there is no ground or reason for saying 
that an incumbrancer who is already owner of ono 
fmetion of the property may not buy this other frac- 
tion without forfeiting the former fraction in favour 
of other fractional owners in the remainder left after 
deduction of his prior share. Mulcuand Kubeb v. 
Lallu Tbikam . . I. 1j. B., 6 Bom., 404 

161. Revival of lien, 

’-^Priority of lien among mortgagees, — Where an 
estate had been mortgaged in 1803, and a second 
mortgage to the same person in 1867 had resulted in 
a re-adjustmont of the old debt, under which the old 
mortgage had determined, but the original relations 
between mortgagor and mortgagee had been renewed ; 
and where a fresh lien had b^n created on the same 
property by a new mortgage in 1804 to a third person, 
who also entered upon (Mssession of the said pro- 
perty on a zur-i-peshgi lease, and who, on the sale 
of the property, sought to set aside the lieu of the 
first mort|^igoe, — Held that the first and second mort- 
gagees were entitled to priority in the following 
order : first, the first mortgagee for the amount out- 
standing from the first mortgage of 1863, and re- 
vivo<i in the second mortgage of 1867 ; secand, the 
second mortgagee for the amount stipulated in the 
mortgage of 1^4 ; third, the first mortgagee for the 
residue (if any) after satisfying the above-mentioned 
claim of first mortgagee : fourth and lastly, the 
second mortgagee for any residue. Held also that, 
liaving failed to call for stricter proof of the fairness 
of the first mortgagee's claims in the Court below, the 
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Higlits of parties on sale — continued, 
secoiul inortjfjijjfe ttmltl nut urj;!* in appeal tlmt fair 
eoiiHideration h;wl not l)een rm'ived. Held also Unit 
the seeonil nior^^aj^ee, having? enjoyinl jtosscssion ol‘ 
the estate under the zur-i-peshf^i lease, was not en- 
titled to interest on the amount deeretnl. VVoskeitn 
r. Byjnatu SiNOii . . . 25W. B., 171 

102. Possession under mort- 

gSge , — Priority of mortgagee with poeseesion, — As a 
general rule, by Hindu law, a niortpigeein }K>HScsKion 
is entitled to have his claim satistied in preference to 
the claim of the holder of a mortgage of prior date 
unaccompanied by (mssession. Habi llAMCitANimA 
V, Maiiadaji Visunu . . 8 Bom., A. C., 60 

Kuishnappa valad Maiiadappa V, Haiiiuu 
VAD iiAVBAV . 8 Bom., A. C., 66 

There are cases, however, which the Courts treat 
as exceptions to that general rule. Tims, when' a 
prior mortgjigee sued to recover ixtssession, of certain 
mortgaged premises from the mortgagor, and l)efor<i 
judgment was given in tlmt suit, a subsequent mort- 
gtigee filed another suit against the mortgagor and 
obtained judgment, under which possession was 
mmle over to him (the 8ub8e(juent moi tgagee) ; it 
was held that jmsscHsion so obtained pending the 
earlier suit would not avail to give the 8ubsiH{uent 
mortgagee ]»riority over the prior mortgagee. K liiSH- 
KAFPA VALAD MAUADAPPA V, HaHIKU YaDAVUAV 

[8 Bom., A. C., 65 

163. UcgUlration of 

mortgage-deed . — A mortgag<i-deetl is when registcrcil 
va'M wiLlnmt possession. Halaji Nauavan Kolat- 
kau 0. Ramouandba Ganesu Kblkau 

[11 Bom., 37 

164. ' Law in Ouzeral. 
— Rights of prior and puisne mortgagees, — Vur- 
chaser of etiuitg of redemption with notice of incum- 
brances. — The rule of Hindu law that a mortgage 
with possession takes precedence of a mortgage of a 
prior date, but unaccompanied by (lOSAession, does not 
apply to Guzerat. Where in Guzerat the defendant, 
a puisne mortgagee in possession, liod notice of plain- 
tiff’s prior mortgage, the defendant was held not eti- 
titled to claim the benefit of the above rule of Hindu 
law. Registration could not of itself alter this rule 
of Hindu law except so far as effect may lie given to 
it by statute, and registration secures the same 
object which the Hindu law intended to secure liy 
re4|uiring isissession, viz., notice to subso(juent in- 
cumbrancers of the existence of a prior incumbrancer. 
The purchaser of an equity of rcilemption, with 
notice of subsequent incumbrances, stands in tin; 
same situation, as regards such sulisetiuent incura- 
hratices, as if he had been himself the mortgagor: 
he cannot set up against such snbsetiuent incum- 
brances either a prior mortgage of his own, or a mort- 
gage which he or the inortgagtir may have got in. 
IxcuABAM Dayabam 0 . Raui Jaoa . )l Bom., 41 
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166. Suhsequent pur* 

chase. — The nnu’tgaget* witln)ut possession of certain 
lands ill the Dekhau (under a morfguge-deud of tho 
Ist of August 18(1 i) on the l(Jth of April 18(>7, ob- 
tained a deiTce awarding to bim possession of the 
mortgaged }>i*emises. On tlu. 1 1th of July following 
the mortgagor sold the mortgaged premises, to tho 
plaintiff, who had distinct notii'o of tho mortgage. 
Tho deed of sale was duly registered. The plaintiff 
thereupon claiimsl to hohl the premises free from tho 
mortgage. Held that though a mortgage in tho 
Dukhan must he accompanied hy possession to give it 
validity against third parties, it is not absmutely 
void for want of such possesHion, and that tho plain* 
tiff, having notice of it, should not be allowed to hold 
tho premises free from tlie mortgage. Gopal Yad- 
AVBAV Kbskau V. Kuishnappa din Maiiadappa 
[7 Bom., A. O., 60 

See CniNTAMAN Duaseab v. Suiybam HaIU 

[9 Bom., 804 

166. - — —— — Purchase hg 

mortgagee. — Pruyritg. — Held that a mortgagee In 
possession, who also became purcljiaser of the pniper- 
ty for tho amount secured by the mortgage under a 
deed of sale wliich was neither stanqied nor register- 
ed, could fall back upon his mortgage and recover 
the amount thereof, in preference ti) a subseciuont 
purebaser of tlio same projierty wliose deed of sale 
was Ixitb stamped and registered. lIlKAOllAND JlA- 
EAJt 0 . Rhahkab Auaiulat Shendb 2 Bom., 198 

167. — Possession of 

title-deeds. — Prior itg, — Rights of second mortgagees, 
— The mere jxissesHion of the title-deeds by a soootul 
mortgagee, though a ]mrciiasei for value without 
notice, will not give him pii<irity. Tliere must bo 
some act or default of the lirst mortgagee to havo 
this effect. SoMASUNDAUA TaMHIBAN fl. SaKCA- 

bai Pattan . 4 Mad., 369 

168. ■ Decree for pos* 

session.^Sate in execution of money-decree. --Prior* 
ity. — Estoppel. — IMaintiff cbiimed under a mortgage, 
dated the 27th November 1871, for H6^l, which was 
neither registered nor aecompanied with possession. 
Defendant claimed under a mortgage, dated the 17th 
March 1873, for H150, which was both registered 
and occomiianicd with ixmHcasion. Defendant had 
no notice, tjxprcss or constructive, of tho plaintiff's 
previous mortgage. In 1873 plaintiff sued the mort- 
gagor for a mouey-cbiim unconnected with the mort- 
gage, and on the 2Utli February 1874 obtained a 
ih'crec for II 100. In execution of this money-decree 
the mortgaged iirojierty was attacbetl and sold by tho 
Omrt, at the plaintiff’s instance, tho defendant be- 
coming the purchaser for 1186 on the 17th Beptom- 
lier 1874. An unregistered certificate of the Ckjurt's 
sale, bearing date tbe 20th October 1874, was istued 
to defendant. In 1874 plaintiff brought a suit on 
l.'s mortg.agc (U) which suit defendant was not a 
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party), and obtained a decree (the date of which did 
not appear in evidence) for pOBseesion of the mort- 
gaged property against the mortgagor. In endea- 
vouring to eitPorce that decree, plaintiff was ob- 
structed by defendant on the 15th January 1876. 
Meld that, if it was passed subsequent to the Court's 
sale of the mortgaged property to defendant on the 
17th September 1874, the decree for ]K)ssession was 
valueless, as neither the title to, nor the possession 
of, the mortgaged property was then vest^ in the 
mortgagor. Held^ further, that as defendant had 
no notice of the plaintiff's mortgage when plaintiff 
caused the Court's sale to be made under his money- 
decree, or that the sale was made subject to Xhe 
plaintiff's mortgage, it was incumbent on plaintiff, 
as such money judgment- creditor, to inform defend- 
ant, when bidding for the right, title, and interest 
of the judgment-debtor in the mortgaged projicrty, 
that the judgment-creditor (plaintiff) held a mort- 
gage on the same proper* y, and iutcudod to enforce 
it, especially as the mortgage was neither registered 
nor accompanied with {K)HHeHsion ; and that the plain- 
tiff, having omitted so to inform the defendant, was 
estopped from enforcing his own mortgage against 
the defendant. Itcharam Dayaram v. Maiji Jaga, 
11 Bom,, 41, distinguished. Tukakam BIN At- 
HABAM V, llAMACUAl^BliA liUDllAKAM 

[I. li. R., 1 Bom., dl4 

109, - — Mortgage with’ 

out title , — Brioritg of mortgagee* s right. — i*. and his 
partners mortgaged certain iimnovcable property to 
plaintiff on the 11th October 18G9. They had then 
no title to the property, but they sulwequently ac- 
quired one by purclupse on the 29th June 1871. On 
plaintiff demanding that P, and his partners should 
make good the contract of mortgage out of the in- 
terest they had atapiired, the inatU‘r w'as referred to 
arbitrators,, who, on the 2t5th December 1873, made 
an award empowering plaintiff to sell the mortgaged 
property in satisfaction of his debt. The award 
was presented in Court by plaintiff on the 
28rd January 1874, and was tiled by the Court on 
the 23rd February 1874, Meanwhile, on the 14th 
February 1874, the proptirty was attached in execu- 
tion of a money- decree obtained by a creditor of P, 
and his partnei*s against them. On the 15th April 
1874 it was sold by auction and purchased by defend- j 
ant. In a suit brought by plaintiff to recover ixisses- i 
sion of the property, both the lower Courts rejected i 
his claim, on the ground that P. and his partners had j 
no right to the property when they mortgaged it to ! 
plaintiff. Meld by the High Court on second appeal, 
reversing the decrees of the lower Court, that the ' 
defendant, as purcliaser under a money-decree, could ; 
not defeat the plaintiff's right as mortgagee to sell j 
the property in satisfaction of his debt. Pbanjivan j 
Got ABDHO NBAS 9. Raju . I. li. R., 4 Bom., 84 | 

170. Mortgage of | 

properly already s.dd in execution, — Suheequeht 
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mortgagee with notice of previous sale. — Assignment* 
^Rejection of application under s. 269 of Act VllI 
of 1850. — Suit within one year. — On the 17th Octo- 
ber 1868, K. (defendant No. 1), one of the three 
sons of B., mortgaged certain immoveable proj>erty 
to one N. with possession. On the 19th December 
18GG, A. (plaintiff No. 1) obtained a money-decree 
against K. and the estate of his deceased father. 
In execution of that decree the property was sold 
by the Court and purchased by A. himself, who ob- 
tained a certificate of sale dated the 30th January 
18G8. He subsequently sold and conveyed the pro- 
perty to D. and C. (plaintiffs Nos. 2 and .3). On 
applying to the Court for jKissession, the plaintiffs 
were resisted by N. The Court rejected tlie plain- 
tiffs' application on the 11th July 1868. On the 
Slat May 1871, AT. and his two brothers mortgaged 
the projierty to M. (defendant No. 2), who took the 
mortgage with full notice of the Court sale to the 
idaintiff A, K. and his brothers paid off the mort- 
gage of K. out of the money borrowed by them from 
Jki. (defendant No. 2) on the mortgage of the pro- 
perty. N, returned liis mortgage- deed to K. and 
his brothers, who made it over to A/, lii 1878 the 
plaintiffs brought a suit against K. and M. for 
IKissession of the |)roperty. The SulMmlinate Judge 
held the plaintiffs eutitleil to recover it, on payment 
of the amount due to M. on his mortgage, being of 
opinion that M. was in the same position as iV. 
Oil appeal the District Judge disniiKsed the plain- 
tiffs’ suit on the ground that it was not brought 
within one year from the date when the application 
for })ossessioii was rejected. On apjK'al to the High 
Court, — J/eld that the mortgage by Jl. and his 
brothers to M., dated the Slst May 1871, was a 
mortgage of property which did not then belong 
to them, — their estate and interest in it having 
passed to the plaintiff A. at the Court sale. Held 
also, that the order of the 11th July 18G8, reject- 
ing the plaintiff’s a])plication for jiossession under 
section 2G9 of the Civil I'rtKiedure Code (Act VIII 
of 1859) did not affect the riglit to bring a redemp- 
tion suit against N. Held, further, that there was 
nothing to show any assignment, by jV., of his mort- 
gage, or any intention on his part to assign it to 
M., or to keep it on foot for M.*s benefit. The High 
Court accordingly reversed the decrees of the Courts 
below, and made a decree in favour of the plaintifft. 
Apaji BflmiAV V. Kavji 

[I. Ij. B., 6 Bom., 64 

171. — — — " Bigh^to redeem. 

— Parties . — Registration Act, XX of 1866, s, 60.— 
Priority. — Notice of prior unregistered mortgage . — 
On the 24th September 1869, Q. mortgaged certain 
laud to AT. Subsequently, on the 14th June 1870, he 
mortgaged the same land to P, Both the mortgages 
were for sums less than RIOO., The mortgage to H, 
was unregistered, but the subsequent mortgage to P, 
was registered. On the 2l8t June 1873, in a suit to 
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which P. was not a party, H. obtained a decree on 
bis mortgage, and at the execution sale he himself 
became the purchaser, and was put into possession of 
the land under his certificate of sale. On the 2l8t 
Septeml)er 1874, P, assigned his mortgage to the 
plmntitf. The deed of assignment was not regis- 
tered ; neither P. nor his assignee, the ]>laintiff, over 
had possession under the mortgage of 1870. The plain- 
tiff brought this suit to obtain ]M)88(»s8ion of the laud. 
Both the lower Courts disiniss4^ the plaintiff’s claim. 
On special ap^ieal to the High Court, — Held that, in 
order to bind P. by the decree passed in 1873, and 
thus make a good title to the purchaser under that 
decree, JI. sliould have made P. a jmrty to his suit, 
thereby giving P. an opjM)rtunity of re(h‘eining JI*8 
mortgage. JI, having neglecUul to do this, the plain- 
tiff in the present suit, as the assignee of the rights 
and equities of P., was entitled to redeem the mort- 
gage of II, in case it was proved that P. had notice 
of tliat mortgage. Suiybam d. Gknu 

[I. li. R., 6 Bom., 616 
See Kabak Pubshotam v, Dalatbam Vibohand 
[1. Ij. R., 6 Bom., 688 

172. — Fiircliaser of property 

mortgaged fVom grantee of mortgagor. — 

Decree and »ale by moriyagee, — Auction’purcfuuer, 

— Priority of latter otier purchaser from grantee 
of mortgagor, — Jn the year 181J9, A, mortgaged her 
shan* in a zeinindari to B, In 1870 she grunted a 
putni lease of the pro|)erty to C'., who transferred it 
to 7). Subsequently, A, made a gift of the property 
to K.f and in 1872 JE. sold the land so given to P., who 
thus iKKrame the owner of the putni and zemindari 
rights of the j)ro[>erty formerly belonging to A. In 
1873 Ji, brought a suit against P. (Uj which P. was 
not a jjarty) on his mortgage-bond, and obtained a 
decree for the sale of the mortgaged ]iroperty. At 
the sale the proynirty was purchased by O. (the son 
of 2>.), F. then brought a suit for rent agaitiHt U. 
and obtained a decree. O. thim brought this suit j 
i^ainst F, to have it declared that he was no longer | 
liable to pay rent, and to establish liis zeinindari 
rights, claiming a refund of the money paid under 
the rent-decree. Held that O. haul Imught the entir.. 
interest which A, and B, could jointly sell, and not 
merely the right and interests of A. sA they sUkkI 
at the time of the sale, and that he was, therefore, 
entitled to a decree <leclaring tliat he was no longer 
liable to pay rent to F. MrrnoBA Natu Pal r: 
Cau>DEBMoxEY Dabia , I. Ij. R., 4 Calc., 817 

173. Purchaser, AsBignee of.— 

Bjectment hy assignee of purchaser at sale in exe- 
cution of decree against pmsne mnrigagee. — Rights 
of parties. — Where immoveable pnqwrty mortgag4*d 
has been sold by a Court in execution of a decree 
obtained by the mortgagee eiiforct his lien against 
the mortgagor, a puisne mortgagee who has not been 
made a party to the suit U not bound by the decree 
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or sale, and is entitled to redtauti tho lirst mortgage. 
The assignee of the piirelmser of land sold in execu- 
tion of a mortgage-decree obtained hy a mortgagee 
in a suit against the mortgagor alone is not entitled 
to eject a puisne mortgagee ; hut where such a suit 
is brought and the puisne mortgagiH> does not object 
to a decree ordering him to jiay il)o amount realised 
at the Court sale within a (‘ertain time, or else to 
deliver up possession to the plaintiff and he for over 
foreclosed, he is entitled, on ])aynieni of tliu sum 
decrtMMl, to retain ^Hjssession as luorigagtH) both in 
respect of his original debt and of the Hum required 
to be paid hy him for its ])roU<ctiou. The ruling in 
Muthora Rath Pal v. Chundermoney Dabia^ I, L, 
R,,4 Calc,t817 ; and dictum of Wrht, in Shringar^ 
pure V. Pethe, /. L, JK., 2 Bom,^ 683, dissenttd from, 
Venkata v, Kannam . 1. Ij. B., 6 Mad., 184 

174. Suit by purohaser for pos- 

seBBiou. — Priority. — RquUg of redemption. — Re» 
gisiration. — Notice. — Parties to suit brought hy a 
first mortgagee. — Practice. — Amendment of plaint . — 
A.t the owner of certain land, mortgaged it to S. for 
ten years for HI, 600 by a deed tlated the 27th Nov- 
ember 1887. The deed was regisUjred, but 8. was 
not put into possession of the mortgaged laud. On 
the 17th January 1808, A. mortgaged the same land 
to the defendant R. for H260. The mortgage- 
deed was registered in May 1808, and recited that 
the mortgagee (defemluiit) was put in possession. 
The lower Courts found, as a fact, that the defend- 
ant had obtained imssession of the mortgaged j)roper- 
ty. sued A. on her mortgage, and obtained a de- 
cree against him, <laied the 8th DeeemlKn’ 1809, direct- 
ing satisfaction of the mortgage-debt by the sale of 
the mortgaged j)roj)erty. I'lii defendant was not a 
party to that suit. On the 10th March 1870, the 
land was sold in execution of that jlecree, and pur- 
chased hy the plaintiff forR99-12, with notice of tho 
defendant's mortgage. Or« the 28th April 1870, 
the defendant R. institutcil a suit ill ejectment 
against N. (the mother of A.), who was in occupa- 
tion of th(‘. land as tenant and ha^l failed to pay the 
rent. On the 7th July 1870, the plaintiff, as pur- 
chaser at the ahove-mentionevl sale, was put into ikmi- 
session, but on the 24tli August 1870, the defend- 
ant obtained a deerets in (ijeetineni against N. (the 
mother of A.) as her Umaiit. In execution of that 
decree the def<;iulant recovered possession of the land, 
dispossessing tint plaintiff, though lie had not boon a 
party U) the ejectment suit. The plaintiff thereupon 
brought the ]>reserit suit to rettover the land under 
section 230 of Act VIII of 1859. His claim was 
* rejected hy the Subordinate Judge, hut allowed by 
' the Joint Judge in ai>pcal. On siiecial appeal to the 
; High Court, — Held that the claim of 8. against the 
I laud was jirior to that of the defendant, inasmuch as 
; her mortgage was prior in date to the defendant's 
mortgage, and was registered. 8. liad a right to 
I unuuUiu a suit for the sale of the laud to saiiiidy her 
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mortgage, but she ought to have made the defendant 
(as subsequent mortgagee) a party to it, inasmuch as 
the equity of redemption was vested in the defendant 
to tlie extent of her (defendant's) mortgage, and she 
(defendant) would have been entitled to redeem the 
land by payment of the amount which might have 
been found duo to 8. in her suit. The defendant 
being in possession of the land at the time of the 
institution of the suit of 8., and her (defendant’s) 
mortgage being registered, 8. must be regarded as 
having had notice of the defendant’s claim, and was 
bound to make defendant a party to that suit in 
order to give a good title to a purchaser under such 
decree as might be made in that suit. 8. by her 
omission to do so did not afford to the defendant the 
opportunity of redeeming to which the defendant was 
entitled. Tlie plaintiff, notwithstanding notice of 
the defendant’s claim, became the purchaser, ah 
thoiigh the defendant was uot a party to the suit of 
8., and, therefore, not bound by the decree in it. 
The plaintiff, accordingly, was fully aware of the 
in&rmity of the title which he was acquiring. No 
doubt, the decree in the suit of 8. bound the mort< 
givgor A., who was a party to it, so far us his right to 
redeotii was ooucerned. The plaintiff, therefore, had 
a gooil title to the interest of A., and was entitled to 
redeem the land from the defendant’s mortgage. 
The utmost relief which the Court could afford to 
the plaintiff under the above circumstances was to 
|wmit him to amend bis plaint by praying a redemp- 
tion of the land from the defendant’s mortgage, and 
to treat his suit, which was iu the nature of an eject- 
ment suit, as one for redemption. The High Court, 
accordingly, reversed the decree of the Joint Judge, 
and made a decree for an account ou the defendant’s 
mortgage, allowing tlie plaintiff to retleem within a 
certain time on payment of the balance that might 
be found due to the defendant, or, in default, order- 
ing the plaintiff to bo for ever foreclosed from re- 
covering the laud. lieharam Dayaram v. Raiji 
Jaga, 11 Bom,, 41, and Shringarpure v. Pethe, L L, 
R,, 2 Bom., 633, referred to and followed. Eadha- 
UAi V, StfAMBAv VxiTATAK . I. Ii. B., 8 Bom., 168 

175. ' Execution . — 

Sale of equity of redemption. — Purchaser at execu- 
tion-sale. — Sale in eseontion of decree on mortgage 
prior in date, — Priority. — Possession, — Notice.-^- 
Certificate of sale. — On the 18th January 1877, the 
father of the plaintiffs purchased the interest of M, 
iu two houses at a sale in execution of a money-decree 
against M. The purchaser, however, never obtained 
po^Bslon and ho did not obtain the certificate of 
sale until the Slst July 1878. Subsequently to the 
•ale of the 18th January 1877, two suits were filed 
against M. ou mortgages executed prior to that date 
and d^reos in both were obtained against M, In 
execution of these decrees both the housee were sold 
and the respective purchasers were represented by 
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two of the defendants. The purchasers got posses- 
sion and both obtained salo-certificatcs, one prior to 
the sale to the father of the plaintiffs, viz., on 5tb 
February 1878, and the other subsequently, viz., 1st 
Novcml^r 1878. The plaintiffs now sued to recover 
the houses. Held that the plaintiffs were not enti- 
tled to recover as against the defendants. The plain- 
tiffs not liaviug either got possession or obtained a 
certificate of sale at the date of the sale in execution 
of the decrees on the mortgages, had only an inchoate 
title. The purchasers iu execution had no notice of 
the plaintiffs’ incipient riglit, and having been left to 
buy wliat, so far as they knew, was a complete title, 
they ougiit not to be disturbe^l at the instance of tlio 
plaintiffs who failed to assert their dormant right. 
Had tlie plaintiffs got into posik^ssion or obtained a 
certificate and registered, tliere would have been 
notice sufficient to put all persons interested on in- 
tpiiry us to their rights ; but while they chose to keep 
their rights wljolly in tl»e dark they invited others to 
act as if those rights were not in existence, and they 
could not hx»k to the (^)tirt8 to extend and complete 
sucli rights in a way wliicli would render the defend- 
ants victims not of their own negligence but of tlio 
iM*gIigenco of those who would gain by it. Nanjun- 
Di&VK V. Hrmapa . • 1. Ii. H., 9 Bom., 16 

176, San mortgage . — 

Mortgage with possession, — Sale in execution of 
decree obtained by first mortgagee. — Purchase by 
first mortgagee at such sale. — Suit by purchaser 
against second mortgagee for possession. — Rights of 
second mortgagee. — Redemption. — In 1866 R. exe- 
cuted a sail mortgage of certain land to the plaintiff, 
and four years afterwards mortgaged the same laud 
with ixmsession to the defendant. In 1875 the plain- 
tiff brouglit a suit against R, alone upon the mort- 
gage, obtained a decree, and be himself purchased the 
proi)orty at the Court sale hold iu execution of that 
decree. In attempting to take possession he was 
obstructed by the defendant, who was in posses- 
sion of the proi^erty as mortgagee. The plaintiff 
now sued the defendant for jH^ssessiou. Both the 
lower Courts held that the plaintiff should satisfy the 
defendant’s subseiiucnt mortgage before he could 
ret'over posaessiou. On apj[)eal by the plaintiff to the 
High Court, — Held, reversing the lower Court’s decree, 
that the plaintiff’s claim should be allowed. The 
plaintiff having brought to sale, in execution of his 
decrt‘e, tlie estate as it stood at the date of his mort- 
gage free from all subsequent incuinbrancesikthc fact 
that he himself was the purclnwcr could not affect 
the estate whicli passed by that sale. As the defend- 
ant bad not been a party to the plaintiff’s suit against 
R.y ho was entitled to retleem the property if he 
wishetl. Mohan Manob v. Toof Uka 

[I. Ii. B., 10 Bom., 224 

177. ' — Suit by mort- 

gagee for ptmesnon of mortgaged property. — 
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HOBTOAGiB — eotUinued* 

6. SALE OP MOUTGAGED PROPERTY— 

continued, 

(c) PUBCHASEBS — Continued, 

Suit by purchaser for possession— conL- 

nued, 

emption. — Purchaser for value without notice . — 
Under a registered deed of mortgage, dated in May 
18C9, the mortgagee had a riglit t(3 iininediate ]) 088 e 8 * 
sion; but by arrangement lietwecii the parties the 
mortgagors remained in jwssession, the right of the 
mortgagee to obtain possession as against them lading, 
however, kept alive. In October 18(i9 tlie mort- 
gagors sold tlio proiHsrty, and, thereupon, one Ji. 
brought a suit to enforce the right of pre-emption in 
resjwct of the sale and obtained a decree, and got the 
property and sold it in 1871 to V. In 1883, the 
mortgagee brought a suit against D. to obtain iK)S8ea- 
sion under his mortgage. Ileld^ also, that although 
it would be material to show that the defendant had 
in any way by fraud been kept out of knowledge of 
the mortgage, liis not having notice of it would not 
otherwise affect his liability, inasnmeh as the principle 
on which Courts of E(juity in England refim; to in- 
terfere against bond Jide purchasers for a vahiable 
consideration, without notice, when clothed with the 
legal title, had no api)licability in the Courts of 
llritish India. Ueldy under these circumstances, that 
there was no eiinitjible ground why the plaintiff's right 
under the mortgage, which had priority, should be 
<lefeateil by the defendant’s purchase. 1>UB«A PrtA- 
8AD «. SuAMunu Natu . I. Xi. B., 8 All., 86 

C. MARSHALLING. 

178, Mode of satisfaction of 

mortgage lien, — Nafo by third parly in execution. 
— Th<* plaintiff had a lien on three estat(!8 l>eloiiging 
to his debtor, and a third party having obtain<‘d a 
decree for money due from the same debtor, recovered 
his money by the sale of one of the three estaU's 
mortgaged to the plaintiff. Jleld that the sale dhl 
not release that estate from the mortgage, Imt that 
it forced the plaintiff to bike measures in the first 
place to recover the amount due to him from the re- 
maining estates included in his mortgJige-deed ; and 
that if a balance remained after he had realised all he 
could from these two remaining estates, he could then 
return to the third estate to recover the balance. 
Nowa Koowab V , Abdool Ruukkm 

[W, B., 1804. 874 

179. — Charge on 

several properties, — In a suit to establish a claim 
against three properties mortgage*! to the plaintiff 
but situate in different distrierts, where one of the 
defendants (the appellant) was interested in one only 
of the properties, the api>ellant liaving asked that 
plaintiff might be comi>elled to resort first to the 
two other properties for the satisfaction of his demand 
before touching the third, but having given no evi- 
dence to show that he was a bond fide sul>sc<|uent mort- 
gagee without notice of the prior mortgage, the Court 
declined to accc<le to the prayer lest they should l>e 
prejudicing the plaintiff’s righu or improperly con- 


MOBTGAGB— eoafifftred. 

C. MARSHALLING— ooafiiiW. 

Mode of sntisfaotion of mortgage lien— 

continued, 

trolling his remedies. Qiners, — Should the doctrine 
of inarshalling of securities be introduced into this 
country ? KuBTOOSEB CllEUOOBlA V. ISANKB M ADIIUB 

Dobs 12 W. B.> 114 

180. Charge on seve- 

ral properties.— Per Skton-Kauu,*/.— C ase romandod 
for the lower ("ourt to find whether, wlum projHJrty 
hypothecated for a bond has passeil U^ubond fide pur- 
chaser, the same can be declared liable to satisfy 
such part of a money-decree on the bond as cannot 
be satisfied from any other source. Per Nokman, J, 
— If A. has a mortgaige on two different estates for 
tlm same debt, and B. has a mortgaige on one only of 
the estates for another debt due from the same Jiarty, 
B. has a right in cijuity to throw A, in the first in- 
stance for satisfaction upon the security which ho, 
yi., cauuot touch, where it will not prejudice A.*s 
right or im])roperly control his remedies. A pur- 
chaser of one of the estates has the same eejuity us a 
mortgagee. Hisiionatii Mookkbjek v. Kisto Mo- 
uuN Muokbujkk . . . 7 W. B.. 488 

• 181. Priority. — ATotr- 

shaUing of securities. — Purchaser fur value. — Where 
the owner of certain proptirty mortgages it to A., 
and afterwards sells a porLimi of the mortgaged 
property to Ji.t it is not iiieuinhent on A. in suing to 
enforce his mortgage to proceed first against that 
portion of the property whieli has not been sold by 
the mortgagor. Lala Dilawah Sauai v. Dbwak 
Holakiua&i . . 1. L. B.. 11 CbIo., 258 

182. Money ’decrees, 

— Doctrine of marsh all iny. — Morlyagc’drcree. — Bur- 
plus sale-proceeds. — The doctrine of iiiarHliulling does 
not apply as lK.*tw(ten a mortgagee and attaeliiiig 
creditors of the mortgagor who Jnild mtinr money- 
decrees. A mortgagt*e brought a suit against tho 
mortgagor to have a declaration of his liem over tho 
niortgag«;d properties, and obtaino*! u decree. Ho 
afterwartls brought another suit against certain 
atbiching creditors of his mortgagor to have a decla- 
ration of his lien over certain surplus inom^ys in tho 
hands of the Collector, who, previ«)nsly to the institu- 
tion of the first suit, ha<l sohl cerUin of the mort- 
gaged propc.Tlies free of all iiicumhninces for arreurg 
<if Government revenue. Held that the mortgage- 
decree declaring tin; lien over all tJie mortgaged pro- 
perties covered the surplus sale- proceeds then in tho 
hands of the Collector, because these inonoys must. 

..*9 betw'iKm the mortgagee and attjM hirig creditors of 
the mortgagor, las taken to represent tho mortgaged 
properti**H. Heera Latl Mookerjee v. Janokeenath 
Mookerjee, 16 IP. H., followed. KlBTODAS 

Ki’Nnoo a. Uamkanto Roy (.'uowuiiby 

[L L. Bm 0 Calc., 142; 7 O. I., B.. 396 

183. Apportionment of debt.— 

JHyht of mortgagee to sell any portion of his securi- 
ty. — A mortgagee’s right bi realise his debt by sale 
of any ]>ortion of th<; land mortgaged to him cannot 
be cuvUiled by the fact that the poitioii of tie laiul 
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6. MARSHALLlNa*0O«/Mfi^. 

Apportionment of debt— continued. 
he elects to sell has been sold by tho mortgagor sub* 
sequent to the date of the mortgage and the pur* 
chase* money has been applied to liquidate a prior 
mortgage on tho laud sold. Baha Uaju v. Subba- 
BATOBU . . . 1. L. B., 6 Mad., 387 

184. JPurehaMer qf 

part of mortgaged property without notice, — Suit for 
Bale of whole property in eatief action of mortgage, 
— Marehalling, --Apportionment. — The equities 
which apply to a puisne incumbrancer in the marshal- 
ling of securities apjdy also to a bond fide purchaser 
for value, without notice, of a portion of property 
the whole of which was subject to a prior incum- 
brance. Tulei Ham v. Munnoo Lai, 1 W. li,, 353; 
Nowa Koowar v. Ahdool Ruheem, W. R., 1864,374; 
Biahonath Mookerjee v. Kiato Mohun Mookerjee, 
7 W, R., 483; and Khetooaee Cherooria v. Ranee 
Madhuh JDoaa, 12 W. R., 114, referred to. The mort- 
gagees of two properties, one of which had, subse- 
quently to the mortgage, been purchased for value 
honA fide by one wlio had no notice of the incum- 
brance, brought a suit to enforce their lien against 
both the proiHjriies origoially owned by the mort- 
gagor, impleading as defendants both the mortgagor 
and tiic purchaser. Held that, while there was no 
doubt that, iS the jmrehuser was comjx'llcd to pay 
more than the share of the mortgage-debt appor- 
tioned on the j)roperty purchased by him, he w'ould 
be entitled to contribution, yet, in a suit so framed, 
and having regard to the array of parties, such an 
apportionment could not be made at the stage of se- 
cond ajqxal. Kodu Mal v. IUm Hakaku 

[1. L. B., 7 AIL, 711 

186. Right of credit- 

or to realiae entire debt from one parcel of land 
mortgaged, — 2\, in execution of a money-decree, 
brought to sale and purcliased ctirtuin land of in 
1870 and remained in possession till 1879. In 1874 
V. obtained a decree against S. whereby the lands 
purchased by 2\ and other lands of were declared 
liablofor a mortgage-deht of HI, 802-8-0. In 1879 
V,, in execution of this decree, attached and brought 
to sale and purchased the lands in T,' a possession. 
Held, in a suit by r, to eject 7\, that K. was entitled 
to recover the lands unless T. paid the whole of V,*a 
decree-debt. TiMMABrA r. Laksumamma 

[L li. B., 6 Mad., 385 

186. — Right to proceed 

againat aeveral properties. — Suit on mortgage-bond. 
— J*urchaae of one property^ by mortgagee at in- 
adequate price where it was supposed to be subject to 
mortgage In a suit to recover principal and 

interest on. a bond which mortgaged the obltgi^e’s 
ibare in thriH) villages, K., S., and P., tho defence was 
Umt plaintiff had ]mid himself by becoming the pur- 
chaser at a sale in oxecutiou of anotlier decree of the 
obligee’s rights in K. at a price inadequate to the 
fidr value. It was found that, at the sale in question, 
the bids were made on tho uiiderstandiug that the I 
property was burdened with the plaintiff’s bond-debt { 


MOBTGAGB^eoaffufMd. 

6. MARSHALLING— eoafiatwd. 
Apportionment of deibt— continued. 

—^Held that, as plaintiff chose to give out to the world 
of buyers that he intended to burden the village K. 
with the payment of the whole sum due to him, and 
took advantege of the lowness of the bids to buy the 
property himself, he could not now bo allowed to 
proceed against the other properties. Byjonath 
Sahot 0. Doolhun Biswanath Kooer 

[24 W. K., 83 

; Charge on vari- 
ous properties. — Mortgagee as purchaser of equity of 
redemption in part of mortgaged property. — Pro- 
perty which is the subject of a mortgage when sold 
in satisfaction, must be sold as a whole and not piece- 
meal at the pleasure of the mortgagee, especially 
when he has Income owner of the equity of redemp- 
tion in part. The proi)er course is to make an 
enquiry into the relative values of the properties 
included in the mortgage and to burden each with a 
proportionate share of the debt. It must not he 
assumed that the Government assessment represents 
the true value of estates, Kisiten Pertab Saiiee 
Bahadoor V. Lalla Nuiij) Coomar Singh Parray 

[26 W. B., 388 

138. Charges on 

mortgages of different shares of' same property . — 
Priority.— Form of decree.— In certain lands A. 
held an S-annas share, and R. and C. each a 4-anna8 
share. A. having mortgaged his share to O., the re- 
spondent took a mortgage of the whole estak*, and 
afterwards the appellant took a mortgage of R.*s 
share and half of A.'s share. Suhscquently, the re- 
spondent purchased the Oiiuity of redemption of tho 
entire estate, the amount of the piirchase-money lio- 
ing more than sufficient to pay off the first and se- 
cond mortgages. Held that the appellant was euti- 
tied to have an apjK)rti(mmcnt of the amounts covered 
by the different mortgages made, and to havt* an 8- 
anuHS share in tlie land put up for sale, unless tho 
re8)K)ndent was willing to pay off his mortgage-debt. 
Rule of apportionment and k)rm of decree set out. 
Gunga Naeain Sen v. Hurris Chun dee Chang- 
e C. L. B., 336 


— Charges on 

aeveral properties.— li appearing that the mortgagee 
deliberately abstained from executing his decree 
against eleven properties >\hich still remained in the 
possession of the mortgagor, but proceeded against 
the one projK-rty which had passetl out of the mort- 
gagor 8 {lossessiou, the mortgage debt was directed to 
Ih* ap|H)rtioiu*d between the twelve projxrties, and 
the mortgagee was not to be allowed to take out exe- 
cution against the property which had passed out of 
the mortgagor’s possession, except for tlje amount 
which should bo apportionetl to such property, with- 
out satisfying tho Court that he had made every pos- 
sible effort U) execute the remainder of his decree 
agiiinst the other eleven premerties. Ram Duun 
Drub r. Mohksh Chunbbh Cuowdhby 

[L L. B., 8 Gala, 406 ; U C. L. B., 665 
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6 . MARSHALLING— 

Apportionment of debt — continued. 

190. Chatget on 

separate mortgaged properties, — One of two mouzahs 
upon a mortgage of which A. had obtained a decree 
with an order for sale of the mortgaged properties 
was attached in execution of another decree and sold 
subject to the first decree. A, bwame the purchaser, 
and now sought to execute his decree by the sale of 
the second inouzah, claiming to charge his entire 
debt upon that village. Held that he was Imund to 
give credit for the pro]X)rtionate share of the debt 
assignable to the first mouzah, and entitled only to 
execute his decree against the second village for the 
amount chargeable thereon. Azimut Ah Khan v. 
Jowahir Singh, 13 Moore*s I. A., 404, cited. 
Gossyen Lucumbb Nabain Poobi ». Hicham SiNnit 

[4 C. li. R., 294 

Yakoob Ali CnowDnEY v. Ram Doolal 

[13 O. L. R., 272 

7. TACKING. 

Principle of tacking. — 

Purchase of equity of redemption. — English law.-~~ 
In IH'IO A. mortgaged certain lands to B., which he 
had granted in putni at a rent of 11145. Subse- 
quently, in Stsptember 1841, A. grantt*da fresh putni 
at a rcducetl rent of HiK); and on the 9th October 
1841 A. mortgaged the same lands to C. In 1850 C, 
obtained a decree for the redemi)tion of the mortgage 
to //., and he i)aid off the debt to B . : but it did not 
apjiear that he took an lissignment of the mortgage 
for the purjK)8e of keeping it on foot as a security 
against incumbrances created by A. subsequently to 
the dat<* of that mortgage, and prior to that of 
the mortgage U) himself ; and in 18()2 he obtained a 
final de».ree for foreclosure against A. In a suit by 
C. to set aside the lease of 8cptember 1841, — Held 
that it was valid and binding ujKm him. Semhle,^ 
The Knglish j)rincij)lo of tacking does not apply to 
mortgages of land in the niofiissil. Gauk Nauayav 
Mazumbab V . Huaja Nath Kunuu Ciiowohuy 

[6 B. li. R., 403 : 14 W. B., 491 

192. — English law . — 

Tlie Knglish law of timking is not recognised in 
the Courts of this country. Ubaya Cuanbba Kan a 

9 . Bhajahabi Jana 2 B. L. B., Ap., 45 

Oboy Chubn Kan a v. Bbojohuey Jana 

[U W. B., 310 

— — ’Redemption . — 

The owner of a house in 18G1, in consideration of 
R190, mortgaged it to the defendant, and put him 
into possession. The mortgage-deed needed no regis- 
tration, and was not registered. The mortgagor next 
mortgaged the house in 1873 to the plaintiff for iUiOO 
by a deed <luly registered. He again in 1874 borrow- 
ed on the same security a further sum of H500 from 
the defendant, and executed in his favour a deed of 
mortgage w'hich was duly registered. The plaintiff 
in 187G sued the mortgagor for p^wsession, and ob- 
tained a decree, the execution of which the defend- 
ant resisted. The plaintiff now sued the defendant 


MORTGAGE— eoaftmiml. 

7. TACKING— eoaftiiNSif. 

Principle of tacking — eoMtinued, 
to eject him, and to obtain possession of the mort- 
gaged property until payment of the amount due on 
his mortgage. The defendant denied the plaintiff’s 
mortgage and set up his own two mortgages, and 
claimed to be paid the amount due or. both of them 
before he could be called upon render up possessiou. 
Held that the Knglish doctrine of tacking was of so 
special and iechnit'a! a character, and so little found- 
ed on general principles of justice, tliat it ought not 
to be held applicable to the mofussil of Bombay, but 
that the obligations arising out of successive mort- 
gages should be discharged in the order of their date. 
He/d, consequently, that the defendant’s right as 
against the ])laintiff was either to redeem the plain- 
tiff’s intermediate mortgage, or else to hold the mort- 
gageil prtqKTty until his own first mortgiige was 
redeemed by the plaintiff ; but that the defendant 
could not claim to retain ])osse8Hion, as against the 
plaintiff, until his second mortgage, as well as his 
first, was paid off, since plaintiff’s mortgage; was prior 
in date to, and therefore was to be preferred before, 
the second mortgage of the defendants. NabayAK 
YeNKOBA V. PANBUEANa KAMAT 

[1. 1j. B., 7 Boxxl., 626 

194. - ' ' Redemption, 

The mortgagor of an estate gave the mortgagee four 
successive bonds for the paynumt of money, in each of 
which it was stipulated that, if the amount were not 
j)aid on the due date, it should take priority of 
the amount due under the mortgagts and redemption 
of the mortgage should not be clai)iied until it had 
been satisfied. The represeiil-ative in title of the 
mortgagor subsequently sued the mortgagee for 
]M>sHosHion of such estate on payment merely 
of the mortgage- money. Held that, although such 
lH)ndH did not in so many w(»rds create charges 
on such estate, yet inasmuch as it appeared from tiieir 
terms that it was the intention of the parties that the 
equity of redi;mption of su(;h estate should 1 h) post- 
]H>ned until the amount of such bonds laid lanni paid, 
the represimtative in title of the mortgagor was not 
entitled to {Htssession of such estate tm payment 
merely of the mortgagu-money. Allu Kuan «. 
liosuAN Kuan . I. L. B., 4 AIL, 65 

105 . Redemption,—^ 

Further charge. — ’i'he mortgagor of an (‘state gave to 
the mortgagee, subsecpiently Ut the date of the mort- 
gage, two successive money-bonds, in each of which it 
was stipulated that, if the amount were not [siid on the 
due date, it should take priority of the amount due 
Tinder the mortgage, and that redemption of tile mort- 
gage should not la; cfaimed until the bond liad been 
satisfied. The assigiu'c of the eijuity of redemption 
sued for [Ktssession of the (.‘state on payment merely 
of the mortgage-money. Held that the two subsequent 
bonds did not create a further charge on the mort- 
gaged premises, although they would prevent the 
original mortgagor from red(;eming without paying 
their amounts. Habi Mauadaji Sayabeae v, 
BalAJUBUI iUafiUliAIB Khaeb 

[L Ii. B., 9 Bom., 238 
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MOBTQAGB—con^tiMMd, 

8. REDEMPTION. 

(a) Right of Bedbhftioit. 

290 . Essential oharacteristio of 

mortgage. — Agreement waiving right to redeem . — 
When; a document is, on its face, a mortgai^c, the 
rigiit to redcx;m is so much an essential as not to be 
variable by agreement. The question of intention 
extra the document docs not, therefore, arise. Sama- 
THAL t>. Matuoosei Kamatchi Auma Boyi Saib 
AvBUGUL 7 Mad., 393 

197. — Usufructuary 

mortgage,^ Alteration of original transaction . — 
When the original transaction is an usufructuary 
mortgage, the mortgagee is entitled to nothing 
beyond the repayment of his principal and interest 
from the usufruct of the property. The Court, will 
not allow additional advantJig(!8 tfj Ikj obtained thi^ough 
the necessity of the debtor, by the conversion of a 
mortgage into a transaction of a different nature. 
Once a mortgage always a mortgage, is a principle 
not to be departed from. Consequently an estate 
mortgaged is always redeemable. Kasbbsautii v. 
Bubbkaubb Loll. Tbwaubb Loll t». Kassrunautii 

[W. B., P. B., 79 
Asapal Singh ». Nunkoo Singh . 3 Agra, 216 

199 ^ Right to get back land on 

deposit in usufructuary mortgage. 

Jteg, I of t7i)S. — Demand of land in —The 

mortgagor uu<U*,r a zur-i«peshgi is entitled, under 
section 2, Regulation I of 17118, to deinaml back his 
land immediately after making his <h*po8it. If by 
mistake or otherwise he demands more land than is 
oomprisiMl in tlie mortgage, that is not a matter 
which can justify the mortgagtK< in keeping )>osses- 
sion of land which is in fact comprised in it. Moiiun 
Lal V, Ali Afzol . . W. B., 1864, 219 

199 , Objection to redemption.— 

purchaser who has not paid purchase-money . — In n 
suit brought to rodoom the purchased j)roiK?rty, tlie 
mortgagee cannot avail himself of the objection, that I 
the full amount of purchase-money has not been paid, j 
The mortgagee has only the right to bo s.atisfiod that | 
the person claiming redemption is not a stnuiger, hut 
one to whom the equity of riHlcmption has Iwen 
transferred by a bond fide sale. IIkkua Singh v. 
Kagho Nath Suuai. Riiuutii Singh v. Rag ho 
Nath Suhai . ... 8 Agra, 30 

209 , Deposit giving no right to ■ 

redeem. — Beng. Reg. I *f 179S. — Retyj. Reg. XVll I 
of 1806 , s . 7 , — Whei*o money woaj imid into Court by a j 
^‘rson alleged to be a mortgagor of <H*rtain proiH‘rty ! 
after notice of foretdosure, wiyiout any actual rcstric- , 
tion being plactnl ow its lioing paid over to the allcginl 
mortgagee, but the payment was made with a notice ■ 
in these Words ; ♦* 1 have shown the mortgage to Ik* ; 

false and fraudulent, and to set aside the kobala 
and to get hack the money I shall hereafter institute 
a regular suit ; ” it was lu*ld that Regulations I of , 
1798 and XVII of 1806, section 7, did not apply to | 
such a case. Such payment gave no right to wmUm'ui. . 
Abdool Rahman e. Kistolal (Ihosr ; 

[a U B., Sup. VcL. 593 : 6 W. B., 226 : 


MOBTQAQE — continued, 

8. REDEMPTION— 

(a) Right of Rbhbmption — continued, 

201. Mortgage becoming sale 

if not redeemed in certain time.— Jfa^ra^ law 
of mortgage. — Beng. Reg. XVII of 1806,-— In a suit 
instituted in 1853 to redeem a mortgage containing 
a clause making it an absolute sale in default of re- 
demption by a certain date, — Held that, in the 
Madras Presidency, effect must bo given to that clause, 
the liegulation XVII of 180G not being applicable. 
Pattabhibamibr V. Vrnkatauow Naickbn 

[7 B. h, B., 136 : 16 W. B., P. C., 35 
13 Moore’s I. A., 660 

202. Bight to redeem by deposit 

of principal. — Possession of mortgagee.— 0\\ a 
question of a right of a mortgagor to redeem by de- 
posit of the principal sum due only, the length of 
poss(*ssion by the mortgagee is immaterial. Abdulla 
Khan v. Upendra Chandra 

[6 B. li. B., Ap., 63 

S. C. ABDOOL KHANC. UpBNDRO ClIUNDEUlJurT- 
TACIIARJEB . . .14 W. R., 278 

203. Time for redemption.— 

Stipulation for payment by instalments . — A mort- 
gage-deed stipulated for the licpiidation of a moiety 
of the debt by tl»e nsnfnict of certain land for seven 
years, and as to the other moic?ty, stipulated for its 
repayment by instalments in live years, and, in de- 
fault, for its liquidation by the posstission and the 
usufruct of the same land lx*ing continued and enjoy- 
ed after the c.xi)iry of the seven years* term, but no 
further term was created, — Held that the mortgagor 
was entitled to redet'in at anytime aft(*r the ex])iry of 
the seven years* term. Marana Ammanna v. Pbn- 
DYALv Pkrubotdlu . I. L. B., 3 Mad., 230 

204. Decree for re- 

demption. —Execution barred by liinitati jH. — S econd 
suit to redeem . — In a suit for redemption of a mort- 
gage a decree was passed by consent to the effect 
that the land was reiletunable upon ])ayrnent of a cer- 
tain sum on a certain date, but there was no direction 
in the decree that in default of payment the mort- 
gage bo foreclosed. This decree was not executed. 
After three years the right, title, and interest of tho 
mortgagors in the land was pnreliasetl in execution of 
a decree by the plaintiff, who thereupon sued the 
mortgiigees to rt'ileem the land , — Hetd that the 
plaintiff wais entitled to redwni. Pkuiandi v. 

Angappa . . . I. !«. B., 7 Mad., 423 

206. Bedemption of mortgaged 

land subsequently assessed with revenue. — 
A mortgagor of lakhiraj laud subsequently assessed 
with Goverumeut revenue is not entitled to redeem, 
except on p.-iyimint of the amount jmid fcy the mort- 
gagee to Government for revenue, with interest in 
auldition to the money due under the mortgage. Hat 
in a suit for redemption, in which the mortgagor 
dc{X)sit4Hl l>efore suit the amount of the principal 
sum lK>rrowed by him, he is entitled to a decree on 
paiyment into Court of the further sum paid for 
Government revenue. J 0 YPR 0 K.ASU Uov p. Ooujhan 
JIIA 3 W. R., 174 
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HO RTQ AQE^eon i inued, 

8. REDEMPTION — continued, 

(a) Bight of REDEMPTioN--ooit^tnue(l. 

2 QQ, Attaching creditors, Bight 

of, to redeem. — Civil Procedure Code (Act X of 
1877) t es, 276, 282, 29 3. '-An attacliing creditor lias 
not, as such, any right to redeem a mortgage subsisting 
prior to his attachment. SooBiiUL Cuundeb Paul 
V, Nityb Chuen Bvsack 

[I. I*. B., 6 Calc., 668 : 7 C. L. B., 201 

207. Putnidar, Right of, to re- 

deem. — Terms utK)n which a putnidar was let in to 
redeem stated. Kasimunnissa Riuke v. Nilhatna 
Bose I. L. R., 8 Calc., 70 

[0 C. li. R.. 173 ; 10 C. L, R., 113 

208. Heir of mortgagor. Right of, 

to redeem. — Uight of purchaser, — Limitation , — 
Suit to redeem against transferee, or (in alternative) to 
enforce terms of purchase. The form of mortgage 
was the usual indigo i)lanLcr’8 mortgage, with jiower 
of SJile. After heavy losses the agents (mortgagees) 
8to])i)cd the factories, and sold them, informing the 
planter (mortgagor) of the sale, and suggesting his 
concurrence, lie, in a written acknowledgment, gjwc 
reluctant assent : he was not called on for any formal 
confirmation or act; the mortgagees wrote off the 
greater part of the debt to profit and loss, cj*editcd the 
purchase-money, and closed the account. The pur- 
chaser tof)k and retjiined iwssession. After two years 
the mortgagor died, leaving a will, in which he de- 
scrilied his property, but did not mention the mort- 
gaged ffvetories. The conveyance to the ))urchaser 
was prodiKHid, in which the nuirtgagor was made a 
party, but which was dated and executed after the 
mortgagor’s death. It purj)orted to bi‘, not an exer- 
cise of the power of sale, but a transfer of the h*gal 
esUte by the mortgagees at the rcipn-st of the mort- 
gagor : it was excc.uted by tlie mortgagees and pur- 
chaser. Held, firstly, that the mortgagor’s heir was 
not (Mititled to redeem (see also Sreemubnoncy lichee 
V. Goberdhone liermono, 2 Ind.Jur,, A. 8„3J9); also 
that, on disiiiissal of the redemption suit, no terms or 
conditions c(mld be imiM>sed on the defendant, who in 
this case held under the (>rigiual conlra<*t of sale to 
which the mortgagor assented. Held, s<*coudly, that 
even had the contract included (as argued for ap])cl- 
lant) an undertaking to indemnify from liabilities, 
the iwymeiits sought to be reimbursed were l>eyond 
six years, and no fraud was proved ; therefore us to 
these the suit was barred. Doucett v. Wise 

[2 Ind. Jur., N. S., 280 

209. Conditional 

Male.-- Surety, Assignment to, from mortgagee.— 
Right of redemption . — On a mortgage of land with 
a proviso that in default of repayment of the money 
advanced the mortg^ige should be turned into a sale, 
a thinl party joined as surety, undertaking to repay 
the amount ailvancod if the mortgagor made default 
in payment at the stipulated time. Default was 
made and the surety paid the money, and took an 
assignment of the land from the mortgagee. Held 
that the heir of the mortgagor was entitled to re- 
deem, and that as against him the surety could not 


MORTGAGE— 'OonftaKsd. 

8. REDEMPTION— ooaf/fiasd. 

(a) Right of REUKiirTiOH— oofi<fna«(f. 

Heir of mortgagor. Right of^ to redeem 

— continued, 

claim to hold the lands as purchaser. GoBAXi 
Kanaji V, Natiiu bin Afpaji . 1 Bom., 185 

210. Assignee of mortgagor. 

Bight of^ to redeem. — Razinamah.-~ Qatkuli 
tenure. — ICxtinguuhment of equity of redemption.— ^ 
A mortgage-decil of gatkuti land contained a clause 
by whicli the mortgagor agreed, at the expiration of 
the jwriod for whicli the mortgiigo was nuule, to give 
a razinamah of the mortgage land. In accordance 
with this stipulation the mortgagor gave a razinamah 
to Government by which he gave up all claim to the 
land, which was then granted to the mortgagee. 
Held that the etpiiiy of redemjition of the mortgagor 
was thereby extinguished. Rankk talad AvaJI 
Mali «. Rama Bai kom Mauadu Mali 

[6 Bom., A. a, 265 

211. Puisne mortgagee. Bight 

of, to redeem. — Prior mortgagee, — A puisne mort- 
gagee is entitleil to redeem from the prior mortgagee 
who obtains a foreclosure dei;ree iu a suit to which 
tlfc puisne mortgagee is nut miule a party or from 
the purchaser in the foretfiosure suit ; and it is im- 
material whether the puisne mortgage is or is not 
registered, or whether the prior mortgagee at the 
datt? of the suit had or had not notice of the puisne 
mortgage, ’i'hc plaintiff charging the defendants 
with colluHiou sued to eject them, hut the Court found 
he was only a puisne mortgagee, and one of the 
defendants a jirior mortgagee. The Court, however, 
allowed the plaintiff to change his ease, and in the 
same suit ])crmittcd him to redeem the defendant. 
Sankana Kalana V, Vibupa kbu apa Uankhjiapa 
[I. L. R., 7 Bom., 146 

212. Redemption of 

first mortgage by further mortgage, — Held that 
a inorigagt! contract received as a security for a re- 
payment of loan, does not incaiHicitate the mortgagor 
from any other dealing with the property, except in 
defeasance of the right of the mortgagee. VVhoro 
therefore a 7.ur-i-p<!Hhgi lease had Im-ou granted to 
the defeiidant for nine years, e/mtaiuiiig a stipula- 
tion that the mortgagor should not alienate or mort- 
gage the land,— //e/d that a sec.ond zur-i-jieshgi to the 
plaintiff ma<le after the exjiiratioii of the nine years' 
term, for the bond fide purpose; of paying off the 
debt due on the first mortgjige was not voidable as 
contravening the terms of the first mortgage lease, 

. and the jilaintiff wiis entitled to sue to redeem tho 
first mortgage. Dookhcuoek Rai v. H tda yutool- 
LAii Agra, F. B., 7 : E(L 1874, 5 

See Mahomed Zakaoolla v. Bankb Pbeshad 

[1 H.W.,Bd.l873,185 

Subopal v. Dben Dyal . 5 N. W., 145 

213 . Purchiiser of equity* of 

redemption, Right of, to redeem. — 

ary muftgage followed by sale, — Jievioal of mart* 
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ICOBTGAQB — continu$d, 

8. REDEMPTION^conftiitted. 

{a) RiaHT 07 BlX>SlfPTION^CO»f/»«0<I. 

Purohaser of equity of redemption, RigRt 
of, to redeem — continued* 

gage hg oancelment of sale. — Miachment in exe* 
oution of decree. — Z. mortgaged in 1859 certain im- 
moveable property, being joint ancestral property, 
for a term of five years, giving the mortgpagce pos- 
session of the mortgaged property. In 1861 Z. sold 
this property to the mortgagee, whereupon the sons 
of Z. sue<l their father and tlie mortgagee, purchaser, 
to have the sale set aside as invalid under Hindu law, 
and in August 1864 obtained a decree in the Sudder 
Court setting aside the sale. The mortgagee, pur- 
chaser, remained, however, in possession of the pro- 
perty as mortgagee. In May 1807, Z. having sued 
the mortgagee for possession of the property oiu the 
ground that the sale had l>ecn set aside as invalid, the 
High Court held that Z. could not be allowed to 
retain the purchase- money and to eject the mort- 
gagee, purchaser, but must bo held estopped from 
pleading that the sale was invalid. In November 
1867, one K* having caused the property t<» l)e at- 
tached and advertised f r sale in the execution of a 
decree which he held against Z. and his sons, the 
mortgagee oh jectcMl to the sale of the property <m the 
ground that Z. and his sons had no saleable interest 
in the property. This objection was disallowed by 
the Coiirt executing the decrcic, and the rights and 
interests of Z. and his sons were sold in the execution 
of the decree, K, ])urcha8ing them. In 1878 K. sued 
as tlie purchaser of the e(|uity of redemption, for 
the redemption of the mortgage of 1859, Held that 
K. was entitled tx) redeem the property. Held also, 
that the mortgagee not having contested in a suit 
the order dismissing his objection to the sale of the 
projMjrty in execution of K*s decree, he could not 
deny that K, hiul purchased the rights and interests 
remaining in the property to Z. and his sons. 
Held also, that the mortgagee had no lien on the 
property in respect of his purchase-money. Held^ 
also, that, it being stipulated in the deed of mortgage 
that the mortgagee should pay the mortgagor a 
certain sum annually m “ malikana,’* and the 
mortgagee not having paid such allowance since the 
date of the sale, the plaintiff was entitled to a deduc- 
tion from the mortgJige- money of the sum to which 
such allowauco amounted. Basant Uai o. Kanafji 
XiAJt • • • • X. la. R«, 2 All.| 466 

3 J 14 . PurohaBer of property. 

Right of, to redeem. — Suit for ejectment uhere 
there is an equitable lien on the property 1848, 
H* L. obtained a decree against R* C. and R. h., and 
in 1863 at a sale in execution of that decree the 
plaintiffs* ancestor purchased the property now in 
dispute and took [Kissession. In 1861 one K. R* 
sued the representatives of R* C. on a mortgage- 
bond under w'hich a sum of money wne alleged to 
have been secured u{x>n the said property, and 
obtained a decree against the defendants personally 
which did not din*ct sale of the mortgaged property. 
The plaintiff*8 ancestor bought the property with the 
knoadedge of the mortgage. JT. A in 1868, in exe- 


MOBTGAQR — eontinned, 

8. BEDEMPTION--cafiftitt(sA 
(a) Bight of REDBMPTioir — continued. 

Purchaser of property, Right of, to re- 
deem — continued. 

cution, sold the right, title, and interest of her judg- 
ment-debtors in the property to the defendants who 
paid &5,000 as consideration money and obtained 
possession. In a suit to eject the defendants on the 
ground that the latter obtained no title to the pro- 
perty by their purchase, — Held that so far as the 
defendants* money had gone to pay off the charge 
which AT. R. had on the land to that extent they 
were entitled to stand in her shoes as an incum- 
brancer ; and that the suit as far as regards the land 
covered by the mortgage-bond must be taken to be 
a redemption suit and the plaintiff ought not to be 
allowed to recover the property without paying the 
defendants so much as on a proper taking of accounts 
might appear to l)e due to them. Rambssub Pbb- 
SUAD Nabain Sikqu 0. Doolbb Chand 

[10 W. R., 422 

216. Right to redeem sub-ten- 

ures purchased by mortgagee. — Acquisitions 
by mortgagor and mortgagee. — 8(emA/c,— Under the 
English law, which, in so fur as it rests on principles 
of cM|uity and good conscience, may properly l)e applied 
in India, it is recognised as a general rule that most 
acquisitions by a mortgagor enure for the benefit of 
the mortgagee ; and, conversely, that many acquisi- 
tions by a mortgagee are, in like manner, to be treated 
as accretions to tlie mortgaged projierty, or substi- 
tutions for it, and, therefore, subject to redemption. 
But semhlCf — It cannot be aflirmed that every pur- 
chase, by a mortgagee, of a sub- tenure existing at 
the date of the mortgagt*, must lie taken to liuve been 
made for the benefit of the mortgagor so as to enhance 
the value of the mortgaged property, and make the 
whole, including the sub-tenure, subject to the right 
of redemption on equitable terms : — e. y ., where there 
is a mortgage of a xemindari in Lower Bengal, out of 
which a putni-tenure has been granted, the mortgagee 
in possession might buy the putni with his own funds 
and keep it alive for his owui benefit. An Oudh 
talixikdar granted an usufructuary mortgage of a iior- 
tion of his talook, in resjiect of which there existed cer- 
tain subordinate birt tenures. The mortgagee having 
subsi^quently aeijuired these birt tenures by purchase, 
did not, as ho might luive done, keep them alive as 
distinct sub-tenures, but treated them as merged in 
the talook. The mortgagor, many years after, brought 
a suit for redemption, when the question arose, W’he- 
ther upon repaying the sum expended by the mort- 
gagee in the purchase of the birts, in addition to the 
amount due on the face of the mortgage-deed, the 
plaintiff w^as entitled to the ixissessiou fif the estate 
as then enjoyed by the mortgagee ; or whether the 
latter was entitled to retain the birt rights and 
inU>rest8 purchased by him as an absolute under-pro- 
prietary tenure in subordination to the talookdar, and 
to have a sub-settlement on tlmt basis, — Held that 
the plaintiff on repayment of the original mortgage- 
debt, and on reimbursing the defendant the sum 
! expended in purchasing the birts, was entitled to 
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MORTGAQB — continued, 

8. KEDEMPTIOK— 

(a) Right op Rbdbmftiok*— ron/tiitf0<2. 

Bight to redeem sub-tenures purchased 
by mortgagee — continued, 

re-enter on the estate with all the right s and privi- 
leges enjoyed by the latter. Kibhbnhatt Ram d. 
Mumtaz Ali Khan 

[L li. B., 5 Calc., 198 : 6 C. Ii. B., 213 
L. B., 6 I. A.. 145 

216. Bight where mortgagee 

has purchased equity of redemption. — Act K/ 
of 1S55, Construction of^iSate of legal and equitable 
rights qf judgment-aehtors. — Clause 1, seetioii 1, Act 
VI of 1855, shows that the statute was designed fur 
the benefii of creditors, and that it authorised sale of 
both the legal and equitable rights of judgment- 
debtors. Under this clause, therefore, an equity of 
redemption was a kind of ])roperty that might be 
6ei/.ed and sold. A.t a mortgagee who takes from B, 
as security an existing mortgage from C. to Ii,, stands 
in the same ]> 08 ition towards, and is subject to the 
same equities in respect of, the mortgagor B., who 
has assigned that mortgage to him by way of 
sub-mortgage, as B., himself, a mortgagee, does to 
the original mortgagor C, A mortg>q^ee, at a 
Sheriff’s sale lield under a writ of Ji, fa. sued out 
by him ujk)!! his mortgagor’s bond and warmnt to 
confi'HS the iiH)rtgage-debt, jmrehased Ids mort- 
gagor’s equity of redemption and obtained a convey- 
ance thereof from the Sheriff under clause 3, section 
1, Act V 1 of 1855. Held, in a suit by the mortgagor 
jigainst the mortgagee for redemjdion of the m(»rt- 
gage, that the latter was entitled under that Act to 
hold the mortgaged estate against the mortgagor 
freed from the equities existing in him previous to 
sale ami conveyance of his rights and interests under 
the nit)rtgjige. ToYLUCKOMouuN Taooub V, Go- 
bind Chun OKU Sen 

[1 Ind. Jur., O. S., 128 ; 1 Hyde, 289 

217. Redemption where mort- 

gagee has partitioned property.— 

with right to redeem. — A mortgagor’s right to re- 
deem what he has mortgaged is indefeasible, and 
cannot be interfered with by unauthorised acts of 
the mortgagees, e.g., a butwarra entered into by the 
latter. Muzuuh Uobsbin «. Uuu Peushad Hoy 

[16 W. B., 863 

218. Omission to execute de- 
cree for redemption in Bffect of fresh 

suit for redemption. — Where a decree for redemption 
is obtained, but is not executed within the prescriljetl 
period for execution, the mortgagee does not, by 
omission of the mortgagor to execut<» the decree, 
cease to be the mortgagee, but the mortgagor or his 
representative may still maintain a fresh suit for 
redemption. Chaita v. Pukum Sooku 

[2 Agra, 266 

219. Alienation by mortgagee 

pending foreclosure suit. — Effect of on nght of 
redemption. — Where a mortgagee alienates the 
mortgaged property while the foreclosure suit 


MORTGAGE ’-continued, 

8. REDEMPTION— rosfi’sspci. 

(a) Right op Rbobmptioit — continued. 

Alienation by mortgagee pending fbre* 
closure BUit^continued, 

brought by him is ponding, such alienation cannot be 
allowed to stand between the mortgagor and thoie 
rights to redeem wbieh that suit in its ultimate issue 
may have left open and afiirmed to him. MOVSOOB 
Ali Khan v. Ojoodhya Ram Kuan 

[8 W. B., 899 

220. Bight of purchaser to re^ 

detiJDi,-~'Ejfect of sale bg mortgagor. — Whore a 
mortgagor ladore the exj)iry of the year of gnu;e and 
aft4'r sale to u i)nr(dia8er agreed with the mortgagee 
that of the two villages conditionally mortgagi'd, one 
should be given to Inm and a <leeree of foreclosure 
for the other should Im* obtained by the mortgagee, — 
Held that such an agreement could not bind the pur- 
chaser or take away his right to redeem. Jtuam Gib 
V. Kuisuan Kibuohb Chund . 3 Agra, 307 

221. Clause for conditional 

sale. — Effect of, on right of redemption, — A clause 
of conditional sale contained in a inurlgage-detHl does 
not prevent the n*demption of ilie mortgage. 

Kanayalal V. Pyaraiiai . I. li. B., 7 Bom., 189 

222. Settlement with mortga- 
gee. — Effect of, on right oj ’J'he mere 

settlement of a resumed maufee (‘slate witli the 
mortgagee d(ws not destroy the mortgagor’s right to 
redeem, nor does it necessarily make the holding by 
th(; mortgug(‘e a holding adverse to the nioilgiigor’s 
right. OoMUAO Heuum v. Nizamoonnibua 

[1 Agra, 224 

223. Bar of right of redemp- 

tion. — Foreclosure. — Accounts. — In a suit for re- 
(h‘m}>tion of a mortgage the Zillah Court d(‘clarod 
the mortgagors (apj»t‘llantM) (mtitled to n'deinptioii, 
the mortgagees in poss(>ssioTi respondents) having 
fully pai(l th(}mMelvt‘H by reet'ipi of rimts and profits. 
In a H)M‘eial app(‘al, the Siidder Court reversed the 
//dlah Court’s decision, on Uu! ground that certain 
proceedings, taken by tin* mortgagees witli a view to 
hjreclosup*, had effectually barred the etpiity of 
r(*demy»tion. Held by the I’rivy Council tliat the 
Sadder Court ought not Ut have decided the case on 
the question of foreclosure, heeause that (juestion, 
though raistsl uiion tin; pleiulings, liad not liemi mado 
one of tile issues settled in the Court of first instance, 
where alom* evidence could he taken , that the Court 
was wrong in treating ilni proceedings us an effectual 
bar to tin* u]>pellaut’H right of redemption; and that 

' the question of foreelosunj oiiglit therefore to be fur* 

* ther fully trie*d u|Kiri an issue to Iw regularly settled. 
Mouun Lall Soojcul®. Goluck (’hundeh Ddtt 
f 1 W. B.. P. C., 19 : 10 Moore»B I. A„ 1 

224. Condition preventing 

effect of right of redemption.— Onsro«« co». 
dUion in mortgage-deed , — Condition that after 
redemption the mortgagee should continue in pos» 
session as perpetual tenant not enforceable. — A con- 
dition in a mortgage, that if the mortgagor rodeems 
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HORTG AQS — 

8. IIKDEMPTION— 

(a) RiaHT 07 —continued. 

Condition preventing effect of right of 

Tedadxxigtion— continued, 

the projicrty, tho mortgage right should be oxtin- 
guishudy but that the property should for ever remain 
in tho i>o88es8ion of the mortgagee on his paying a 
Axed rent, is a condition which cannot bo enforced in 
a Court of Equity. Mahomed Mctsb «. Juibhai 
Bhaovan . . . 1. Ii. R., 9 Bom., 524 

(b) Rbobmptioit of fobtion of Pbofebtt. 

225. Division of liability under 

mortgage. —Whore money is advanced on a mort- 
gage-debt the liability cannot be divided. Mujkbd- 
OONISSA V, DiLDAU llOSSBIN . 14 W. R., 2).6 

226. Right to redeem share of 

property where part has been sold for 
arrears of revenue. — A mortgagor cannot redeem 
a share of the mortgaged proj»erty. This rule i« not 
affected by the sale of part of the mortgaged lauds 
for arrears of revenue. Uasuim e. Aujkrt Sinqu 

[W. R., 1804, 217 

Ram Baluk Sinqu v. Ram Loll Doss 

[21 W. R., 428 

227. Payment of proportionate 

amount of debt. — lUijht to retain property till 
whole it paid, — A ztir-i-peshgidar is entitlcHl to re- 
tain tlie whole property ])ledgod to him until the 
whole debt has been paid t<) him. It is optional with 
him to reliiKpiish any portion either on receiving a 
proper tin iiatt* amount of what is due to him or other- 
wise. HUliEBilUB SlNOU V, Dauub Sauoy 

[W. R., 1804, 260 

228. Redemption of separate 

share. — Right to retain possession till whole debt 
paid, — A niortgivgee is entitled to hold iiossessiou till 
tho mortgage-debt is fully paid, and no person r«- 
proMentiiig the original mortgagor, and claiming any 
portion of the mortgageil proptJrty, can sue to redeem 
las separate share, witliout )jroof of the satisfaction of 
tho entire debt. Kazkeooddbbk o, .1 uubboo Singh 

[W. R., 1864, 75 

229. Redemption of 

whole estate hg one of several mortgagors, — Mortgage- 
debts are indivisible except whore there is a distinct 
notice on the face of the mortgage-decHl of the 
separate shares of the mortgagors. One co-mort- 
gagor or his i*epre8enti\tive may redeem the entire 
estate, if joint and undivideil, by jMiyment of the whole 
of the mortgage- money. Ram Kbieto Manjukb r. 
Ambbboonissa Bides . . 7 W. R., 314 

Ai.1 RbxA V, Tabasookdbbbb . 2 W. R., 150 

280. Payment of pro- 

fjfortionate part of debt , — Where moneys wore ad- 
vanced to several mortgagors, who owned the mort- 
gaged laud in certain detiued shares, and tho mort- 
gagee b^ purchasing tho interest of some of tho mort- I 
gagers in such laud broke up tho joint security, tho | 
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Reder option of separate share— eoa^t a tied. 

remaining mortgagors wore hold to be entitled to 
redeem on payment of a just proportion of the moneys 
advanced. Kbsbbb v, Sktd Roshun Lal 

[2 N. W., 4 

23L - ■ Payment of 

proportionate part of debt, — The mortgagors in a 
joint mortgage transaction are jointly liable to the 
mortgagees for tho whole of the mortgage- debt, and 
some out of the number cannot bring a suit to redeem 
their own shares of the mortgaged property by pay- 
ment of a proportional amount of the mortgage-debt. 
Salig Ram Singh v, Babun Rai . 4 N. W., 92 

232. " — Suit to redeem 

land inpossessionof co-owner of equity of redemption, 
— Where a mortgagee in possession aetjuires a right to 
a share in the projKjrfcy mortgaged, ho camiot be com- 
pelled to surrender the mortgaged property on pay- 
ment of the debt, or any part of it on payment of a 
])ro)x'>rtionato amount of the debt, until the mortgagor 
has, by a proper suit for partition, ascertained defi- 
nitely the shares of the co-owners. Mauakab Akath 
Kondabakayil Mamd V, Pdnjapatath Kuttu 

[I. L. R., 6 Mad., 61 

233. ' — ■ Purchase of 

equity of redemption of part of property by one of 
several mortgagees, — Right of redemption of pur- 
chaser of anotf^er ^ar/.— Where one of several mort- 
gagees has purchjiseii the e(|uity of redemption os to 
a part of tho mortgjigcd projwrty, the purchaser of 
another ])art is not thereby entitled to redeem, unless 
he discharges tho whole mortgage- debt. Sobua Sah 
V, Indeujbbt . . . . 5 BT. W., 148 

234. Purchaser of 

estate jointly and separately mortgaged by co-sharers, 
— The purchaser of a share in an estate which had been 
Jointly mortgaged by the several shareholders, and 
subsequently further charged by all by deeds to 
which one or more were parties, sued for the redemp- 
tion of the whole estate by payment of the original 
mortgage-debt. Held that representing the whole 
of the co-sharers, ho must, if he desired to redeem, 
discharge all the debts with which they had jointly 
or sevemlly charged the property. Buugwan Dasb 
V, Mahomed Jafbb . . 4 N. W., 161 

235. Purchase by 

mortgagee of a share t» mortgaged properly, — Re- 
demption of mortgage. — Where all the proprietors of 
an estate joined in mortgaging it, and the mortgiigoo 
subse<|uently purchased the share in sucl^ estate of 
one of tho mortgagors, thereby breaking the joint 
character of the mortgage, and one of the mort- 
gagors sued to redeem bis own sliare and also the 
share of B., another of the mortgagors, — Held that 
he was entitled to redeem his own 8luu*e, but he could 
not redeem B*s share against the will of the mort- 
gagee. KUBAY MaL V. PUBAN Mal 

[1. Is. 2 AIL, 566 
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8. REDEMPTIOK-cofi^'iiiftfA 

(5) Redemption of portion of Profebtt 
— continued. 

Redemption of separate share— 

236. ' Purehtue hy 
one of several mortgagees of a portion of the mort- 
gaged property. — Redemption by one of the mort- 
gagors of hie own share. — The fact that one of 
several mortgagees has acquired the equity of re* 
demptloii of the share of one of the mortgagors in 
the mortgaged property does not give another of the 
mortgagors the right to redeem his share in the 
mortgaged propt*rty. Sobha Shah v. Inderjeet^ 6 
N. W., 14Sf distinguished. Kuray Mai v. Puran 
Maly 1. L. R.y 2 All., 565, and Azimut Ali Khan v. 
Jawahir Singh, 13 Moore's /. A., 404, referred to. 
Mantab Rax Sant Lal . I. L. R., 6 AIL, 276 

237. , II,. Usufructuary 

mortgage. — Satisfaction of mortgage-debt from usu- 
fruct. — Suit for whole mortgaged property by some 
of several mortgagors. — In a suit by some of several 
co-mortgagors to redeem the entire projKjrty mort- 
gaged, on the ground that tlie mortgage-debt had 
been satlstlcd out of the usufruct, — Held that the 
plaintiffs could only claim their own shares, and the 
Court of first instance should dotermino the extent 
of the shares after making the other co- mortgagors 
parties. Fakir Uakhbh v. Sadat Ali 

[L li. B., 7 AIL, 376 

238. Destruction tf 

indivisible character of property.— WXicro the equity 
of redemption of different plots of land in the posses- 
sion of a usufructuary mortgagee under one entire 
contra<*t has l>ecn sold to two different persons and 
the mortgagee has abandoned his possession of one 
plot, and taken a lease from the purchaser of that 
plot, and thereby destroyed the indivisibiliry of the 
original contract, the purchaser of the other plot is 
entitled to redeem his land on payment of a projM)r- 
tlonate amount of the mortgage-debt. Mabana 
Ammanna V. Pbndyala Pekubotulu 

[L L. B., 3 Mad., 230 

289. Redemption of whole pro- 

perty by owner of portion. — Proportional con- 
tribution. — The owner of a part of the equity of 
redemption can redeem the whole property mort- 
gaged from the mortgagee after paying the whole of 
the money due on the mortgage, and has a lien on 
the share of the co-owner for the proportional con- 
tribution of that share to the sum expended in 
redemption, and this right or interest is as capable 
of transfer as the aggregate group of interests callwl 
the ownership. B. in one transaction mortgaged 
two fields (Nos. 20 and 22) to J, On the 16th 
January 1869, in execution of a decree against B., 
his interest in one of them (No. 22) was sold, and 
R. became the purchaser. R., however, did not take 
possession. On the 25th April 1877, B. paid off J.'s 
mortgage with money borrowed from the defemlant 
V., to whom B. again mortgaged the two fields as 
lecnrity. R. died, leaving a son A., whose interest 
in fiald No. 22 was conveye<l by his grandfather {R.*s 


MORTOAOB-^OEffaned. 

8. REDEMPTIoN-eoa/tawed. 

(5) Redemption of portion of Pbopsbtt 
— continued. 

Redemption of whole property by owner 
of portion -continued, 

father) to the plaintiff. A. was not a party to the 
conveyance, but attested it with an expression of 
assent. The plaintiff now sued the defendant V, to 
eject him from No. 22. Reid that the defendant 
V, had a lien on No. 22, and that the plaintiff could 
not eject him without paying him the amount of 
such lien. When R. purchased No. 22 he and B, 
stood in equal positions towards the mortgagee J, 
J. might enforce his rights under the mortgage 
against both together, or against either of the two, 
leaving that one, if forced to pay the wliolo sum, to 
recover the ]>r(>j>er rateable contribution from the 
other. On the other hand, U. might redeem the 
whole and Si.'ek ooutribution from B., or B. might 
redeem the whole and seek eoiitribution from R, 
Whichever of the two reileemed, he would have a 
lien on the sliare of the othtu* for the proportional 
contribution of tliat share to the sum expended in 
redemption. B. did, in fact, redt^cMu the mortgage 
to J., and th(‘reu]) 0 u beeanu* ent ith'd to a lien on R*s 
share of ihti projierty, viz., Held No. 22. He then 
raortmged his wiiole interest to tlie defendant V., 
including his lien on No. 22. B., who liad not yet 

obtained possession of No. 22, was mititled to get it 
only on paying off the amount of the lien which 
had passed to the defendant T. Vithal Nxlkantu 
PlNJALE V. VXSUVASJIAVBIN lUrU.riUAV 

[I. L. B., 8 Bom., 497 

240. ■ Purchaser of 

equitg of redemption of part of an estate. — 'J’he pur- 
chaser of the equity of reileinption of pnrt of an 
estate uiulirr mortgagi* is entitled to redeem tlie 
whole of the niortgagisl estate if tlie inert gugee in- 
sists on Ills right to liave it so redeemed. WIkmi the 
former eleels to pay the entire mortgage-debt, be 
puts hiinsidf in the plaei* of the mr>rtgagee redeemed, 
and acquin>H a right to treat the original mortgagor 
as his mortgagor, and to hold that portion of the 
estate in wdiieh he would have no interest but for 
the payment as a security for any surplus payment 
he may have made. Abanbab Uavtttiian «. Vama- 
NA Rau . . . 1. L. R., 2 Mud., 223 

24L Mortgage of 

property owned by co-shnrern. — Subsequent severance 
of interests. — Suit by one co-sharer to redeem more 
than his share. — Time of taking objection. — In 1806 
a two annas sliare in certain jirojierly held by co- 
bliareri was mortgaged Ui the defendant. The mort- 
gage w’as effecU'il i»y tlie mortgagor as manager of all 
the <x>-sharifr8 in unioti. In 1818 one of the co- 
sharers rcdtHuiied his share of two pres in the mort- 
gagt^l property, anil a further sliare of two pies 
therein was redeemed by a 8<;eond co-sharer in 1867. 
The plaintiff was lulinittodly the owner of another 
two pies share ; but he now HUdl the defendant to re- 
deem the whole of the pnqK^rty still nnredeetmMl,— 
a one anna eight pics share of the original mortgage. 
'Die defenaaut objected tliat the plaintiff c^uild only 
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(&) Redemption op pobtion op Pbofbbtt 
— continued, 

Bedemption of whole property by owxier 
of portion — continued, 

redeem his own two pies share, whicli had become 
separated from the rest. The plaintiff denied that 
the estate had been divided. Held that the plaintiff’s 
claim being to redeem all that remained of the estate 
in the mortgagee’s possession, the suit could not be 
maintained, unless all the other persons interested in 
the equity of redemption wore before the Court either 
as co-plaintiffs or as defendants. Without their 
presence the suit could not Ix) properly disposed of, 
and tlio excuse, that the defendant did not take 
objection at the right time, had, uuder such circum- 
stances, no validity. Ah owner of u two pies share, 
which by consent of all inU^rcsted had become an 
estati) wholly separated from the other parts of the 
original aggregate, the plaintiff would have been 
bound to set forth the transactions on which his 
right rested. Kaobo Salvi v, Halkbishna Hakha- 
BAM . . . I. L. B., 9 Bom., 128 

242. — — P: ' rtial redemption. — Beng, 

Beg. 1 of 17dfit .v. 6. — Where the contract between a 
mortgagor and a mortgagee j)rovid(*s for the payment 
of the principal sum on a siwcititnl (Uvt-e, and for the 
payment in the meantinu* of interest thereon, the 
mortgagor cannot have a partial redemption of the pro- 
perty under Uegnlation 1 of 17118 which was not iii- 
ttiiuled (section 5) to alter the terms of a contract 
settled l»etween the parties c‘xcept as regards illegal 
interest. Should the mortgHgtJO consent to allow' the 
princi)Mvl sum, or jMirt of it, to be ])aid off before 
the time fixed, ho would he entitled, when agreeing to 
this, to make the payment of interest a condition of 
such riMleinjition. Rubno Moyeb Dossek v , Bk- 
NODE Mouineb Cuowduuain . 20 W. R., 887 

243. Property rs- 

deemahle on payment of two eeparate amounts , — 
Where a certain quantity of laud w'as the subject of 
one zur-i-jHJshgi mortgage redeemabh' on payment of 
B225 K, and 11275 to ilf., the mortgagees taking 
)K>s8es8ion in moieties, it was held that the mortgiigor 
could iu»t recover any portion of the land until he 
hail paid up all the money due ui>on the mortgage, — 
e,g.f as long as he luul not paid up the amount due 
to M., he could not claim even the land allotted to 
JT., w'hose iKM'tion had been liquidated. Imam Ali v , 
OoGBAM SiNQU • • . 22 W. R., 262 

244. Purchase of 

portion of equity of redemption by mortgagees . — 
Apportionment of mortgage-debt, — The plaintiffs in 
this suit were purchasers of the equity of redemption 
in a portion of certain mortgaged premises which 
were sold in lots, and they brought this suit against 
the mortgagees, who w'ero also purchasers of the 
equity of riHlemption of several of the lots. They 
made the purchasers of the other lots parties to the 
suit, and sought to redeem their own portion of the 
estate and to recover possession of their owm portion 
and the portion purchased by the purchasers other 


MORTGAGE-coaftatied. 

8. REDEMPTION 

{b) Redemption op pobtion op Pbopebtt 
’^continued. 

Partial redemption — continued, 

than the mortgagees, on payment into Court of a sum 
sufficient to cover the proportion of the mortgage- 
debt attributable to the said ])arccls. The mode of 
applying the wliole of the mortgage-debt l)etween the 
different mouzahs of the mortgaged estate in such a 
case i)ointed out. Azimut (Ajimut) Ali Khan v. 
JowAuiB Singh 

[14 W. R., P. C., 17 : 18 Moore’s I. A., 404 

Bbkon Singh e. Dben Dyal Lall 

[24 W. R., 47 

245. Mortgage of one 

estate consisting of several villages, — Purchase by 
mortgagee of part of equity of redemption. — Where 
sixteen villages were included in one mortgage and 
the equity of redemption in one village was sold to 
the plaintiffs, — Held that they were entitled to sue 
the mortgagee, who had purchased the equity of re- 
demption in twelve of the villages, for redemption of 
their own and three ether villages; a j)revi()U8 suit 
for redemption of their one village having lK*cn dis- 
missed on the objection of the mortgag(>e that they 
were not entitled to sue to redeem their one village 
alone. Ahmed Ali Khan v, Jawahib Sjnqu 

[1 Agra, 8 

246. Purchase of 

equity of redemption of part of village. — The entire 
village was mortgaged to the defendants, who subse- 
(juently obtained by jmrehase the equity of ri*demp- 
tion as to a jxjrtion of it. The equity of redemption 
ill another jxirtiou was sold to two other ^lersons 
jointly, one of whom (the plaintiff) claimed to re- 
present by purchase, the other by descent. Tlie 
plaintiff having sued to redeem the whole share, the 
defendants questioned the validity of the sale to the 
persons through whom the plaintiff claimed, and im- 
pugned the plaintiff’s right as heir. Held that the 
mortgagees, who, on the occasion of the sale im- 
pugneil, had sued to establish their claim to pre- 
emption, were not now entiileil to question the sale ; 
and, secondly, inasmuch us the estate, or the |K>rtiou 
of it held by the j>erson8 whom the plaintiff claiine<l 
U) represent, was a joint estate, the plaintiff having 
establislii'd his right to one moiety by purchase, was 
entitled to redeem the whole, whether his title to the 
other moiety by heirship w'as proved or not. Ritual 
Nath v. Toolsee Ram . . 1 Agra, 125 

247. Purchase of 

portion of equity of redemption.-^T\\o equity of 
redemptiuu in two mouzahs (the mortgage being 
joint) was sold in satisfaction of a decree by a third 
jiarty, and purchased jiartly by plaiutiff and partly 
by the mortgagee himself. Held^ on plaintiff’s claim 
for ri*demption of the part of the mortgaged property 
purchased by him, that uuder such circumstauces the 
whole himleii of the mortgage-debt could not be 
thrown on a portion of the equity of redemption, and 
the plaintiff would be entitled to redeem the porUou 
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(A) Rbdbicption of portion of Pbopbbtt 
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Partial redemption— coR/tnutfif. 
of tko property purchased by him on {uiymeiit, not of 
the wliole, but of such portion of tlu; debt as was pro- 
}H>rtiouate to the relative value of the mortgaged 
properties. Mahtab Sxngh v. Misbkb Lall 

[2 Agra, 88 

248. Purchase of 

portion of equity of redemption, — An entire mouzah 
had lieeu mortgaged by way of usufructiuvry mort- 
gage. The plaintiff subsequently purchased a four 
annas share from the heirs of some f»f the mortgagors, 
and sued for }>o8Hes8ion of his purchased share on the 
averment that the whole of the mortgage-debt and 
interest luul Ikhiii satistied. Held that i»e was not 
precluded from suing on the ground that he claimed 
only a portion of the mortgaged proptirty. I^ALla 
Dabbb Pbbhiiai) V. Ueuaubb Lall . 3 Agra, 33 

249. Suits heard <o- 

gether brought by co-aharers of whole estate. — A. | 
granted a zur-i-jK*ahgi lease of certain lands to the 
defendants for a fixed term of years, which was to 
continue after the expiry of the term so long as the 
money advanced remained unpaid. Shortly after- I 
wards A. evicted the defendants, and sf>Id the land to 
C, and D. in the proportion of twelve annas and 
four annas. The defendants sued all tlie three, and 
obtained u decree for possession and mesne profits. 
They never got back iHtssession, but recovered the 
mesne j)rofits from A, On the expiry of the term of j 
the least', C. ami Z). each brought a suit to i-<>deent | 
his own share of the estate after ))ayiiient into Court 
of the money atlvanced, in amounts proportionate to | 
the share of the land purchased by eacli. The two I 
suits were heard together. Held, they were entitled i 
to red<*em. Wpzukoonnkssa v. Sabedun. Jof- | 
MUNOCL Singh v. Sakeoun | 

[R L. R., Sup. VoL, 613 ; 6 W. B., 240 : 

260. ' Deposit of pro-- 

portionate share of debt. — Purchase of porf ion of 
equity of redemption by mortgagee. — U. mortgaged 
to N, certain ]»roperty, of whiidi N. caused a moiety i 
to be sold in execution of a money-decree against JK., 
and himself became the purchaser. Tlie moiety was • 
sold subject to H.^s mortgage in satisfaction of an- ' 
other decree, and purchased by D. N., in exercise of | 
bis rights as mortgagee, attached and proceeded to j 
sell the fthart? of L. in the portion purchoMHl by him ; j 
and L. tbereufion, with a view to stay the sale, dc- j 
posited an amount proportionate to the share held by j 
him. The sale, however, was allowed to proceei 
Held, in a suit brought by L. against N. to set aside j 
the sale, he was entitled to a decree. Nathoo ^ 
Sauoo V, Lalah a mb SB Chanb 

[16B.L.B.,303:24 W.B.,24 • 

261. Equity of re- 

demption. Attachment of. — Payment of proportion- 
ate share of mortgage-debt. — A., the Iml^r of a j 
decree upon a mortgage- bond, attached in execution j 


Partial redemption— coafiaasd. 

a one-third shan* of a certain mouzah, one of seven- 
teen mouzalis iucludiHl in the mortgage, and the 
equity of redemption in which oiie-third share had 
Uum purchased by B, Held that although, as laid 
down ill Asimut Ali Khan v. Jowahir Sing, JS 
Jlioore*s /. A.f 4(f4, B. would have been at liberty to 
insist that his one-third sliare should be burtheiiod 
with no more than a proiKirtionate amount of tbo 
original mortgage-ileht, and might claim to redeem 
such share U]>un jiayment of that quota, yet, as ho 
had not shown what timt )»*oportion was, nor paid it 
into Court, that A. under the circumstances was en- 
titled to enforce his attachment. lllBHV NabaiK 
V, Allaoullah 

[1. li. B., 4 Culo., 72 : 2 C. Ii. R., 680 


252. — — Contribution.-— 

Suit for redemption of share of property sold in 
execution of decree for mortgage-debt. — M., B., and 
N. held mouzah 1). in equal oiu'- third slmres, ami Jf, 
also held a share in mouzah A. On the .Hrtl Janu- 
ary 1863, 3/. and B. mortgaged their shares in mouzah 
D. to L. to secure a biau of certain moneys. On tho 
16th March 1870, A/., A?., and N. mortgaged mouzah 
1). to Jt. to secure a loan «>f R600, and on the same 
day, by a st'paraU' deed, they mortgaged mouzah J>., 
and Jf. mortgagcal his share in mouzah A. to Zf., to 
secure a loan of Rl,600. On the 8th Ih-eembor 
1875, L. obtained a decree for tlie sale of the slian^s 
of Jf. and B. in mouzah D. for the satisfaction of tho 
mortgage-debt due to lair. On the 18th April 1876, 
Jt. obtained a decree f«»r the realisation of the mort- 
gage-debts due to him by the sale of mouzali !). and 
M.*s sliare in mouzah A. On the 23rd October IH7(), 
the sliares of Jf. and B. in mouzah I>. were sold in 
execution of L.*s decree, and were tnirehased by /i. A 
portion of the jmrehase- money was applied to satisfy 
D.^s decr<>e, and the balance of it was dejsisited in 
Court. Instead of applying to the Court U> jmy him 
this balttuee in exticutioii of his decree daUsl the 
18th April 1876, Jt. atUielied and obtained ]>aymeftfc 
<if such balance in execution of a decree foi money 
which be held against Jf. and B. On the June 
1877, B-, ill execution of bis decree dated the 18th 
April 1876, brought to sale N.*s one-third share in 
mouzah D. and Is.'cume its purchaser. On the 20tli 
July 1877, Jt., ill exei'ution of a decree for money 
against Jf., brought to sale his share in mouzah A. 
and b(!came its purchaser. Jleld, in a suit by JV, 
against Jt. in which he clainie<l tliat the sum due bv 
him under the two mortgages diited the 15th March 
1870, and the decree liated the 16th April 1876, 
might lie ascertained, and that, on payment of the 
amount so asi'ertaiiieti, the sale of his one-third share 
in mouzah D. miglit lie set aside, and snch share de- 
clared reileemed. JJeld that the sale of iV.'# share 
in mouzah I). could not be set aside. Held, also, that 
if it were shown tliat the sum realised by the sale of 
his one-third share in mouzah D. exceeded the propor- 
tionate sha^'c of Ills liability on the two mortgages^ 
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(i) Redumption of portion of Pbopebtt 
— continued^ 

Partial redemption~oon^tfit( 0 (£. 
ho woi entitled to recover one moiety of such excess 
as a contribution fr.om mouzab A. As it appeared 
that there was such an excess^ the Court gave N, a 
decree for a moiety of such excess^ together with in- 
terest on the same from the date of the sale of N*» 
share at the rate of 12 per cent, per mensem; and 
farther directed that, if such moiety, together with 
interest, were not paid within a certain fixed period, 
N, would be at liberty to recover it by the sale of the 
share in mouzah A., or so much thereof as might 
be necessary to satisfy the debt. Bhaoibath «. 
Naubat Sinoh . . L Ij« B., 2 AIL, 116 

268. — ■ — ■ I - .».i Sale of equity 

of redemption of two parceU. — Second mortgage of 
six parcels and redemption of one hy mortgagor.^ 
Transfer of Property Actt s. 60. — Redemptix/n by 
purchaser of two parcels on payment of proportion^ 
ate amount of debt decreed. — In 1873 R. mortgaged 
to S. seven parcels of land (items 1 — 7) for R300. 
In 1880 M. purchased R.^s rights in items 1 and 2. 
In 1881 R. n^deemed item 6 on ]>aymcnt of R30, 
and executed a second I'lortgage of the rest to S. for 
H200. Held that M. \k m entitled to redeem items 
1 and 2 on payment of a proportionate amount of 
the first mortgage debt. Subramanyan v. Man- 
DAYAN .... I. Ii. B., 8 Mad., 463 

254. ' — — ■ Purchase hy 

third parties of mortgagee's interest in portions of 
mortgaged property. — Redempiiom and apportion- 
went of liabitity of purchasers for the mortgage 
charge.— Joinder of parties. — Mortgage account , — 
Form of decree. — rurchasers of the right, title, and 
interest of a mortgagor in certain portions of the 
mortgogcnl property, sold in execution of a prior 
ilecree « gainst the mortgagor, were added as co- 
defendants in a mortgagee’s suit against the mort- 
gagor for foreclosure on failure to rwleem. As 
against these purchastTs tlie suit was dismissed with 
costs, on the ground tliat their claims to iK)rtions of 
the mortgaged proi>crty, under titles prior to, and 
independent of, the mortgagee’s title, could not bo 
decided therein. A decree was then made against 
the mortgagor, and on his subsequent failure to 
redeom or to pay the debt, his eipiity of redemption 
was sold, and w'as bought by the mortgagee. In a 
suit brought by the mortgagee against the ivprosent- 
ativos of one of the said purchasers, wiio refused 
to deliver possession of the }K>rtion, — Held that 
(a), as this purchaser had disclaimed the right to 
reileem the ])ortion, and had alleged a paramount 
title, causing the dismissal of the suit as against 
him, ho, and those claiming under him, w'ere pre- 
tduded from afterwards cUiming to redeem; and 
(A), the proportion of mortgage charge for which 
he was liable could not be ap[K)rtlonsd by the 
taking nn account as between lum and the mort- 
gagee alone, in the absence of the purchasers of thg 
other ^xirtions. Azimui Alt Khan v. Jowahir Singh, 
Moore's I. A., 404* referred to, A dwrec which 
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(b) Redemption of portion op Property 
— continued. 

Partial redemption— con/inae^. 
ordered that the defendants, without any account 
being taken at all, should retain posscsBion of the 
portion purchased as above stat^, clear of the 
proportion of mortgage-debt chargeable thereon, on 
payment to the mortgagee of the sum for wliich 
he had bought the equity of redemption, was held to 
be incorrect, and was accordingly reversed. NiLA* 
KANT Banbrji V . Sdresh Chandra Mullice 
[I. L. B., 12 Calo., 414: L. B., 12 I. A., 171 

266. ' ■ ' " ■ '■ ■ ■ Right of one 

of several joint mortgagors to redeem the whole 
estate. — Parties to a redemption suit. — In the case 
of joint-family property, which, though held in 
certain shares by the several coparceners, is mort- 
gaged as a whole and redeemable upon payment of 
the entire sum, each and every one of the mortgagers 
has a right to redeem the whole estate, seeking his 
contribution from the rest. The rule is the same as 
regards any persons, other than the original mort- 
gagors, who have acquired any interest in the lands 
mortgaged by the operation of law, or otherwise 
in privity of title. The plaintiffs sued to redeem 
a sixteen pics takshim of the khoti village of 8birbe, 
wdiich had been jointly mortgaged by 8., the owner 
of one-half share of the takshim, and H., the eldest 
of the four sons of P., the owner of the remaining 
half share. The plaintiffs w'cre the owners, by pur- 
chase at two Court sales, of the equity of redemption 
of two out of the eight pies share belonging to S,, 
and of one quarter of the eight pies share Ixilong- 
ing to P. One of these sales was in execution 
of a decree against P., the eldest of the fivo 
sons of 8., and the other in execution of a decree 
against if. After the institution of the suit, the 
defendants purchased privately the shares in the 
equity of redemption belonging to Balai, the fifth 
son of S., and to Saya and l)evji, tw'o of the sons of 
Baba, the fourth son of S. Under these sales, they 
claimed to be ow'iiers of a four ])io8 share in the 
takshim. Pending tin; ap}>cal in the District Court, 
the defendants allowed P., the grandson of P., to 
redeem a tw'o pies share, and L*s brother, R., to 
redeem a pie share, jfleld that, as the sixteen 
pies takshim of the khoti village, though held in 
certain shares by the original mortgagors, was un- 
dividinl family property, which was mortgaged as a 
whole and for an entire sum, the }daiatiffs, as owners 
by purchase of a part of the equity of redemption, 
had a right to redeem the whole of the sixteen pies 
takshim; and this right could not be affected by 
the conduct of the defendants post litem motam, 
either by their purchase of a share in the equity 
«f redemption pending the suit, or by the partiid 
redemption allowed by them pending the appeal. 
Jieldy also, that the defendants had no pow'er to 
permit partial redemption, as before partition none 
of the co-sharers could re<leem any particular share. 
Naro U&bi Brave r. Vithalbhat 

[I. I*. B, 10 Bom., 648 
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MOBTQAGE— 

8. REDEMPTION— 

{b) BBDEMPIION of portion of PfiOPSBIY 
— continued. 

Partial redemption— cowfinf/ed. 

Saxhaeajc Naeayan c. Gopal Lakshfman 

[I. L. R., 10 Bom., 656, note 

Aliehan Dafbeuan V. Mahomadehan Suam- 

SHBBEHAN DeSMUEH 

[I. Ii. B., 10 Bom., 668, note 

256. ' — i* Sale by mort- 

gagor of part of mortgaged property pending re- 
d^ption suit, — Sale by mortgagor of rest of mort- 
gaged property after decree for redemption.— Ap- 
plication by purchasers for execution of decree.— 
Subsequent suit for redemption by one purchaser . — 
Sale pendente lite . — Oiio M. sued the defendant R. 
for partition. The defendant pleaded a prior parti- 
tion, and alleged that the property which if. now 
sued to recover had been mortgaged by if. to him 
(the defendant). Pending the suit, if. sold to the 
plaintiff a portion of the property claimed from the 
defendant. Subsequently to this sale a decree w'as 
passed in the suit, by which it was declared that the 
mortgage alleged by the defendant had been proved, 
and that if. should redeem within six months from 
the date of the decree. S\ibsequently to this decree, 
—ciz.t 0^ 25th November 1879, — if. sold the remain- 
der of the mortgaged property to one E. 8. The two 
purchasers (viz., the plaintiff and H, S.) then made 
a joint application for execution of the decree for re- 
demption. The SulM)rdinate Judge held, as to the 
plaintiff, that the plaintiff having purchased pendente 
Cite, and having Iwcome if.V assignee prior h) the 
decree, was not entitled to come in under section 232 
of the Civil Procedure Coilc (Act X of 1877) to get 
the decree enforced ; and on Gth March 1880 an order 
was made that H. 8. sliould redeem the whole pro- 
perty on payment of RlOO and costs. If. 8. subse- 
quently sold his interest to the mortg^ee, R. In 
1880 the plaintiff brought the present suit for redemp- 
tion against Jf. (the mortgagor) and the defendant 
JB. (the mortgagee), alleging (inter alia) that M., 
having sold the projKjrty, had not sought to executtj 
the former decree for redemption. The defendant R, 
in his written statement alleged that the sale by if. 
to the plaintiff was fraudulent ; that the plaintiff as 
purchaser from M. had not applied to be made a party 
to the former suit; that M. having failed to redeem 
as ordered by the said decree witliin the period speci- 
fied, neither he nor the plaintiff was now entitled to 
sue. Held that the plaintiff's suit was unsustain- 
able. By the sale to the plaintiff the rights of Jf. 
came to the plaintiff subject to the result of the suit 
then pending in which he did not cIkkiso to get him- 
self made a co-plaiutiff. When the d(K;ree was pass- 
ed it was only through a right derived from Jf. tliat - 
the plaintiff could have a locw standi in the further 
proceedings, and he applied for execution as assignee, 
and, therefore, as representative of M. under section 
244 of the Code of Civil Pnx^edure (X gt 1877). As 
such representative he might have appealed, but did 
not, against the order of the 6tb March 1880, passed 
on Uie application made by him jointly with E. 8. 


MOBTQAOE —continued. 

8. continued. 

{b) Rbdbhption of portion of Pbopbbty 
— continued. 

Partial redemption— confiwnerf. 

He baft this right of appeal as rei)ro8entative of Jf. 
but he could not bring a fresh suit. If he was not a 
representative of Jf.,then be was a stranger to tbo 
proceedings under the decree ; and as Jf. took no stops 
to fulfil the decree, the right to redeem was fore- 
closed in six months from the date of tluMlccree, — i,e., 
in May 1881. The plaintiff eouhl not, by any stop, 
prevent the right of the defendant as mortgagee 
against Jf. from grow'ing and ]>erfecting itself during 
the six months allowed for r(‘demption. JtAMOUAN- 
DBA KoLATEAR V. MARADA.ri KoLATKAR 

I. Xi. Rt, 0 Bom., 14iJL 

257, Right to redeem 

share coming to person by inheritance.— The plaintiff 
recognised Uie validity of a mortgage for a term of 
twenty years of her deceased father's estate made in 
1864 by her tw'o brothoi*s, nor did she dispute the sale 
in 18G3, after tin* death of the brothers, of the est-aio 
to the mortgagees by M., her mother, describing her- 
self as sole owner, os a tmnsfer of M's rights. She 
claimed to have a right to redeem from the mortgage 
in 1854, in due course of time, the share in the estate 
which devolved upon her by right of iidieritancc from 
her father and brothers, the sale-deed of 18(»3 not- 
withstanding. The purehase-money under the sale- 
d<'ed reprcsentiHl p<‘rsoTial debts of Jf. and iV., one of 
tlic brothers. The i)laintiff did not elaim as an heir of 
Jf., whose deatli w-as in>t known for eerUiu. Jf. did 
not profess in the sale-deed to Iw acting for her 
daughter I'itlicr as guardian or as one of N.*s heirs 
managing for them all. The plaintiff was apparent- 
ly not a minor at the time, and Jf. was not an heir 
of N., iK'ing his step-mother. Under Mahoiuodan law 
she could not liave disposed of hiir daughter's ])ropor. 
ty as her guardian, and not being one of li«‘irs 
she could not deal with his estate on behalf of his 
real heirs. At llu- time of sah* half the mortgage 
term IumI not expinid, tin* im>rtgagi*-deht w'as not 
elaimuMe at the time, and the sale with a view to its 
liquidation was unnecessary. Under tln'se eircum- 
stanec^s the plaintiff’s claim was decreed, ImamaN v. 

Lalta Buebh . . . .IN, W., 843 

(c) Rbdbmption otiikrwi.se than on Expiry of 
Tkkm. 

258. Redemption after expiry 

of timer — • Mortgage becoming absolute on default 
of redemption.— Security foi repayment of loan.— 
Where an instrument of mortgage, tlioiigh in terms it 
transfers an estati* on failure to rejiay the mortgage- 
money on a llxed day, yet apisjars clearly to have 
lj 4 M;n enterwl into by the parti(‘H for S(u:uring repayment 
of a loan, the mortgJigor, making the security subser- 
vient for the purjKJse for which it w'as created, may 
in ecpiity ami gtHsl conscience redeem the property by 
paying off tl»e principal debt and interest, though the 
stipulated time for payment has Wn allowed to pass 
hv. Bamji bin Tuearak V. CuiNTO Saeharam 

[1 Eom., ICO 
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HORTGAGE— 

8. REDEMPTION— <>o»«nwcl. 

(e) BBDEMFTIOK OTHBBWISB THAK OB EziTBT OB 
Tebm — continued. 

Redemption after expiry of time— con^t- 

nued. • 

Muhammad talad Abdul Mulna v. Ibbahim 
YALAD Hasab . . 8 Bom., A. C., 160 

269. ■' " — - Conditional sale. 

•^Dhrtelahandhaka, — A dhrislabandhaka, or Hindu 
iuBtrument by which visible projierty is mort- 
gaged, which names a time for jiayment of the 
money borrowed, and stipulates that on default the 
mortgagee shall be put into exclusive possession and 
enjoyment of the property, will not be treated strict- 
ly as a conditional sale, oven though the instrument 
expressly provides that on default the transaction 
shall bo deemed an outright sale ; and in a suit by the 
mortgagee for posseBsion, the Court, in decreeing the 
right thereto, will gpve the mortgagor a ilay for 
redeeming. Vebkata Rbddi v , Pabvati Ammal 

[1 Mad., 460 

260. Vortgage for 

fixed term, — 22. mortgaged certain land to A. in 1844, 
stipulating that if he ( E.) failed to pay a moiety of 
the mortgage* money v thin three years or wholly 
redeem within live years from the date of the mort- 
gage, the profK^rty inortgagtHl should be considered as 
sold to A, The projK'rty remaiiujd in the possession of 
jK. till 1847, at the end of which he gave it into the 
posNiission of A.t H, tlieti lielieving that he had there- 
by lost all right to the property. Subsequently to 
1847 th(* i)roperty changed hands. The absolute right 
was first sold in 1855, and then on two occasions in 
18(>2. At this time E. did not riiisc any objection 
to the proj»erty being sold, although he was fully 
aware of the fact. R. had also admitted, in a suit 
brought against him in 1850 by A., that he hiul sold 
the land io A. In a suit brought by R. against A, 
in 181)7 to redeem the mortgaged property, — Held 
(following the decision in Ramji bin Tukaram v. 
Chinto Sakharamtl Bom., 199) that R. was entitled 
to redeem the property. Ramsubt Baohashbt v. 
Pabdhabinath . .8 Bom., A. C., 236 

See Krishnaji alias Babaji Keshay v. Ravji 
Sadashiy • . . .9 Bom., 79 

261. CJahan Man 

cfaarft— Since the decision of the case of Ramji bin 
Tukaram v. Chinto Bakharam, 1 Bom,, 199, it has 
been the practice of the High Court on its appellate 
side and of the inferior Courts in the Bombay Presi. 
dency to treat ** gahan lalian ** mortgages (mortgages 
oontaining a proviso that if not redeemoil within 
a certain nxed time they will bo considered as con- 
verted into absolute sales) as redeemable, notwith- 
standing that such fixed time has expired. Such 
practice has proved beneficial and should be adhered ' 
to. Ramji bin Takaram v. Chinto Sakharam, 1 Bom,, \ 
199 , and the cases decided in accordance with it, re- | 
ferred to and followed. Shabkabbhai Gulabbhai i 
E. Kasbibuai ViTUALBHAi . . 9 Bom., 69 


MORTGA QfB^eontinned, 

a REDEMPTION— 

(c) RBDBMFTIOB OTHERWISE THAB OB EZPIBT OV 
Te bm — con tinned. 

Redemption after expiry of time— coaft- 

nued, 

262. Conditional sale. 

— A mortgagor stipulated by an instrument in writing 
that if he failed to repay the sum lent on mortgage 
within three years, the property mortgaged was to 
be held an absolute sale. Held that the mortgagor 
was entitled to redeem although the amount lent 
luid not been repaid within three years. Nallaba 
Gaum DAB v. Palabi Gaumdab . 2 Mad., 420 

268. — Usufructuary 

mortgage.^Tho plaintiff executed an usufructuary 
mortgage of certain land for a term of twenty-two 
years to the first defendant, for the considerations 
stated in a written instrument of mortgage, dated the 
2lBt of January 18()3. The mortgage instrument 
contained a stipulation that possession should lx; given 
to the plaintiff u)>on his paying the principal and 
interest due to the first defendant within two months 
fnnn the date of the execution. Held that the plaintiff 
w'as entitled to redeem although the amount of prin- 
cipal and interest had not been paid or tendered 
within two months. Douaffa ©. Kumdikuri Mal- 
LIKARJUNUDU . 8 Mad., 863 

264. '■ JSnglish law, — 

Construction. — The decisions of the Sudder Court at 
Madras carried the doctrine of relief after the time 
named in the conveyance so far as to say that 
wherever the security for money is an object of the 
tmnsKction, no sale can b(‘coine absolute. The High 
Court have followed the English rule and have held 
the question one of construction — admitting, how’over, 
for the purpose of the construction, other documents 
and oral evidence. Lakshmi Cuklliah Garu v. 
Srikrtsuna Buufati Dryu Mauabaj Garu, 
Zkmimdar of Maduoulu . 7 Mad., 6 

265. JPower of sale 

by mortgagor. — Reasonable time. — Suit to remove 
attachment. — Claim by a mortgaget) to remove an 
attachment, placed by a judgment* creilitor of the 
mortgagor, on the ground that the entire ownership 
of the property liad passed to him at the date of 
attacbmont. The mortgagee had never had posses- 
sion of the mortgageil property ; and by the stipula- 
tions of the decil the mortgagor had a ]X)wer of sale 
after the expiration of the time fixed for the pay- 
ment of the debt, and it was only on the failure to 
exercise this iK)wer that the proprietory title would 
pass to the mortgagee. Held that, under a condition 
of this character, a reasonable time must l>e allowed 
for the exercise of the power of sale, and that the 
fact that no sale had taken place within an interval 
of twenty-three days from the date fixed for payment 
could not equitably be held to divest the mortgagor 
of the cijuity of reaemption ; that consequently at the 
time of attac^ent the defendant was only a mort- 
gagee, and the suit to remove the attachment could 
not be maintained. Kobbb Mabohab Mahajait 
Ambbkab V. Nabo Habi Dabfutbb . 1 Bom., 167 
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ICOBTGAGE— 0on//n»M{. 

8. REDEMPriON— 

(0) Redemption otherwise than on Expiry op 
Term — continued. 

266. Redemption before expiry 

of time. — Suit for redemption of zuri-i-peshpi 
mortgage. — A mortgagor who has granted a Eur-i- 
peshgi lease can sue to recover possession of his 
lands before the expiry of the term iixwl by the 
lease, on the ground that the mortgage-debt has 
been satisfied i)y tlie mortgagee’s receipts w'hilo in 
possession. Punjum Singh v. Amebna Khatoom 

[6 W. R., 6 

367, ' Morigagt for 

fixed period. — Act XXVIII af 1855. — Held tliat a 
mortgage effected for a fixed period 8ubsc(]iient 
to Act XXVIII of 1856 coining into operation, 
is not redt'omable until the periml for which it was 
effected has expired, and that under the circnin- 
stances the nmrtgagor’s reraeily was to sue for the 
balance of the mortgage-loan which had not been 
paid to them. Mun Peary 0 . Shiva Dekn 

[1 Agra, 91 

268. Hindu and 

JSngliah law. — The same principle exists both in the 
English and the Hindu law, that the right of the 
mortgagor to redeem does not, in the absence of any 
circumstances or language indicating a contrary in- 
tention, arise any sooner than the right of the mort- 
gagee to foreclose, ami therefore a suit for redemp- 
tion of a Hindu mortgage cannot be brought before 
the time fixed by tlie mortgage for the payment of 
the mortgage-money. Sakuaram Narasimha Sab- 
DE 8 AI V. ViTJiu La EH a Gouda 

[1 Ind. Jur., N. S., 260 : 2 Bom., 237 : 

2 nd £d., 225 

269. — — ■ ■■■ — Cause of action. 

—-Mortgage for fixed term. — The general principle 
as to redemption and fore<*lo.sure is that, in the 
absence of any stipulation, express or implied, to the 
contrary, the right to redeem and the right to fore- 
close are co-extensive. A mortgag(!-deed, dated th«* 
ifOtli April 1870, stipulated that the mortgagor would 
pay the debt, with interest, within ten years ami re- 
deem the mortgsiged projxjrty. In a suit instituti'd 
on the 30th July 1877 for the redemption of the 
projierty, the mortgagee conte-iidcd that the time had 
not expired. Held that the suit was unsustainable, 
liecause prematurely instituted, the mere use of the 
word within ” not being a sufficient indication of 
the intention of the parties that the mortgagor might 
redeem in a less period than ten years. Vadju r. 
Vadju . . . . I. li. R., 5 Bom., 22 

270. Usufructuary 

mortgage. — Plaintiff borrowed a sum of money for 
defendant, and executed what he called a ** usu- 
fructuary mortgage,” taking from defendant a lease 
of nine years, under which the lessee, after paying 
the Government revenue and a certain reht (claiming 
no abatement), was to retain the rest of the jumma j 
as interest and principal of the loan until the term 
of the lease expired, when the balance was to lx; ; 
repaid In a lump sum, the lessor not being at liberty j 


MORTGAGES— roa/tHwed. 

8. REDEMI*TION-00a#tiM<0(l. 

(c) Redemption otherwise than on Expiry op 
Term — continued. 

Redemption before expiry of time — eonti~ 
nued. 

to alienate the property until the debt was paid. Tlie 
present suit was brought to redeem the }>roj>erty by 
payment of the princi])al and interest due, altbougn 
the term of the lease Inui not expired. Held that the 
document leasing the property was partly “ticca” 
nml partly “ zur-i-iH*shgi,” and the jtlaintiff was not 
entitled to enter into jaissesHion before the expiry of 
the term of tlu' lease, nor could he then enter even if 
the transaction w»*rc viewed us a zur-i^peshgi. Lotp 
Aly V. Gujraj Tiiaeoor . . H W. R., 408 

271. UsufruHuary 

mortgage. — Suit for redemption on deposit of 
balance due. — A. executed an ikrar by way of mort- 
gage, whereby it was stipulated that //., the mort- 
gagee, was to remain in jiossession of the mortgaged 
premises for a period of eight years ; that the amount 
due was to be |)aid off from the usufruct; and that 
if at tlic expiry of that period any sum should remain 
due under the ikrar, A. was to pay the same. In 11 . 
suit for redemption brought before the expiry of tbo 
period meiitioncHl in the ikrar on deposit of tbo 
amount due thereunder, — Held that the suit would 
not lie. Chandra Kumar Hanbujek v, Ibwar 
CUUNDRA NeWQI 

[6 B. I 4 . R., 662 : 14 W. R., 466 

But see DiNDOYAn Shah v . Gankah Mahatun 
[6 B. li. B., 66 , note : 12 W. R., 628, note 
which, how<‘v<*r, was decided on the siip/iosition 
that the mortgage was <*xecutcd prt^vionsly to Act 
XXVIII of 1855. SUUJAN CiiowDMRv V. Imam- 
BANDi Begum . . 6 B. Li. R., 666 , note 

[12 W. B., 627 

272. Mortgage for 

fixed term. — A inortg:igc-decd, which was execiited 
in March 1858, jirovidcil f»o the rtMlemptioii of tlio 
mortgaged pn>j>crty after Un‘ <‘xpiration of fifteen 
y<*arH from <bite. In a suit bnmglit in 1867 to re- 
cover part of this jiropcrty, the Appellate (’ourt held 
the plaintiff entitled to recover, bci'uuse on the 29th 
NovemVier 1873, when that Court ])aHN(Ml its deciNioii, 
the time fixed for redemption in the niorlgage-dood 
hiwl already expired. Held on special Hp|)eal, in 
reversal of the <lecrco of the lower Coart, that in 
J8fi7, when the suit was brought, the right even to 
rotlcem the mortgaged property as a whole liad 
not accrued, and tliat, therefore, the action was pre- 
mature. Lida Mouji v. Vasudev Morssuvab 
Ganpulb 11 Bom., 288 

273. Mortgage for 

fixed /cm.— Where money was lent on mortgage 
without a stipulated rate of interest, and it was 
mutually agr<M‘d that the mortgagee was to retain 
jiosscssion for a given jieriod precisely calculated, the 
stipulation was hehl to involve a condition that the 
pru|x:rty was not to be taken out of the bands of the 
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UORTOAOE — continued. 

8. KEDEMPTION — continued. 

{v) RsDBHPTION OTI1BBWI8E THAN OK KxFIBT OV 
Tebm — continued. 

Redemption before expiry of time— con^t- 
nued. 

mort^aj^ee before the expiration of that time. Sbee- 
MUNT Dutt e. Kbishnanatu Roy . 25 W. R^ 10 


MORTQAQIEI — continued, 

8. REDEMPTION — continued. 

(c) Redemption othebwisb than on Expibt of 
Teem — continued. 

Redemption before expiry of time— conti- 
nued. 

the Dekkan Agriculturists* Relief Act. Babaji v. 
ViTHU .... I. li. R., 6 Bom., 784 


274. *: A mortgage- 

deed, dated the 15th March 1883, stipulated that the 
mortgagor would “ pay the intereHt every year, and 
the principal in ten years ;** that ** the principal shall 
ho paid at the promised time, and tlio interest every 
year,** and that upon failure hy the rnort^gor to 
pay the principal and interest “at the stipulated 
period,** the mortgagee should he at liberty to realise 
the debt from the mortgaged property, and from the 
other property and against the person of the mort- 
gagor. The mortgagor instituted a suit for redemp- 
tion on the 15th July 1884. Held^ upon a construc- 
tion of the mortgage-deed, that the advance hy the 
mortgagee to the mortgagor was for a period of ten 
years certain; that the cose was essentially one in 
which, looking to the merits of the matter between 
the parties, their obligations were mutual and re- 
ciprocal, and there was nothing in the terms of the 
deed to take it out of th** ordinary rules applicable 
to documentH of the kind , and that while on the one 
hand the mortgagee could not enforce his rights 
during the period of ten years, on the other hand the 
mortgagor was not entitled, l>eforc that period had 
expirtHl, to redeem the property. Vadju v. Vadju, 
I. L. fi Rom., 22, referreil to. Raghubab Dayal 
u. Budhb IjAl • • .1. Ij. R.f 8 All ., 85 


275 , Mortgage for 

a term.-- Intention of parties . — When the continu- 
ance of the enj<»yinent of pro])crty mortgaged for a 
prescribed period forms a material part of the contract, 
the mortgagee cannot he deprived of his right to 
enjoyment on the mere ground that the contract is 
one of mortgage. The creation of a term is not 
conclusive evidenee that redemption should not take 
place before the end of the Uu-m. But where there 
was no agreement for payment of interest at an 
annual rate, hut a lump sum equal to the principal 
was to ho accepted as interest for the term, and a 
small balance of rent was to bo paid at the end of 
the term when the land was returned, and, taking 
the net annual usufruct at a fixed sum, a term of 
years was created, during which the debt and interest 
were to he Uquiilated hy that usufruct, the risk of 
•aasons and payment of quit-rent falling on the 
mortgagee , — Held that the basis of the contract was 
the enjoyment of the property by the mortgagee for 
the term fixed. Setbuchebui Ramabhadba Raju 
Bahadub r. Vaibiouebla Subianabatana Raju 
Bahadub . . . I.L.B., 8 Mad .,314 


276. — — Dekkan Agri- 

culturiete* Relief Act, XVII of J87P.— The rule of 
law that the right to redeem is co-extensive with 
the right to foreclosure, and is consequently post- 
poned until the lime ftxe<l for the payment of the 
uiorigage-debt, does not apply to eases falling under 


277. ' Suit for redemption. — 

Queetion of title . — In a suit for redemption the 
mortgagee cannot dispute the mortgagor*8 title to the 
land comprised in the mortgage, on the ground that 
a claim to it is asserted by other proprietors. Maho- 
med Abdool Ruzzak V. Sadik Ali 

[3 Agra, 142 

(d) Mods of Redemption and Liability to 
Fobbolosube. 

278. Payment of mortgage- 

debt. — Tender or deposit if debt. — Beng Beg. X VII 
of 1806, e. 7. — Under section 7, Regulation XVII of 
180C, if a mortgagee has obtained possession at any 
time before a final foreclosure of the mortgage, the 
mortgagor *8 payment or tender of the princi])al sum 
due under the mortgage -debt saves his equity of re- 
demption. Held that the soctimi applies where the 
mortgagee has obtained a decree for possession and 
wasilat, whether ho executes it or not. Sakbiman 
Diouut V. Dhabam Nath Tewabi 

279. Tender of por- 

tion of mortgage-debt. — A mortgagor cannot ask for 
a decree for possession without tendering the whole 
of the mortgage-debt. Joy Gobind Rot aliae 
Bhojbaj Rot r. Bbndhoo Singh 

[17 W. R., 342 

280. Tender by one 

of several mortgagors. — A tender by one or more of 
several mortgagors is not such as a mortgagee is 
bound to accept, unless it is made conjointly by the 
whole of the mortgagors, or on their behalf and with 
their consent. Ram Bakbh Singh v. Ram Lall 
Doss 21 W. R., 428 

28L — Deposit in 

Court by mortgagor. — Legal tender . — Bight to mesne 
profits. — Where a mortgagor deposits the amount of 
the mortgage for the express purpose of preventing 
a foreclosure, he is entitled to wasilat, of which the 
mere fact of his having pnt in a petition, which 
refers to some other suit between him and the mort- 
gagee, but does not prevent the latter from taking out 
the deposit, cannot deprive him. Where a mortgagor 
is liable for only a portion of the mortgaged property, 
but pays in the whole amount to secure himself 
against his co-sharers, he is entitled to wasilat for 
the whole. Dabi Dutt Singh v. OobindPbbshad 

[25 W. B., 258 

282. Time for pay- 

ment. — Year of grace. — The year of grace counts 
from the date of issue of notice of application for 
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MORTGAGE — continued, 

8. UEDEMPTION-coii/»»««i. 

(d) Mods of Redemption and Liability to 
Fobeclosubb— 

Payment of mortgage-debt— eo»L‘nMc<£. 
foreclosure, and not from the date of service of the 
notice. Ghazeeood-dben v , Bhookun Doobet 

[2 Agra, 801 

288. Time for pay- 

ment. — Year of grace, — Holiday. — Beng. Reg . 
XVII of 1806. — The year of ^race allowed to a mort- 
gagor by Regulation XVII of 180C, to tender or de- 
posit the amount due to the mortgagee, includes 
authorised holidays ; the mortgagor not being entitled 
to the deduction of any holidays which may occur 
when that year expires. KUMOLA Kant Mttkk v. 
Nabaineb Dossbb • • .9 W. B., 688 

284. — Time for pay- 

ment. — Beng. Beg. XVll of 1806, ». 8. — Extension 
of time. — A Judge has no discretion to extend the 
time allowed to a mortgagor under section 8, Regula- 
tion XVII of I80G. Mahomed Gazee Chowdhey 
«. Abdool Mahomed Ameeboodekn 

[6 W. B., Mis., 81 

286. Time for pay- 
ment. — Deposit . — Tender of mortgage money . — 

Where a mortgagee extended the time for payment to 
the 25th Novem^r, and the mortgagor was prevented 
by the closing of the Court from dejmsiting the mort- 
gage-money in the Judge’s Court on that Any,— Held 
that the mortgagor saved his estate from foreclosure 
by depositing the money in Court on the first day 
after the 25th November on which the Court was 
open. The mortgagor having the option cither of 
depositing the money in the Judge’s Court, or of 
tendering it if there is sufficient excuse for not 
depositing in the Judge’s Court, he^is not bound to 
tender the money and prove that tender, Dabee 
Rawoot V. Uebamun Muhatoon . 8 "W*. B., 228 

286. Time for pay- 

ment. — Tender of mortgage-money. — Notice of deposi t 
to mortgagee.— yilieTQ a decree declared plaintiffs’ 
right to redeem a mortgage whenever within the 
month of Jeth they paid the mortgage-money, but did 
not direct that the money should bo paid into Court, 
and plaintiffs brought the money into Court on the 
first day of the following month, the last day of Jeth 
falling on a Sunday ; but did not, however, take out 
execution for some months, nor apprise the defendant 
that they had paid the money into Court, — Held 
that such payment was not a proper tender, and that 
to make it a proper tender the plaintiffs should not 
only have paid the money into Court in the month of 
Jeth, but were bound to see that the mortgagee in 
possession had due notice of such payment. Nitia 
Nitnd V. Mya Run . . 8 N. W., 80 

287. Bight of pur- 

chaser to redeem usufructuary mortgage. — Limita- 
tion. — A zur-i-peshgi lease, being nothing but a 
simple mortgage, may be cancelled on proof of dis- 
charge of the advance, with interest from the usufruct. 
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or on payment of the money in cash. The purchaser 
of the proprietary rights in a znr-i-pcshgi is not bar- 
red from suing to redeem, because he, or those through 
w'hom he claims, did not sue for an account within 
twelve years fnini the expiry of the term, or from dis- 
charge of the debt by the usufruct. Pultun Sinoh 
V. Rbshal Sinoh . . . .1 W. B., 7 

Nund Lall V. Baluk • . 2 Agra, 128* 

288. Deposit of 

mortgage-money. — Tender. — Notice of deposit. — A 
deposit of the mortgage-money by a mortgagor, ac- 
companied by a pititest against the validity of the 
mortgage itself, and a threat to sue for its cancel- 
mont, imposes no condition upon the acceptance of 
the money so as to render the brnder invalid. A 
deposit being oneo duly mtule, the mortgagor’s equity 
of redemption is saved, (jnito irrespeetivo of whether 
the mortgagee has received notice of the deposit or 
not. Hetman Sinqh «. Nubkoo Singh. Hsthan 
Singh v. Lokbaj Singh . . 8 W. B., 184 

289. Suit by pur- 

chaser from mortgagor for redemption. — Tender of 
mortgage-money. — A jmrehoser of the right of re- 
demption of a mortgagor may sue without tender out 
of Court of the mortgage-debt to the mortgagee. 
The tender of the money out of Court only affects the 
purchaser’s right to recover his costs. Dinonath 
Butobyal V. WoMAonuBN Roy . 8 W. R., 128 

290. Tender of pay- 

ment. — Bye-bil-tvafas. — Foreclosure. — Beng, Meg, 
III of 1795, 8. 14 ; Beng. Beg. II of 1806, s. 8 ; and 
Beng. Beg. XVII of 1806, s. 5.— Byo-hil-wafas or 
kut-kobalas are rcd(K*mablc like ordinary mortgages, 
and subject to foreclosure. It cannot he laid down as 
a rule universally true, tliat under section 14, Regula- 
tion III, 1793, a mortgagee’ H procei'ding for a fore- 
closure under a mortgage of the class of bye-bil-wafa 
simply, cannot be preferred aftcjr twelve years from 
the expiration of the time which the instrument 
fixes as the period of rodeirjption of payment, and 
on the expiration of which the conditional sale will 
liecome absolute ; for this indiscrimiuatii^g ground of 
decision would include alike adverse occ:upations and 
those which had not the semhliiMce even of such a 
character, and would cstahlisli a bar arising from 
simple cx*cupation, and nr>t from the laches of the 
demandant or of others l)efore him. When a mort- 
gagee not only seeks the assistance} of a Court to givo 
him poss<>8sion of his j)ledge, but also to foreclose 
the mortgage, he must effect that object in the mode 
prescrilied by section 14, Regulation III of 1796; 
section 3, Regulation II, 1805 ; and section 8, Regu- 
lation XVII, 1800. Mere words in the form of a 
protest whicli may accompany a tender will not defeat 
it when they can reasonably be rej^rded as idle 
words. But the payment^nto Court of the mortgage- 
money, accompanied by a petition disputing the morU 
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Payment of mortgage-debt — continued, 

gagee^B title to foreclose, and expressing an intention 
amounting to a notice to sue the mortgagee to recover 
back the very money tendered, is not a valid tender. 
Pbannath Chowduby «. Baubutton Boy 

[4 W. R., P. a, 87 
S. C. Fbannath Rot Chowdbt v. Rookka 
Bbodh . .7 Moore’s I. A., 823 

29L Payment into 

Court of redemption-money,^ Coste. — It is sufficient 
to bar a foreclosure suit that the princij^al money and 
interest due on the mortgage have been paid into 
Court within the voar of grace, or an extended time 
agreed uj>on by the parties without costs incurred 
by the mortgagor in the matter of the mortgage. 
Zalbm Roy v. Deb Shaubr 

[Marsh., 167 : 1 Hay, 878 

292. Beny, Meg* 

XVll of 1806 1 a. 8. — Mode of payment.^The mort- 
gagors of certain landed property not having paid the 
money due on the mortgage within the stipulated 
period, the mortgagees con»»idering it unnecessary to 
proceed under section 8, L«‘gulation XVII of I80(>, 
— -t.s., without waiting to foreclose the mortgage, 
brought a suit, obtained a decree, and took possession. 
Held that, as the mortgagees took possiission bi^fore 
final foreclosure, the mortgagors were in a iK)8ition to 
redeem, and might do so by payment of the advance 
made on the mortgage, whether such payment was 
made in cosh or realised by the mortgagees from the 
usufruct of the estate. Isiian Cuonokb Hanebjbb 
V. JUGOUT CnUNDEB Dosfl . . 18 W. B., 44 

298. yment by 

order of Judge into Collector* s treasury . — The pay- 
ment by order of the Judge into the Collector’s 
treasury, before the expiration of the year of grace, 
of a debt due to a mortgagee, was held to be a dc^wsit 
in Court entitling the borrower to redeem. Abdool 
Hitq 0. Myau Bbwah . . W. B., 1864, 184 

294. — Acceptance of 

payment. — Subsequent objection. — A mortgagee who 
once takes the mortgage- money as deixisited by the 
mortgagor w'ithiu time, cannot afterwards sue for 
possession, on the ground that the dejwsit was made 
after the expiry of the year of grace, and that ho had 
applieil for the money under wrong information from 
his agent. Khondhab Nowazush Hossein v. 
WooBDLOONiBSA Bibbb • . B W. R., 249 

295. Payment into 

Court of redemption-money, — Legal tender, — The 
defendant in a foreclosure suit paid into Court the 
amount due in respect of principal and interest of 
the mortgage. This payment was made after the 
day. on which, according to the mortgage, the sale was 
to become absolute, but within a few days of the ex- 
piration of the year of grace. The payment into 
Oourt was accompanied by a petition praying that 
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the fund might be retained in Court, until the deci- 
sion of certain objections made by the defendant, dis- 
puting the amount due under the mortgage-money 
Held that such payment into Court was not a tende^ 
of the mortgage-money, and that the mortgagee was 
entitled to foreclosure. Nubunoo Moonjubbe. 
Dabea V. Golucemonee Dabea 

[Mar8li.,45; lHay,7€ 

S. C. Golucemonee Dabea v, Nabungo Moon- 
JUBEB Dabea . . W. B., P. B., P 

296. Beng, Beg, XVL 

of 1806. — Stipulated period , — Notice, — In a suit by 
mortgagee for possession after foreclosure piweed- 
ings under Regulation XVII of 1800, on the grounc 
that the mortgagor had failed to pay the inone;, 
within one year from the notice, the defence was that 
the notice had lieen issued before the lapse of the 
time stipulated for repayment. The period stipu- 
lated for the payment of the principa. sum was 3rt 
July 1800; but the deed contaiiU‘d a proviso that if 
the mortgagor paid the interest every half year 
during the contirmanee of the security, the mortgagee 
would not enforce his security until the 3rd January 
1871. Held that the time for rcdcmjition expired 
with the peri«»d stipulated for the payment of the 
principal sum, — t. c., the 3rd July 180(5. Wooma 
Chubn Chowduby v, Bkhabeb Lall Mookrujke 

[21 W. B., 274 

297. Benff. Seg.Xril 

of 1806, ss, 7, 8. — Tender of mart gage-money, 
Unconditional tender, — Where, in a suit for fore- 
closure of a mortgage by conditional sale, a notice of 
foreclosure had been issued under Kcgulation XVII 
of 1800, and the mortgagors deposited in Court the 
mtmoy duo on the mortgage Ix'fore the expiry of the 
year of grace, but at the same time denied the mort- 
gagees’ right to receive the money, and tlireatened 
them with legal proceedings if they took it from the 
Court, — Held that the de}) 06 it was not an uncondi- 
tional tender of the money due on the mortgage ; that 
it was vitiated by the conditions under which it was 
made ; that the mortgagees were not bound to accept 
a de|H)8it so vitiatc<l ; and that therefore it was not 
valid to prevent foreclosure. Prannath Boy Chow- 
dhry v. Bam Button Kae, 7 Moore* s 1 A,, 323 ; and 
Ab'door Buhman v. Kisto Lall Ohose, B, L. /?., Sup, 
VoL, 598, followed. Makhan Kuar v. Jasoda 
Kuab .... I. li. B., 6 AIL, 899 

298. ■■■— ■ ■■ ■ Mortgage prior 

to Beng. Beg. XVII of 1806.^Beng. Beg, I of 
179$. — When the time fixed for payment of a mort- 
gage, in the nature of a bye-bil-wafa, was tMfe end of 
1802, and there was no allegation of tender or de- 
posit of the money prior to that date,— Beld that the 
mortga^r had, under Regulation 1 of 1798, lost his 
right of redemption, and that the benefit of Regula- 
tion XlTll of 1806 could not be applied to mortgages 
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made prior to the passing of that enactment. RUH- 
MON 0. Shomsooddbsn Hxdbb 

[W. R., 1864. 183 

290. — — Deed without 

provision for interest. — Payment only of principal 
money, — When a deed of mortgage is silent as to in- 
terest, payment of the bare principal within the year 
of grace is siiflicient to bar foreclosure, Radha- 
NATH SsiN 0 . Bongo Chundeb Srin 

[W. B., 1804, 167 

300. Payment of 

inlerett. — Interest exceeding principal.^ Held that 
the deposit of the ])rincipal due, and a sura equal to 
the principal by way of interest, was sufficient under 
the law applicable to the ease, and that no sum 
could legally accrue due as interest during the year 
of grace, as the law prohibited the recovery of inttirest 
beyond the principal. Sheomobts v. Dhaber Tha- 
KooB . • . .2 Agra, Pt. II, 194 

301. — ■ — — Mortgage not 

providing for interest . — Usufruct, — Payment only 
of principal money , — In an usufructuary mortgage, 
where there is no stipulation for interest the mort- 
gag(H} is not entitled to it, the usufruct going in lieu 
of interest, nnd the payment of only the principal 
sum is a bar to foreclosure. Gunga Pbrsuad Hoy 
r. Knayet Zahrba , . .16 W. B., 261 

302. Payment within 

a year, — Peg. XVII of JS06, s, 7. — Interest . — 
Where interest is not reserved by the mortgage-deed, 
but it provides for repayment of the principal only, a 
payment iiiU^ Court within a year after the institu- 
tion of a foreclosure suit of the principal only with- 
out interest satislies the 7tli section of Regulation 
XVII of and entitles the mortgagor to the 

redemption <)f the property. Hoopnabain Singh v. 
Mauuo Singh .... Marsh., 617 

303. Mortgage with 

condition that mortgagor should remain in posses- 
sion until default in payment of interest. — Relief 
from forfeiture. — The defendant mortgaged certain 
premises to the plaintiff by a deed of mortgage, which 
contained a condition that the mortgagor should re- 
maiii in possession so long as the interest was regu- 
larly ])aid. Default in payment of the interest was 
made, and the mortgagee sued for possession of the 
mortgaged premises. Held that the mortgagor was 
entitled to e<iuitablc relief against the entry of the 
mortgagee on payment of all arrears of rent, tr>gcther 
w'ith intt'rest uptm each instalment and costs; and 
three months’ time was allowed to the mortgagor to 
make such payment. Sitabam Dandskab v. Ga- 
NB8E Gokhle . .6 Bom., A. C., 121 

304. ' ' Interest, Non- 

payment of.— Right of assignee of mortgagee to 
foreclose in default of payment . — Where the uiort- 
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g^or covenanted to pay to the mortgagee the prin- 
cipal sum at a given date and interest in the mean- 
time, and in default of imymcnt of the principal on 
the dat4* mcntioniHl, interest on so much as should 
remain due at the same rate, the mortgagee cove- 
nanting to rcconvey on payment on the given date, 
and ill default of payment of princi|ial or interest at 
their res^HH'tive due dates the whole sum to become 
due, — Held that the assignee of the mortgagee had a 
right to foreclose on default of ]>ayment of an instal- 
ment of interest before the date on which the princi- 
pal was made payable. Pbohaduoks Dutt v. HaM- 
DuoNB Mulliok . . 1 lud. Jur., N. 8., 266 

306. Default in pay- 

ment of interest,— Action on covenant before princi- 
pal sum is due , — Where, by a proviso in a mortgage, 
it is agreed that, “ in case of default in payment by 
the mortgagtn* of the principal sum, or any one 
instalment of interest tlu'Ti‘on,” &c., “then and in 
any such case the whole of the money so secured by 
these presents shall imuH*diately thereupon become 
due and payable with a pow'cr of sale on such de- 
fault;” and where the priuci])al sum and interest 
thereon was also secured by a bond and warrant of 
attorney to confess judgment thereon, the condition 
of which was in the same words as the covenant for 
repayment in tlu; mortgage, — Held that, in an action 
on the covenant contaiiUHl in the proviso, and on the 
bond, brought on defunlt of ]>aynient of an instal- 
ment of interest, hut Indore the date on whieh tho 
prineipul was payable, the jiIaintifF could only rwovor 
on eitlier the covenant or the lamd in respect of tho 
inti'resi uui)aid. Fool Chund .Iohubby v. Ham- 
KU 18 TO Hose . . 1 Ind. Jur., N. 8., 426 

806. Breach of oon- 

dition in mortgage. — Relief against forj'eiture.—~\xi. 
Noveinlier 1M73 M. suwl for the caneeliiieiit of a deed 
of iisnfnictnary mortgage oxeniUal by her in Novem- 
ber and for the <*jtM*tim;nt of the mortgagees, on 
the ground of the breaidi of a condition in the deed 
that the mortgagees should pay lu^r a life annuity of 
R15 during the term of the mortgage (twenty years) 
and also aft4;r foreelrmure, otherwise, on any failure, 
tln'y would be liable b) ejiirtiuent ami the forfeit- 
ure of the mortgage. No payments of snnuity bad 
been made, and eai h failure to pay was held to bo a 
separate breach of the eomlition. Held that if there 
had not Ihujii bo many sneecHsive breaches, and if the 
defendants ha^l at any time brought into Court the 
arrears with interest, or luvd offerwl to do so, the 
Courts below, although they could not have passed a 
dei-ree for the money, might have withhold a decree 
for enforcing the forfeiture. Sadha e. Bhagwani 

[7 M. W., 68 

307. Conditional 

sale. — Non-payment of entire interest. — Deng. Meg, 
XVII of 1H<J6, ss. 7 and 8 . — In those parts of 
India where Bengal Regulation XVII of 1806 ia 
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in force the riffht to redeem a mortgage by condi* 
tioiial sale is governed entirely by the liegulation and 
not by the terms of the condition. Where, within a 
year ^ter service of the notification of a foreclosure 
petition, the mortgagor deposited the principal debt 
and interest for the last year, alleging that interest 
for the previous years was, according to the condi- 
tion, to bo recovered by separate suit, — Held that 
bis suit for redemption must be dismissed. There 
had been default in payment of the interest due, and 
by section 8 the mortgage, notwithstanding the con- 
ditions relied upon, had been finally foreclosed. Man- 
8UB Ali Khan o. Sabju PEBsnAD 

[li. R., 18 I. A., 113; L L. R., 9 AU., 20 

808. ' — Conditional 

Male, — Interest, — Mesne profits, — Foreclosure . — 
Beng, Reg. XVII of 1806, s. 7,-^k deed of condi- 
tional sale, after reciting that the vendor had re- 
ceived the sale- consideration (H199) and had put 
the vendee in such possession of the property as the 
vendor himself had, proceeded as follows ; “ 1 (ven- 
dor) shall not claim mesne profits, nor shall the ven- 
dee claiiu interest: in cas>' the vendee does not 
obtain possiission, he shall recover mesne jirofits for 
the period ho is out of possession : and when, after 
the expiry of the term fixed, I ri'pay the entire sale- 
consideration ill a lump sum, 1 shall get my share 
redeemed : in case of default in payment of the sale- i 
consideration, the sale shall be deemed to become 
absolute.*' The vendee did not get possession of the 
property for some years, and, on the expiry of the 
terra, took proceedings under Regulation XVII of 
1806 to foreclose. The legal representative of the 
vendor deposited the sale-consideration mentioned in 
the deed of conditional sale (UI90) within the year 
of grace. In a suit by the vendee for possession of 
the property, the sale having been declared absolute, 
the question arose whether or not the legal represent- 
ative of the vendor should have deposited, by way of 
interest, in order to prevent the sale from becoming 
absolute, in addition to the sale-consideration, the 
amount of mesne profits for the period the vendee 
was out of possession of the property. Held (Span- 
XIB, *7., dissenting), on the construction of the deed 
of conditional sale, tliat the deposit of the sale -con- 
sideration (fil99) was sufficient for the redemption 
of the property. Rahebhab Sinqh v , Kanhia 
Baku • 1. 14 . B., 8 All., 668 

909 , , — Lease of morU 

gaged property hg mortgagee to mortgagor. — Inten- 
tion of parties as to mode of payment and default . — 
Remedies of mortgagee under mortgage, — On the 
16th March 1874 L, gave M, a mortgage on cer- 
tain laud for H24,000 for a terra of ten years, by 
which it was provided, inter alia, that the mort- 
ngee should take the profits of the land in lieu of 
iu^rdst ; that the mortgagee should grant a lease of 
the laud to the mortgagot, the latter paying the 
former the profits of the land every harvest in lieu 
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of interest; that if the mortgagor failed to pay the 
mortgagee the profits of the land by the end of any 
year, he should pay interest on the principal amount 
of the mortgage at the rate of one par cent, calcu- 
lated from the date of the mortgage, and in such 
case the mortgagee should have no claim to the pro- 
fits ; and that, if the mortgagor failed to pay the 
mortgagee the profits by the end of any year, the 
mortgagee should be at liberty to cancel the lease 
and to enter on the land, and collect the rents thereof 
and apply the same to payment of interest. On the 
2l8t March 1874 M. gave L. a lease of the land, 
under which 111,980 was the sum agreed to be pay- 
able annually as profits in lieu of interest. In 1879 
M„ who had not been paid any profits, sought to 
enforce in the Revoniie Courts the condition as to 
I entry on the land, but was successfully resisted by 
L.*s widow. On the 16th January 1880 M, sued 
L.*8 widow for interest on the principal amount of 
the mortgage at the rate of one per cent, calculated 
from the date of the mortgage to the date of suit, 
claiming the same by virtue of the provisions of the 
mortgage, on the ground that he had not Iwen paid 
any profits. Held that the mortgage and lease 
transactions must be regarded as one and indivisible, 
and the questions at issue between the parties be 
dealt with qud mortgagor and mortgagee ; that so 
regarding such transactions and dealing with such 
questions, M. and L. did not stand in the position of 
“landlord” and “tenant” and the proceedings of 1879 
in the Revenue Courts were had without jurisdiction; 
also that, although looking at the terms of the con- 
tract of mortgage, it was the intention of the parties 
that, on the mortgagor failing to pay the mortgagee 
tho profits by the end of any year, the latter should 
in the first place seek possession of the laud, yet as 
M. had never obtained possession, but on the con- 
trary had been resisted when he sought to obtain it, 
his present claim for interest was maintainable. 
The Court directed that so much of the interest as 
was due at L*s death should be recoverable from 
such property of his as had come into his widow's 
hands ; and as to the rest, which related to the jteriod 
during which the widow had been in possession and 
in receipt of the profits, that it should be recoverable 
from her personally, Bhaohelin r. Mathuea 
. . . I. L. B., 4 AU., 430 


usujrucluary 

mortgage. — Interest, Payment of. — Bena. Rea 
XXXI r of 1803, ss. 9, 10,— Act XXVIII of 1855, 
-fXet XIV of 1870.— Transfer of Property Act 
IV of 1882, s. 2 , — A deed of usufructuary mort- 
gage executed in 1846, under which the mortgagee 
had obtained poMessiou, contained the followiiig con- 
ditions : — “ Until the mortgage-money is paid, tho 
mortgagee shall remain in possession of the mort- 
gaged land, and what profits may remain after pay- 
ing the Government revenue are allowed to the 
mortgagee, and shall not be deducted at the time of 
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redemption. At the end of any year, the mortgagors 
may pay the mortgage* money and redeem the pro- 
perty. Until they jmy the mortgage-money neither 
they nor their heirs sliall have any right in the pro- 
perty.” In 1884, a representative in title of one of 
the original mortgagors sued to redeem his share of 
the mortgaged projairty, upon the allegation that the 
principal amount and inteirest due upon the mort- 
gage had been satisfied from the profits, and that ho 
was entitled to a balance of R45. It was found that 
from the profits, after deducting Government revenue, 
tile princi])al money with interest at the rate of 12 
per cent, per annum had been realised, and that 
the surplus claimed by the jdaintifT was due to him. 
The lower Appellate Court dismissed the suit, on tlic 
ground that under section 62 (6) of the Transfer of 
Projierty Act (IV of 1882) and with reference to 
the terms of the deed of mortgage, the plantifT was 
not entitled to recover tlic property until he jiaid the 
mortgage-money. Held that, although the w'ord 
“interest” was not sjiecifically used, the natural and 
reasonable constniction of the deed was that it was 
arranged that the mortgagee should have possession 
of the jiroporty and enjoy the profits thereof, until 
the principal sum was paid, in lieu of interest. Held 
that the provisions of sections 9 and 10 of Regula- 
tion XXXIV of 1803, which was in force when the 
dwd of mortgage was executed, were not affectcal or 
abrogated by Act XXVIll of 1855 or Act XIV of 
1870 or Act IV of 1882; that these provisions w'cre 
incidents attached to the mortgagor’s rights of which 
he was entitled to have the lK*iu*fit; and that the 
contract of mortgage being subject to these provi- 
sions, the chargt! would have Ijcen ri*d(‘cmed ns soon 
as the principal mortgage-money with 12 per cent, 
interest had been realised by the mortgagee! from 
the profits of the property. Samau Ali v. Kabiiu* 
TL-LAU . • . I. 1j. B., 8 All., 402 

311. Unufructuary 

mortgage. — Interest . — Waiver. — By a d<‘ed of usu- 
fructuary mortgage, dated in 1875, a sum of H3U,U00 
with interest at R1 per cent, per mensem, was 
advanced on the security of certain property, for a 
jieriml of Urn years. The deed (rontained various 
provisions for securing the payment of interest to 
the mortgagee, and among these a provision that he 
shnuhl have jHissession of the pnijierty and take the 
profits on account of interest, the profits being fixed 
at a certain amount yearly, leaving an agreed halanee 
of interest to Im? paid yearly in cash. There w'Hb 
also a jirovisioii that, in the event of possession not 
being given, the mortgagee might treat the priu- 
cijial money as immediately due, and recover it at 
once with interest at the rate of Rl-0 per cent, per 
mensem. The mortgagee did not take possession of 
the niortgagiMi property, and took no steps to obtain 
such possession, or to recover the money for nine 
years, during which no interest was paid. In Nov- 
ember 1884 the mortgagee brought a suit against 


MOBTQAQB— 

8. BEDEMPnON— 

(d) Mode oe Redemption and Liability to 
Fobeclobube ~ continued, 

Pa3rinent of mortgage-debt— coNfiaaecf. 

the mortgagors to recover the mortgage-money^ 
claiming interest from the date of the mortgage- 
deed to the date of the suit at Hi -6 iier cent, per 
inenseni. Held that tlie fair inference of fact from 
the circumstances alaivc dcscrilHHl was that the 
mortgagee waived the provisions for securing and 
recovering the iuU'rest, and that the transaction 
must be looked at as simply one of a loan for the 
8])ecified period at the agreed rate, i,e., Rl ))er cent, 
per mensem. Gamqa Sauai v. Lachman Sinoh 

[I. Li. B., 8 AIL, 194 

312. Intereet. — Suit 

for redemption . — Transfer of Property Act, ». 8rf.— 
Ill February 1883 a decree for pre-emption wai 
ohtaiiu'd ill reH])ect of a mortgage by conditional 
sale executed in August 1882. On the 28rd August 

1883 the decree-hold(*r executed his decree by de- 
positing the principal amount of the mortgage- 
money, and ohtaimd poKBi'ssiou of the propm’ty in 
substitution for the original mortgagee. In Juno 

1884 the mortgagor, proceeiling under Hcctioii 83 of 
the Transfer of Property Act, ilc]K)sited in Court 
the sum of 11699, claiming the same to ho adequate 
for redemption. The case was, however, struck off 
in consequence of the jire-enipUir’s objection to re- 
ceiving tlu! deposit oil the ground that it did not 
include the intiiresi due on the mortgage. 'I he de- 
posit remained in Court, and on the 21st August 1884 
the mortgagor di'pesited a further sum on account 
of interest, Imt this also the jire-cniptor refused to 
receive, for the same reason as before, Ju a suit 
by the mortgagor for redemption of Ihe mortgage, 
it was found that the amount deposited was all that 
was due on the mortgage on the 2lHt August 1884. 
Held that until the 23rd August J883 when the 
defendant enforced l»is jiri'-cmptivi' decn*e by de- 
positing the consideration for the conditional sale of 
August 1882 he had no interest in tlu* subject of 
pre-<*inptioii as w<juld eutillc him to any benefits 
arising therefrom, and that the defendant was not 
entitled to claim any inU^rest on the mortgage- 
money for the jjeriod antecedent to the 23rd August 
1883, Sembte , — That the propi-r person entitled to 
receive the interest for that period was the original 
conditional vendee, and tin; IJourt wlueh passed the 
decree for pre-emption sluMihl have allowed him the 
amount of such inb'rcst in addition to the principal 
mortgage •money. Ashik Ali v. Mathura JCandu, 
/. L. U., 5 All,, lh7, referred tr>. Held, with refers 
cnee to section 84 of the Transfer of Property Act 
(IV of 1882;, that the C«Mirts lielow were right in 
not allowing inti‘r(!st to the defendant after the 2 1st 
August 1884 when the plaintiff, to his knowbidgo, 
deiMisited the whole money due on the mortgage. 
Deo Dat v. Ram Autab . 1. L. B., 8 AIL, 602 

313, — Mortyapo 

by conditional gale, — Interegt,-^Foreclogure,-—J!L 

j deed of mortgage by cimditioual sale executed in 
I 1872, giving tlie mortgagee possession, coulaiued a 
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Payment of mortga.ge^eht^coiUinued, 

stipnlation that the principal money should be paid 
within ten years from the date of execution of 
the deed, and that, in default of such payment, the 
conditional sale should become absolute. It con- 
tained the following condition as to interest ; — " As to 
interest, it has been agreed that the mortgagee has 
no claim to interest and the mortgagor lias none to 
profits/' The mortgagee, however, did not obtain 
possession. In 1878 the mortgag(^ property was 
purchased by the appellant at a sale in execution of 
decree. In 1884 the mortgagee brought a suit for 
foreclosure against the purchaser and the heirs of 
the mortgagor, claiming the principal money with 
interest at 8 annas per cent, per mensem. Tlie de- 
fendants pleaded that the plaintiff was not entitled to 
claim interest. Held that wliatcver claim the mort*> 
gageo might have agiiinst his mortgagors for com- 
{lensation or damages by way of interest in con- 
seiiuence of the failure to get possession under the 
contract, ho liatl mme enforceable in this respect 
against the land, which had passed free from charge 
for interest to the purchaser. Bameehur Hingh v. 
Kanuhia Sahu^ Z. L, JZ., S AIL, 653, referred to. 
Allah Bakhsu v. Sada 8i 

[1. Xi. B., 8 AIL, 182 

9. FOKECLOSURE. 

(a) Kioht op Fobbolosctbb. 

814. Bight in mortgage by con- 

ditional sale. — A mortgagee under an instruineiit 
creating a conditional sale has the right of fore- 
closure. The decisions of the Sudder Court that no 
mortgagee could ever foreclose the mortgagor's ecpiity 
of redemption overruled. Vbbkatohbllam Pillay 
c. Tiuuaiala Chaby . . .2 Mad., 289 

816. Forfeiture of 

priority. — The power of foreclosure is incidental to 

a mortgAgo iii the form of a conditional sale, and the 
mortgagees by availing themselves of that pow'er do 
not forfeit the priority they possess. BiiiKOoapB 

Missbb V. OoLFUT Ali . . . 2 IZ. W., 311 

316. Beng, Reg, 

XVII of 1806. — Agreement of parties. — Held that 
a conditional sale may, by agreement and acts of the 
parties, become absolute without formal foreclosure 
prooeifdings taken under Regulation XVII of IHOO. 
Goobdyal o. Hdnskookweb . 2 Agra, 176 

BvaHOKATH Dass V, Eam Gofal . 5 N. W., 29 

817. p Title of pur- 

cktuer by conditional sa/s.— Tlie right of a purclioser 
by conditional sale, wlio has duly taken proceedings 
under Regulation XVII of 1808, becomes absolute on 
the expiry of the year of grace, and he is entitled to 
claim mesne promts from that date without bring- 
ing a suit for possession. Jiobakhuk Sibob v, 
Booxvu SiBGH • • .8 Agra, 368 


MORTOAOlB^oontinued. 

9, FORECLOSURB-^oontinued. 

(a) Bight of Pobbolosubh— coafiatwd. 
Bight in mortgage by conditional sale — 
continued, 

818. — ■■■ — '■ Beng, Beg, 
XVII of 1806 . — Expiration of year of grace . — 
On the expiration of the year of grace allowed by 
Regulation XVII of 1806, the ownership of the 
mortgaged property vests ab^lutely in the mortgagee,, 
even though ho may not have obtained a decree 
establishing or declaring his right. Khooh Chund 
V. Leela Dhur, 3 Agra, 103 j Jeorakhan Singh v. 
Hookum Singh, 8 Agra, S58 ; Suroop Chunder Boy 
V. Mohender Chunder Boy, 22 W. B., 539 j and 
Hoesein v. Abdool Ali, 8 TV, B,, 476, followed. 
Tawakkul Rai V, Laohman Rai. Tawakkul Rai 
V, Sheo Ghvlam Rai • I. Ij. B., 6 AIL, 344 

819. Bight at expi’^ 

ration of year of grtsce, — Suit to confirm title . — 
The title of a mortgagee is not complete upon the 
expiry of the year of grace allowed by the Regulation, 
but it is necessary for him to bring a regular suit 
and obtain a docriHi in order to confirm his title. 
llAiaUDDlN CUOWDHEY «. KUODA NkWAZ CHOW- 

12 O. Ij. B., 479 

820. ' ■ " — — Agreement to 

pay amount to co-sharer or in default to forfeit 
share, — Where certain arbitrators, summoned by the 
revenue authorities under the Regulations, investi- 
gated ancestral debts, and ascertained the amounta 
to be contributed by the other co* sharers to one who 
paid the revenue, and they, accepting the award, pro- 
mised to pay principal and interest on a certain date i 
and also further agreed that, if they failed to pay ou 
the specified day, their shares slwmld thencidorwurd 
become his absolute property, — Held that such an 
agremneut amounted to a conditional sale, and was 
liable to the incidents which under the Regulations 
attach to such sales, and the suit for possession, 
without summary process of foreclosure, was not 
maiutaiuablo. Ghoseb Lall v , Gaind Lall 

[3 Agra, 184 

821. Beng, Beg, 

XXXIV of 1802. — Mahomedan mortgagor. — In 
1832 a Mahomcilan mortgaged certain laud with 
possession on condition that if the mon»‘y lent was 
not repaid within eight years, the land should be 
enjtiyed by the mortgagee after that period as if 
conveyed by sale. In 1883 a suit was brought to 
redeem. Held tliat the title of the mortgagee be- 
came absolute by virtue of the terms of the con- 
tract on default of payment within the time spe- 
cifiiHl. The obligation cast by Regulation XXXIV 
of 1802 upon a mortgagee to account for profits does 
not previuit a mortgage by way of conditional sale 
from becoming, after the jieriod for redemption has 
elapsed, an abmilutc sale w^hcre no account haft been 
rendered by the mortgagee. The rule laid down in 
Fattabhiramier^s case, 13 Moored s I, A., 560, applies 
to a mortgage executed by a Mahomedan. Mal* 
LIBABJHEUDU V. MALLIBABJHKCDir 

[I.I<.B.,8Ma<L,186 
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(a) Right op Fobbclosubb — coHiiHued, 

Bight in mortgage by conditional sale— 

continued, 

822. Parol condition- 
al mortgage,— Beng. Beg, XVII of iiifule 

over to Q,y from whom he had borrow’ed ocrtaiu 
moneys, certain land, on the oral condition that, if such 
moneys were not repaid within two or three months, 
Bueh land should become Q.'s absolutely. Held that, 
as there was no deed of conditional mortgage, the pro- 
visions of Regulation XVll of 1800 were not appli- 
cable to (?., and he l)eeainc the owner of such land 
after the expiry of three months from the date on 
W'hich it was made over to him, in contKH[uence of the 
amount of the loan not having been repaid to him. 
Gobah Duah Das v. Gohal Das 

[I. Xi. B., 2 AU., 633 

823. Mortgage in JEny- 

lish form, — A mortgage in the English form Ixjtween 
Hindus of lands in the inofussil, outside Calcutta, has 
always l>cen treated by the Courts as a mortgage by 
conditional sale. Suubkomoyee Dasi v. JShinatu 
Das . . . . L li. B., 12 Calc., 614 

824. Beng, Reg, 

XVll cf 1806» 8, 7. — Foreclosure of equity of re- 
demption, — “ stipulated period.” — By a mortgage in 
the English form, the defendants conveyed certain 
property to the jdaiutiif, subject to the proviso that, 
in the event of the defendants paying to the plaintiff 
the principal sum on the *tth September 1808, and in 
the meantime )>ayiug interest on that sum half-vearly, 
with annual rests, in case of default of such j>ay- 
inent, then the plaintiff should re-convey the pro)Kir- 
ty. 'I’he defendants failed to pay interest; and on 
the 4th December 1860 the plaintiff apjilied to the 
Judge of Chittagong for foreclosure: thereupon 
notice, under section 8 of Regulation XVll of 1800, 
was issued, and served on the defendants. On the 
15th April 18<>8 this suit was institutiHl by the ])lain- 
tiff for the establishment and confirmation of absolute 
purchase, ami U) obtain possessijjii of the mortgaged 
jireinises. Held that the suit was not maintainable. 
Regulation XVll of 1800 applied to this mortgage; 
and, under that Regulation, the mortgagee could not 
ap])ly for foreclosure until the time agreed ujxm for 
repayment by the mortgagor, —that is, the ‘‘stipu- 
lated pi*ricHl referred to in section 7 ; — and the 
mortgi^or was entithsl to one year’s grace from noti- 
fication of the apjilicatioii for foreclosun; made after 
that date. 8 aeasiiiala Dbbi «. Nand Lal Sbn 

[5 B. L. B.. 389 

S. C. Shoboshbb Bala Dabbb v, Nukd Lall 8bih 

[18 W. B., 364 

826. — Beng, Reg. 

XVll of 1806t 8, 8. — Conditional sale . — An instru- 
ment of conditional sale provided that the conditional 
vendor should retain possession of the prof>erty to 
which it related, paying interest on the princi|>al 
sum lent annually at twelve per cent., and should 
re|iay the priucipal sum lent within seven years; that 
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(a) Right of FoBBOLOSUBJh-eoaf jaasef. 

Bight in mortgage by conditional gale— 

continued, 

S i)y the fourth clause thereof), in the event of 
cfault of payment of interest in any year, the term 
of seven years should be cancelled, and the conditional 
sale should at once become absolute; and that (by 
the fifth elnnse thereof) in the event of the principiu 
sum lent not being rejHiid at the end of seven years, 
the conditional sale shuuld become absolute. De- 
^ fault having been made in the ;^mymeut of interest 
annually as stipulated, the conditional vendee, the 
term of seven ymrs not having expireil, took proceed- 
ings to foreclose, in pursuance of the ctmdition con- 
tained in the fourth elause of the deed, and the con- 
ditional sale was declared absolute. The conditional 
vendee then suwl for jK)HHessioii of the property. 
Held that the fifth clrtuse of the diH?d did not dis- 
pense wdtli the nceessiiy of eomplying with the pro- 
visions of section 8 of Regulation XVll of 1806 
and was coin))atihle with them, ami on or after the 
expiry of the stipulated periml application for the 
foreclosure of the mortgage and rendering the con- 
ditional sale absolute in the manner jirescrilKHl by 
that Regulation might and must Ih) luoile ; that the 
condition contained in the fourth clause of tlie deed 
in effect defeaUul and violated the ))roviflions of that 
Regulation, and summarily couvert^l a conditional 
into an absolute sale in disregard and defiance there- 
of, and tin; foreclosure proceedings tiiktm by the cx)n- 
ditionul vendee before the ex]>iry of the period stipu- 
lakid for the rejMiyment of the ]>rinci|Mil sum lent 
were irregular, and the sale could only he rendered 
conclusive in the manner prescribed by that Regula- 
tion ill pursuance of the fifth clause of the deed ; and 
that, accordingly, such suit was not muiiitaiiiablo. 
UUSAIB V. MaHBU LAL 

[1. la. B., 8 AIL, 609 
826. Rights of mortgagee.-- 

Clause for recovery of mortgage-money bejure empirg 
of term. — J£., a Hindu widov« . executed a deed of usu- 
fructuary mortgage in J.*s favour, the projKjrty hyijo- 
thecaUHl being the sejiarute jirojMirty of her hiisbund in 
which she had only a life interest. Un J. a])]>lying for 
mutation of mimes, li. objected that he was in proprie- 
tary jHissession under a jUmsI of gift e^*M•lIt<•d by J/., 
and the objection was hUo wed. I n virtiic < d’ u clause iu 
the deed of mortgage, that in case any detiiatid was 
malic in rustiecL of the rest (d’ the propeity within 
the mortgage term, the mortgagee was entitled to sue 
for the mortgage- money notwithstanding the kirm 
had not expired, J. sued to recover the money by the 
sale of the hyjiotheiaited pro|ierty. B., in addition 
to an objection to the validity of the mortgage based 
on the deed of gift, pleuiled that it was invalid ai 
against him, the next reversioner, there lieing no 
legal necessity for the alienation. The lower Axipel- 
lute Court held that the mortgage was valid an against 
the deed of gift, but invalid as against the reversioner. 
Quare, — Whether, in reference to that ruling, there 
was any such danger or weakness in J.'s title so as to 
entitle him to enforce the mortgage-debt before the 
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(a) Right of FoBBOLOStrBB— con^t9Mr0(2. 

Bights of mortgagee ^coff^tfitt0<2. 
expiry of the term. Bulaki Sibgh v. Jai Kibhbh 
Das 7 N.W., 208 

827. Extension of 

term of grace after notice of foreclosure^’-^K mort* 
gagee, under a conditional sale, caused notice of fore- 
closure to be issued, and subseq^uently by an agree- 
ment securing certain advantages to him he extended 
the term of grace. The terms of that agreement not« 
having been complied with, the mortgagee was held to 
be entitled to revert to the foreclosure proceedings 
before instituted. Lall Dhitb Rab «. Gunput Rae 
[1 N. W., Pt II, p. 22 : Ed. 1878, 81 


828. Agreement he~ 

tween mortgagor and mortgagee.^ Breach hy morU 
gagor. — Right of mortgagee to fdl hack on mort- 
gage rights. — The mortgagee of certain shares ’of 
certain villages applied for foreclosure under Regula- 
tion XVII of 1806. While the year of grace was 
running and shortly before its expiration the mort- 
gagor and the mortgagee came to a compromise in 
the matter of the mortgage. It was agreed by the 
mortgagor to transfer by <alc to the mortgagee the 
shares of tlireo of the vihages, in lieu of the mort- 
gage-money, and that ho should not assert his rights 
under section 7 of Act XVIII of 1873, as ex-pro- 
prietor, to retain the sfr lands appertaining to such 
shares. The mortgagee agreed to relinquish his 
claim on the remaining shares arising out of the 
mortgage and the foreclosure proceedings. It was 
further agreed that, if the mortgagor asserted the 
right mentioned alwve, the mortgagee should be 
entitled to assert his right in respect of all the shares 
as a mortgagee who hatl foreclosed. The mortgagor 
subsequently, in breach of his agreement, asserted 
his right under section 7 of Act XVII I of 1873 to 
the sfr lands appertaining to the shares transferred 
to the mortgagee. Thereupon the mortgagee sued 
the mortgagor for possession of all the shares by 
virtue of the foreclosure proceedings. Held, follow- 
ing Lall Hhur Rae v. Ounput Rae, 1 N. W., Ed. 
1878, 81, that, on the failure of the mortgagor to 
give effcHit to the compromise transaction, the mort- 
gagee was entitled to fall back on his equities under 
his mortgage and the foreclosure proceedings taken 
thereunder. Dhondua Uai r. Mbgho Rai 

[I. li. Bn 4 Alin 332 


329 , Compromise 

during proeeedings.^lntetition of parties. — A mort- 
gage-debt not having been paid off at duo date, 
notice of foreclosure was issued and served. Dur- 
ing the currency of the year of g^o the parties 
came to an arrangement and filed petitions in Court 
in the foreclosure procct'dings, setting forth that part 
payment had been accepted and that the rest of the 
^Dt would 1)0 paid with interest on the date of the 
expiry of the year of grace, failing which the sale 
•hould become absolute, — Held that it was not the 
intention of the parties to substitute a new contract 
for the one under which the notice of foreclosure 
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issued or that the proceedings should be allowed to 
drop. Goonomoneb Dossia v, Pabbtttty Dossia 

[10 W. B., 826 

880. ■ Usufructuary 

mortgage — Position of mortgagee in possession.— 
Where, in proceedings held before the issue of 
Circular Order of 22nd July 1813, a mortgagor had 
the opportunity in a Court competent to decide the 
matter, to contest, as against the mortgagee, all 
questions of fact necessary to give a good and absolute 
title to the mortgagees, and, though called upon, did 
not show that the mortgage was a bad one, but 
admitted that the mortgagees wore not paid off, and 
that an extension of the year of grace had elapsed 
without his performing any of the conditions which 
would have saved the property from being foreclosed, 
it was held that even if the proceedings did not 
possess the character of a regular suit, they were 
sufficient in themselvt^s to effect a foreclosure, if such 
was their ptirimse. Where a party, originally a mort- 
gagee out of possession, has l)een put into possession 
by the act and permission of the mortgagors, ho has 
really (inasmuch as a parol contract is sufficient in 
this country to pass immoveable projwrty) obtained a 
new title altogi^tber different from that wliich he pos- 
sessed before, and having its foundation in the act of 
the parties themselves when they put him into posses- 
sion. Runjkbt Nabain Singh v . SHOuKBFOoNrssA 

[10 W. R., 478 

381. Agreement, for 

fresh consideration, between mortgagee and third 
person for release of property from mortgagee . — Re- 
lease not required to he in writing and registered.— 
The mortgagee of immoveable property under a hy- 
pothecation bond, entered into an agreement wdth one 
w'ho was not a party to his mortgage, to release part 
of the property from liability under his mortgtige. 
This agreement was not in writing and registered. 
The mortgagee subsecinently sought to enforce the 
hypothecation against the whole of the mortgaged 
property. Held that the agreement, l)eing a new 
contract for a fresh consideration between persons 
who w'ero not parties to the mortgage, was not, as 
between the ))arties to the mortgage, a release which 
the law required to he in writing and registered. 
Held, also, that the party to the iigreemcnt with the 
mortgagee might have eome into Court as* a plaintiff 
to enforce the same, and that it was ecpially com- 
petent for him to plead it in avoidance of the mort- 
gagee’s claim to bring to sale the property referred to 
therein. Nash v. Armstrong, 30 L. J., C. P., 286, 
referred to. Gubdial Mal r. Jauhri Mal 

[1. lu R., 7 AIL, 820 

332. — _ Effect of fore- 

closure. — Purchaser from mortgagor. — Foreclosure 
proceetlings in the Supreme Court as to mofussil 
projierty, to w^hich a purchaser from the mortgagor 
is not made a party, cannot affect that purchaser. 
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9. FORECLOSURE — continued, 

(a) RtaHT OP Fobbclosttbr— con^t»i<0<2. 
Rights of mortgagee’—conOnKtfc^. 

UBAJANATII KUNDU CUOWDBT V. KhILAT ClTFW- 

oBA OuosE . . . . 8 B. L. R., 104 

[8. C. 14 Moore’s I. A., 144 : 16 W. B., P. C., 33 

S. C. in Court 1 k*1o\v. Kiiklut Ciiundeu Oiiosb i>. 
Taea Cdand Kuoneoo Ceowdury. 

[6 W. R., 269 

833. Fared o*ure^ 

Fff'ect of. — Deed of conditional sale. — Until foro- 
closuro, the veiuloo, uuilor ii bond of ooiidiiioiial sale*, 
holdH the lands, tbo subjoot of tbo bond, only as 
Hociinly for tbo numt'y lent. Semhle, — Tin* ofTnot of 
forocl<»sur(* is to put an ond to tin* original conditional 
H.ib^ }ind to make tin* projH*rty ah imfio tin* innnovc- 
jiblc pro]UTty of tlu* person who a<lvanci*d tin* money. 
Sham Nauain Sinou r. Roohoohitu Dyal 

[I. L.. E., 3 Calc., 608 : 1 C. L. E.. 343 

834. fore- 

vloftnrc. — Sale for arreare of revenue . — Fraud of 
wortfiaqee. — Act I of 1S45. — Tin? effect of a fore- 
closure decree in tbo Supreme Court in n mortvr»ij?t5 
suit between lliudus, is e<iuivaleTit t<) a decree estab- 
Hsbin^ proprietary ri^rbt in the mofussil (Jourtn, in 
similar suits on tbe like instruments. The inort- 
pi^'ce in possession and another bavinj^ souf'ht to 
ileprive the njort}^ij?or of bis title to redeem by means 
of \i secr(*t purchase of tin* mort pip'd estate between 
tbem, includiiif; tbe fraudulent d<‘vice of a sab* by 
nuetion for arrears of n'venue, sindi arrears beinj^ 
ilcsipu'dly im’urred by tbe niortpip'c in jMJssessioii, 
it was held that a suit for redemption and foi jiosses- 
sion instituted many y«'ars aftm* the sale for arrears 
was not barrcil by section 2t of Act I of IHlb. If u 
inortpip'c in ])<»ssession fraudnlendy allows tin* (iov- 
ernment re\M*nu<* to fall into arrears, with a view to 
tbe land bein^* jmt u]> for sale and bis buyin^^ it in for 
bini.'»elf, and be do<'s in fact become the jiurcbaser of 
it at the (Jovernineiil sale for arrears, such a purchase 
will not defeat tbe e^piity of redemption. JSaziu 
Alt Khan v. <)j(*oi)iiyauaai Khan 

[6 W. B., P. C., 83 ; 10 Moore’s I. A., 640 

335. ZJsnfructuarif 

mortflaqe. — Frofits ynt^ing the interest. — Suit hy 
mortyayee to recover mart y ay e-money after time for 
redemption.-— CvvXmu pr(»perty was mortpip*<l for a 
term of years, and possession jjiven to the mortpig’ce. | 
The mortpip)!* covenanted in the mortpip*-dec4l that | 
be would n*d<*<*m tin* ])roj)eriy after the term Innl 
expired, JUid that tbe mortpip*e should take tin* pndits 
in lii*u of int4*rest until redemption. Aft4*r the exj»iry 
of tbe term tbe mort^'ap*e sued to recover tin* mort- 
pige-money. Jleld that tin* mortpip* was security^ 
for the rej>aynn‘nt of tbe nn>rtp»p*-uioney aftiT tin* j 
term had expired, ami that during; the t<*rm tin* inorl - j 
jrupor (*ould not r<*d«-< m nor ctuild tin- mortpip-c re- 
cover his money, but that wben tin* t«*nn hml <!xpirctl, ! 
either party could bring’ tin* transaction to a close, j 
(iANBSH KOOEB V. DBBEAB BUKBH } 

[6N. W.,128 


mobtgagb —Continued. 

9. FORECLOSURE — continued. 

(o) Right of Fobeclosukis — continued . 
Bights of mortgagee— 

Dva Ram v. Jwala Nath , 6 M. W., Ap., 2 

330, Suit for pot* 

session . — Covenant to pay . — Conditional sale.—* 
DamageSyJUeasureof. — Costs. — Two out of sevoral 
<‘<>-sbarers mortgagcsl as their own, by way of con- 
ditional sale, a |)ortion of tbe joint family projierty. 
Tbe mortpigee foreclosed, and then institutiMl a suit 
for possession, which be witbdn'w with liberty to 
bring a fresh suit. He afterwards brought a suit 
for possession against tin* mortgagors ainl their co- 
sharers, on tbe suggestion of tbe mortgagors that it 
would be umlefeiided. It was, bow4*vi*r, d(T(*nded by 
tbe co-sbarers, ami tin* suit was dismissed. Tba 
niortpige-di'ed contained no covenant to repay tlio 
money b*nt. In an aetion for damages brought by 
tbe mortgagee against bis mortgagors, — Held that 
tbe plaintiff was entitled to recov»'r tin* money lent 
and interest, and tin* eosts of tbe seeond suit. 
liiiuawAN Achaujkk 7*. (loniNi) Sahoo 

[I. L. R., 9 Calc., 234 : 11 C. L. R., 356 

837. — Partial fornclosure.— Fors- 

closnrr in respect of share of property. — Wbero 
several parties liave an interest in a mortgage it is not 
eom]>etent for one of tb(*n» to foreelose in respect of 
bis fraetional slnire. A ])!irty suing for possession of 
a share of mort-gaged ])roj)erty (after its ri'leam* bus 
been (*ffeeted by an arrangement made betwe(*n tbo 
mortgap'es and mortgagor) on tbe groinid Unit bo 
bad an interest in tin* mortpigi* and in tin* funds ad- 
vain'ed by the mortgag(*es, must show that tln^ mort- 
gagor Innl notice of such interest. ItliOUA Rov w. 

AiulackKoy . . . low, B., 470 

338. ■■ Joint mart* 

ynyors, — Foreclosure of portion of property. — Suit 
f jV possession of portion of property after fore- 
closure . — Wbel’t* tbe wbob* of a moi*tgag<}-4l(*bt was 
4lm- to tbe jx-rsoiiH claiming under 1 In* morlg-agc joint- 
ly ainl mit H4*V4*rally, and a per ,011 4-ntlt led only to oiiu 
moiety of the ilebt, f(>n’c|t»H(*d the luorlg-iig-,. an 
that moii*ly, and sued the different mortgagors for 
)M)HS(*.HHioi] of a moiety of their intcr»*Kls in the* mort- 
g‘ag<*<l projM‘rly, in virfut* of tin; mortgage and fore- 
ch4Sine , — Jhdd that the foreclosun- was invalid arid 
tin* suit was not muintainahl«*. Rimhan Dial n. 
Manni Ram . . , I. L. B., i AIL, 297 

339, Joint mortgage 

hy conditional sale of tmo vHtayes. — Sale of the 
cfjiiHy of redemption . — Foreclosure in respect of one 
rdlage.—B. inert g!ig«*il by r*omlItion:il sale two vil- 
lages t*) L. f<u- a <-i rtain sum. lie HubH(*<nn!ntly sold 
on** vlllagi* to L. and tb*- otln*r to S. //, having fore- 
clos*-d tin* morfgag** in r*-sjM*ct of tbe villag< sold to 
A*., f*jr a ]»roportioniite amonnt of t In* mortgage- money, 
sm*<l S. for possession of that village. Held that th« 
suit was maintainabh*. Ckandika Singh v. Fukhar 
Singh, /. L. U., 2 All., UOO, dislinguishod. Bish- 
KSQAB S^KOU C. LAIK 8INGII 

[I.Ii B., 6 All. 367 
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MORTGAGES — continued. 

9. FORECLOSURE— 

(a) Bight op Fobbolobfbi — continued. 

Partial foreclosure— 

340. Foreclosure of 

portion of joint property, — Where a mortgage of an 
estate is a joint one and there is no specification in it 
that any individual share or portion of a share of 
such estate is charged with the repayment of any 
defined proportion of the mortgage-money, but the 
whole estate is made responsible for the mortgage- 
money, it is not competent for the mortgagee to 
treat a sum paid by one of the mortgagors as made 
on such mortgagor*s own account in respect of what 
might be calculated as his reasonable share of the 
joint debt and to release his share from further li- 
ability. Where therefore in the case of such a mort- 
gage the mortgagee, in taking foreclosure proceed- 
ings, exempted the person and share of the mort- 
gagor so paying and proceeded only against the other 
mortgagors, and the mortgage having been foreclosed 
sued the other mortgagors for the possession of 
their shares of such estate, — Held that, the fore- 
closure proceedings being irregular, the suit was not 
maintainable. Cuahoika Singii r. Fhokati Singh 
[I.li.B.,2 All., 906 

34L ■ Purchaser of 

share of mortgaged property. — A inorlgagt'C sold 
part of the mortgaged proiierty and then foreclosed, 
his jmrehaser being no party to the foreclosure pro- 
ceedings. The mortgagee and purcliaH«*r afterwards 
sued for recovery of jiosscssion of the mortgaged 
property after foreclosure. Held that the jnircliaser 
could maintain his suit, although he had not been 
a party to the foreclosure pnx'eedings for the re- 
covery of the mortgaged property, which had been 
purchased by him. The foreclosure conferred an 
absolute title to the whole jiroperty mortgaged on 
the mortgagee and anybody claiming under liim. 
Raj Chandra Fodder v. Manorama 

[3 B. L. B., Ap., 148 ; 12 W. B., 363 

342. — Merger. — Fore- 

closure proceedings on the first of tiro mortgages of 
the same properly to the same mortgagee. — On the 
26th of March 1872 A. mortgaged to B. ccrttiiii 
properties for R12,000. On tlic 9th of May 1872 
S.t to secure. a further advance of R24,0(X) nuule to 
liim by B., executed a second mortgage to li. of the 
same and certain other jmiix^rty. On the 29th of 
July lB73 B. served A. with notice to foreclose 
the properties mortgaged by the first deed. On the 
28rd March 1874 and before the expiration of the 
year of grace, a portion of the properties subject to 
both mortgagt)8 was sold at an auction-sale subject to 
existing incumbrances, and C. became the purchaser. 
C., thereuptm, to protect the interests lie had Ixnight 
at the sale, purchased in the name of D., a trustee, 
all the interest of B. in both mortgages, and, after 
the expiration of the year of gratae, filed, in the name 
of himself and D., a suit to declare his absolute right 
to the foreclosed pro]H'rtie8, and afterwards filed 
another suit against A. for a inoney-dtH’ree on the 
bond in the second mortgage. Held that C., being 


MOBTG AGS ^continued. 

9. FORECLOSURE— 

(a) Right of Fobeclosurb — continued. 
Partial foreclosure— can/fnasd. 
owner of portion of the property subject to both 
mortgages, and as such liable to contribute propor- 
tionately to the payment of both, could not foreclose 
the first mortgage, and tlien sue A. for the whole 
debt due upon the second. Quare. — Whether it 
would be equitable for C. to foreclose the first mort- 
gage ? Held further, that the bringing of the 
second suit had the effect of reopening the foreclo- 
sure proceedings, and that the Court could now make 
a decree in the whole case. Kalipbosonno Ghosb 
V. Kamini Soondubi Chowdhrain 

[I. li. B., 4 Calo., 476 : 3 C. li. B., 184 

343 . Foreclosure of property In 

two districts. — Beng. Reg. XVII of 1806, s. 8 . — 
According to section 8, Regulation XVII of 1806, 
where mortgage- projxirty is situate in two districts, 
an order of foreclosure relating to the whole property 
may 1x3 obtained in the Court of either district. 
Rasmoneb Debea V. Fbankishbn DA8 

[7 W. B., P. C., 06 

S. C. Ras Muni Dibiah r. Fran Kishen Das 

[4 Moore’s I. A., 392 

Pbosonno Coomab Roy v. IIaran Chundeb 

CllATTEBJBE . . . 6 C. Ii. B., 699 

344 . Foreclosure of property 

partly in Calcutta and partly in mofussiL — 
Beng. Reg. XVll of 1806. — The High Court, in a 
suit for foreclosure of property jmrtly in Calcutta 
and partly in the mofussil, has no power to follow the 
procedure prescrilnxl by Regulation X^41 of 1806, 
wliich relates to the foreclosure of projx'rty in the 
mofussil; hut it is bound to sue that tlie defendant is 
not, by reason of tbe suit being brought in the High 
Court, deprived of any substantial advantage which ho 
would liave had if the suit had been instituted in tbe 
mofussil Court. Hank of Hindustan, China, and 
Japan v. Kundololl 8en . . 11 B. Ij. B., 801 

345 . Foreclosure of property 

situated partly in Oudh and partly in the 
North-Western Provinces. — Beng. Reg. XVII 
of 1806, s. 8. — Where a mortgage of land situated 
partly iu tbe district of Sliabjabanpur in the North- 
Western Froviuees and partly in tbe district of 
Kheri in tbe pn>vince of Oudli was made by condi- 
tional sale, ami tbe mortgagee applied to tins District 
Court of 8bubjahan])iir to foreclose tbe mortgage 
and render tbe conditional sale conclusive in respect 
of tbe whole j)roj)erty, and that Court granted such 
application, — Held, with reference to tbe ruling 
of tbe IMvy Council in Ras Muni Dibiah v. Fran 
Kishen Das, 4 Moore’s I. A., 392, that, w bore mort- 
gaged projHjrty is situated in two districts, an order 
of foreclosure relating to tbe wliOle proj>^ty may bo 
obtained in the Court of either district, that the 
circumstance that Oudh was in some resjxjcts a dis- 
tinct province from tbe North- Western Frovincesdid 
not take the case out of tbe operation of that ruling, 
inasmuch as Regulation XVII of 1806 was in force 
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HOBTOAGE ^eontinuid, 

9. FORECLOSURE — continued. 

(a) Right op Fobeczosure— con/iMwai. 

Foreclosure of property situated partly 
in Oudh and partly in the North- 
western Provinces—confiawtfd. 

in Oudh as well as in the North-Western Provineos 
at the time of the foreclosure proceedings. Subjan 
S iKGH V. Jaoan Nath Singh 

[I. I.. K., 2 AIL, 313 

(5) Demand and Notice of Foreclosube. 

540 . Demand from mortgagor. — 

Seng. Reg. XVII of 1806, m. S. — Foreclosure, Rtght 
Under the terms of Regulation XV 11 of 1800, a 
demand from the mortgagor or his represenhitivc is 
a condition precedent to the right to take foreclosure 
proceedings. Qonesh Chundbu Pal t». 8hoda< 
NUND SuBMA . . I. li. R., 12 Calc., 138 

347 . Demand for pa 3 rment of 

mortgage-debt. — Power of a minor to take a 
mortgage. — Beng. Reg. XVII of 1S06, e. 8. — A 
conditional mortgagee aj^plied for foreclosure omit- 
ting previously to demand from the mortgagor pay- 
ment of the mortgage-debt. On foreclosure of the 
mortgage he sued for possession of the inortgagt*<l 
projHirty. The lower A])[)ellatc Court dismissed the 
suit on the ground that the foreclosure proceedings 
were invalid and iiielfective by reason of such 
omission, and in so doing directed that the demand 
which the mortgagee should mak<^ j)rior to a fresh 
application for foreclosure should be limited to a 
certain amount. Held that the fon'closure j»roceed* 
ings were invalid and ineffective by reason of such 
omission and the suit had been jm)periy dismissed; 
and that it was not comjH*tent for the lower Aj)pel- 
late Court to put any limitation on the amount to be 
demanded by the mortgagise prior to a fresh applica- 
tion for foreclosure. Beuabi Lal v. Bkni Lal 

[I. Ii. K., 3 AIL, 408 

348. Beng. Reg XVII 

of 1806, 8 8 . — Section 8 of Regulation XVII of 1806 
contemplates a previous demand of payment of the 
mortgage- money, and non-compliance therewith as a 
kind of cause of action for commencing foreclosure 
proceedings, and such demand must therefore nect's- 
sarily be made before the mortgagee has the right 
of applying for foreclosure, and the omission U) make 
such demand vitiates the foreclosure proceedings 
altogether. Behari Lal v. Beni Lal, I. L. H., 3 All., 
408, followed. Karan Singu r. Mohan Lal 

[L Ii. B., 6 AIL, 9 

340 . Notice of foreclosure.— 

Issue of notification. — Beng. Reg. XVII of 1806, 
88 . 7 and 8 . — A mortgagee’s ** application” f<»r fore- 
closure, as the term is used in section 7, Regulation 
XVII of 1806, means the whole transaction contem- 
plated in section 8, ending wdth the notidcution to 
the mortgagor; thus the year of grace for payment, 
and the year necessary for completion of foreclosure, 
commence to run from the dat<* of the notification. 
By the “ date of the notification ” is meant not the dati- 
on which it is served on the mortgagor, nor the date 


MORTGAGE— coN/intfed. 

9. FO R ECLOSU R E — continued, 

(&) Demand and Notice of FoRECiostrBH 
’—-continued. 

Notice of foreclosure— coa^eawed. 
on w’hich the purwannah or document of notification is 
signed and sealed, but the daUv of its issue by the 
Court. The ])iirvvaiinah is first issued when it is 
handed to the peon for delivery. SUBOOP CnUNDBB 

Nag t\ Bonomalee Pundit . . 9 W. B., 116 

360. Beng. Reg. 

XVII of 1806. — Form of notlfcation to mortgagor, 
— In order to obtain a decree for foreclosure against a 
mortgagor, the purwannab to lx* isaiK'd by the Judge 
under section 8 of Regulation XVII of 1806 must 
distinctly notify to the mortgagor that if be sliall 
not rtHleem the j>rojx'rty mortgagt'd in the manner 
provided for by the ])n‘c»'diiig section within one 
year from tiu' date of notitb'ation, the mortgage will 
Ix' finally foreclosed and the conditional sale will be- 
come conclusive. Bukebun Kuan v . Bkohun 
Kuan 3 N. W., 36 

361. Omission to 

give mortgagor copg of application to foreclose . — A 
morfgage<‘ failiug to fultil oue of the tw'o conditions 
prescribed by Regulation XVll of 1806, seetion 8, 
■/>., furnishiug tlu- mortgagor or Ids legal repnisent- 
Utive w ith a eoj)y of bis application to foreehwe, cannot 
be said to b(‘ in a jxwition to foreclose. Santkk R am 
Jana v , Modoo Mvtee , . 20 W, B., 808 

352. Service of notice* 

— On whom to be .vrrrcd.~-'riie only }x)rson on whom 

effectual service of notiet^ of fon'elosure cun be made 
is the jM'rHon really iiit(‘rested in protecting the 
estate. Kalke Koomab Dutt v. Pban Kihhorxb 
CUOWDHBAIN . 22 W. B., 106 

363. Right to notice, 

— Beng. Reg. XVII of 1806, s. 8. — Purchaser of 
cquitg of redemption. — The piircbiiser of the equity 
of rcdciuptiun is not entitled Le notice in a foreclo- 
sure suit', eHjK'ciailly if the ))iirebusc hiui not been 
made until afUjr the institutimi of tin* suit. UoOBOO- 
PEBBAUD JaNAU V. Bl PPKOPKKHAFD HrBBAB,i 

[Marsh., 292 ; 2 Hay, 152 

Kubmofool V, Bibhesbub Singh 

[Marsh., 837 

S. C. Bibsebsub Singh v. Kubmofool 

[2 Hay, 406 

See Kibhen Bullubu Mahta «. Bklaboo Koii- 
NUB .... . 3W.B.,280 

wtiere, however, the Judgi's (Bayley and PhbaU, 
JJ,) ilifTeied, the foi mer liolding noticfi was not ne- 
cessary. Bibbonath Singh v. Bbojonath Dobb 

[0 W. E., 280 

354. - — — ■■ Right to notice. 

— Purchaser from mortgagor. — A purchaser from a 
j mortgagor, os one of his legal representatives, is 
j ciilitle<l to notice of ff)reelosure. Madhub Tuaeoob 
r. JuooNUCK Lall Dobb . • 12 W. R., 100 

6 M 2 
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MORTGAGE— 

9. POKECLOSURE— oonWwued. 

(5) Drmand and Notice oe Fobbolobttbi 
— continued^ 

19'otloe of forecloBure— 

AIittbbjekt Singh v, Mookh Lall Sinoh 

125 W. B., 189 

S65. Riffht to notice, 

— Vurvhaaer from mortflagor,— Legal reprenenta- 
tive.--Befig. Reg. XVII of 1806, s. S.— Tbo pur- 
cha 49 or from a niortjyagfor is liia legal representative ; 
and when the mortgagee takes out foreclosure j)ro- 
ceediiigs, the notice enjoined by section 8, Regula- 
tion XVII of 1806, must he served on such purchaser 
if it is used after the sale ; fresh notice to the pur- 
chaser would not he necessary if the sale took place 
after notice to the mortgagor. Achumbit Misskr 
V, Lalla Nund Ram , . .11 W. B., 644 

350 . ■ — ■ Right to notice, 

— Transferees in possession. — Transferees in posses- 
sion are entitled to notice of foreclosure. Tazun 
Bibbb «. SiiiB Chundeb Duub . 19 W. B., 170 

357 , Assignee of 

mortgagor. — Reng. Reg. XVII of 1806, s. 8. — Legal 
represent a live. — A pur- baser of the rights and 
inter(‘8tB of the mortgagor is a legal representative 
within s(!ction 8, Regulation XVII of 1806, and 
notice of aj)idication for foreclosure must he served 
on him. Uolam Ditbtaoiu Khan v. .Iooat Singh 
[1 B. Ii. B., &, N., 3 : 10 W. B., 86 

359, Right to notice, 

— Reng. Reg. A'VIJoflSOH, s. 8 . — Conditional sale . — 
Purchaser. — Second mortgagee. — Legal representa^ 
fiffe . — Where land which has been conditionally sold 
is subsequently mortgaged, the seeond mortgagee, 
lieing the mortgagt>r’s “ legal representative,** with- 
in the meaning of that U^nn in section 8 of Regula- 
tion XVII of 1806, is entitled, on foreclosure proctMsd- 
ings being taken by tlie conditional vendee, to the 
notice rc(iuired by that 8<»ction, and cannot be deprived 
by the conditional vendee of the possession of the 
land, notwithstanding foreclosure, where no such 
notice has been given to him. lliBOAJ Singh v. 
Debi^inqh . . . I. 1j. B.t 1 All., 499 

369. ^isiht to notice. 

Legal representative** of mortgagor. — Reng, 
Reg. XVII of 1806, .s. 8 . — The holder of a decree for 
money does not, merely liocause he has attached land 
belonging to his judgment-debtor while it is subject 
to a eouditional im)rtgage, become tlie legal repre- 
sentative** of the mortgagor within the meaning of 
section 8 of Regulation XVII of 1806, and entitled 
to notice of the foreclosure of such mortgage ; neither 
is the holder of a prior lien on land wdiieh is condi- 
tionally mortgagwl the legal repi*esentative*’ of the 
mortgagor and entitled to notice of foreclosure pro- 
ceediugs. Raduey Tkwabi v. Ritjha Misk 

[I. Ii. B., 3 AB, 413 

360. Right to notice. 

-—-Purchaser of mortgagors interest . — Where a per- 
son mortgages his property by deed of conditional 


MOBTGAGE — continued. 

9. FORECLOSURE — continued, 

(b) Demand and Notice oy Fobeclosttxs 
— continued. 

Notice of foreclosure— continued, 
sale, and afterwards the riglit, title, and interest of 
the mortgagor is sold in execution of a money-decree 
previously obtained against him, the purchaser at 
such sale is entithnl to due notice of foreclosure pro- 
ceedings instituted 8uhse(|ui*ntly to the sale, hut be- 
fore the confirmation thereof. Sec Rhgruh Chunder 
Rundopadhga v. Soudamini Dahee, I. L. R., 2 Calc., 
141. Rambbwab Nath Singh v. Mkwau Jugjkkt 
Sinoh . . . . 1. 1j. B., 11 Calc., 341 

861. Right to notice, 

— Assignee of mortgagor. — Reng. Reg. XVII of 
1806, S.8. — Under section 8, Regulation XVII of 1806, 
a mortgagee is hound to serve notice of foreclosure 
upon the assignee of the mortgagor, w'hether such 
assignee be of tlie whole or a i)ortiou of the mortgaged 
premises, and whether notice of the assignment has 
iMjen given to the mortgagee or not. Ganga Gobind 
Mandal V. Rani Madhab Ghose 

[3 B. Ii. B., A. C., 172 : 11 W. B., 648 

862. Right to notice, 

— Assignee of mortgagor - Deng . Reg. XVII of 1806, 
s. 8. — The assignee of a mortgagor, though purcliaser 
of only a portion of the mortgaged ])roperty, is his 
“legal representative,” within the meaning of sec- 
tion 8, Regulation XVII of 1806, and as such enti- 
tled to notice of foreclosure. Sheo Golam Singu 
V, Rameoop Sinoh 

[16 B. Ii. B., 34, note : 23 W. B., 26 

363. Right to redeem, 

— Mokurrartdar. — Reng. Reg. XVII of 1806, s. 8 . — 
The holder of a maurasi mokurrari }>otta under tlio 
mortgagor is not a “ re]>resentative ” within the 
meaning of seetion 8 of Regulation XVII of 1806, 
and is therefore not entitled to notiee of foreclosuro 
under that seetion. Lalla Doorgn Pershnd v. Lalla 
Luchmnn Sahog, 17 JV. R , 272. followed. Sripoti 
C uuBN Dky V. Mohip Narain Ntnoh 

[L Ii. B., 9 Calc., 643 ; 13 C. Ii. R., 119 

364. Reng. Reg, 

XVII of 1806.— A second mortgagee under a mort- 
gage-bond is entitled to notiee of foreelosure under 
Regulation XVII of 1806. NroYAU CllAND 
CnUCKEKBUTTr V, Roop Doss Rankujke 

[22 W. R., 475 

366. Right lo notice, 

— Second mortgagee. — Prior foreclosure of a second 
mortgage. — Legal representative . — Reng. Reg. 
XVII of 1806. s. 8 . — In the case of tbe prior fore- 
closure of a subsoquL'ut mortgage, — Quaere, — Whether 
the seeond mortgagtH* is the mortgagor’s legal repre- 
sentative for the purjiose of the notice oY fort*closnre 
under section 8, Regulation XVII of 1806. When 
the first mortgagtv had no knowlinlge »)r cognisance 
of the second mortgage, or of the foreclosure proceed- 
ings taken under it, the second inortgjigee had no 
just ground of complaint that the notice of fore- 
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2IOBTGAQIj — continued, 

9. FOUECL08i;UE-^r(>»^fw«<fi. 

(5) Dkmakd and Notice op Foreclosuub 

— continued, 

Notice of foreclosure~f OM//MMf*^/. 

closure was sltvcmI, not on him, but on the mnrtprnpror- 

Kalbe Kishoke Chattkujke V . Taka Pkusuao 

lioY 4 W. K., 1 

366. — Itiifht to notire, 

— Purchaser from mortfjagee . — Property in the 
mofussil which Inul been mort^a^etl in 1802 to C. by 
a deed in the English form containin^p the usual 
)mwer of sale on default of payment, and ag^ain in 
1804 to T. by deed of conditional sale, was sold by C. 
under tin; ]k>w»t of sale and purchased by N. Pre- 
viously Uy the sale, T. had foreelosj^l. In a suit for 
possession of the jirojH'rty brought by the widow of T. 
aj»ainst iV. and the mortpi^or, it iij»p«*ared that lio 
notice of foreclosure luul U'cii served on N’. Held 
that N. was entitled to such notice by the fact of Ins 
purchase, whether he had obtained posst'ssioii or 
not, and that m) uotic«* having? been served niam him, 
the suit was not maintainahio against him. IluANOO- 
HUTTY CliOWDUAIN l>. PkeMCIIAND NkOOEB 

L16 B. li. R., 28 : 23 W. R., 96 
MOUTTN IjALL SoOKUL V. GoLUOK C II under Dutt 
[1 W. R.. P. C., 19 : 10 Moore’s L A., 1 

867. Sufficieflc^ of 

notice , — Foreclosure of share of mortfluqed property. 
— 'I’wo persons jointly held a nlort^■a}<e, each having; 
an equal share in it. The equity of re<lemptioii sub- 
aequenlly became vested solely in one of these )>erhon8. 
Held that, under the circumstances, a notice of lore- 
closure con lined to a one-half share only of the mort- 
(issued by the mortj^a^ee, who had no interest 
in the eipiity of r(*demj)tion) was sutRcieiit, and that 
the forecl«»HUre proceedings W’ere not ba<l, altlniii^h 
thev related only to a part and ind to the whole of tin* 
mortpi^ed proj)erty. HuNOOMANPEUSAri) Sauoo 

V. Kalekfeusaud 8auoo . W. R., 1864, 285 

368* Sufficiency of 

notice. — Effect of service of second notice of fore- 
closure. — Where the notice of foreclosure was <lnly 
served on the nmrt^a^or, no subsequent transfer 
of the j)roi>erty, wliether voluntary or iiivolunUry, 
could affect the validity of the notice, or iinjiose 
on the morl^ajifee auiy new obligation in the way 
of causing a fresh notice to be served on the pur- ' 
chaser. The notice havin^^ been duly served on th-’ ■ 
niort^aji^or, his rij'ht and interest w'ere siahsequently 
sold in execution and the Tiiort^ajjf<*e caused a second 
notice to l>e served on the ]inr<*haser. The fore- 
closure t<X)k j>hu;e after the expiry of a year from the 
first, but wdthiii a year fnam the dale of secoinr 
notice. Held, under tin* circumstances of the case, 
that, as the second notice was merely for f'renUT 
caution to brinj? to the knowledj^t (»f purchas*;r that 
notice had already l>een issued, and di<l not su{>ersode 
the first notice, the forecK>sure proceedinjifs were 
re^mlar, and the suit for possession was maintainable. | 

Zamin Ali c. Uossein Ali . 2 Agra, Ft. IX, 187 | 


MORTGAGE — continued, 

9, FOllKCLOSUHE^continucd. 

( h ) Demand and Notice op Forbclo817b1 
— continued. 

Notice of foreclosure — continued, 

369. Fresh notice, — 

AiiotViince of time by mortgagee beyond year of grace, 
— A mortpipM* hiivinj^ issued iiotieo of foreclosure 
on the mort^j^ap))', allowt'd him six months* time in 
which to redeem, shortly before the expiry of the 
year of jjrra<*e. The inert died, and the movt" 
pip‘e sued to rec<»v(*r the pnipert.y. Held that froth 
notice t>f foreclosure ou tin* lej^il representative of 
the morlpi^or was not net'essary, the requirements 
of the law in the issue of the notice and tlno expiry 
of the year of j^race having been complied with. 
Bazloou Uahim V . Aiidullau 

[2 B. li. R., 8. N., 6 : 10 W. R., 869 

870. Extension of 

time for payment — Fresh notice . — Where a mort- 
^a^e beconx's fore(‘los(‘d and tin* mort^a^ee abstains 
from enforcing bis ri^ht and allows the mort^fa^or 
an extension of time, it is not necessary that a fresh 
notice shouhl be 8erv«*d. lliilJU Moiutn Si'Tfutty 
V . Uadua Mouun Dey . . 20 W. R., 179 

871. Service of notice, 

— Proof of service . — Jieug, Peg. XVII of ISOO. — 
Duty of Judge.- -yJwdi'T Ke^jfulation XVIl of 1800, 
the Zillah .lud^e is judicially required to see it 
proved before 1dm that the notice* of f«)n‘t*loHure has 
been <luly served, and to*rccord a proceedinjjf certify- 
iii}^ that the rc(}uir(*mentH of that |{(‘|rula1.ion have 
been duly carried out, and also any elu(*idalin^ facts 
necessary to he recorded as occurring within the year 
of grace. AEDAii Aly v. Nund Coomar Giidhk 

[7 W. H„ 128 

372. — - Service of notice, 

— Proof of service . — lieny. Reg. XVIJ of IS06, s. S, 
— The provisions of section 8 of Kegulatioii XVII of 
1800, that a copy of the mortgagee’s application 
to foreclose is to la* served with the Judge’s jmr- 
w'uiinuh referred to in that section, are imperative 
and not merely directory. Where the evidence fell 
short of proijf that a copy of Hn(*h ap))li(*atioii was 
served with the purwannah of the Judge, — Held that 
such failure of proof was fatal to the plaintiff’s suit 
to iH*cover jxisw.ssion of the mortgage<l premises after 
tlie expiration of the yijar of grace. Wl*« u the plain- 
tiff’s second in<»rtgagwri, who Innl f<irec lowd their 
mortgagor’s ticjuily of redemption, sued for jxfssessiou 
of the mortgaged pri>perty, and alleged that their 
mortgagor’s cjpdty of red(*mption had been finally 
foreclosed by the first mortgag<!e afti-r du<! procuud- 
ings and expiry of the year of grace without redemp- 
tion, and that tiiey w<*re, therefore, entitled to absolute 
|K>sHeMsion, and failed on the ground that notice of 
foreclosure ha<l not lM;en duly served, — //s/d, they 
w(;n* not entitletl to a decree us mortgagees for j[K) 8- 
bession, Bubje‘et U> their accounting to the mort- 
gagors, that being relief different frcim that prayed 
for in their plaint. Bank OF HiNDUBTAN, CuiNA, 
AND JaFAN V. SUOROiUlUALA DbBBB 

[LIi.R.,2Cglo,,8U 
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9. FORECLOSUBE— 

(6) Dbmand and Notice of Fobeolosdbb 
— continued, 

Notice of forecloBTire— 

373, — — Service of notice. 

-^Proof of tervioe, — Beng. Beg. XVII of 1806, 
$, 8 , — The notice of forccloBuro under section 8. 
Regulation XVII of 180G, is not merely a preli- 
minary proceeding leading up to a judgment of fore- 
closure to be subsequeutly pronounced iu Court. It 
not only fixes the date from which the period during 
which the mortgagor is to retain the right to redeem 
is to be computed, but it is of itself the operative act 
in the foreclosure proceeding. The service of the 
notice, therefore, should be evidenced by the clearest 
proof, and should be in all cases, if not personal, at 
least such as to leave no doubt in the mind of the 
Court that the notice itself must have reached the 
hands or come to the knowledge of the mortgagors. 
Eubuf Au V. Azumtoonissa • W. 18^.49 

874. — ■ Service of nediee. 

— Proof of service.— The regulation as to service 
of a notice of foreclosure does not provide for 
any mode of service in substitution for personal 
service, though in some cases it lias lieen held that 
personal service is not «^»solutely iiocessary; but to 
lustify resort to any otlur mode of service it must 
DC shown that iu Bjiite of efforts made for tiiat 
purpose the notice cannot for some reason be person- 
ally served. A cojiy of the Report of the Na/Jr of the 
Civil Court, c«)pies of the depositions of witnesses 
Dot taken in the presence of tlie parties to the suit, 
and a copy of the final foreclosure proceeding, are 
not legal evidence to prove the s<*rvice of a notice of 
foreclosure, Maduo 8iNau v, Mautab Sinoh 

[3 N. W., 326 

375, Service of no- 

tics. — Mode of service. — Where notice of foreclosure 
issues, and the serving officer finds that the mort- 
gagor is not at home, it is sufficient if he affixes the 
notice on the door of the mortgagor’s house, per- 
sonal notice ou the mortgagor not htnug essential. 
SooBjoo Kant Baneejek v, Kiiiaxo Kishore 
PoDDAB 14 W. B., 423 

876. " ' ' Service of no- 

tice. — Mode of service . — Sufficieneg of service , — 
Beng. Reg. XVII of 1806, s. 8. — Where notice of 
foreclosure was shown to have Innin served according 
to the usual course of business in the Sheriff’s office, 
the Court presumed that a copy of the application 
had Ihh*u duly serveil therewith; but where it 
appeared that, according to the practice of the High 
Court, mention of the application would have been 
made in the order if it had accompanied the notice, 
and no such mention w'lis made, the Court refused to 
make such presumption. Denonath OangooIt r. 
Nuesino Peosuad Dass • . 14 B. 1j. B., 87 

[22 W. B., 90 

877. Service of 

notice. — Mode of service. — Beng, Reg. XVII of 
1806, — Minor, — ^Regulation XVII of 1800 giving 


MOBTGAGB — eontinued, 

9. FORECLOSURE— con/iniisi. 

(5) Demand and Notice of Fobbclositbb 
—continued. 

Notice of foreclosure— 
no special direction as to the person on whom notico 
of foreclosure is to bo served, when the person for 
the time being entitled to the equity of redemption 
is a minor, and no guardian of such minor has been 
appointed under Act XL of 1858, service of such 
notice of foreclosure upon the minor and his mother 
will be deemed sufficient service. Dabbb Pebsiiad 
V. Man Khan • . . . 2 N. W., 444 

878. - I Service of no^ 

tice, — Sufficiency of service. — Beng. Reg. XVII of 
1806. — Representative. — The order of foreclosure 
having been served on the widow of the deceased 
mortgagor who had a life-interest, and also was the 
guardian of the minor adopted son and legal repre- 
sentative of the deceased, the service was held to bo 
suflicient. Rabmonbb Debia v. Phan Kissen Das 

[7 W. B., P. C., 66 

S. C. Ras Muni Dibiah v. Pbanbishbn Das 

[4 Moore’s I. A., 892 

879. Service of no- 

tice, — Sufficiency of service. — It cannot bo said that, 
if a notico of Weclosure addressed to a deceased 
mortgagor lias reached the hands of his rcfiresenta- 
tives,*they have not had the notice, nor that they 
were debarred from paying or were not retpiired to 
pay the amount of the mortgage upon receiving that 
notice. Kam Chundeb Haldeb v. Jonab Ali 
Khan 17 W. R.. 230 

880. - Service of ao- 

tice. — Sufficiency of service. — Where the defendant 
denied having received notice of foreclosure, and the 
witnesses called to prove service denied all know- 
ledge of the matter, — Held that the report of the 
peon in the formal proceedings before another Court 
was inadmissible as evidence in the case, and the 
acquiescence of one mortgagor was not binding on 
the other. Transferees in possession arc entitled to 
have notice of foreclosure. Tazun Bibbb v, Shib 
Chundeb Duue . . . .18 W. B., 170 

881. Service of no- 

tice. — Proof of service. — Suit by conditional vendee 
for possession. — Where in a suit by a conditional 
vendee for fxissession after foreclosure the service of 
notice is denied by the mortgagor or his representa- 
tive, it is incumlient on the former to prove such 
service independently of the copy of the foreclosure 
proceedings. Sooehmun v, Choobaman 

[1 Agra, 172 

382. Service of 

notice. — Fresh notice. Necessity of. — Purchase 
from mortgagor after notice Aerrtfa.— •Where the 
mortgagor sells his equity of retlemptiou after fore- 
closure jiroceedings had lien applied for and notices 
duly served on him, it is not necessary for the mort- 
gagee to issue fresh notice ou the purchaser: the 
requirements of the Regulation are satisfied by the 
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MORTQAaE— 

9. FORECLOSURE— 

(i) Dbuand and Notiob of Fobbolosube 
— continued. 

19*01100 of foreclosure— 

service of the notice on the person who nt the time 
of service is entitled to roiieem. Jyram: Gm v. 
Kbishan Kishobe Ohund , . 3 Agra, 807 

883, — — Service of no- 

ttce.^Proof of service.— Beng. Reg. XVII of 1806, 

S.— Tlie condition of foreclosure retpiired hy sec- 
tion 8, Regulatio!! XVII of 180G, is tlnit the mort- 
gagor should be furnished with u copy of tin* pt‘ti- 
tioii referred to in the section, and should have a 
notification from the Judge in order that he may, 
within a year from the time of such notice. redi*em 
the projierty. In an action bi-ouglit to recover pos- 
session as upon a foreclosure, it is essential for the 
plaintifp to satisfy the Court that the alxne condition 
has btvn complied with. In such a easts the service 
of the notice must be establisln*d by evidence. The 
men* return of the Nazir on the back of the Judge’s 
purwannah to the effect that the mortgagor had been 
duly served, is not legal evidence of service. The 
functions of the J udge under section 8 are merely 
ministerial. The year during which the mortgagor 
Aay redeem, runs not from the date of the purvvan- 
nah, or the issuing of it by the Judge, but from the 
time of service. Where there are several mort- 
gagors, and it is not sought to foreclose tlu* indi vi- 
cinal shares of each as against each, but to foreclose 
the whok* estate* as upon one mortgage, one d<'bt, 
and one <‘utirc right against all, service of the notice 
upon some only of the mortgagors is iiiHuflicieiit to 
warnint the foreclosure of tint wh(d<* esUU* or of any 
part of it. Wliethcr there may not be 

cases of mortgages of separate shares, in which by 
proceedings properly framed foicilosure may take 
place in resjK*ct of some of such shares only. The 
mortgJH^ee, when he seeks to foreclose, must dis- 
co\cr and serve notice on those who are the tlwn 
ownei-8 of the estate. Nobendkb Nabai.v Sinoii ». 
Dwaubalal Mcndub . I. L. R., 3 C«lc., 397 
[1 C. L. R., 369 : li. K., 6 I. A., 18 

384. - — — ■ Suflciencg of 

notice Reg . Jl T II of 1806, e, 8. — Service of copg 
of petition and of purwannah. — Tin; jirovisions of sec- 
,tion 8 of Regulation XVII of IHUG are not merely 
directory but imperative, j^rescrihing conditions pre- 
cedent to the right of tlie mortgag(*e to enforce for- 
feiture of the estate of the mortgagor, and have for 
their object the protection of mortg’agors from fraud. ' 
The prescribed i)roee<lure must be strictly frdlowed. I 
Norender Narain Singh v. Dwarka Lai Mundur, I 
X. R., 5 I. A., IS : I. L. R., 3 Calc., 397, referred to 
and followed. Held that, altbongh the mortgagor at j 
the hearing of the foreclosure suit in the Court of* 
first instance had not insisttMl on the insutficU'ncy of 
the notification of the mortgagee’s ajijdic'ation to 
foreclose, but batl relied ou another defence, tliis 
could not >)e construetl as a binding mlmission that 
iioth-e ha<l been duly given ; that sendee of the copy ! 
petition for foreclosure, and of the purwannah signed I 
by the Judge, was esseutial ; and that the mortgagor ! 


I MORTQAGB — continued, 

9. FORECLOSURE— (yoaWiiiierf, 

(&) Dencand and Notiob of Fobbolosubb 
— continued. 

Notice of foreoloBure— coaffnatfdf. 
was not prechuh'd from questioning the regularity 
of the proeetHlings in his subsequent ap])oal, Ma- 
DUOPJ5HSAI) n . GAjrDUAB 

[I. L. B., U Cttlo., Ill ; L. B„ U I. A„ 186 

335 . " ' ■ Sti^ciency qf 

notice. — Mortgage hg conditional sale. — Suit for 
pos.^es)non of mortgaged jiropertg. — Reng, Reg, 
XVII if 1806. s. S. — Conditions prece^nt.^J}e» 
tnand for pagment of tnorfgage-tnoneg. — Proof of 
service of notice. — Proof of notice being signed hg 
the Judge, — Proof of forwarding copy of applica- 
tion with not ice.-— Transfer of Property Aet (JV 
of ISS2 ). — The provisions as to tlie procedure to bo 
followed in taking foreclosure ]mu:eeding8 under 
Regulation XVII of IbOti are not merely directory, 
but Hirict satisfaction of the ])r(*Hcril)ed conditions 
th(‘reiu laid down ])reccdcs the right of the condi- 
tional vendee to chum the forfeiture of the coiuli- 
tional vcmh)r’H right, and the various requirements 
of that section have to be strictly observed in order 
to entitle a mortgjigce to <;ome into Court, and, u|Hm 
tin* basis of the obscrvanc>e of those requirements, to 
assert an absolnl^; i.itle to the proju*rty of the mort- 
gagor. Norender Narain Singh v. Dwarka Lall 
Mundur, I. L. 11,, 3 Calc,, 397 ; and Madho Pershad 
V. Gajadhar, 2. L. R., 11 Calc,, 111, followed. In 
a suit for jKjKscHsion of immoveable i>ropt*rty by a 
condilional vi>nilee under a deed of conditional sale, 
alleged t«) have been forcclostsd under R(‘guIation 
XV'^ll of 180(5, it up)>eaivd that, except a recital in 
the applicaii«)n for foreclosiin; iisi*lf, tlu*ro was iio- 
thitig to show that any preliminary d(‘niand was ever 
made upon the morlgagors f«>r jmymcnt of the inort- 
gagt;-debt ; that there was no ])nH)f of the “ iiotieo " 
itH<*lf having been served ujxin the mortgagors, which 
it lay uj)on the plaintiff to establish; that there was 
nothing to show that the notice which was issued 
was signed by the Judge to whom the application 
w’UH math*; and that it was not ))roved that a copy of 
the application was forwarded along witli the notice 
to the mortgagors, or that its terms were ever 
brought to their knowledge. I/eld, a))plying to the 
case the ja iiieiples stated alK)v«*, that tliC provisions 
of Regulation XVII of 180(5 Imd not 1 m:i u satuifie<l, 
and that tlu* ])lalntiff bad not fulfilled bia obligation, 
namely, to prove affirmatively that thos<* provisions 
were strictly followed. Held, also, that to treat the 
suit as o)n‘ iiistitut^xl under the Transfer of Property 
Act, and tf> allow thi* jihiintiff U> obtain such relief 
as he would 1 m; entitled to by that Af;t, would be to 
<*ountenai«ce an entire change in the nature and 
c(iariM‘U*r of the suit as it was originally instituted, 
an<' that this was a cnijria; not satudioned by the law, 
SfTLA Bajchbu V . Lalta Pbasad 

[L If. R., 8 AIL, 888 

380. —————— —————— — Suffioienc y 

of notice. — Foreclosure proceedings under Reg. 

A VJI of ISOO, and subsequent procedure under 
Transfer of Property Act. — Mortgage . — Condi- 
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tional sale. — Suit for possession on foreclosure, 
— Beng. Reg. XVII of lH()6f ss. 7, S. — Act IV 
of 1882 {Transfer of Property Act), ss. 2, 
cl. (r), and H6. — Tlio ])r()ct!durc laid down in tfio 
TrauHlVr of Propisrly Act may be apjilied to tlic 
caHC of forecloburc of a morlf,nip:e cxiriitod before the 
Act came into operation, provided it be ho applied as 
not to affect the rijj;bts saved by section 2, clauHC (c) 
of tlie Act. Where, thiTcfore, under the proviHioiis 
of Regulation X Vll of 1800 notice of foreclosure had 
been Hcrved on a mortg«j.for by comiitional sale, the 
inort^u^;e having b(!en executed, and the foreclosure 
proceedings taken before the Transfer of Property Act 
came into force, and aftisr the ex])iry of the year of 
grace the money not having Ikkjii paid, the mortgagee 
instituted a suit for possession on foreclosure, »md 
when such suit was defendi*d by a third jiarty who 
had purchased the mortgaged proja^rty at an execu- 
tif)n sale and obtained jiossession before the commence- 
ment of the foreclosure proceedings and the necessary 
noti<*o hail not been served upon liiin, — Held that it 
was competent to the Co ’rt to apply the procedure 
prescribed by the Trausfe. of Property Act and grant 
the mortgagee a decree in the terms of sia'tion 8(5, 
substituting the imtuhI of “one year*’ for the periiKl 
of “six months” therein mentioned. Qanga Sahai 
V. Kishen Sahai, I. L. R., 0 All., 622, referreil to. 
Pbuoabu Koeb V. Mahauir' Pkusiiad Narain 
S iNDU . . . 1. L. H., 11 Calc., 582 

387. ' Sudden eg of 

notice. — MorUjago by agent. — Where a mortgage was 
niiule by the lumberdar for himself and as agent for 
other sharers, it was held necessary to issue notice of 
foreclosure Inith to the lumberdar and his co-sharers. 
PUNCUUM SlNQU V, MuNQLE SlNOH 

[2 Agra, Pt. II, 207 

339. »— — Omission to 

give notice, Rffect of , — Omission to give notice to the 
mortgagor or his representative is sutlicient to vitiate 
the whole of the fori'closure proceedings. KllUEROO 
MlBRAlN V, JUOOMUCR LALL DaS8 

[16 W. R., 263 

339 . - Irregularity in 

foreclosure proceedings. — Beng. Reg. XVII of 1806, 
s. S . — The (unission of the Court to send with a 
notiee of foreelosure a copy of the mortgagee’s |a*ti- 
tioii as rcipiiriHl hy sectiou 8, Regulation XV 11 
of 180(5, was held to he not such an irregularity as 
made void the foreclosure in a case where, subsi'queut 
to the issue of the notiee, the mortgagor contimuHl to 
live in the neighlKHirhiHHl of the projK’rty, and the 
mortpigee ereetod buildings on it and used it as his 
own, without object ion or claim on the part of the 
, mortgagor, 8aligram; Tewakeb v. Rkhaubk 
Mxssku , . W. B., 1864, 36 

390. - — " Beng. R eg. 

XVll of 1806, s. 7. — Xotice of foreclosure not 


signed hy Judge. — Invalidity of foreclosure proceed- 
ings. — A notice issued under Regulation XV Jl of 
1800, w’hieh does not hear the signature of the 
District Judge, hut hears the seal of his Court only, 
is informal and bad, and the foreclosure ])roeeedingB 
ill which such a notice has issued are invalid initio. 
Rabdeo SlNOH V. jVIata Din Sinoii 

[I. li. B., 4 AIL, 276 

391. Form of notice. 

— Omission to sign and seal hy Judge. — A notice of 
foreclosure, Ixiaring the seal of the Court issuing it, 
hut signed only hy a Moonserim, is not a suffivient 
comjdiaiice with the law, which requires that the 
notice he given under the seal and otheial signature 
of the Judge. Seith Hur Lall v. Manickcal 

[3 N. W., 176 

802. Beng. Reg. 

XVII of 1806. — A notiee of foreehwure signed hy the 
j serishtadar of the .ludge’s Court and Is^ariug the seal 
i of the Court, hut not the signature of the Judge, — 
j Held, following the principle of the decision fti 
Basdeo Sing/i v. Mata Din, I. L. R., 4 Alt., 27C, not 
j to he a valiil notiee under Regulation XV’ 11 of 180G, 

I sections. Doma Sahu v. Nathai Khan 

[1. L. R., 13 Calc., 60 

10. ACCOUNTS. 

393 Claim for account. — Suit 

on mortgage payable on demand — Where a luort- 
gage-deht is payable on demand, the mortgagee ought 
j to sue, not for interest only, hut for an account and 
' payment of what remains due on tin* mortgage for 
principal and interest up to the tiling of thr ]ihiint. 

j Ann A PA V. Can TATI . I. L. R., 5 Bom., 181 

i 394 . Suit for account .— by 

! mortgagor. — Redvmpt ion . — Ordinarily, a suit lor an 
account ujK)n a mortgage eanmit he m.iintaincd hy a 
j mortgagor unless ho a.sks for redemplioii also. 

1 IIaui r. LAKsn.MAN . I. Li. B., 6 Bom., 614 

i See SiiANKAUAPA r. Danapa 

j [I. L. B., 6 Bom., 604 

395. Obligation to account.— 

Mortgagee in pos.sps,sion . — riiough a mortgage lie 
' not an usufructuary mortgage, the mortgagee in 
j possessiim is hound to giM' an account of the protits 
J realised hy him from the mortgaged jiroperty so long 
n.s it WHS in his (Ktssession, whether he took posses- 
sion with or without Uu* consent of the mortgagor. 

< Niakam Skin v . Jaenooddkkn . 7 W. R., 30 

390. Mode of taking account. — 

! Beng, Heg, XV of 1703, r. 10 — According to 81 * 1-1 ion 
1((, Regulation XV' of 179J, it is the duty of tlie 
CiUirt to take an account of the n-eeipts of the 
! mortgagee in js^ssession, and then to adjust the mort- 
! gageaeeouut of priuei{tal and interest. Sucmhoo- 
>Axu Roy c. Monowau Ali . W , B., 1864, 100 
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10. ACC()i;N rS~ro»/#«tf^rf. 

397. Form of account.— J/or/- 

gagee in possession. — A in pnswvssiou 

should koi'j) an account iiulepoiidont of the but warn 
accounts, which maybe used as a test of the accuracy 
of the accounts fileil by the jiartica. The niortpij;ee’s 
account must be pn‘j)ared by himself or by his own 
agent, and must comprise the gross receipts realised 
from the tenantry, and the account must he full and 
complete. Kam Kissen r. Kvndtn Lai.l 

[W. R.. 1864, 177 

398. Suit hg second 

mot tgagee against mortgagor und third mortgagee . — 
In a suit hy a second mortgagee against his mort- 
gagor and a third mortgagee, asking for an account 
and sale, the C’ourt directed an account *bi be taken, 
not only of ^\hat was due to the plaintiff, but also 
of uhat was due U) the third mortgagee. AUlllN* 
DUO lJUUOaUN CUATTEEJKK 1'. C'U I NNOOLALL .lo- 

iiL’iiur . . 1. Xj. R., 6 Calc., 101 

399. Liability to account.— 

Dutg of mortgagee of share of estate. — It is the 
duty of a mortgagi'e of a fractional share of an estate 
Indd in ^oint tenancy to see that he receives out of 
the estate all that the mortgagor ought to have 
r<*ceiv(‘d ; not. only that all assets are realised and 
brought to account, but that the expenses arc regu« 
lated with care. Ali Ukza d. Tauahoondkkkk 

L2 W. R., 160 

400. — — Mortgagee, in 

const ruclire possession . — Jjutg of mortgagee.-- Held 
that an usufructuary mortg-agee in jiosschsion is 
liable to account for the profits, whether such pos- 
sessiiin be by himself or by his agi-nt, and that the 
suit should not be dismissed nuTcly because llu* mort- 
gagee refused to gi\e tlu* aceount, but tliat the 
Court should give proper directionc. for the mort- 
gagee’s ac<’ount to be taken, charging the mortgagei* 
with tlie amount of the ordinary annual profits •»’ 
r4•cei^ed by him or his agent, but not so charging 
him if the profits were received by the agent of the 
mortgagor. Jaefuke IJegum v . Ujukk Hkoi m 

L3 Agra, 163 

401. — Waiver of right 

to arruunt bg mortgagor . — Usurg latcsy Jtepeaf of. 
— Contract as to profits of estate. — A mortgagor 
may give his usufruetuary niortgagei* the power b* 
sue him isu'sonally, or to sell the land, or both, at 
any moment, .^ince the n'jK-al of the usury laws a 
leortgugtir aiul mortgag<‘e may make what contract 
they jilease with reference t4j ihi? protits of the mort- 
g.igeii estate, and the mortgagor may hy contract 
di‘i»ri\e himself of the riglit t<i e<unis-l the mortga||^ce 
in |s»!*se[»sion to jwcount f<*r the j>rohts, JM itjjvoo Lal 
V. IlKET HllOOliUJi SlNGU . . 0 *W‘. R., 283 

402 . Vsufructuai y 

wu>t.^aife.— ktdempt ion.- - Interest.— Jiang. Itag, 
xc of nUH, ss. a, 4. 10. tl. ^tal. 13 Geo. HI, 
c. 03, 30.— Act XX nil of lb JO, s. 7.— Novation 
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Liability to ViCOovLXit— continued, 
of contract.- jRecilal of mortgage. — J , the usufruc- 
tuary mortgagee for of certain luml, of onc- 

iiinth of vvhiidi he had purchased tli(> equity of redcinp- 
tiou, in 1854 gave a usufructuary mortgage of the 
land to N. for H2,7UO, of which HI, 050 representefl 
the mortgage-money of the land he held as mortgagee 
and H750 of the laud he held as proprietor. Hy the 
instrniiumt of mortgage it was provi(h><l that the 
mortgagee shouUl laki' all the protits in lieu of interest, 
and the mortgage should he redi'cumhlc on puynient 
by tbe mortgagor of the principal money, lii 1880 
t'., the reiweseutative of the original mortgagor iu 
respect «)f eight uint iis of the land, sued, w'itili refor- 
eiiee to Hcgulatioii XV of 17011, for posseHsiou of the 
land, on the ground that, the nntrtgage had been re- 
deemed, as the jirincipal money and interest at twelve 
per cent had In'en ree»‘ived out of the profits, aiwl 
claimed an aceount. N. si>t. up as a det'eiiee that tho 
]irovisioUH of that Uegulatioii w-ere not applieahle, as 
afUir its repeal hy Act XXV'^III of 18.5.5, the mort- 
gagor had agna-d not to claim tin uceonnt. 'Hus 
agreement, h(> alleged, was contained in the wajih-ul- 
ur/.of 1871. i/cb/ that t ht‘ wajih-nl-ur/ did iioteoutaiii 
a new contract or ratilieation of the oUl contmet of 
1 8.5 I- iH'tween the jiarties, hut merely a recital of tlio 
mortgage, ami therefore F. W'as entitled to an account. 
Held also iliat th(‘ account should he cal(*iila.t.(*d on 
eight -ninths only of tlu! land. ( Ihservatious hy 
Stuabt, C. .7 ,on Hegfulation XV of 179.'1 and Statiito 
Id (leorge III, (Jap. tJd. Shah Makhan Lat v. Sru 
krishna Singh. 2 li. h. It.. 1*. C.. 44 and Jtadri Pra- 
.sad V. Muriidhar, /. A. It., 2 AH., tVMi, referred to. 
MaHTAE KcaK V. CoLLECTOli OK SUA IIJ A tl IC 

[1. L. R., 6 All., 419 

403. Vsnfructuarg 

mortgage.— Jteservafion of hnk ajori . — Wlieii a iloeil 
is essentially in the natiin* of a usnt'riiet nary mort- 
gage, the nsicrvation of link a jori, which was held fu 
he not in the nature i)f ri-nl, {«» tlie proprietor, and any 
other arrangcnieiit hetween liim and his lessee (’unnot 
alter tin- I'ssent iai eliaraetm* of t he ileed, nor relieve tho 
mortgagee from the liahility of remleringan n<’eourit. 

llviiiiit Hoksii v. Hohhkin Huksu 4 W. R., 108 

See FrznooL IlrnMA.v v. Ali KnitKKM 

16 W. R., 108 

404 . Right to an uccount. — 

for redem pt\on. I'sii/rnafnui g mortgage.- In a re- 
demption umler the old law, for the pohsehsion of land, 
the Muhjeel of an usnrruc t wary imutgage, tlie plain- 
tiff is entitled to an aceount, even tliongh tho 
terms of the original agreenu*nt exempt the defend- 
ant from his liability to an ueeouut, uml although 
the principal sum advaneeil is very small. DouuUA 
IMUEK V. Issue (Juualeu Cuatteiukk 

[10 W. B., 807 

PUKJCM tilVGU V. AMBSNA KuATUOIT 

[6 W. B., 0 


406. — ■■■ Tiiqht of purm 

chaser for moi tgagor to an account. — The fact that 
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10. ACCOUNTS— 

Right to an account— 
a purchaser of the equity of redemption received a 
certain sum for payment to the mortga^^ does not 
preclude him from claiming from the mortgagee an 
account of tlie income of the mortgaged property. 
Jafbeb Begum v, Gunga Ham . 3 Agra, 81 

406. Right of morU 

gagor to call on mortgagee to file account, — Beng, 
Reg. XV of 1793.^Beng. Reg. I of 1798.— K mort- 
gagor who has recovered possession of the mortgaged 
property by the deposit of the principal sum lent under 
licgulation 1 of 1798 is, in a suit 8ubse<{ucntly brought 
by him for the ailjustment of accounts during the 
period the mortgagee was in possession, entitled to 
force the defendant to flic his accounts and swear to 
them according to the provisions of Regulation XV of 
1798. Tufuzzool Uobsein a. Mahomed Hosseih 

[2 Hay.W 

407. Production of accounts. — 

Beng. Reg. XV of 1793^ e. 7/.— Under section 11 of 
Regulation XV of 1793 a mortgagee in jM>88e8sioii is 
bound to produce the accounts of collection and dis- 
bursement, and to swear to them j and a plea of “ no 
assets ’* will not extunj)! hii ' from acting up to those 
rtMiuircinents. Bhekohucic 8iegu v. Lutchmina- 
BAIN Biegu .... 1 Hay, 182 

408. ■ Reng. Reg. I 

of 1798 1 8. 8 . — In a suit for foreclosure brouglit by 
a mortgagee under a bye*l)il-wafa, or conditional 
bill of sale, it is not incinnbiMit on the m(»rtgugee to 
produce ids accounts j the language of section 3 of 
Regulation 1 of 1798 pointing to an adjustment of 
accounts in the event of accounting becoming neces- 
sary, in which case the lender is to account. Fobbes 
V. Amkkhoonissa Begum 

[1 Ind. Jut., H, S., U7 : 6 W. B., P. C., 47 
10 Moore’s 1. A., 340 

409 . . Objection to items in 

OOXmtB»~-Jummabun(li papers , — Beng. Reg. IX of 
1833. — A mortgagor is not precluded from question- 
ing the correctness of the jummabundi annually tiled 
by the i)atwari in obtHlieuce to the jirovisions of Regu- 
lation IX of 1838 by reiuson of his not having brought 
the incorrect entries to the notice of the Collector at 
the time the papers were tiled, Taig Ali v, Qolab 
Chowdhbbb . . . .8 Agra, 314 

410. ■■ . Mode of tiling accounts.— 

Conditional decree. — Reoonvegance, Powervf Court 
for, — In a suit for redemption of inortguge^l projH*rty 
it was held (by Baylky, J.) that the law only roiiuires 
that the mortgagee’s account of receipts and dis- 
bursements shall be made out, tiknl in Court, and 
then sw'orn to as correct by the mortgagee. Meld 
(by PiiEAB, J.) that mortgagees are bound to ex- 
hibit the detailed items of all their ai’tual receipts 
and disbursements to the time of accounting, veritied 
by themselves, and accompanied by all vouchers. 
Meld Bayley, J.) to be a rule of law which had 
bean followed in practice, and which this Court 
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Mode of filing accounts— 

must follow, that no redemption can be decreed in 
such a suit as long as there is any balance found 
due. Meld (by Phbab, J.) that plaintiff ought to 
obtain a decree for reconveyance on payment of the 
balance found to be due, with interest and costs of 
suits within a time specified, and that the Court is 
not bound by the previous practice, but has power to 
mould its decrees in such a way as to meet the exi- 
gencies of each case. Mokund Lall Sookul r. 
UoLUK Chundbb Dutt . . 9 W. B., 672 

411 . Nature and form of account. 

— Beng. Reg. I of 1798, s, 3. — JSstate papers . — 
In a suit for ])oB8cssion of mortgaged lands on the 
allegation of satisfaction of mortgage from the usu- 
fruct, the mortgagee is Iwund to furnish an account 
of the bond fide proceeds of the estate while in his 
possession. Toiijees, !mchal mclanco j)aper8, jaidars, 
and jumma-wosil-baki )>a]^>ers, arc not per se such an 
account within the meaning of section 3, Regula- 
tion 1 of 1798, but may corroborate such account. 
Qoluck Chundbb Ddtt v. Mohun Lall Sookul 

[6 W. B., 271 

Ram Lochun Patuk ». Kunhya Lal 

[0 W. R., 84 

412. Beng. Reg. XV 

of 1793, s. 11 , — To enable a Court to ascertain the 
amount recrive<l by tlie mortgagee whilst in posses- 
sion, the mortgagee should tile his jumma-wasil-baki 
papers, and proceed generally in aecordanco w’ith sec- 
tion 11, Regulation XV of 1793. Ameebooddkkn v. 
Ram Chund Sahoo ... 6 W. B„ 53 

413 . Proof of accounts.— Be ny. 

Reg. XV of 1793, s. 11 . — Co-sharers. — Nature of 
proof. — Mortgagees in actual possession should, under 
section 11, Regulation XV of 1793, be examined as 
to the truth of mortgage accounts, excluding persons 
who, acconling to the manners and customs of the 
country, arc unable to appear in Court, or others who 
from their position are not likely to be acquainted 
with the actual state of facts. Where one of the 
coshaiers„has a competent knowledgie of the facts, 
his deposition is suflicieut to prove the truth of the ac- 
counts. Ram Phul Pandby w. Waked Ali Khan 

[14 W. B., 60 

414* — — - ' Interest on sum 

due. — Beng. Reg, XV of 1793, s. 10. — The assignee 
of the mortgagor’s rights iu certain properties, of 
which a zur-i-iHJshgi lease for twenty. four years ending 
in 1286 had bi*en granted, sued for an account and for 
jmssessiou oil payment of what might be due (if any- 
thing). Nomtoof interest was siK'cified in the zur-i- 
j>4*8ligi lease. Held, following the rule laid down by the 
Privy Ctuincil iu Shah Mukhun Lall v. Sreekishen 
Singh, 12 Moore* s I. A., 157, that, under section 10 of 
Regulation XV of 1793, the lessee wasentitliKl to sim- 
ple interest, at 12 jx^r cent, on the money found due. 
M^ld, further, tliat under section 11 of the Regula- 
tion it was sufficient for the lessee to tender accounts 
Showiug the collections aud disbursemcLts and to 
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Proof of accounts--con<f»tt«rf. 

swear to their correctness, and that it was not neces- 
sary in the first instance for him to put in the ori- 
ginal accounts on which the accounts tendered were 
prepared. Tasaduk Hossain v, Dkni Singh 

[13 C. li. B., 128 

415. Decision on in' 

eujfficient proof.— Thu Zillah Courts, in coming to a 
conclusion as to the slate of the mortgage iiccounts, 
having proceetled, not u])on proof of the actual collec- 
tions which were or ought to have been made by the 
mortgagees, but uj}on materials which were in a 
great measure speculative and conjectural, their deci- 
sion was set aside. MouuN Lall Sookool v. Go- 
LUCK OnFNnKlt DtITT 

[1 W. B., P. C., 19 : 10 Moore’s I. A., 1 

416. — Onus of proof. 

Income tax papers. — Where the accounts of a mort- 
gagee who has been in possession arc being taken,, his 
income tax pa|Hir8 are imulmissible as evidence in his 
favout*, though they may be used against him. It 
is the iiiortgHg<*e’s duty to keep regular accounts, 
and the onus lies in the first instance upon him. If 
he hns nob kept proper iwcounts, the presumption will 
be against him; but this does not mean that all state- 
ments of the mortgagor against him must therefore 
be taken as true. Guolam Nuzuj? v, Kmanum 

[9 W. B., 276 

417 . — _ Usufructuary 

mortgage. — Mesne profits, — In the case of an usufruc- 
tuary mortgage executed ju’ior to Act XXV' 1 11 of 
1855, where the mortgagor sues for redein])tion on 
the ground that the usufruct had jmid off the debt, 
and claims mesne profits on the allegation that the 
mortgagee in ]H)S8es8ion has already collectetl more 
than his legal dues, tiie mortgagee is Iwund to pro- 
duc<' the accounts of actual collections niiule by him 
during his possession. On the failure of the mort- 
gagee in this resja-ct, the mortgagor is ex|H.‘cted b* 
adduce some proof to justify a decree in his favour for 
redemption, as well as for mesne profits. Hasufm 

Ali c. Kahdhabee Siuan . . 7 W. R., 82 

* 

419 , Mode of taking accounts. 

—Mortgagee in possession. — As to the mode of 
taking accounts when the defendant is mortgagee in 
possession. Hfnooman l*EitsuAi> Pan gey v. Mun- 
DEAJ KoONWKUEH 

[18 W. B., 81, note Moore’s I. A., 893 

419. Mortgagee in 

possession. — Mode of taking account when the mort- 
gagee w'as in possession of the estates as motigagee, 
and also as lessee under a lease. Hunooman Peb- 
BAUii Panday r. Munbaj Koonwehee 

[6 Moore’s I. A., 393 
18 W. B., 81, note 

420. Arrangement by 

some of the mortgagors and the mortgagee, — Where 
a uiortgagee eoim s to an arrangement with three out 
of five joint mortgagors by which he consents to take 
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as payment a money-decree against three of them, 
the amount of the decree must, in taking an account of 
w'hat is due on the mortgage, he considered as a sum paid 
in reduction of the liability of the five. Ram KantH 
Roy Cuowduby o, Kalee Mohun Mookkbjbb 

[22 W.B.,810 

421. Oovernment re* 

tenue. — Annual rests . — Surplus receipts,— Wrongful 
payments by mortgagee . — Transfer of Property 
Act, IV of 1SS2, s, 76 (c) and (A). — By the terms of 
an usufructuary niorlgage it was ^trovided that the 
annual profits of the mortgiiged property should Im> 
taken to he a certain amount; that out of this 
amount the revenue should he paid annually by the 
mortgagee ; that tlu* balance should be taken by the 
mortgagee as representing interest on the ))rliicipal 
amount of the mortgage -money ; and that the murt- 
gaigc should Ik; redeemed on payment of the principal 
of the mortgage-money in a him]) sum. It was 
further j)roviilt‘d that the mortgagor should not he 
entitled to claim mesne ]>rot\ls nor the mortgagee to 
claim interest. «/., — alleging that he had purchased 
the eipiity of v(’idom|)tioii of the mortgageil projiorty 
in ISfill ; that since the purchase the mortgagee had 
not ))aid any revenue, and therefore he, J„ had bt*on 
com))ellcd to ))ay it; and that eonseqm^ntly the mort- 
gage-inonc‘y hml laien ])aid out of the profits of 
tlie mortgaged projuirty and a Hnr])Ius was due,— 
sued tl)e original mortgagor and the mortgagee 
for j>o8HeHHion by redemj)iion of the mortgaged pro- 
j)erty and for surj)lus profits, or for ]K)HNeHsion of the 
mortgaged property on jaiymmit of any sum w'hich 
might be founil due. One of tin* defences to the suit 
was that the mort gage liiwl already Ikhui redeemed iu 
1877 by the original mortgagor, and the suit was 
therefore not nmiiitainable. Jleld (i) that, assuming 
that such r<Mlcin])tion bad takiMi placi*, that fact could 
not prejudice the ]>laintiff’s rights arising out of the 
mortgage, whatever the effect of such redemption 
might be as iHjtwecn tlie f)nghial mortgagor and tho 
mortgagt'c, and siicli rc(l(>ii)])Li())) was therefore not a 
bar to the suit ; (ii) that the plaintiff was entitled to 
tak<! into account the amount of revoiiiie which he 
hiul been comjM*lled to })ay by reason of the mort- 
gagee’s default; (iii) that in the accounting tho 
plaintiff w as entitled to avail himself of annual rests ; 
and (iv) that tlie inortgagei* having luul notice of 
the )>laintiff’K purchase, any jiuymentH which he 
iiiiglit have made to the original mortgagor OU ac- 
count of revenue after the jmrehase were improperly 
nm(h‘, and could not Is; taken into account against 
the plaintiff. Jauit Kai v. Gouind Tiwabi 

[I. L. B., 6 AU., 808 

422. '■ " ■ Equity of r§» 

demplwn. — Charge created by mortgagors. — Power 
of executors, — Property subject to a trust, — "R. died 
leaving a will, nniler which he gave certain legacies 
and left the remainder of his projKjrty to two sons, 
A. and P., whom he apiKiinted executors, P. died 
leaving his brother A. and Ids widows executors to 
his wilJ, under which his adopted sous, Jf. and A, 
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became entitled to his projHjrty. In conseejuence of 
■ome nl leered inismanapcment on the part of A.^ 
Jd. and N. filed a bill in the late Supreme Court and 
obtained a decree orderinji: the master of the Court 
to take an account of the rents and ^irofits which had 
come into the hands of /V* executors. While these ac- 
counts were Indn^' taken, A, died, leaving a will by 
which ho ap)K)inted his widow and liis grandsons exe- 
cutors, and after certain devises, not comprising a 
projwrty in Tumlook, gave the residue of his immove- 
able property to the said grandsons, who took it sub- 
ject. to payment — (1) of such of the; lega<M<*8 as re- 
mnimal unpaid under It'e will, and (2) of what might 
be due by A, to P.'s estate After A* a death, the 
abuve suit in equity was revived against his execu- 
tors. Th(i said executors borrowed money from one 
Mackintosh on the si'curity of a IkiikI and a mortgage 
of certain property which he obtained (including th^i 
Tumlook jiroperty) by an indenture, which rc'cited 
that the. said executors were still accountable in re- 
BjKict of tbe above legacies and debts, and provided 
tliat in tlie event of any default, or of any sale by 
Mackintosh, the said debts and legaci<‘s were to be 
paid out of the proceeds in tin; first instance before 
cither mortgage-money, or ntenist, or I'osts, or ex- 
penses. AfU‘r this a d(‘cree in the above suit w'as 
* inadt* against A^h I'xecutors for Rl,32,0t)0, and this 
not beimr paid, a writ of fieri facias was issued, 
under which the Sheriff sold to M. (benami) the 
equity of r(‘demption in tlie Tumlook property subject 
to Mackintosh’s nmrigage. The latl.<'r then obtain- 
ed a de<*ree of foreeIosur<* and commenced another 
suit against 3/. wliiida w'as compromised, and a decree 
madt* by consent in favour of Mackintosh, who then 
fMild his interest in the mortgaged property to M. 
Under these cireinustances, M. claimed the right of 
])roving the whole amount of the sum due to him in 
the equity ])nH'eedings without taking into account 
the Tumlook proptwty ; on the other hand, the credi- 
tors of A. insist (ul that M. wmis bound to treat theTiini- 
look property as an asset of .<4 .’.v estate. Ut-ld that 
3/. w^as bound to Indd the ])roperty on the same terms 
as those on which he acquired it, — r/*., that it w’as 
subject to a trust in his own favour for the payment 
of his own debt. Monomotuo Natu Oky r. (Ikkkn- 
DBB CuuMUBu Guosb . . 24 W. R., 306 

428. Suit for posscs' 

eion of property tnor In a fled bu zur-i-pcshfli.~ Pvrni 
of suit . — Directions as to the nature of accounts to be 
taken in a suit for imssession of ])ro|H*rty the subject 
of a stur-i-pt‘sligi mortgage, and as to the form of suit 
iu such a case. ISuvbbdun v, Zuhook Hu.'^skin 

[W. R., 1864, 44 

424. Interest . — 

JBenfl. Pefl.XPof 1793, s. 10 — Suit for redemp- 
tion . — Where a mortgage deetl stipulates for in- 
terest at y ja*rcent., but other and collateral deeds, 
forming part of the same transavetion, provide for 
further profits to the mortgagee,— i/efd that tbe 
mortgagor eanimt, unless there be a ]>o8itive legal 
ouactmout to that effec t, be heard to plead that the 
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written engagement, though not extending to the 
whole profit stijmlated, must be adhered to as against 
the mortgagee, though the mortgagor may go beyond 
it to show the full extent of the profit, and so to l>o 
relieved from the consequences of liis actual contract. 
The mortgagee may retain his pledge until In; has 
received out of it his debt w’ith interest at 12 })er 
cent., the maximum alhiwed by section 10 of Uegu- 
lation XV of 179^1. In a suit for redemption, on 
the ground that the debt has been satisfied with 
interest, the onus is on the jilaintiff. A mortgagee 
is not ai|p assurer of the continuation of the same 
rate of profit as his mortgagor was able to raise ; 
hence an estimate of the rental jireeeding the mort- 
gagfir’s |)f)S8esHiou is not sufficient proof of the profits 
in his time. 'J'he nature of the accounts w'hieli a 
mortgagor may call for from the mortgagee, ex- 
plained. The mortgagee need not personally attest 
the accounts, if he has no jaTsoiial knowledge of 
them. l*re8um])tions against mortgagees for non- 
production of accounts must have reasonable limits, 
and not be mere coiij(‘ctures or based on inexact data. 
MaKHANLAL V. SuiKHI.'^UNA SlNO 

L2 B. li. R., P. C., 44 : 11 W. R., P. C., 1 9 
12 Moore’s I. A., 167 

426. Suit for re- 

demption uflainsf mortflugee, in possession. — Account, 
— Mridence — In a mortgage suit, wlu‘re tin* defendant 
admit te<l that be was in possession of tbe jiroperty 
in dis]>ule as a mortgagee under tin* ]»laintifT, but 
refused to put in evidt'iuH* the mortgage-deeil, which 
W’as insufficiently stamjied, — Held that the plaintiff 
was entitled to redeem, on ])aylng what was dno 
from him on tin* mortgage, togi*ther with the costs 
of the suit ; and that if the mortgagee refused to jiay 
the penalty and put the mortgage-deeil in evidence, 
he could only be en‘dited in tbe aeeount w’itb tho 
sum w’bieb tbe ])laintiff admitted to be tbe amount 
of the jirincipal, and must be debiteil with tho 
income derived from tbe land since be (mortgagee) 
had been iu possession. In taking tin* aeeount on 
a mortgage, it lies \x\)Oii the mortgagee to j)rove 
what is dne fnuu the mortgagor in resja'ct of prin- 
cipal and interest. Ganga Mulik v . IIavaji 

[I. Ii. R., 0 Bom., 669 

426. Confiscation of 

mortflaflpe's rights — Suit fur redemption. — Account. 
— A mortgagee’s rights lK*iug confiscated by Govern- 
ment for rebellion wi*re given to defendants. Held, 
on plaintiff’s claim for redemption, that the defend- 
ants must aeeount for t*xee8s of profits over inti'rest 
iu the yt‘ars when they were in possession. Ma- 
UOM£U SALAMUT llOSaKlN «. SOOKU DaVEK 

[2 Agra, U0 

• 

427. Decree inmorb 

gage suit giving mortgagee possession in default 
of ptigment of mortgage-debt. — Relation between 
mortgagor and mortgagee. — Mortgagee in posses- 
sion under dectee. — Decree for possession in mort- 
gage suit, Effect of . — The plaiutiff mortgaged 
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certain land to the dcfondaiit in 1864. In 1874 the 
defendant (inortj^agee) obtained a decree agniuHt the 
plaintiff upon the mortgage, ordering the plaintiff to 
p»y the defendant the sum of E40 ; in default of 
payment the defendant (mortgagee) to take pos- 
session of the land until the said sum should Ih^ paid. 
In pursuance of the said decree the defendant took 
jiossession. The plaintiff brought the present suit 
to redeem the said land, alleging that the amount 
of the mortgage-debt had been fully liquidated out 
of the HurjiluH profits of the land. Jield that the 
defendant (mortgagee) was not liable to a^'count to 
the ]daintiff for such jirotits. Under the 7orim*r de- 
cree the defendant was entitled to take possession, 
and retain it uith the attendant benefits until the 
plaintiff should jmy a definite sum which he bad 
never paid. The defendant held under the said de- 
cree a complete title to the land until such jiayment 
was made. Navlu tj. Raohu 

[I. li. B., 8 Bom., 803 

428. ■ Mortfjaijee in 

posaession. — LinhilUu to account for profits, and to 
u'hat extent — \ mortgagee in possession of the mort- 
gaged land, who, instead of letting it to ryots and 
realising the rents in the ordinary way, cultivates it 
himself, is not resjumsible or liable to account for tljo 
whole of the jirotits arising to him by farming the 
laml, but only for such jirofits as he would have real- 
ised ha<l he let it to a ti-nant, or as tin* mortgagor 
would have realised had he let it. Jil ollOONATil 
ItOY V. lUiiAiK Obkukkuuaubb Sinou 

[7 W. H., 244 

429. M o r i g a ij e e' a 

cfiart/cs.— Alorty'iffte in jmssessiun, lJutif if . — Cul- 
ti rot ion. — Held that a inovtgugee in possession of 
hind was bonml to cultivate the best crop which it 
was ordinarily cajiable of yit*hliiig. (iinjo.ii Hiii- 
KAJI SONAIl V. KlidUAVBUA UAVJI 1‘aTIL HkNOB 

[2 Bom., 211 

430. Suit for re. 

dpmption of zur-i peaht/i mortgage, — Jiahntce w/n'rk 
might have been recovered bg mortgagee , — Umler the 
ti-rins of a /.nr-i-jwshgi mortgage, — Held that the 
ijiortgagic was not entitled to demand tin* ]):iyineiit 
of HO much of the balances as had become irrcc<>ver- 
able by reason of his own laches, but that he was en- 
titled to retain possession of the nu)rt gaged estate till 
the balances recoveralile at the time of the com- 
immcement of the re(h*mj)tion suit W'ere jiaid by llio 
mortgagor. Ram Pbbsuad v, Kishva 

[3 Ag:ra, 140 

431. M or i g ag e e*8 

charges. — Obligation of mortgagee in posHeamon to 
repair. —A njortg’ag<*e in posH<*ssion of mortgaged pre- 
mises is lioiind to keep them in necessary rejuiir, and 
is at lils_*rty to charge for the same with interest. 
Joobnubonatu Mullick r. Raj Nakain Pai/joyk 

[0 W. B., 489 

432. Allownneea to 

mortgagee . — Suit for redemption. — Coate of tepaira. 


MOBTG AGB — co nt inusd, 

10. ACCOUNTS— coafinutfff. 

Modo of taking aooounta-con<tMfi«(f. 

— In a nnlomption suit a mortgagou is untitled to 
credit for reasonahle costs of repairs, if he rundurs 
an aecNuint of rents and ]m)i{ts. Laksuman Ruisaji 
81B8BKAB V. HAUI DiNKAU DKHAT 

[I. li. B., 4 Bom., 684 

433, At lowances to 

mortgagee. — Conditional aaie. -'JKxpenae of 

— In a suit brought to n*deem eertain property which 
had been conveyed by the aneestorH of th(< ftlaintiff to 
the aneest«*r of thi‘ defiuidant, it W’lis held that the 
deed of conditional sale amounted in effect to amort- 
gage of the property, and that, according to tho 
Courts of Kqnity, a mortgagee in pnssession ought to 
he allowed for proper and necessary repairs to tho 
estate. Where ])ortion of the mortgaged premisus 
was accidentally burned, and portion of them full 
down, and the mortgagee rehnilt them, it was held 
that tin* mortgagor was not entitled to redeem, uiiluss 
upon ]»ayment of the snni so exiauuled by the mort- 
pigee, though such sum amounted to more than 
double tli(‘ ])riee for which the premises had hiHJn 
conditionally sold to thi^ mortgagee. MancuabhuA 
AuiirANDlAHJl V. IvAMHUNlSHA IIkOAM 

[6 Bom., A. C., 109 

484. • '■ — " ' ' - ' Atlou'ances to 

mortgagee , — Kxpennea if improvements and repairs, 

— Though a mortgagee wit hout any agreeimuit is not 
ullow'ud to charge the mortgagor with all Hums which 
he may think tit to i-xjieml in the repair or the im- 
provement of tin* mortgaged jiroperty, wh<‘ther such 
expenditure he miuh* by him voluntarily or in jmrsu- 
an<*e of some ofIu*ial order \\hi«*h he was not htgally 
hound to comply with, yet he may charge the mort- 
gagor for necessary repairs, and the latter will also 
he liable for any expemlitnre w hich he may lilinsolf 
have Hanetioned. Amkbuoullaii v. Ram Dokk Dohh 

[2 Ag:rM, 187 

Raouo Daoaji r, Anaj MaNA.!! J*atil 

[6 Bom., A. O., 110 

435. - Allowance for 

improvements an f repairs . — (Maiins made by a mort- 
gagee in respect iif nioiwy lai<l fail, in improvements 
after tie* exj»iry of the day lixed foi n'j)ayinent miiMt 
dejieml on an equitable eouHiderutioii of all tliu cir- 
eunistuneeM of Uic I'asc, 'I’lii* English rule should l>o 
ailoptcd und<T w'hi(*h the mortgug<>c Is only allowed 
to claim for such outlay as has Imsui reipiirud in 
order to keep the mortgaged j)r»*niiHeH in a goml 
state of repair and to jiroteel title. Hamji BIW 

Tukauam V. CiiiNTu Sakhauam . 1 Bom., 199 

430. Directions for 

account,- Mortgaqee tn poaseasion . — liuihlinga and ' 
improvement^, Aihnvance for. — The rule of Courts of 
Equity in England as to allowance to a mortgagCH^ in 
jH>MBe8sion not ajqdied, because the mortgagee was led 
into a iM-lief by tho courw* of decisions in tho late 
Sudder Adawlut, and the general iinderstaiMling 
caused by those decisions, that, ujion the non-pay- 
ment by the mortgagor of tho money at tho time 
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fixed, he had, according to the terms of the mortgage 
instrument, become the absolute owner of the pro- 
perty. The mortgagee was allowed the benefit for 
buildings erected, or permanent improvements made 
by him upon the mortgage promises. Anandbav u. 
Katji • . . . .2 Bom., 214 

487. . — ■ — ■ Suit for redemp^ 

tion. — Mortgagee in posseaeion. — A mortgagee in pos- 
session is liable to account for profits arising from 
trees planted by himself on the mortgagor’s land. A 
mortgagee in personal possession is, in the absence of 
any special contract to the contrary, chargeable with 
a fair occupation rent, in the case of buildings per- 
aonally occupied by him for the purpose of residence 
or carrying on trade or business ; and in the case of 
land jwrsonally occupied or cultivated by him, either 
with a fair occupation rent or with the actual net 
profits realised from the use of the land. In ascer- 
taining what those profits are, with which the mort- 
gagee ought to be credited in reduction of his mort- 
gage debt with interest thereon, the mortgagee 
ought to lie creditcid for his expenses in obtaining 
produce from the land and a moderate interest on 
the amount of such expenses I’rinciplcs laid down 
on which an account should ‘m 5 taken from amort- 

’ gagee in possession. I^auuakab Chintaman 1>ie- 
flHIT «. PaMBUBANG ViNAYAK DlKldlirT 

[12 Bom., 88 

488. - ' Improvements 

and accretions^ Right to. — Fruit trees, — The holder 
of a field, on the survey tenure, mortgaged it with 
possession, secured by a registry of the inortgjigoe’s 
name as occui)ant. Certain fruit trees, coming 
under the ojwration of No. 3 of the Keviswl Survey 
llules, were sold, by the Government, to the mort- 
gagee as occniiant. Held that the trees, by the sale, 
^came a iK)rtion of the mortgaged estaU', and, as 
such, were liable to rcdemj)tion, on payment of the 
amount of the mortgage-money with interest, of the 
money laid out in purchasing the trees, and of other 
reasonable expenses. IIaksuiuam Ga>)GA1iam «. 
Dabku Tcjbabam • . .10 Bom., 869 

489. » " ' Village mort- 

gaged without specif ging boundaries. — Accretions to 
village. — Rights of parties on redemption or fore- 
closure, — Where a village without specification of 
boundaries, is mortgaged as a whole, the mortgagee 
is, on the one hand, entitled to it as a security with 
any casual increase or decrease wdiich may occur to 
it ; and is, on the other hand, subject to its rinlemp- 
tion by the mortgagor to the same extent. Sada- 
BHIV Anant V. ViTUAL Anant . 11 Bom., 82 

I 440. — Expenses of 

revenue surreg. — Held that a mortgjigee in posses- 
sion w^as entitled to Ikj allowed for exjfenses incur- 
red in connection with the revenue survey of the 
land mortgagwl to him. llAPrsA bin Sadashit r. 
lUKJi BIN Goi’Alji . . 2 Bom., 220 

441. Mortgagee, Ob- 

ligation — Expenses incurred in protecting title 


MORTGAGES — continued, 

10. ACCOUNTS— 

Mode of taking accounts— coiKmutfd. 

“^Stipulations not creating fresh obligations.— “ 
Under the ordinary law of mortgage the mortgagor 
is Iwund, so long as tho^ equity of redemption re- 
mains with him, to indemnify the estate against 
expenses incurred in protecting the title. So that 
where a mortgage-bond contains stipulations under 
which the mortgagor engages to repay to the mort- 
gagee any costs he may incur in suits brought 
against him by the mortgagor’s co-sharers, and also 
any debts charged upon the mortgaged property 
which the mortgagee may pay, the stipulations do 
not crcat%any fresh obligation, Damodab Gun- 
UADHAB O. VaMANBAV LAKSHMAN 

[L L. B., 9 Bom., 486 

442. ^ — Right of pur- 

chaser of equity of redemption to set off sums 
paid in reduction of mortgage . — The only payments 
which purchasers of the equity of redemption can 
claim to deduct from the mortgage-debt, are sums 
actually received by the mortgagee in reduction 
thereof, not money ow^ed by the mortgagee to the 
mortgagor on some other account, Tabinbr Kant 
J inUTTACHABJUK V, GaNODA SOONDUBKK IIEUEE 

[24 W. R., 460 

443. ^ — Suit hg pur- 

chaser of equitg of redemption. — Costs of a redemp- 
tion suit . — Compensation to mortgagee. — The plain- 
tiffs sued as j)urcha8ers of the cijuity of redemption 
from S., a Hindu widow, to redeem a mortgage 
effected by her husband R. The inortgage-ileed 
recited that a portion of the mortgaged land was 
held by J?., not us owner but as mortgagee, from a 
third jiarty. S. was alive when the suit was insti- 
tuted, but she died after the settlement of issues. 
The plaintiff then filed a suppleJiiontary claim to 
succeed as If.*s next heir. The defendants (the sons 
of the mortgagee) contended that the plaintiff could 
not redeem, because the sale by /S. was invalid. They 
also claimed comjwiisation for loss of the rents and 
profits of a portion of the mortgaged property re- 
deemed from B. by the original owner. The Sub- 
ordinate Judge allowed the plaintiff’s claim. On 
apj»eal, the District Judge confirmed his d<*crec, 
being of opinion that the sale w as valid as against 
the defendants, because there were no collateral 
heirs. Ou appeal to the High Court,— that 
the defendants >vere not entitled to any compensa- 
tion on account of the redemption of a jwrtion of 
the mortgage*d property by the original owmer, be- 
cause tlioy were aware that the mortgage to B, 
w'as liable to bo redeemed, and they (defendants) 
ttH)k such a precarious security at their own risk. 
In a redemptitm suit the defendant (mortgagee) is 
ordinarily entitled to his costs, unless he has refused 
a tender of the amount due to him, or has so mis- 
coiulucU'd himself in the course of the suif as to 
induce the Court to subje<?t him to a penalty. 
Dhonbo Kahcuanbba V. Balkbishna Gobind 

[I, 1j. R., 8 Bom., 190 
444 — —Interest. — Proof 

of accounts, — Failure to keep or omission to produce 
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aoeountt . — In seeking to have the account taken 
and to have it ascertaiiuHl whether the mortgagee 
has by means of the usufructuary mortgage obtain- 
ed more tlian 12 per cent, interest, and if so, that 
the surplus may be applied in reduction of the prin- 
cipal, the mortgagee is not asking the Court to au- 
thorise a departure fi^om the agreement of the j>ar- 
ties (where there is one) that the mortgage debt 
should lajar no interest during a certain period. The 
onus is on the mortgagor to prtive that the principal 
sum has been paid or satisfied; and on the mortga- 
gee to show what, if anything, is due to him for 
interest. Failure of the mortgagee in his duty, as 
trustee for the mortgagor, to keep accounts, and to 
I)roilucc projK*r accounts, is to be regarded as mis- 
conduct which ought to be taken into considera- 
tion u])on the (|uestion of costs. Kallyan Dasm t>. 
ShEO NuUliUN rUEBUAD SiNOU . 18 W. R., 06 

446. — ' ■ - - — Usury laws . — 

Seny, Reg* XXKIV of 1803. — Obligation on mart- 
gagee tojUe accountt.-^\i\ a inortgaige daU‘d in 1852 
of inalikanah fixed for the period of settlement, it was 
agreed that the mortgag<!e should collect the village 
jumma, pay th(‘ G(»vernnient demand, and take tlie 
mulikanah, of which part waste be received by him as 
iiiterest on tlie inoriey lent at one per cent, jier men- 
sem, and the balance, ci*., H565 jM'r annum, was to 
be retained by him as the costs of colle<'tion. No 
accounts were to be rendered of the inalikanah collect- 
ihI during the time of the mortgagee's jH>HM<?ssion If 
this agreement Inul Iusmi a contrivainu* for st'curing 
to the mortgagee a higher rate of interest than fbat 
to which he was then hy law' entitled, it W'ould have 
Isrii void under the usury law's (in +’orcc under Itcgu- 
lation XXXIV of 18U3 until the ])asMlng of Act 
XXV'lIl of 1855), and w'ould not have ju-evented the 
acce-Miits from being taken, ilut as the Courts found 
that the ItoJio j)er annum constituted a fair jiereent- 
age, which it had l>ecn bona Jide agn*ed should Ik* al- 
lowed to the mortgagee for the costs of collection, it 
was held that the agreement luwl Iwen rightly tn*ated 
as a sufhcii'iit answer to a suit based on tin; assuin])- 
tion that the whole of the mortgage- money, princi]>al 
and Interest, w'ould be satisfied if the accounts (con- 
trary to the agreement) were taken on the basis of 
charging the mortgagee with the 11505, or so much 
thereof as he should fail to prove had lM.*en actually 
exi>en<UHl in the collection. If the amount received 
by the mortgagee had been fluctuating, productifui of 
the accounts might have Ihjcii necessary for a decision 
on the validity of the agreement m t nj). Hut it 
could not be said that by nofigreement couhl a mort- 
gagee relieve himself from the obligation of filing ac- 
c;ounts under the Dth and lOth sections of itegulation 
XXXIV of 1803; and in this case he hail done so; 
the only sum Unit he w'as to receive In^yond the inter- 
(;8t allow’ed hy law being an unvai’ying balance found 
to be a fair allow'ancc for the costs of collection. 
Bai>iu Peabax) V . Mubli Dbab 

[I. li. B., a AIL, 593 
B., 7 I. A., 61 
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10. ACCOUNTS-couft-ifiierf. 

Mode of taking aooounts— 

— - Mortynge^ in 

possession. — Interest. — Reng. Reg. XF of 1793. In 

taking the accounts as between a mortgagor and a 
morfgiigiH; in isissession, the interest may be set off 
fnnn time to time against the rents and profits, tlio 
mortgagee only accounting to the mortgagor for any 
rents, profits, and interest on the same which he may 
have received over and above the interest due Ui him 
U|K>n the debt. llADUAUENOnK MlSSEB V. KeIFA- 
MOYSE DaDBE 

[10 B. L. R., 886 : 17 W. R., 262 
14 Moore’s I. A., 448 


- 7"^ ■^**lereaf on coU 

lections by mortgagee . — Commission on amount col- 
lected. Held tliat in cases of riKlemption of mort- 
gage the mortgagee should not In* charged with inter- 
est on the money collcctoil by him. Init that the 
money so collected should first be applied in payment 
of interest accruing due on the morfgage-debt; and, 
if there is any surplus, in reduction of the priiicinai 
mortgage-debt. Held further, that the mortgagee is 
entitled to eommission on the gross amount of eollec- 
tions to eover the exiienses of eollcetioii, &e., and this 
he is entitU‘il to g(‘t at the mle of lu per cent., unless 
there is any exjiresH stipulation to the eont.rary, or it 
' is sliowni to he unreasonahlc. Kouuonatii r Luoii- 

munSingu .... 1 Agra. 132 


~ ; Redemption 

after expiry of time and nnderneiv interpretation of 
law.—Improcements.— WhoYo. umlcr the old Jaw of 
morfpigc hy which tin* mortgagee after the expiry of 
the time for reiloniption ac«|uircd a projirietary right 
in the property, there was an ahMolute delivery of 
liossessioii to the mortgagee, and the mortgag(;r after- 
wards st«s)d hy and allowed the projKTly to ho sold as 
unincumliertsl, the Court in ullow'iiig the mortgagor 
after twenty years to imve redemption of the pro- 
j»erty under the new ini (‘pj>n Ution of the law of 
mortgage, yet cotisidere.l thul. under the peeuliar 
eircuuistances of this case, the Court would not Ihj 
juHtifieil ill calling upon the mortgagee to furnish 
accounts of the rents and ])roflts mi the one hand, 
and of the jirincijial and interest on the other. In- 
li rest on the value of improvements imulc since the 
liiiie the j)ro|M*rty eaine into the hands of A. disallow- 
ed. KAMBJIET IJaCHASHET V. l’A^I>UAKi^ATII 

[8 Bom., A. C., 286 


nun oy mors* 

gagor for possession under usufructuary mortgage, 

In a suit to recover jMiHsessioii of laml with surplus 
colh*ction.s, hy redemption of a mortgage creaUnl by a 
znr-i-peshgi lease, which was exeeut 4 *<l before the 
usury law of 1855 was passed, where the lessee claim- 
ed the surplus colleitions as his profits,— that 
the question sliould he ilei iiled on the l>rinciple of the 
Privy Council ruling in the case of Uoonooman Per* 
saud. 0 Moore's /. A., 333, viz., tliat the mortgagee 
should lie chargi-d in the ai count for a<;tual rents and 
pndils, and reci-ive interest at the highest rate sanc- 
tioned by the law then existing. Finding, on adjust- 
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ment of the account between the parties, that there 
was a balance in favour of the niortgaj?eo, and that 
therefore ])laintiff was not entitled tc) a <lecrec for re- 
entry, tlic Court (following- Kullj^an Dass v. Sheo 
Nundun Purehad ISingh, 18 W. It., 65) determined to 
deelurc the state of the account between the parlies np 
to the end of tlie year U) wliich the evidence extended. 
raELADH Singh Bahadooe v. Beodohton 

[24 W. B., 276 

450. - — Mortgagee in 

poeseseion, — Interest. — The proper sum to he allowed 
a mortgagee for snrinjamee is what he lias actually 
spent as expenses of his management. No decree 
should Imj given against a jjerson as being the real 
mortgagee without evidence of the henami holding. 
A mortgagee is entitled to interest on account of the 
balance of putni rents paid by him. ilnoJOKATU 
SiNGU UoY V. Bhuoobutty Dobskb 

[1 W. B., 133 

461. — - Interest. — Mode 

of ca/cii/a^»V)»j.— There is no law restricting a mort- 
gagee to the receipt by way of interest of the amount 
«»f priiK'ipal lent. The 'KhIc of calculation to he fob 
loweil in such case's is isery year to add the anmunt 
of interest to the princinal sum, and then dediu't the 
value of the usufruct. Knakt Ali v. Kthi k Boy 

f2 W. B., 289 

Boouga Chuen Paiiaebb ©. CnuTooiijiHoo.! Dors 

[6 W. B., 200 

452, — Mortgage trans- 

oetions before Act XXVJII of 1855.-~-liom Peg. 
y of 1S27, ss. 11 and 12. — Arrears of interest . — 
In mortgage transactions in which the niortgjige con- 
tmets have IsaJii entered into before Act XXVI II of 
1H55 <*anie into operation, and to which Kegulation 
V of 1827, sections 11 and 12, applies, and in which 
an account of principal and iiit^Test on the one sale, 
and of rents ami prolits t>n the other side, is not 
directed, the arrears of interest must be liniitc*d to six 
years. ViTiiAL Mauudku v. Hand valad Maiiom- 
MED liossEiN . . .6 Bom., A. C., 90 

453 , — Provision for 

payment of interest out of Where the usu- 

fruct of mortpig<Hl proj)erty WHS to he enjoyed in lien 
of interest, the fact of the m«>rtgagees having had 
jHissessioii was held to la> no ground f\)r (he inferenee 
that any portion of tlie debt, sjive the interest, was 
paid off from the usufruct. Dama SuNorEKB Dos- 
BEK V. Hama Sunduebf. Dosskb . 10 W. B., 301 

454 , Mortgage with decree for 

aooouat and sale. — Withdrawal of execution- 
pTOceeditigs . — Principle on which accounts are to be 
taken. — <A mortgagin', who has ohtnined a deerei' fi>r 
an account and sale, is not entitled to withdraw from 
the taking of accounts in his exoeiitiou-jmieeiHlings 
when those accounts ap^vur to la? going against him, 
I)oOT.SB Ch\ni) r. Omda Kiiantm atias HAur 
Shcbibv I« li. B., 6 Calc., 377 : 7 C. !«. B.« 376 
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455 , Bight to re-open accounts. 

— Suit by mortgagor fur possession under usufi uctn- 
ary mortgage. — In a suit to recover |K)S8e8sion of 
land in the possession of the mortgagor under a 
usufructuary mortgage (wliich is in reality a suit 
between the mortgagor and mortgagee for an ad- 
justment of the account between them), if upon 
taking an account it appears that the mortgagee has 
been fully satisfied, the mortgagor is not only en- 
titled to have the property hack, but (the decision in 
Motee Soonduree y, Indrajeet Kowaree, Marsh., 112, 
being overruled), the Court is hound as a Court of 
Eipiity, and acting upon the principle that it is 
always the aim of a Court of Equity to tiually deter- 
mine as far as possible all questions concerning the 
subject of the suit, to cause an account to he taken 
up to the time of the decree, the account so taken 
iMiing considered binding and the ]Mirlies not being at 
liberty, except under ]>emiliar eircu instances, to ro- 
o]>en it in another suit. Kullyan Dasr p. Shko 
Nijndun PuitsiiAB Singh . . 18 W. B., 06 

And see Hoy DinkueDyal tJ. Shko Golam Singh 

[22 W. B., 172 
And Lftayut UossEiN v. Chowdiiuy Mahomed 
Moonkm . . . .22 W. B., 269 

450 . Bealisation by mortgagee 

of sum in excess. — Interest — Usufructuary mort- 
gage — Wln.'re a mortgagee under a nsufrnctiiary 
mortgage has realised a sum of money in excess of 
(lie ainoimt due to him, it is an equitable praetii'e to 
allow to the mortgagor interest on such sum at tho 
same rate at wliieli int<*rt‘st has been allowed to the 
mortgagee on his mortgage-debt. Hki'Ikk) Singh r. 
liov SuKo Sahoy . 1 N. W., 66 : Ed. 1873, 111 

467. Suit for account 

and redemption. — Form of decree — In a suit for 
aeeount and redeiiqition, if the mortgagee, on taking 
till* aeeounts, is found to have been ovi'rpaid, the 
general praetiee is to order the jiayinent, by him, of 
the halaneo due to the mortgagor, with interest from 
the date of the institution of the suit. Jano.7I v. 
Janoji . . . . 1. Li. B., 7 Bom., 186 

468. Binding effect of account* 

— mortgagor and mortgagee. — Puisne mortgagee . — 
QwfFre, — Whether (lie aeeount urrixed at in a decree 
obtained by the prior mortgagee agminst the mort- 
gagor only is binding on a puisne mortgagee who had 
no notice of tlie subsequent ineunilirance. SankanA 
KaLANA V. ViBUl'AKSUArA GANKSIIAI'A 

[1. L. B., 7 Bom , 146 

469. Assignee of 

mortoagee. — Suit for redemption — In India, as in 
England, a mortgagee may transfer his rights to a 
tliird {lerson by way of assignment, hut^ncli transfer 
must 1 k‘ without prejudice to the rights of the mort- 
gagor, and in a suit by a mortgagor for redemption 
where the assignment has lH*en matle without tho 
knowleilge of tin* mortgagor, the assignee islionnd by 
the state of the account hetw-een tho mortgagor and 
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MOBTQAGB— 

10. ACCOUNTS— 

Binding effect of aoooimt— 

mortgagee. Chinnayta Rawutan e. Chidavda- 
BAH Chbtti . . I. Ii. R., 2 Mad., 212 

400 , — ^ Error in account.— Gi*ouii <2 

for reforming account . — Wrong statement of account 
in agreement to pay mortgage-deht by instalments . — 
In a written agret'uieiit by a debtor to pay his debt 
by iustalinents securing the ])ayincut by a mortgage 
or land, the amount of tin* debts was erroneously 
stated to be greater than it actually was. In a suit on 
the agreement, — Held that such an error was ground 
for reforming the account but not for setting aside 
the agreement. Sbth Gokul Dabs Gopal Dabs o. 
Mubli . 1. li. B., 3 Calc., 602 : 2 C. Ij. R.. 166 
Lli. B., 6 L A.. 78 

MORTGAGE-BONTD CREATING 
CHARGE ON IMMOVEABLE PRO- 
PERTY. 

ISee Cabbs undbb Rbqibtbation Aot» 

1877, 8. 17. 

■■ Suit on— 

Judicata— Causbs op Action. 

[I. L. R., 3 Calc., 363 
14 B. L. R., 408; 23 W. R., 187 
23 W. B., 344 
8 B. L. R., Ap., 92 
7 N. W., 17 
I. L. B., 2 AIL, 682 

MORTGAGE-DEBT. 

Apportionment of— 

iSee CuNTRiBifrioN, Suits pob — Patmbkt 
OP JoiPT Debt nr ove Debtor. 

[3 B. L. B., A. C., 367 

See Cases undeb Mobtoaoe — Mabsual- 
LINO. 

Payment of portion of— 

See Limitation Act, 1877, abt. 14G 
(1871, abt. 149). 

[L L R., 4 Calc., 283 

MORTGAGED PROPERTY. 

Decree against— 

See Cases undeb Decbee — Fobu of 
Dbcbee— Mobtoaob. 

See Cases under Decbee— Constbuction 
OP Dbcubs — Mobtoaob. 

— out of jurisdiction. 

See Cases under Jurisdiction — Suits 
fob Land— General Cases — Fobeclo* 

8UBB. 

See JuBiSDiCTioN— S uits pob Land— 
Qbneeal Cases— Kkdemption. 

[L L. B., 1 AIL. 431 
1 Ind. Jur., N. 8 .. 319 


MORTGAGED PROPERTY— cos^snsd. 

Bale of, to different persons. 

See Contribution, Suits fob — Patmbht 
OP Joint Debt bt one Debtor. 

[1. L. R., 4 Calc., 869 
I. L. B., 2 All., 807 
L Ii. B.» 4 All., 68 

MORTGAGEE. 

In possession. 

See iNDioo Faoix)bt. 

[I. L. R., 3 Calc., 281 
See Limitation Act, 1877, s. 10 (1869, 
s. 2) . . B. L. R., Sup. VoL, 901 

See Cases undeb Mobtoaob— Accounts. 

Lien of, on sale of mortgagor’s 

interest. 

See Mobtoaob— Sale of Mobtoaobd 
Pbopkbty— Money Dbcubrs on Mout- 
GAOUS . L L. R., 1 Calc., 337 

of portion of under-tenure. 

Rights of— 

See Salk for Aurearb of Rent — PiauTS 
and Liabilities of Purciiahehs. 

[1. L. B., 4 Calc., 620 

Purchase by, of proprietary right 

in sir land. 

See Riout op Occupancy— Tbanbpbb of 

liiuuT . 1. L. R., 1 AIL, 448, 469 

Bight of— 

See Estoppel — Estoppel by Judgment. 

[1. L. B., 4 Calc., 692 

Right of, to notice of sale. 

See Sale fob Auubars of Rent — Undbb- 
Tbnubeb, Sale c>f — 

[7. Ii. B., 4 Calc., 488 

■ ■■■— Suit by, against mortgagor and 
purchaser of mortgaged pro- 
perty. 

See Decbee- Form of Dkcree— Mobt* 
OAOB . . 3 B. Ii. R., A. C., 867 

MORTGAGOR AND MORTGAGBE. 

See Cases under Equity of Kbdbhp- 

TION, 

See Fraud— What Constitutes Fraud, 
AND Proof of Kbaud. 

[I. L. B., 1 AIL, 808 

See Cases undeb Mobtoaob. 

See Parties to Conveyance, 

[12 B. L. R., Ap., 7 

See Rioht OF Oocupanot— Teansfbb of 
Kiout . I. L. R., 1 Aa, 448, 469 

6 N 
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2fl[OBTMAIN» STATUTES OF— 

Bee WiiL— CoNBTBtroTiON. 

[14 B. Xi. B., 442 

MOTHEB. 

Bee HiKDxr Law—Gttaedian— Powers 
OP Guabdiakb . I« Ii. B., 8 AIL, 685 
Bee Hindu Law— Guardian — Right op 
Guardianship . 1. 1j. B., 6 Calo., 48 
[7 W. R., 78 
8 W. B., 104 
Bee Hindu Law— Inheritanob— Special 
Heirs— Females— Mother. 

[12 W. R., 78 
2 Mad., 402 
6 Bom., A. C., 215 

Bee Cases under Mahomedan Law- 
Guardian. 


— Power of, to bind eons. 

See Guardian- Duties and Powers op 
Guardians . 8 B. L. R., A. C., 54 


MOVE AB IiB FROPEBTy — continued, 

SuooeBSion to— 

See Succession Act, s. 4. 

[1. li. B., 1 Calo., 412 


MOWRA PliOWERS, POSSESSION OF, 
FOB DISTILIiATION. 


See Bombay Abkari Act, 1878, a. 43, 
01 ./ . 1. li. B., 8 Bom., 556 


MUIiTIFARIOUSNBSS. 

See Administration , 15 B. Ii. B., 296 

See Cases under Joinder op Causes 
op Action. 

See Relinquishment or Omission to 
BUB POR Portion op Claim. 

[14B.l«.R.,418,note 
Bee Spboipio Belief Act, s. 27. 

[I. Ii. B., 1 AIL, 656 


Uncbaatity of— 

See Cases under Hindu Law — Widow 
— Disqualification s — U nc n astit x. 

MOTIONS, TAKING FURTHER EVI- 
DENCE ON— 

See Praottcb — Civil Cases— Motions. 

[8 B. li. R., Ap., 65 

MOUI.MBIN, JUDGE OP— 

See Jurisdiction — Admiralty Juris- 
diction . . .24 W. R., 50 

MOVEABUB PROPERTY. 

See Bkoistbation Act, 1877, s. 3. 

[8 Agra, 157 
8 B. L. B., A. C., 194 
Bee Cases under Small Cause Court, 
Mopussil— Jurisdiction — Moveable 
Property. 

See Small Cause Court, Presidency 
Towns — Jurisdiction — Moveable 

Property . . 10 B. D. R., 448 

[I. D. R., 4 Calo., 946 

' ' Execution of warrant against — 

See Execution op Decree — Mode op 
Execution — Generally and Powers 
of Officers in Execution. 

[5 B. L. B., Ap., 27 ; 13 W. R., 839 
See Small Cause Court, Mopussil — 
Practice and Procedure— Execu- 
tion OP Decree. 

[I. li, R., 2 Bom., 532 
16 W. B., 227 
B. li, R., Sup. VoL, 886 
18 W. R., 123 
8 W. B., S. C, C. Ref., 7 

j ■■ ■ " of testator. Suit for share of — 
See Limitation Act, 1877, art, 123 
(1671, ART. 122). 

[L D. 2 Calo, 45 


Dismissal of suit for- 
esee Res Judicata — Judgments on Tech- 
nical Points . 18 B. L. B., Ap., 87 

1 , — Misjoinder of causes of 

action. — Different causes of action againet diffferent 
parties. — When a plaint discloBes different causes of 
action against different parties, it is bad in law, and 
the suit is not niaintainablo. Sarat Soondbry 
Dbbi o. Suejukant Aciiarji CnOWDHBY 

[2 B. li. R., Ap., 53 : U W. B., 897 

Motbe Lall V, Buoop Singh 

[2 Ind. Jur., N. B., 245 

S. C. Motee Lall v. Ranee . 8 W. R., 64 

2, - - Causes of action 

accruing against parties separately. — Mejection of 
plaint. — A plaiut against several defendants for causes 
of action which have accrued against each of them 
separately, and in re8j)t‘ct of which they are not 
jointly concerned, should he rejected. Rajabam 
Tewar V. Luchmun 1*rasad 

[B. li. R., Sup. VoL, 781 ; 2 Ind. Jur., N. 8., 216 

8 W. R., 15 

Panoh Coweee Mahtoon «. Kales Churn 

[9 W. R., 490 

Pegoo Jan ». Mullick Waizooddbbn 

[18 W. B., 464 

3, — ' Separate claims 

against separate parties. — A suit against five defend- 
ants, including claims of the most miscellaneouB 
character against each defendant, was dismissed by 
tlio first Court on the ground of multifariousness. 
The Subordinate Judge, oii appeal, held that plaintiff 
was in any case entitled to a decision on one of his 
claims; and further held that the suit was not multi- 
farious. Heldt on special appeal, that tjie Court could 
not select one claim on which to proceed when plaintiff 
insisted on pressing all. Seld^ also, that the plaint 
was multifarious ; and the suit was properly dismissed 
by the first Court. Manibuddin Ahmed v. Ram 
Chand . 2 B. la B.9 a. 0.9 841 
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MUliTIFABIOUSNESS. — Mlajoinder of 

cauaes of action — continued. 

Ram Doyal Duty v. Ram Doolal Dbb 

[U W. 273 

A ^ ' Distinct causes of 

action against separate dffendanis.~-~\t is illegal to 
join different causes of action in the same suit against 
different parties where each has a distinct and sepa- 
rate interest, — e.g.^ to a joint action for the price of 
timber against defendants who ]mrchased each one 
pair of timber from the plaintiff separately from the 
other. Basoo Sibcab r. Massim Muni^ul 

[21 W. B., 208 

6. — ■ , , . I, (q aside 

alienation hy guardian to different alienees , — 
Several causes of action against different defendants 
cannot be joined in one suit ; therefore, where a suit 
was brought to set aside several transactions entered 
into by a guardian vrith different pers(m8, and no 
relief was sought against the guardian, it was held 
that the suit was bad by reason of misjoinder. Mata 
Pbbshad e. JUnuaMANEB 

[1 jsr. W„ 76 ; Ed. 1873, 128 

/See Rutta Beebeb v. Dumber Lal 

[2 N. W., 163 

Looloo Sikgh V, Rajekdub Laha 

[8 W. B., 364 

Golam Mustafa Khah v, Sheo Soondubbe 
Bubmoneb . . . 10 W. R., 187 

UUBBO MoNBB DoSSBB V. OnOOKOOL CnUNDEB 
Mookbbjeb . . . 8 W. B,, 461 

00 to set aside 

separate alienations. — A suit to set aside two sale 
transactions of different dates and injulc to different 
vendees will be dismissed for inisjoindcsr. Banek 
Kbishun V. KooNuuif Lall . 2 W., 221 

7. - Joinder of causes 

of action . — Claim against different portions of pro~ 
perty. — Where the plaintiff claims to reef)ver posses- 
sion of two distinct p<3rtiou8 of a property fr<>m 
which he lias been dispossessed at different periods 
and under different circumstances, and claims them 
under the same title and from the same party, there 
is no impropriety in the two claims Viciug joined in 
one suit. JUNOEBE CnOWUHBAEEE V. Dwabka- 
KATU Chowdhby . . ,1 Hay, 656 

8. ■ ■ ■ " Separate aliena- 

tions of property. — One suit against several alienees. 
— A suit brought against a number of alienees of a 
deceased member of an undivided family, for i he re- 
covery of family property illegally alienated by him, 
is not such a suit as ought to be dismissed on the 
ground of multifariousness. It is most desirable 
that the whole of the alienations should be at once 
before the Court called upon to decide the question, 
in order to secure the soundness of the particular de- 
cision, and perhaps the avoidance of discordant deci- 
sions in different cases upon facts nearly the same. 
Vasudbva Skakbhaga V. Kuleadi Naknapai 

[7 Mad., 290 


MHETIFABIOUSNESS. -- Mlojoinder of 

oauses of action— continued, 

9 . Suit against dif- 

ferent alienees. — Where a ])laintiff sued to recover 
an estate in possession of several persons, who held, 
not collectively, but in different ],K)rtioiis by Wrtue of 
several auction and private sales and mortgages,— 
Ueld that the Court of iirst instance should liavo 
dismissed the j>laint for misjoinder, leaving tho 
plaintiff to bring separate suits in respect of tho 

’ several i>ieces of projierty in possession of each defend* 

I antm* set of defendants. Tewabeb Kagicoonath 
! Sahai t). Mauombi) Nazebb . 4 N. W., 108 

10. ' ■ Suit for portions 

of property in different hands. — Tho auction*piir* 
chaser of a talook seeking to obtain possession against 
the former pnqirietors, many of whom are cultivators 
holding separate possession of HjK*eiHc jiortions and 
having their houses on the land, must sue them spe- 
cially for those portions to which they lay claim. 
He cannot sue the whole eommuuity in the aggregate 
for all the lands of the village. Bamouunubb Baul 
V. Omoba Cuubn Deb . . 16 W. B., 166 

11. Suit for mesne 
profits in respect of several estates. — riaintiff having 
obtained a decree establisliing his title to a nmnlier 
of villages constituting one talook, suhseipiently 
.brought one suit against all the persons severally in 
possession of the several estates constituting the 
talook for mesne profits during their wrongful 
possession. Held that, there being no eoinmnn liabi- 
lity, the suit must he dismissed for misjoinder. 
Kookbun Lal v. Himmut Singu . 3 N. W,, 86 

12. - Suit ly son 

against several purchasers to set aside sale hy father, 
— Ill a suit by a son against u father and certain 
purcliasers to obtain a deelanilory deeree in resjieefc 
to certain property, the fact of each jmrcliaser being 
con<*erii(!d only in a portion of the case does not 
render the suit multifarious. Kantu Nakain KiMiin 
«?. Teem Lall 1*aubky • . 3 W. B., 102 

13. — — — — Suit against seve- 

ral alienees of property. —riaintiff alleged that, 
liis father having died while he was a young child, 

1 during his minority his father’s widows (d4!feiidants 
1, 2, and 3) aliened iho. whole of tlm eslute, in por- 
tions, to diff(‘reut ]>copIe at different times. Ho 
therefore brought this suit against, all tiie alicnoos 
to recover the estate as a whoh*. TJie District Judge 
dismissed the suit on the ground of misjoinder of 
! causes of action. Held, on apjual, tliat tho -Judge 
I %vaH wrong; that plaintiff’s cauw? of action, the 
* right, was his relation to the family to which the 
’ property apjMjrtained ; and on this right, if established, 

. and if he be not otherwise hurrwl, he w'ould be enti- 
U<mI to recover; tlm fact tliat various persons, 
durliig his minority, afflicted to purchase portions of 
: the projKjrty, did not destroy the unity of his ground 
! of action. bAMi CuETTi V, Ammani Achy 

[7 Mad., 260 

14. — Civil Procedure 

Code, lSb2, s. 45. — Hindu Law, — Suit for partition 

6 N 2 


m 
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MUIiTTFABIOnSinSSS. ~ Miiijoizider of 
causes of aotion^oonltnued, 

— Alieneef made partiet to suit. — Where a suit was 
brought by a Hindu for partition of family property 
against his father, brothers, and fifteen others to 
whom, it was alleged, the father had improperly 
alienated numerous parcels of the said property at 
different times, — Meld that the better course was for 
the Court to have ordered, under section 45 of the 
Code of Civil Procedure, separate trials to be held in 
respect of each alienation. Subbamakya v. Sai>a- 
siVA . • . . 1. Xi. B., 8 Mad., 76 

16. ' — " Suit to recover 

property sold in execution of decree. — Certain pro- 
perties were sold to A. by private contract. Subse- 
quently the properties were attached in execution of 
a decree against A *8 vendors and sold in execution to 
variems purchasers. A. instituted a suit against his 
vendors, the decree-holders, and the purchasers, to 
set aside the execution sale. Held that the suit was 
not defective by reason of misjoinder of causes of ac- 
tion. Majaram Tewari v. Luchmun Frasadt B. L. 
JK., Sup. VoL, 173 : 8 W, JK., 15, distinguishe<l. 
HaBANUND MOZOOMUAB V. PaOBUNNO Chundku 
His^vas 

[L It. B., e Calc.. 763: 12 C. 1.. B., 666 

le. Suit against se- 

veral alienees of property. — In a suit to have certain 
properties declared liable for the amount of certain 
decrees, plaintiff^s case being that the properties were 
those of ,]iis judgment-debtor, an<l Imd passed, in 
fa<^t, to his admitted rejiresentative — the other de- 
fendants being nieii of straw, fraudulently set up as 
ostensible purchasers, — Held that plaintiff had in 
reality but one cause of action against one i)artyj 
that even if his suit had been multifarious, the defect 
or irregularity was not, under the circumstances, 
such as to warrant his being put out of Court, 
WlBB V. UUBEUii HOBBBIK CUOWJDBY 

[13 W. K., 271 

17. — ■ ' Suit to set aside 

different leases to different persons. — The claims of 
different parties setting up different leases from A., 
and thus opiMising the purchaser of the estate from 
A. in obtaining possession, may be joined in one suit 
brought to set aside their leases, and to recover the 
profits wdiich they had misappropriated. SuOBOOP 
Chundeb Paul v. Motuoob Mouun Paul Cnow- 
SUBY 4 W. B., 108 

18. Joinder of differ- 

ent causes of action against diff'erent parties. — Ihidcr 
Hive different pottahs, A. granted to B. putni leases of 
five different mohals. The ivnts of tlio niehals falling 
into an*ear, the mehals were sold on two different 
dates. A, purchased two of the mehals, C. pure hasted 
two of the melmls, and D. purchased one of the 
mehals. In a suit brought by B. against A., C., and 
Jb., to set aside the sales on the ground of irregu- 
larity, — Held, tlie suit was batl for multifariousness, 
and must Ih* dismissed. Imbit Natu Jua «. Kor 
Daubyux biBa 


MITIiTIFABIOnSTnBSS. Mifljolnder of 
oausea of aotion — continued, 

10. Suit for posses* 

sion of different portions of property after ejectment. 
— In a suit to recover possession on the ground of 
dispossession by all the defendants in consequence of 
certain Act X decisions, — Held that there was but 
one cause of action, and that the fact that the 
defendants each claimed to hold portions of the pro- 
perty under different titles could not make the suit 
bad for misjoinder. Acejoo Bjbee v. Lallau Bam 
Chunleb Lall ISahai . . 23 W. B., 400 

20. Suit for decla- 

ration that lands were wukf. — Defendants holding 
under distinct titles. — In a suit instituted for a de- 
claration of the Court, under section 15 of Act VI II 
of 1859, that certain lands and premises in Calcutta 
were wukf lands, under a certain towliatnamah exe- 
cuted by the ancestor of the 'plaintiff, the authenti- 
city of which was admitted, and that the defendants 
who were in possession might be restrained by in- 
junction from recovering the rents of, or intermed- 
dling w'ith, the said lauds or premises, and that it 
might be referred to the Court in chambers to 
a])X)oint a proiwr person to act as miitwalli under 
tbe said towliatnamah, and that such nmtwalli, 
when 80 apixjinted, might be declared entitled to the 
said lands and jiremises, the causes of action were 
alleged to have arisen at various times w’ithin the 
last twelve years, and were distinct as to the several 
defendants who held by different titles. On objec- 
tion having Ix'cn taken to the frame of the suit, tbe 
Court lu*l(l that it was informal, as there was a 
joinder in one suit of several distinct causes of action, 
and no grounds were disc.losed for relief in a suit in 
etputy, and that the proceeding should have been by 
way of ejoctimmt against each of tbe defendants. 
Tbe Huit was accordingly dismissiid. If the defenil- 
aiits in such a suit be iutnulers and strangers, there 
is no common cause agaijist them, and they must bo 
turned out by action of ejectment against each se- 
parately. Muzuub Hossain V. Dinobukduo Sen 

[Bourke, O. C., 8 : Cor., 84 

21. Held that there 

w'as no misjoinder of different caiuses in a suit in- 
cluding jdaiutiff^s whole claim, where his cause of 
action w’as tlnit the Revenue Commissioners had 
taken ))ossession of his lauds and given it in ]K>ttah 
to other people. In tub matteb op Rutnbssub 
Dass .14 VT. Bn 381 

22. Suit to enforce 

the right of pre-emption. — Chnl Procedure Code, 
s. 45 . — Two co-sharers of a vilbigo, holding separate 
shares, sold their shares stqiarately to the same 
person, uih)U which a thinl co-sharer of the village 
sued them and the vendor jointly to enforce his 
right of i)re»cinx)tion in respect of the sales. Held 
that the frame of the suit was bad by reason of 
misjoinder of defendants ami causes of action, and 
the suit had Ikhui proiHjrly dismissed 8n that ground. 
Buaowati Pbabal Gib o, Binursuei Gib 

[L I*. B., 6 AUn 106 

23. — Civil Procedure 

Code, 1877, s. 45, — Pre-emption, Suit for. — Irregu* 


[8 a li. Bn 241: 18 W. B., 288 
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MULTIP AB lOUSNESS. - Misjoinder of 
oaoses of action*— co»^i 
larity not affecting merite or jurisdiction . — The sons 
of Jt. and of K. and of S. possessed proprietary 
rights in two mehnls of a certain nionzah. P. })os8css> 
od proprietary riglits in one of those nichals. In 
April 1879 the sons of R. sold their proprietary rights 
in both niehals to G. In August 1879 the sons of 
K. sold their prt>priotary rights in both mehals to G. 
Later in the same month the sons of S. sold their 
proprietary rights in both mehals to O. sued N. 
to enforce a right of pre-emption in rcsj)ect of the 
sale to the latter, and obtained a decree. P. then 
sued to enforce a right of ]>re.emptiou in reSj>cct of 
the three sales mentioned above, so far as they related 
to the inchal of which he was n eo-sharer, joining as 
defendants G. and N. and the vendors to them. G. 
alone objected in the Court of first instance to the 
frame of the suit. That Court overruled the objec- 
tion and gave P. a decree. The lower Appellate Court 
reversed this decree on the ground of misjoinder. 
Held that in respect of O. there was no misjoinder, 
but that, in respect of the other d<‘fcTulant8, there 
was misjoinder of l)oth causes of action and parties. 
Kalian Singh 0. Gun Dayal 

[L I*. R., 4 All., 103 

24. Suit against 

tereral defendants for possession. — Dispossession 
under forged document . — A suit in which the jdain- 
tiff alleged that the defendants (including ryots 
ngjiinst whom be had been unsuccessful in the Col- 
hM'tor*s Court) had, in c(nnbination, fraudulently 
availed themselves of a fabricabnl jummabundi paper 
as evidence to support C(n’taiu moknrrari claims, and 
luid thereby ousted him from the full enjoyment of 
his inilkiat right, was held to be simple in its 
character ami not multifarious. Gujadii tui I’rhsiiad 

Nauain Singh v. Saheb Itor . 19 W. B., 203 

In the sjime case afttir remand, the plaintiff having 
failed to j)rovc the allegati(m of forgery, claimed a 
declaration that the defendants had. not a right to 
occupy the lantl at a fixed rent. Held that such a 
declaration could rightfully be asked for only in a j 
separattJ suit against each Hi-})arate oeeujmnt. SAllKB 
Hot e. Ggjadhub ruKSUAH Nauain Singh 

[22 W. R., 221 ! 

25. Joint trespassers. 

— At an aiietion sab* for arrears of rent, on the lltb 
July ISfio, ])hiintifFs ]mrcbas(>d a tenure wbleb, on 
the zemindar’s serishta, stood in the name of one 
Sheikh Miajan, and proeee<led to take sti^ps to obtain 
j>OHMes8ion, but wem resisted by the defemlants. 
Against one of tin* defendants w'ho elainied a parti- 
cular ]K)rtion of the lands under the tfuiure in cpies- 
tion, they brouglit a suit in ISdO; but this suit was 
finally dismissed in June 187<), on the ground that 
all the ]>crHons, who were <daimants of any j>art of 
the lands, onglit to have been joined us defemfants. 
Accordingly a fresh suit was brought against all the- 
claimants of the tenure. 1\» this suit the defendants 
set up various and distinct defences, some alleging 
one defence and some another, and so on. The Snlwir- 
dinate Judge dismissed the suit for multi far iousiiess. 
Held that there was no multifariuusticss, the plain- 


MULTIFARIOUSNBSS. — MlnJolnder of 
causes of action — continued. 
tiffs’ claim being to recover possession against persons 
wdio were alleged to be joint trespassers. Omub Ali 
0 . Wbtlaybt Ali , . 4 O. Zi. B., 465 

20. ■ , Ciml Procedure 

Code, tSS2t s. 28. — Suit for declaratory decree . — 
Specific Relief Act {I of 18T7), s. The plain- 
tiffs liaving obtained a decree for the jmssession of 
certain lands, and having received formal pussession 
tlu'reof, brought a suit against eighty-six ])tM'8onB 
holding distinct and sejiarate tenures in those lauds, on 
tlie allegations that, “on the plaintiffs attempting to 
measure the lands, and calling on the tenants to ])ay 
rent, ten of the defendants described as ])rodhun8 or 
headmen formed a combination and gaint'd over the 
other defendants with a view to injure the ]>Iaintiffs ; 
that through their help and endeavour the remaining 
defendants failed to recognise the plaintiffs as land- 
lords, and declined to pay any n*nt or to allow them 
to measure the lands, driving away an Aniceri wlio 
went to measure tlie lands on behalf of the )daintiffs, 
and thereby ])r(‘venting the plaintiffs from exercising 
their jutiprictary rights ; that tlie ])hiintiffs brought 
suits for ri'ut against simu* of the defemlants, and in 
those suits the defendants denied the plaintiffs’ title 
as landlords, whereupon the plaintiffs, seeing tho 
necessity of instituting a suit for declaring tho do- 
fendants tenants of the land, withdrew the suits for 
rent.” ’Piny stiiU^d their eansc of action to he “ tho 
defendants’ act of not recognising us as their land- 
lords and thereby jircventing us exercising our pro- 
])rietary rights in respect of tho land in suit, ami not 
allowing us to make a incasurcnnent of that land, 
and also withholding the payment of rent;” and 
jirayed f»)r a decree estahliHliing their prejiriidary 
right and d<*claring the defemlants to Ihi their 
tmiantH. J/eld that thiTi* was hut one and tlie saino 
caiisi* of action against all the dcfemlantN, — viz.^ a 
combi mition to keep the jilaintifl's out of tlie enjoy- 
inmit of the jirojicrty they had purchased ; and that 
the suit was net imiltifarions within wetion 28 of tho 
(’ivil rrocednre Code. LoKK Nath Sl'liMA v, Kk- 
HijAii lUii Does . . I. L. R., 13 Culc., 147 

27 . ** Mitt (if nr ions** 

suit. -Art A' of JS77 {Civil t*eoredure (U>de), ss. 28, 
Jo. — Di'femlant No. 1, the tenant of certain land at 
H.\ed rul»‘H, on the l2tli November 1877 sold his 
Interest in the land to the ]»lainlilT. At the time of 
the sah‘ tin* land was in tln^ aetiial poHseHsion of 
d«*femlaiit No. 2, defendant .\o. I’s Nuh-tenant, 
ugaiiiNt whom, however, ilefeinl.'int No. 1 had ohtaim*d 
an oialer for <* je<'t ineiit on tin* 2olli .Inin* preceding. 
Oil the 2.’»th March 1878 dei'ernlant No. 1 applied a 
second time for the ejeetmeiit of (l<*f(*mtant No. 2, 
and while this matter was jiending the plaintiff cn- 
di*avourt*<l to obtain jiosycMKion of the land, hut was 
^e.*^iHted by d(*feiidant No. 2. Jle thereu])oii insti- 
tuted a charge of criminal tresjmss against tho latter. 
TliiM i riminal ]»roceeding was pending when, on tho 
Ittli Heptemhur 1878, defendant No. 1 obtained a 
Mcjond order for d«*fendant No. 2’s ejoctirien4. 
Under this order he obtained possession of the land, 
and also of tlie eroji planted by defendant No. 2, 
which be sold to defendant No. 3 on the 22nd Sep- 
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causes of action — continued^ 
tembor 1878. On the 25th of the eame month the 
plaintiff’s charge of criminal trespass against defend- 
ant No. 2 was dismissed, on the ground that defend- 
ant No. 1 was in possession, and the plaintiff had 
never obtained possession under his purchase. De- 
fendant No. 1 subsequently let the land to defendant 
No. 4. The plaintiff, alleging that three causes of 
action hod accrued to him, — ‘Wia;., (i) on the 12th 
November 1877, the date of the sale b) him ; (ii) on 
the 30th March 1878, when defendant No. 1 applied 
a second time for the ejectment of defendant No. 2 ; 
and (iii) on the 22nd Scj)tcmber 1878, when defend- 
ant No. 1 took possession of the land, — sued defend- 
ants Nos. 1, 2, 8, and 4, claiming (i) possession of the 
land as against them all ; (ii) mesne profits by way of 
damages for the year 1285 Fasli (September 1877 — 
September 1878) as against defendants Nos. 1 and 2; 

i iii) mesne profits by way of damages for 1280 Fasli 
September 1878 — September 1879) against defend- 
ants Nos. 1 and 3 ; and (iv) mesne profits by way of 
damages for 1287 Fasli (September 1879 — September 
1880) against defendants Nos. 1 and 4. JTc/J’by the 
Full Bench (Mahmood* «7., dissenting) that the Court 
of first instance had properly rejected the jdaint, the 
suit being open to the objection that different causes 
of action against different defendants separately had 
been joined, for which proct^dure no sanction was to 
be found in the Cotlo d* Civil Procedure. NAitsiNan 
Dab V. Mangal Duuait . 1. Ii. B., 6 All., 163 

28, — Detent ion in jail. 

•^8uit by thirteen persona jointly for damages for 
detention, — Plaint taken off the ft I e.’^ Separate 
causes of action, — Practice. — Act XIV of 1882, 
s. 95.— ThirU’en persons who had been committed to 
jail under one warrant, and for the same offence, 
jointly sued the Superintendent of the IVesideney 
•Fail for their wrongful detention in jail after the 
term of imprisonment to which they had been sen- 
tenced hod expired, claiming R2,000 as damages. 
The defendant applied to have the ])laint taken off 
the file on the ground that the plaintiffs had iinpro- 
perly joined in one suit several distinct and separate 
causes of action accruing to them as separate indivi- 
duals. Held that the plaint must be taken off the file. 
Ali Sebang «. Beadon . 1. 1j. B., 11 Calo,, 624 

20 . Suit on foreign 

judgment against members of a firm against some of 
whom only the judgment was obtained, — A, obtained 
a decree against B. and C. in Ci'ylon, and having 
realised a portion of the sum docreiHl by sale of pro- 
perty in Ceylon, instituted a suit for the balance upon 
the foreign judgment in British India against li., C,, 
D,, JS,, i\, O,, on the ground that all w ere members 
of one firm. Held that the suit would net lie against 
2>., B., F,, G,, upon the foreign judgment, and that, 
if the intention was to sue i>., F., F„ O,, upon the 
original cause of action, and B., C., upon the ftireign 
judgment, the suit was boil for misjoinder. Laksu- 
MABAir Cbbtti 9 , Kabuffak Chetti 

[I. Ii. B., 6 Mad., 273 

30. Suit for share 

of Msmindari cesses realised by auction sale in execu’ 


MULTIFABIOUSNESS. — Misjoinder of 
oaiiaes of action — continued, 

tion of decree, — J oinder of causes of action, — Joint 
decree-holders , — The plaintiff claimed from the 
defendants as joint decree-holders a fourth share 
of the proceeds realised by auction sale through the 
Court of the Munsif of certain houses situate on land 
subject to a village custom whereby a proprietary 
due of the above amount was payable to the zemin- 
dar of the said land. Held by the Division Bench 
that the claim was not bad for misjoinder, as the due 
was payable out of the sale-proceeds taken out of 
Court by the decree-holders. Nanku v, Boabd of 


Revenue 


81. 

Suit for sale- 


proceeds after rateable distribution, — In execution 
of a decree against six persons, the plaintiffs had 
certain property brought to sale, the proceeds of 
which were brought into Court. The defendants, 
who held five separate decrees against some of tho 
persons against whom tho plaintiffs* decree was 
obtained, applied to have tho amount in Court rate- 
ably distributed, and this was done in accordance 
with an order of the Court, the proceeds being distri- 
buted in proportion to the amount of tho decrees. 
In a suit brought against the defendant, on the alle- 
gation that the plaintiffs were entitled to tho 
whole of tho proceeds, or in the alternative for distri- 
hutioii on a different principle, — Held that there waa 
no misjoinder of causes of action by reason of all tho 
defendants being included in one suit. Goubi 
Pbosad Klndu V , Ham Ratan Siboab 

[I. Ii.B., 13 Calc., 159 

82. — Separate liabili- 

ty of defendants for rent, — In a suit to recover rent 
from defendants, wdth w'hom engagements had been 
entered into separately, plaintiff obtained a decree 
making each of them liable for the whole sum 
claimed. Held that there w'as a misjoinder of tho 
defeiulants, and that the decree w^as wrong in law ; but 
that if the first Court had mode each defendant 
liable in ])roportion to the rent he had engaged to 
pay, the objection of misjoinder would not have been 
allowed to ‘prevail. JuMOONA Doss v. Pookhub 
SiNGU .... 22 W. B., 133 

33. ' - ■ Suit for contri- 

bution. — The plaintiff was compelled to pay the 
whole costs of a suit in w hich there was a misjoinder 
of causes of action, and which resulted in his and his 
co-defemlauts l>eing charged with costs relating to 
eaust's of action with wliieh they had no concern. 
Tho plaintiff sued, after deducting R71 as his owm 
pi’fqR'r share, to recover the balance from his co- 
defendunls. The plea of misjoinder was allowed. 
Beni Ram r. Uioayat Hobseik . 7 N. W., 82 

34. Suit for contri- 

bution. — In a suit against A. K. for contribution of 
moneys paid in satisfaction of two decrees under which 
the present plaintiffs and defendojita were jointly 
liable, and one of which decrees was founded on an 
ikriir executed by tho parties to the present suit and 
by one F,, not a party, w'ho was exj)re88ly excluded 
from liability in the decree last mentioned, the 
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Judge considering that was liable under the ikrar, 
but not liable under the bond on which the other 
decree was founded, decided that there were two 
distinct causes of action, and dismissed the suit. 
MtXd that the cause of action on which plaintiffs 
relied was simply the joint liability of the parties 
under the decree, and the suit was not multifarious. 
Mahoxbd Mibza 0. Abdool Kubbem 

[26 W. B., 41 

86 . — — ■ Parties, — Suit 

for oonti^fbution, — The purchaser of a share in a 
mortgaged estate, who has paid off the whole mort- 
gage-debt in order to save the estate from fore- 
closure, can claim from each of the mortgagors a 
contribution proportionate to his interest in tlio pro- 
perty, but he cannot claim from the other mort- 
gagors collectively the whole amount paid by him. 
Hiba Cuabd V. Abdal . 1. li. R., 1 All., 456 

See Bujafut Hai v. Mahomed Alt Khan 

[6 N. W., 215 

36. ' ■ — I I. Institution of 

suit to redeem^ pending a suit hy plaintiff to estab- 
lish his title as representative of the mortgagee , — 
The ancestor of the defendants held as mortgage<‘. a 
lO-biswa share of a mouzali ; of this share 5 biswas 
were recovered and held by the plaintiffs as proprie- 
tc>rB. Of the remaining 5 biswas, 3 biswas 6^ biswau- 
seos belonged to 2)., and 1 biswa 131 biswanseeH to 
JET. These 5 biswas were in the defendants’ posses- . 
sion. The plaintiffs sned to recover possession of 
them, alleging that the mortgage ba<l been redeemed 
out of the usufruct, and that they had acquired l)*s 
rights by auction-purchase in the year 1848, and U*s 
rights by private purchase from his sons in 1873. 
Tliey also sued for mesne profits. The defendants 
pleaded that they held the 6 biswas in suit as pro- 
priettirs, having arcpiired D.*s rights hy privaUi 
chasc in 1847, and IT.’f rights similarly in 1831. 
They also pleailed that, inasmuch as the plaintiffs 
had brought a suit to establish the sale alleged to 
have been made to them hy Jl.*s sons, and that suit 
was still pending, the clmm for possession of H*s 
sliare could not be maintained ; and they lastly pleiul- 
f>d that, inasmuch as the plaintiffs admitted that tlie 
rights of D. and H, were atujuired hy them umler 
separate sales, their claims to those rights eotiUl m t 
be joined in one suit. The plaintiffs replied that, 
assuming the claim to jET.’s share could not he main- 
tained on the basis of the alleged saU; to them, they 
were nevertheless entitled to jK)Ssession of 11 *s 
share in virtue of their right to D.'s share, b«>th 
shares having been jointly mortgaged. Held that 
the plaintiffs were cntitleil to ask in one suit for a 
determination of their claim to the possession of the 
shares, and to any surplus mesne profits which 
might be found duo in respect of them on taking 
account, and that the pendency of the suit to estaldish 
their purchase t)f H/s share did not dejuive them of 
the right to sue recover [Ktssessiou from the mort- 
gagei‘s, although it might have been nect^snry to 
determine incidentally in the suit the question at 
issue in the suit respecting the purchase. Jleldt also, 
that if the plaiutiffs establish^ their right to the j 


MtTLTIFABIOUSNESS. — MliJoinddr Of 
oauseB of aotion—cofi^iaifeJ. 
share of 2)., but failed to prove their title as pur* 
chasers of H,*s share, they could not obtain posses* 
sion of the share on the ground that it was mort* 
gaged jointly wdth the shares they already held, and 
with the share of 2>., for, according to their own 
allegaiion, the mortgage-debt had been redeemed, 
and there was no longer atiy common liability which 
they were required to discharge. Mohun Lall o* 
Jhummun Lall . . , 6 K* W., 246 

87. ■ ' Form qf sstfL— 

Joinder of defendants.— ^Joinder of causes qf action* 
— Civil Procedure Code* 1882* s. 28. — A, leased cer- 
tain lands to B. for a term of sovou years commenc- 
ing with the year 1288 Fasli (19th Septemhor 1880)* 
On the 23nl Oeioher 1883 A. sold the lands to 2>., 
who, under his purchase, Ix^came entitled to the rents 
of the lands from the commencement of the year 
1291 Fasli (17th Soi)lemher 1883). When soino of 
the instalments of the rent for tho year 1291 Fasli 
became duo, 2). a))plied for payment thereof to J5., 
who informed him that he had paid the whole of the 
rent for the year 1291 in advance to A. on the 2l8t 
May 1883. 2). then sued A. and B. for tho rent due, 
praying a decree for rent against B.* and in the alter- 
native for a decree against A. if it should turn out 
that B.*s allegation of payment was correct, Tho 
lower Courts found that B. had paid A. in good faith, 
and they dismissed the suit ivs against him. They 
also dismissed the suit as against A. on the gronna 
that the (-laims against A. and B. could not ho joined 
in one suit. On ujqwal to the High Court, — Held 
that the frame of tlie suit was unohjeetionahle, and 
tliut on the fm*ts found hy the lower Courts 2). was 
entitled to a decree against A. Mad AN Mohun Lall 
V. Holloway . . 1. 1j. B., 12 Calo., 656 

33, Suit for money 

on contract for money deposited on kistbundi* atid 
for canevlhition of kistbundi, — There is no mis- 
joinder of cimses of action in a suit for money con- 
fnieted to h«* ])jiid, and for tin* eaneellutioii of a kist- 
humli, and for nuuiey dejiosited on the kistimndi. 
Combined esiuyes of action may he hroiight in the 
Court wIjIc!) lias junsdictiou to the full amount of 
such comhiued cuuses of .iction. KiNNuO MONEH 

Hluia V. Huoiiouam SiicjvAB . . 3 W. B., 128 

liBOJO KiSIIOUK CUOWDHIiAIN V. KiIKMA SOON- 

DUEEE Dohskb . .7 W. B., 408 

30, — . — Suit for deola» 

ration of right to redeem and for damages . — A plain- 
tiff cannot bring, in om; suit, a claim for a declara- 
tion of his right to redemn, and also a tlaiin to a de- 
claration of his right to durnagt^s. Kesiiaueb Lall 
V. Govindkam . . . 4 N. W., 70 

40, — — * '■ Claims for w 

rears of rent and to remove cloud on title , — A 
claim for rent in arrear and a claim to remove clouds 
on the title to flemise raised hy the tenant are not 
ohjectioimhle on the ground of mulUfariousness, and 
may liMTcfore he included in the same plaint. Kajen- 
DUfi Kisirwuit 8iNou v. Khbopukbiiun Missus 
Q Ind. Jur, N. 8, 278 : 6 W. R, P. O, 65 
10 Moore'* I. A, 488 
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41 . — '■■■ Suit on hundia , — 

Pertons parties to hundi in separate capacities , — 
Where tlie payee of a hiiDdi, in a suit to recover 
the amount of the same, made four persons defend* 
ants, — vie., the drawer and the acceptor of the 
hundi, his own endorsee, and a party whom plain- 
tiff alleged to be the principal, whose agent was the 
drawer, — the suit was hold to be a combination of 
four suits in one, not allowed by the Civil Courts. 
HABEBii Bbfabee V. Choalmun Mah 

[10 W. R., 263 

42. I '■ .1 - - I. ..I Suit for parti* 

iion and to eject ryots, — In a suit for partition of 
the joint inam lands of a Hindu family, it was not 
disputed tliat the plaintiffs were entitled to the share 
which they claimed, but they joined as defendants a 
number of cultivating ryots whom they sought to 
eject. The ryots pleaded that the suit was bad for 
multifariousnesB. Held that the ryots were im- 
properly joined as defendants in the suit. Saiii] 7AJ)A 
PlLLAI V. SUBBA KbBJDIAB 

[I. L. B., 1 Mad., 338 

43. ' Suit for mis* 

appropriation and breach of contract against two 
defendants, — Plaintiffs, members of a pagoda c«)m- 
mittoe apiminted under \et XX of 1803, sued defend- 
ants for the reeov(‘ry of 114, 4-80-2-0. The plaint 
alleged that, in October 1805, the first d(*fendant and 
another agreed to travel and collect subscriptions for 
the puriiose of erecting a tower at the entrance of 
the pagoda in (piestion, paying to the ]>agoda HI 30 a 
month during the |KTi<Kl they sliould be engaged in 
the work, irreajiective of tlie actual collections | 
that an agreement to this effect was exe<*uted, and 
iii*st and second defeudauts deputed to eolloet sub- 
BCTiptions ; that both were engaged in the work until 
November 1809; that under tlie tenns of the said 
agreement a sum of HO, 500 was due, of which only 
H2, 019-1 4-0 were credited in the accounts of tho 
pagmla ; that first and second defendants, when re- 
quired to account for the balance, informed tho plain- 
tiffs that they had jmid to tho third defendant, the 
then manager of the said temple, H5,330, and that 
only H1,170 was due by them. The present suit was 
accordingly filed against the defendants for the sum 
of money duo by tliem. The Court of first iustonco 
decreed against third defendant ulono. On apiK'ul 
the Civil Judge dismissed the suit as against the 
third defendant on the gtound of multifariousness, ho 
having boon sued on the ground of misappropriation, 
while the cause of action agiiinst the first defendant 
was breach of contract. Held, on s^wcial appeal, 
that the suit was not multifarious ; that the third 
defendant was properly iuclmled in tho suit ns a 
defendant, and did not appear to have been prejudiced 
in his defence by the course of the proceedings, 
Abukaohblla Tbyab V , Vbbeatasaiii Naik 

[7 Mad., 123 

44. " — Civil Procedure 

Code {Act X of 1877), s, 45. — The plaintiffs sued for a 
declaration that the so vcralalienations made by defend- 
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ant No. 1 (a Hindu widow) to the other defendants 
were void, and that they, the plaintiffs, were entitled 
to the several properties after her death ; also for an 
injunction restraining her from making similar un- 
lawful alienations in the future. Held that the suit 
as framed wss not maintainable, inasmuch as it in- 
cluded within it several distinct causes of action 
which, under section 45 of Act X of 1877, could not 
be joined together in the same suit. The course 
which should be adopted by a Court or Judge, where 
there has been such a misjoinder of causes of action, 
discussed. Kaojiab Buoj Vaija v. Bai Rathobb 
[I. li. R.» 7 Bom., 288 

46. — — — Property situated 

in different districts, — Civil Procedure Code, 1877, 
ss. 28, 31. — A., C., and 1), were tho proprietors 

of a 2 annas 13 gundas share in mouzah E., and 
also of a 2 annas 13 gundas share in mouzah F., 
both in the district of Bhaugiilporc. On 19th Sep- 
tember 1872 A, mortgaged a 1 anna 4 pie share 
of E. to H. On the 2Uth September 1872 A., B., 
C„ and 2). mortgaged their shares in E. and F., 
together with ])roperty in the district of Tirhoot, to 
the plaintiff. On tho 24th March 1873 A. mortgaged 
his share in E. and F. to J, On the 13tb Novem- 
ber 1874 A. and B. mortgaged their shares in E, 
to K, On the 25th March 1874 J. obtained a 
decree on his mortgage, and the interests of A. and 
B. were purchased on the 5th January 1875 by L. On 
the 17th April 1874 M., to whom the first mortgage 
had been assigned, obtained a decn^e and attacbe<l the 
property mortgaged. X. objected that he hatl al- 
ready purchased the interest of A,, and ou the 
objection being allowed, M. brought a suit against 
L. for a declaration of priority, and obtained a decree 
on the 9th August 1879. In execution of this decree 
tho property first mortgaged was sold on the 4th 
March 1878, and after satisfying the mortgage a 
surplus of R7,6ti4 remained. After the institution 
of the first suit and l)efore L.*s purchase the plaintiff 
instituted a suit upon bis mortgage in the Tirhoot 
Court without having obtained leave to include that 
portion of the mortgaged property situate in tho 
Bhaugulpore district. On tho 17th July 1874 a 
decree was made in this suit. On the 17th January 
1877 K. obtained a decree on his mortgage, and tho 
shares of A. and B. in E. were sold and purchased 
ou the 3rd September 1877 by N, The ])luintiff had 
his decree transferred for execution to the Bhaugul- 
porc Court and he attached the surplus sale- proceeds 
and a 1 anna 9 gundas share in £. This attachment was 
withdrawn on the objection of L, who drew out the 
surplus 8ale-prt)ceeds. The share purchased by N. 
was also released from attachment. Tho plaintiff 
now sueti L., N., and the mortgagors for a declara- 
tion that his decree of the 17th July 1874 affected 
the E. projwrty, to recover the surplus sale-proceeds 
from L,, and in case the decree should not be valid to 
the extent mentioned, for a decree decla^ng his prior 
lien on the property in E. Held that tho auit was 
not bad by reason of multifariousness. BuiresSB 
Singh v. Soodist Lall 

[I. L. B., 7 Calo., 739:10 C. L. B.. 268 
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46. Ciril Procedure 

Code, i, 26 . — Section 26 of the Cotie of Civil Proce- 
dure does not authorise the joinder of plaintilfB with 
antagonistic claims arising out of distinct causes of 
action. Where one of two widows of a doceivsetl 
Hindu and her adopted son sued as co- plaintiffs claim- 
ing in the alteniativc either to ret'over the wdiole 
family estate for the latter, if the adoption was valid, 
or if the adoption was invalid, one-half of the estate 
for the former. Held that the suit was had for mis- 
joinder. Likqaumal r. Chtnna Vknkatammal 

[I. li. B., 6 Mad., 238 

47. ' - — — Suit for mainte- 

nance and marriage expenses. — Misjoinderof parties, 
— A Hindu widow, with her two daughters as co- 
plaintifFs, sued the son of her deceased hushand 
another wdfe, alleging that he was in iwissession of his 
father’s pro])erty, for maintenance, and for the mar- 
riage expenses of the daughters, l)oth of whom were of 
tnarriageahle age. The Court of first instance gave 
the jilaintiffs a decrt‘e for a monthly allowance, and 
K540 to the widow as arrears of maintenance, and 
Jtl,(X)0 for the marriage exjienscs of the tlaughters. 
Held that, iujismuch as the mother was the natural 
guardian of the two other plaintiffs, and it was 
pwper for them to reside with and he provided for 
by her, and the common maintenance was, so to 
8]X3Ak, a joint matter, the suit was not, at any rate at 
the stage of a))peal, open to objection on the ground 
of misjoinder of parties and causes of action ; nor, 
looking at the peculiar circumstanccH of this family, 
which made the mother the most natural and proper 
person to arrange the marriages of tin* two minor 
plaintiffs, was the prayer for marriage expenses im- 
properly added. TvLSiiA v. Oopal It at 

[I. Ii. B., e AIL, 632 

48. — Joinder. — Civil 

Procedure Code, 1S77, ss. 31, and 45. — Alter- 
native relief. — Parties. — In a suit instituted against 
six different parties, the j)laintiff prayed for khas 
possession of a fotir-anna share in a certain lot, or 
in the alternative, for a decree for arrears of rent 
against the defendants or such of the defendants us 
should on inquiry aiijujar to he respectively liable. 
It appeared that the plaintiff had been kej)t out 
of jmssessiou by one only of the six defendants, and 
that, if he was entitltHl to a decree for arrears of 
rent, another of the defendants was liabh; for a 
portion only of such arrears. Held that the suit 
was not improperly framed; that there w'us no 
objection to the prayer for alternativ'e relief j and that 
the suit should not have Iwcn dismissed for misjoin- 
der. .Janokinath Mookbbjeb V. Ham Runjun 
CfltrcKBBTiUTiY . . I. L. B., 4 Calo., 949 

49. Civil Procedure 

Code, 1882, ts. 32, 45, and 46. — Adding parties.-- 
Str iking off parties. — Causes of action. Joinder or 
severance of. — Non-joinder or mixjoinder of parties . — 
Practice. — Procedure. — C. sued P. to recover |>osses- 
sion of certain lands. The plaintiff and defendant 
were members of the same family, and at the hearing j 


MtriiTIFABIOUSirasa — Misjoinder of 
oauses of aotlon—ro»/i»MAl, 

of the suit the appellants, who wore also members of 
the family, applied to be made parties, alleging that 
the suit was collusive, and that they were lu posses- 
siori of some of the lands which the plaintiff sought 
to recover, and wished to defend their possession. 
The Subordinate .Tudge granted their application, 
and made them co-defendaiits in the suit. They filed 
written statements setting forth their right, and 
time was allowed in order that the plaintiff might 
put in a countiu'-stiitemeiit. Hefore the case came 
on again, the 8ul>ordinate Judge luul Iwon removed, 
and his successor was of o]>iui(m that the causes of 
action, as against the original di^femhuit P. and as 
against the iu*w defendants (the appellants), were dif- 
ferent, and ouglit to be the subject of different suits. 
He accordingly dismissed the apiadlants from the 
suit under st'ction 45 of the Civil Pnn'eduA) Ck)do 
(X I V of 1 882), and ordered that they should bear their 
own costs. Held, on a]>peal to the High Court, that 
the order dismissing the ap])ellants from the suit 
should ht' reversed, aud that section 45 did not apply. 
When the pji-rties c’oucerjicil, though in diffcTcnt rela- 
tion, in a particular litigation are all before tho 
Court, and their eases have been stated, the Court, if it 
finds the several causes as between jdaiutiff aud tho 
several dtffendanis eanmd pro|MU’ly or eonveuieiitly l>o 
tried together, should deal With them separattdy 
as sub-suits under the title and number of the 
principal suit from which th(*y 8])rii)g. The dismissal 
of defendanls added without objection, or the luldi- 
tion of w hom has lH‘en submittiul to, is not contem- 
jdated, and would timd U) further needless expense. 
The power givtm by 0 e<‘tion 45 does not extend to 
an <mler for the dismissal of defendants, and that 
a fresh suit should 1 k) brought against them. 8ueh 
ail order wonUl not he one for the “ separate dis- 
posal ” of the several causi-s of action ; it W'onld bo 
an order ])rcventing tin* disposal of them in tlu* suit 
before the Court. {Section 45 is meant to a))ply to 
aiHCH in which (picstions arise as to the joinder or 
severaiK’c of several causes of action against tho 
same defendant. For non-joimler or misjoinder of 
parties firovisiou is made in Hc(*tion 32, and the 
plaintiff had not n^sisted tht^ joinder of the ajqiel- 
lantf; us defendants. 'J'he Sidiordinate Judge could 
only strike out the name of a party u|>on an ap- 
plication being miide, ami no stK'h application h^ 
been made. KuAnAB Saheb v. CnoTinriit 

[I. L. B., 8 Bom., 616 

60, . When oljection 

can he taken . — It is too late for defendants to object 
with eff<*ct to a suit on tlie ground of multifurious- 
iicss after it has ls*rn fully tried aud dcidded on tho 
merits; hut the •)l)jcction is on«* which a dcfonilant 
has a right to raise on the settlement of issues, or on 
a motion to take the plaint off the file. Ham i)OYAL 
Dutt X. Hamuoolal Dsn , , U W. B., 278 

MUNICIPAL BOARDS, CON- 
TROL OVER— 

JUttIBDICTION OF CiVIL COUET — MlT- 
KICIPAL UOXIIBB 19 W. B., 809 
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UVmOIPAh COMMISSIOinQBS. 

See COLLEOTOB . I. 1j. H., 1 Bom^ 628 
See MAaiSTBATB, JlTBISDICTION OF — SPE- 
CIAL Acts — Act XXVI of 1860. 

[6 Boznl, Cr., 10 
8 Boxxx., Cr.» 39 
See Public Sbbtaet . 4 Bom., A. C.,93 
[6 Bom., Cr.» 33 
See Rules made unpeb Acts. 

[8 Bom., Cr., 39 
Appeal against assessment by— 

JUBISDIOTIOE OF ClVlL COUBT — MU- 
KioiPAL Bopibs . I. 1j. B., 1 Calo., 409 

— ■— Kotioe of suit against— 

See Appellate Coubt— Objbotiok taken 

BOB FIBST TIME OK APPEAL. 

[L L. R., 1 AIL, 269 
See Mapbas Towns Impbovement Act, 
1871, s. 108 . I. L. R., 2 Mad., 124 

- Power to administer oath. 

See Bengal Municipal Act, 1804, s. 6. 

[19 W. R., 309 

— — Power to close or divert public 

highway. 

See Bengal ; - unioipal Act, 18(54. 

[I. li. R., 2 Calc., 425 

- Suit against, for land — 

See Bengal Municipal Act, 18(54, s. 87. 

[6 B. Ii. R., Ap., 60 
I. Ii. R., 6 Calc., 8 

See Res Judicata — Judgments on Tech- 
nical Points • 6 B. L. R., Ap., 60 

1 , Liability of Commissioners 

fbr negligence or misconduct .— Act 

III of 1^64 . — Municipal Coramissioncrs under 
Bengal Act III of 1804 and their servants incur no 
personal responsibility for what they do so long as 
they act in the lino of their duty. But if they do, or 
order to be done, that which is not within the scope 
of their authority, or if they are guilty of negligence 
or misconduct in doing that which they are empower- 
ed to do, then they ruiidor themselves |>er8onally liable 
to an action. There is no sjavial law extending to 
members of Municipalities wliieh })roteets ibeni so 
long as they act bond fide, Soondkk Lall r. 
Baillib .... 24W.R.,287 

% Liability of Corporation for 

breach of statutory duty . — Calcutta Munid- 
pality Act {Benff, Act IV of 1876), ss, 1S9, 191, 
2J3, 252. — Obstruction in public way. — Damages. — 
Under section 189 of Bengal Act IV of 1878 the 
roails and strtJets in Calcutta are vested in the Com- 
luissioneni of the Ooriwration of the Town of Calcutta, 
and section 191 provides that the “ Commissioners 
shall, so far as the muulci})al funds permit, from 
time to time, cause the public streets to be maintained 
and repaired, and for such purpose may do all things 


MUNICIPAL COMMIS8IONBBS.-Iilabi. 
lity of Corporation for breach of statu* 

tory duty — continued, 

necessary for the public safety and convenience.*' 
Sections 252 and 213 respectively direct the Commis- 
sioners on opening up the roads, and persons to whom 
they have given permission so to do, to fence and light 
any excavations so made. In March 1882 the Com- 
missioners, at the request of the Executive Engineer 
of the Public Works Department of the Government 
of Bengal, permitted the latter to open up one of the 
roads in Calcutta for the purpose of carrying ofC sur- 
plus water from a tank which was under the charge 
and control of such Executive Engineer aforesaid, 
and for the purpose of connecting the tank with the 
public sewer. Permission was granted on the usual 
condition that a contractor licensed to do such works 
by the Municipality (but who was not in their employ 
further than that the Commissioners had power to 
cancel his license, nor was he in the employ of the Sec- 
retary of State for India), should be employed in the 
work. Such a contractor was employed by the Secre- 
tary of State and obtained a license from the Commis- 
sioners emi)Owering him to break open the road. The 
road was 0 ])cn, but was left unfenced and insufficiently 
lighted at night. The plaintiff in driving along this 
roiwl after dusk, drove into the hole and was badly 
injured, and suctl the Corjwration, the contractor, and 
the Secretary of State for damages. Held by the 
Court of first instance (1) that the Secretary of State 
was iiot liable, l>ecausc be came within the established 
rule that one who emidoys another to do what is per- 
fectly legal must be presumed to employ that other 
to do this in a legal way j (2) that the Corporation 
who Imtl n statutory obligation imposed u]K)n them to 
repair and maintain tlie roads, were liable to the 
plaintiff for a breach of their stotutory duty ; that 
where thi're is a dangerous obstruction, ii fortiori 
where such dangerous obstruction results from a i)er- 
niissioii accorded by the Commissioners, they are to 
be held liable for damage caused by it ; (3) that the 
contraictor also was liable. Held on ai)peal that the 
fact that the Commissioners gave licrmission to 
another person to 0 |>eu up the road, although for a 
perfectly projair purywac, would not relieve them 
frt>ra their statutory duty undtir section 191 of Bengal 
Act IV of 187(5. Cobpobation of Town of Cal- 
cutta V. Andebson . 1. L. R., 10 Calc., 445 

3. Commissioiier acting as 

Magistrate, Power of. — Procedure. — Proceeding 
against absent party. — A Municipal Commissioner, 
acting as a Magistrate, may eiuiuire into a charge of 
the breach of a bye-law and may punish the accused 
])arty by inflicting a line ; but the })rocedure to bo 
followed is that of the Code of Criminal Procedure, 
which docs not contemplate a proceeding against an 
absent party ex parte. Tabinbt Chubn Bose v. 
Municipal Commissionebs of Sebampore 

[24 W. R., Cr., 25 

4. Editor of newspaper.— TWaZ 

of case on which he has written strong opinion in 
newspaper . — The High Court declined to interfere, 
under section 296, Act X of 1872, with the order of a 
Municipal Commissioner, w'ho was the editor of a 
newspaper, who had, prior to the disposal of the 
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MUNIdFAIi OOMMISSIONERS. — Edi- 
tor of XLewBP&peT— continued. 
case, made very strong remarks on the case in the 
newspaper of which he was the editor, holding that 
there was nothing illegal in his order ; though ho 
would have exercised a wise discretion if he had 
refused to sit as one of the Coniinissioiiers in the 
case. Queuk v . Tabinbb Chi bn Boss 

[21 W. R., Or., 31 

MUNICIPAIi COMMITTEE. 

See Cases undeu Uight of Suit — Suits 
AGAINST Municipal Officers. 

See Right of Suit — Suits to remove 

OBSTRUCTIONS TO PCRLIC HIGHWAY. 

[I, li. R., 1 All., 667 

MUNIOIPAli CORPORATION. 

See Sanction to ruosECUTioN— W here 
Sanction is necessary. 

[I. li. R., 3 Calc., 768 

MUNICIPAL COURTS, JURISDICTION 
OP— 

See Cases under Act of State. 

MUNICIPAL DEBENTURES. 

Agreement to exchange land for de- 

hentures. — Quit^rent. — Liability for interest on de- 
bentures. — The Port Canning Municipal Commis- 
sioners invited loans on debentures convertible into 
leasehold titles to lauds in the town. The Port Can- 
ning Land Com])any subscribed to the kuin declaring 
their desire to take land in lieu of tin* debentures. 
After the debentures were issued a eorresjxmdcnce 
commenced betw'cen the parties witli the <d)je<*t of 
effecting the conversion, in wliieh eorroHjK)iuh*nee the 
Commissioners intimated to tin* (’ompiiny tlie con- 
struetion they put u]m)U the Company’s tender, lu'z., 
that they electe<l to take laud to the full value of lln*ir 
debentures. The (’ommiHsioiiers also intimated t(» 
the Company that the latter had selected lots ainoiint- 
ing to a part only of their debentures, and required 
them to seleet others, giving ii(»iie<* at the same time 
that they lUd not eousider tliemselves liable to ])ay 
interest. The Company after this pro])osed to dofer 
exchanging the deheiitiires till their due date, ami if 
the Commissioners consented, not to call for the inter- 
est in the meantime, but agreeing U) pay a quit-rent 
etiuivalcnt to the int<!rc8t. The Comm issioners agrcetl 
to this and asked the Company to declare the lots whi< h 
they would receive in commutati(m. A selection was 
made, hut not in accordance with tlic contract : the 
lots selected being of more value than the (Uibeutures. 
The Commissioners then propost^d that the Company 
should return the debentures, and jMiy qnit-rciit 
upon the additional lots. This was not aceejded, but 
the matter was left in au imperfect state. The Port 
Canning Land Company subscspiently brought an 
action against the Port Canning Municipality for 
two years* interest on the del>onture8. Ileld that 
the non-acceptance of the proposal as to the addi- 
tional lots could not afTect the previous agreement to 
exchange debentures tlien held for equivalent lots; 


MUNICIPAL DEBENTUREB-oofiftiifift;. 

and that such previous agreement had been made in- 
volving quit-rent ivhieh extinguished the interest. 
Port Canning Land Company v. Smith 

[21 W. H., 316 : L. B.> 1 1. A., 124 

MUNICIPAL NOTICE. 

See Bombay District Municipal Act, 

8. 74 . . I. L. R., 2 Bom., 627 

MUNICIPAL TAX. 

See Fine . .8 W. B., Cr., 17 

See .luRisDiCTioN OF Civil Court — Mu- 
nicipal Bodies. 

[I. L. H., 2 Mad., 37 

Sec Madras Towns Improvement Act 
(Act 111 OF 1871), s. 86. 

[I. L. B., 1 Mad., 168 

See Statutes, Construction of— 

[8 Bom., A. C., 213 

■■ ' Jiomhay Acta II of 1865 and IV of 

1667. — Liability of Railvoay Company for rates and 
taxes. — The Great Indian IVuinsiihi Railway Com- 
pany, which, inuler an agre(>meut with Government, 
liohls till* huid u]Mm which their railway is construct- 
ed, free of rent for) uinety-uiue years, are occupiers 
only, and not owners, of sueh laud within the mean- 
ing of seeiion 2 of Bombay Act II of 1805, and are 
tlu'refore not liable to be rated as owimrs of the 
ground used by them for ilu* purposes of tlie railway 
within the city of Bombay. Priuei))leH ui>on which 
Uailwny Comj)auieB are liable to be rated considered 
and laid down. Justices of the I^eace fob the 
City op Bombay v . Great Indian Peninsula 
Railway Company . . .9 Bom., 217 

MUNSIP. 

See Witness — Civil Cases — Person 
competent TO BE WlTNKHS. 

[0 Mad., Ap., 42 

Dismissal of— 

See Enuliku (.’oMMiTTEB OF TItoh Court. 

[10 B. I.. R., 79, 80, 82, note 

Jurisdiction of— 

See J’PBLio Heuvant 

[4 Bom., A. C., 98 

1. Execution proceedings be- 

fore Act XVI of 1868.-- 'V«/7 pending on aboli- 
tion of ojfire , — Where exei utieii had been issued Iw 
a Sudder Ameeu, and not witiislaudiiig the proceed- 
ings were struck olf the tile, a eonsequent attaidmient 
was still pending when that <jtlice was abolished (by 
Act XVI of Held that tlie Sudder Miinsif, 

who siK’ceeded to the jurisdiction of the Sudder 
Amecn, had power to take uji the case and issue exe- 
fiitlon ]»roceedings. Srebnath Banerjeb v. Pub- 
RUM SOOKH ClIUNDEE . . 26 W. R., 106 

2 . Suit pending when Act XVI 

of 1808 came into operation.— A suit, of wliich 
the subject-matter did not exceed in amount or value 
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MTOSIP. -Butt pending when Act XVI 

of 1868 came Into operation — continued. 

RlfOOO, instituted one day after Act XVI of 1868 
received the assent of the Governor- General in Coun- 
cil, was held to be cognisable by the local Munsif, 
and not by the Sudder Munsif of the district. 
JIUNasuBB lIirnDBN Dby V. Tabikbb Chitiin Dbt 

[14 W. B., 876 

8 . Appeal pending when Act 

XVI of 1868 came into operation. — Execution 

of decree, — Act XVI of 286H, e, 12. — At the time of 
the passing of Act XVI of 1808, which abolished the 
Courts of Sudder Amcens, ait appeal was jiending 
against the decree of the Sudder Anioen which re- 
sulted in a modified decree afterwards executed by 
the Sudder Munsif. Held that, although the a)>peal 
was pending in a sujKjrior Court, yet the proceedings 
in the suit were pending in tlie original Court of 
trial within the meaning of section 12, and the Sud- 
der Munsirs Court was the only Court which had 
jurisdiction to execute the decree. Gobind Singh v. 
Mumho Hah Dubb . . .19 W. B., 414 

4 , Suit against public serrant 

for acts done by him ojOficlally.— A Munsif 
had not jurisdiction to try an action brought against 
a public servant for acts done by him in his official 
capacity. ISembte , — The only judicial officers having 
jurisdiction t(> try such cases would bt? the .ludge or 
Assistant Judge of the district in which the suit 
aixMte. Vallabuahm Jagjivan «. Woodhousk 

[1 Bom., 144 

5 . - - Suit for rent.— A^ri- 

eulturists* Act, XV H of 1879 . — Vilhflc Mumif . — 
A Village Munsif has no jurisdiction t<i try a suit for 
rent under the Dekkan Agriculturists^ Ueli(*f A<’t, 

XVII of 1879. ViTHAL IUmohanpra V Gan<m- 

BAM ViTuoji . . I. 1j. B., 6 Bom., 180 

0 , Order enforcing award as 

to determination of rent. — A Munsif has no 
jurisdiction to entertain an application and pass an 
order on the enforcement of an arbitration awwd re- 
lating to the detorminafion of rent. When a Mun- 
sif acts without jurisdiction, the ({uestion may be 
the subject of an appeal to the Appidlate Court of 
the district. Altab Hobbbin ». Guiau Chundrr 
KOY 15 w. B., 666 

7 . Suit for dissolution of part- 

nership.— Jurisdiction. — Arbitration . — Finolitg 
of decree in ticcordance with award. — A suit for dis- 
solution of a partnership, taking the at'counts of the 
firm, and a declaration of the plaintiff’s right to a 
certain share in tlu* debts due to the firm, was, with 
reference to the value of the subject- uiatU*r of the 
suit, institutcil in the Court of a Munsif. The mat- 
ters in difference in the suit were eventually referred 
to arbitration under Chapter XXX VI 1 of the C^hIc of 
Civil Procedure, and an award was made declaring 
the plaintiff entitled t,o recover a certain sum from 
the defendant. Judgment and a decree w’ore given 
in accordance w’ith the awanl. Held that, the award 
notwithstanding, the (piestion wdiother the suit was 
cognisable in the Muusif’s Court was eutertaiuable. 


MUNSIF.— Suit for dissolution of partner- 
ship — continued, 

Bhagirath V. Ram Ohulam, I, L. R., 4 All., 283, 
referred to. Kalian Das v, Qanga Sahai 

[I. I*. B., 6 AIL, 600 

8. District Munsif — Villages un- 

der attachment for breach of duty by karnam, — Fine, 
— A District Muusif’s Court has not antliority to 
inflict fines on karnams of villages which are under 
attachment by that Court for breach of duty ou the 
karnam’s part. Ramakistnam c. Ragatachaki 

[I. L. B., 3 Mad., 406 

9 . Power to take voluntary depo- 

sitions. — Application to restore appeal. — A Mun- 
sif lias no power to take voluntary depositions, e. g., 
the de|)osition of a party to show his illness where ho 
w'isbes for restoration of an appeal in the High (’oiirt 
wliieli has been struck off for bis absence from that 
cause. In the matteb of thb petition of Kulno 
Khond Kae . . . . 7 W. B., 47 

10. Power to transfer suit. — 

Had, Beg. IV of 1816, s. 26 . — Village Munsif.-— 
Jurisdiction. — In a suit under Regulation IV of 
181(5 the defendant having objected to the Village 
Munsif trying the suit on the ground of perHomil hos- 
tility, the Munsif transferred tlie suit to another Vil- 
lage Munsif. Held that tilt? transfer was illegal Per 
IluTCiiiNS, J.—8emble,—\\\ such a ease the Village 
Munsif sJiould rejiort the facts to the District Court, 
and the District Judge should transfer the case for 
trial to another Village Munsif. Lakshmakka v, 
Rali . . . . I. L. B., 8 Mad., 600 

11 . ■ ■ ■ ■ Attachment and sale of land. 

—Mad. Reg. LV of 1816, s. 30 , — Village Munsif. 
— Decree . — Execution, — Imniovoahle jmipm'ty can be 
attached and sold in execution of a decree of a Vil- 
lage Munsif under the jirovisioiis of sectit n HU of 
Regulation IV of 1816. Ramasami Cuktti v. An- 
GAPPA Chetti . . I. L. R., 7 Mad., 220 

12. Suit for share of annual al- 

lowance. — Question of title. — In an action brought 
to recover a tliird share of arrears of a vurshasau 
or annual allowance paid by the (hukwar of Haroda 
to the defendant, and in w'liieb the plaintiff alleged 
that he w’as entitled to a third share, — Held that such 
an action can la* nialntaiued in a Munsif's Court, 
although it may Ik* necessary to determine the title of 
the plaintiff to share in suc.h varshasan. Uatan Suax- 
KAE Revabuankae c. Gulabsuank ae Lalsuankae 

[4 Bom., A. C., 178 

13 . Suit for money charged on 

immoveable property.— y/c/rf that a suit for 
money charged ou iuimoveahle projK'rty in which the 
money did not exceed HI, 000, although the value 
of the immoveable projicrty did excml that sum, was 
cognisable by a Munsif, providt*d the proi>erty was 
situate within the local limits of bis hirisdietion. 
jANKi Das r. Baoei Nath . L L. R., ft AIL, 698 

14. Suit for redemption of usu- 

fructuary mortgage. — Question of title . — Where 
the ituestiou iu dispute iu a suit for redemption of a 
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MUKBIP.— Suit for redemption of UBufruo- 
tuary mortgage— con^*n«e( 2 . 

usufructuary mortgage is not only whether the 
property lias been redeemed out of the usufruct, 
but whether the projicrty and the right to redeem 
belongs to the plaintiff, and the value of the proper- 
ty exceeds HI ,000, such suit is not cognisable 
Munsif. Kalian Das v, Nawal Sinou 

[I. li. B., 1 AIL, 620 

15 , Mortgage set up by defend- 

ant exceeding limit of jurisdiction.— 

JFees Actt s. 7, cl. 9. — Ejectment. — Mad. Civil Courts 
Act {Act III of ISIS'). — In a suit brought in a Dis- 
trict Munsif *8 Court to recover several ])arcel8 of land 
from tile defendant, plaintiff alleged that defendant 
held a valid mortgage of H20(> on two parcels which 
he offered to redeem. As to the other parcels, he 
alleged that if any charges had liecn created in 
defeiidanCs favour over them by his predecessor in 
title, such charges were invalid. The suit, as valued 
by the plaintiff, was within the pecuniary limit of the 
Munsif ’h jurisdiction. Defendant pleatled that he held 
a mortgJige for R3,000 over the land, and therefore 
the Munsif’s Court had no jurisdiction to try the suit. 
The Munsif tried the question of the validity of the 
defendant’s mortgage, and decreed jwssession to jilain- 
tiff on iiayment of H90G due on account of mortgages, 
and 111,647-11-9 on account of improvements. On 
appeal, the District Judge held that the Munsif luul 
no jurisdiction, reversed the dccrt*e, and ordered the 
plaint to be returned to lie presented in the proper 
Court. Held that the Munsif’s Court had jurisdic- 
tion. Chakuu V. Kob£ui . I. Li. R., 9 Mad., 208 

10 , Suit regarding minors.— 

IX of 1S61. — Suits regarding minors are cognisable 
by jirinc.ipal Civil Courts of districts. Munsifs have 
no jurisdiction to try them. Kbisto Cjiunlbb 
Achaujee V, Kasuee Tuakoobanrb 

[23 W. B., 340 

IIaBASUNDARI IUiSTABT r. jAYADTrUOA lUlB- 

TAEI . 4 B. li. B., Ap., 36 : 13 W. B., 112 

17 , Act IX of mi. 

'•—Civil Procedure Code, is. 11, 15. — Parent and 
child. — Suit for recovery of minor by parent. — Act 
IX of 1801 does not debar a District Munsifs Court 
from enUirtaiiiing a suit by a Hindu father to re- 
cover possession of his minor sou alleged b) be 
illegally detaiued by the defendant. Kuibhna v. 
Keade . . . . I. Ii. B., 9 Mad., 31 

18. Mad. Act IV of 1863.— 

Small Cau.se Court Judge. — Act XI of lb65 . — A 
District Munsif is a Small Cause Court Judge under 
Madras Act IV of 1803 within Act XI of 1805. 
llAUAJAi Kumaha Venkata rEBUJUAL Haj v. 
Kanniappah. Zeminlab of Karvatinuooab V, 
Kanniappaii . . .4 Mad., 149 

19 — Madras Act IV 

of 1863 did not tale away the former jurisdiction 
given to the District Munsif in respect of causes of 
action arising within the limits of his jurisdiction. 
Magah TiitMAYA V. Tanoattitb Kandappa 

[2 Mad., 82 } 


MITMSIF.— Mad. Act IV of 1868— ooftf/miad. 

20. — Suit for money 

paid to use of undivided brother. — Plaintiff sued 
for R3 1-2-31, money paid for the use of defendant, 
his undivided brother. The defence was that plain- 
tiff held family property, defendant’s share of which 
exceeded in value the debt sued for, as also the 
amount for which a suit would lie before a Mun- 
sif under Aet IV of 1863. Held that, provided it 
was provt‘d in evidence that the money was paid out 
of plaintiff’s 8clf-iuM|nired jiroperty, the suit^was cog- 
nisable by the Munsif under Act IV of 1863. Held, 
also, that the shave of the defendant being Imth in 
nature and amount heyoud the District Munsifs 
Small Cause jurisdiction, it was not available as a 
defence, even if it formeil a fit object of set-off. 
KaTTAPEBUMAL PiLLAl V. PaNOUANADAM PiLLAI 

[3 Mad., 339 

21 . Suit against Government. — 

Small Cause Court Act, XI of ISOS, s. 9 . — A Mun- 
sif has jurisdiction to try a suit against (lovernnicnt 
which, but for sc'ction 9, Act XI of 1865, would be 
cognisable by a Court of Small Causes. KoMALOO- 
UEEN 8UE1KU V. COLLECTUB OF MlDNAPURB 

[11 W. R., 233 

22. Suit oognisable in Small 

Cause Court. — Defendant re, siding out of Juris- 
diction. — A Munsif lias no jurisdiction as a Small 
Cause Court to tiike cognisance of a suit against 
ilefenduiits not resident within his jurisdiction. Ano- 
nymous • . . .3 Mad., Ap., 24 

correcting as to this point. Maqam ’J’immaya v. 
Tangattur Kanoappa . . .2 Mad., 82 

23. Suit cognisable in Small 

Cause Court, but erroneously dismissed 
there. — A jilaint was rcjei'tcil by a Court of Small 
Causes on the ground that that t’ourt had no juris- 
diction. It was then filed in the Court of a District 
Munsif, who decieed for the plaintiff. On appeal to 
the Principal Sudilcr Aincen, it was objected tlmt the 
Munsif hiwl no jurisdiction, as the suit was one 
cognisable by tlie Small (?au8o Court. Held (the 
Court having <lecided that th« Small (^'ause Court had 
jurisdiction) tliat the DiHtri<‘t MuiiMifs (’ourt had no 
jurisdiction; that the crntneoiis dismissal of a former 
suit for the same causit of action hy a Small Cause 
Court did not warrant tin* institution of the suit in 
the District Munsifs Court; and tliat the Principal 
Sudder Ameen rightly c(inelu(lc(l that the suit ought 
to be dismissed. Panai*j*A Mujiali r. SitiNlVASA 
Muoali 3 Mad., 86 

24. — Jurisdiction where Small 
Cause Court exists. Procedure Code, 
1H5D, s. 6 . — Where ii Munsif is vesUul under Act VI 
of 1871 with js>wcrs nj) to H50 in u place in which 
there is a Court of Small Causes constituted under 
Act XI of 1865 with jurisdiction extending up to 
R5UU, a suit of the nature cognisable by Small Cause 
Courts lieiiig iu amount or value below R50, ought, 
by tin* operation of Act Vlll of 1859, section 6, to be 
iiiHtituUtd in the Court of the Munsif exercising 
Small Cause Court iKiwers. Dwabkanatu Dutx 
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MVHSIF. — Jurlfldlotlon where Bmall 
Cause Court existe — continued, 

e. Bhathbb Hawaldab. Chundoo Vistee v. 
SODAOUB Vistee . . .22 W. B., 457 

29 . Power of Munslf sitting as 

Small Cause Court to transfer case to 
Munsif’s Court. — When a District Muusif has 
jurisdiction to try a suit as a Small Cause Court 
Judge, he cannot transfer it to the District Munslf^s 
Court on any ground of expediency. FjOI)I IIam- 
ATYA V. Pebua Jakakxbaxudu . 6 Mad., 172 

MUBDEB. 

See Attempt to commit Oppence. 

[4 Bom., Cr., 17 
8 Bom., Cr., 164 
See Criminal Pboobdubb Code, 1882, s. 
370 (1872, B. 28*0. 

[I. Ii. R., 1 Bom., 039 

See Cases dndeb Culpable Homicide. 

See Jurisdiction op Criminal Court— 
Oppbnobs committed only partly in 
ONE District— Murder. 

[I. Ii. R., 2 All., 218 

I. Ii. R., 10 Bom., 268, 265 

See Cases under Unlawful AasEMDLY. 

1 , - Motive, Proof of. — The evidence 

as to the motives with which a jirisoner commits an 
offence should be of the strictest kind. QrrKBN v. 

Zahib .... 10 W. R., Cr., 11 

2 , I. . . .1 Motive or ill-will. Proof ot — 

Proof of motive or previous ill-will is not necessary 
to sustain a conviction for murder in a case where 
a iKJrson is coolly and barbarously ])ut to death. 

Queen v. Jaiouand Mundle . 7 W. R., Cr., 60 

S, 1 .. Absenoe of premeditation. — 

Culpable homicide, — The absence of premetlitation 
will not reduce a crime from murder to culpable 
homicide not amounting to murder. Qubkn v. 

Mauomed Elxm • . .8 W. R., Cr., 40 

4, Buffering death by consent. 

Penal Code, s. SOO, excep. 5 . — In a case of a wife 
consenting, while in violent grief for the loss of her 
child, to suffer death at the hands of her husband, — 
Seld that evidence of consent which would he suffi- 
cient in a civil transaction must be equally suffieient 
In exculpation of a prisoner’s guilt, (.iUREN v, 
Anunto Kuenagat . . 6 W. R., Cr., 67 

5, — Grievous hurt. Murder 

arising from. — Inseparable ads, — In order to con- 
vict a pt’rson of murder arising out of grievous hurt, 
it is indispensable that the death should be clearly 
and directly connected with the act of violence. 
Quern v, Mahomed Hossein 

[W. B., 1864, Cr., 81 

6 , - Act by which death is caused 

occur ring in dacoity. — Penal Code, s, SOO, — If 
tlio act by wlucb death is caused docs not in itself 
oduUtatc Uu) crime of murder, it does not constitute 


MITBDEB. — Act by which death is caused 
occurring in dacoity— coiiemaed. 

murder because it is coupled with dacoity. Quebn 
V, Kam Coomab Chung . 1 Ind. Jur., O. S., 108 

7 . Murder in committing da. 

coity. — When murder is committed in the commis- 
sion of a dacoity, every one of the persons concerned 
in the dacoity is liable to be punished with death. 
Queen v, Uuchbe Ahen . 2 "W*. B., Cr., 89 

3 , Culpable bomioide.— 

tion between it and murder, —Culpable homicide and 
murder distinguished. Queen v, Gobachand Gope 

[B. 1j. R., Sup. VoL, 448 : 5 'W. R., Cr., 46 
1 Ind. Jur., M. S., 177 

9 . Grave and sudden provoca- 

tion. — Actual intention to kill. — Under the Penal 
Code, no constructive but an actual intention to 
cause death is required to constitute murder. Thus, 
when a boy of fifteen years old, in the heat of dis- 
covering the deccjised in the act of adultery with the 
wife of a near relative, and, without tlie use of any 
wcai^n, joined that rohitive in cominitting an assault 
u|Km the decwised which caused his death, the offence 
committiHl was held to have been cul])able homicide 
not amounting to murder. Queen t>. Goreeboollah 

[6 W. R., Cr., 42 

10 . ■ — Orievous hurt. 

— A man who, by a single blow w^itli a deadly w'ca- 
pon, killed another man who, at dead of night, was 
entering his room for the puri> 08 e of having criminal 
intercourse with his wife, was held guilty not of 
murder hut of (Uiu.sing grievous hurt on a grave and 
sudden provocation. Queen v. Chullundkk 1»ora- 
HANicE . , . .8 W. B., Cr., 55 

11 , Culpable homi- 

cide. — Cul])ahle homicide not amounting to murder 
is when a man kills another being dt‘prived of self- 
control by reason of grave and sudden provocation. 
Hut wdicn the act is done afU*r the first excitement 
liad passed away, and then? \vas time to cool, it is 
murder. Queen v. Vasin Sheikh 

[4 B. L. B., A, Cr., 6 : 12 W. B., Cr., 68 

12, — ■■ Culpable homi- 

cide not amounting to murder. — Penal Code, ss. 300, 
excep. 1, 302, 304, — UiK>n the trial of a person 
charged with the murder of his wife, it was proved 
that the accused had entertained w’ell-fonnded suspi- 
cions that his wife had formed a eriniimil intimacy 
with another person ; that one night the deceased, 
thinking that her liushand was asleep, stealthily left 
his side ; that the accused took up an axe and follow'- 
ed her, found her in eon vtir sat ion with her paramour 
in a public place, and immediately killed her. Held 
that the act of the accused coiistituti*d the crime of 
murder, the facts not showing “grave and sudden 
provocation” within the meaning of section 300, 
exception 1 of the Penal Code, so as to irhIucc the 
offence to culpable homicide not amounting to 
mimler. Queen- Empress v. Damarua, Wetkip Notes, 
AIL, 1SS5, p. 197, distingnisheil by Straight, Offg, 
C, J. Qubbn-Emfress V. Mohan 

[L Ii. B., 8 AH, 622 
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MURDBB.— Grave and sudden provoca- 
tion — continued, 

13. ' Culpable homicide 

not amounting to murder, — Penal Code, et, 300, 
excep, 1, 802, 304. — An accused person was con- 
vict^ of culpable homicide not amounting to mur- 
der in respect of the widow of his cousin, who 
lived with him. The evidence showed that the 
accused was seen to follow the deceased for a consi- 
derable distance with a gandosa or chopjicr, under 
circumstanws whicli indicatetl a belief on his part that 
she was going to keep an assignation, and with the 
purpose of detecting her in doing so. He found her 
in the act of connection with her paramour, and kill- 
ed her with the chopper. Meld that the conviction 
must be altered to one of murder, as the accused went 
deliberately in search of the jirovocation sought to bo 
ma<le the mitigation of his offence, and under the cir- 
cumstances disclosed it could not be said that he was 
deprived of self-control by grave and sudden provoca- 
tion, Queen- Empress v. JJamarua, Weekly Motes, 
All., 1885, p. 197, and Queen-Empress v. Mohan, I. L. 
E.,8 All., 622, referred to. Queen- Empkkss v. 
Lochaw . . , , I. Xi. B., 8 All., 685 

Absence of intention to kill. 

’-^Indication of intention hy acts. — It is not inunlcr 
if a person kills another without intending to take his 
life, and if the acts done w'cre not such as conclusive- 
ly indicated an intention to cause such injury as was 
likely to cause death. Queen v. 8olim 

[6 W. B., Cr., 41 

15 , Intention to kill another 

person. — Where an accused killed A., whom ho had 
no intention of killing, by a blow with a highly lethal 
weapon intended to kill B., he w'ns held guilty of the 
muider of A, Queen v, Phomonke Ahum 

[8 W. B., Cr., 78 

10 , Exposure of child.— 

Code, s. 317. — Remote cause of death. — Held that 
W'here, from the circumstances, it appeared that 
a child had l>cen exposed by the y)ri8oner died, but 
that death was not caused except v<iry reinoU'ly by the 
exjK)8ure, the prisoner, though guilty under section 
817 of the Penal CckIo, could nnt he c<iiivicted 
of murder. That section conUMuplutes cases in which 
death is caused from cold or some other result of 
exposure. Queen v. Kuodabux Fa keek 

[10 W. B., Cr., 62 

17, I ■ ' - Neglect of child. — Culpable 

homicide. — Death from starvation. — Where it aj)- 
pc'arcd that the prisoner, a Ilajpoot, had allowed his 
female child, after the mother’s death, to gradually 
languish away and die from w'ant of ])ro])er sus- 
tenance, and had persistently ignored the wants of 
the child, although rt'pcatedly warned of its state and 
the consequences of his neglect of it, and there was 
nothing to show that the prisoner was not in a jxwi- 
tion to 8up]K)rt the child, — Meld that the offence 
which the prisoner committed was murder, and not 
simply culpable homii ide not amounting to murder. 
Queen v. Ganoa Singh , . 6 N. *W., 44 

18 , Exercise of right of private 

defence on thieU — The prisoners detected a weak 


MUBDEB.— Exercise of right of j^vate 

defence on thief-’-continued, 
half-starved old woman stealing their rice, and so 
used their right of privTate defence that she died from 
the injuries they intlictod. The. prisoners wore hold 

guilty by the majority of the Court of murder (dt’s- 
sentienie, CAMPBELL, J.), Queen t». Gokool Bow- 
bee • • • • .6 W. B.» 88 

19 . Bight of private defence.— 

Mouse’ breaking by night. — Ih-isoncr found deceased 
in act of house-breaking by night in his liouso, and 
killed him with a ktxluli w hich he luul called for, as 
ho admitted, for that puri>o8o. He was convicted of 
murder, and sentoiiced to death by the ISessions 
Judge. The sentence being referred to the High 
Court for cuniinnation, it was held that the prisoner 
had been legally convicted of munler, that he had iii- 
tentiuually done to the deceased more harm than was 
necessary for any purjwso of defence, and that not 
whilst deprived of |M)wer of Belf-<;ontrol. Hut the 
sentence was mitigated to transpiu'tation for life, than 
which, it w^as held, no less sentence could bo legally 
passed. The Judge, however, in a letter to Govcrii- 
mont, suggested the mitigation of the punishment, 
which was accordingly rediuuHl to imprisunment for 
six months. Ukg. v. Durwan Geek 

[1 Ind. Jut., N. S., 263 : 6 W. B., Or., 73 

See Queen v. Fukbbba Ciiamar 

[6 W. B., Or., 60 

20. — Death from blow in a fight* 

— A conviction for murder was held to be wn)ng in a 
case wherc^ a prisoner, taking advantjige of an incident 
which occurred in w hat till then had been a fair fight, 
struck his o]>pnnent and ktio(‘ked him over, thereby 
causing his death. Queen v. Kbwal Dohad 

[W. B., 1864, Cr., 86 

21 . Fatal blow after quarrel. — 

Penal Code, s. 800, els. 2 a7id 3. — 'fwo persons met 
each other in a dniukeii state and commenced a quar- 
rel, during which they Ix-eume grossly Hbusive to each 
other. This lasttsl for about half an hour, when ono 
of them ran to his ow'ti houH(<, disiaTit 80 yards from 
the and came biick with a heavy pestle, with 

which he striiek the other a violent blow on the left 
hmiple as the latter was rising, or had just risen from 
the ground, causing instant death. Meld tliat the 
act was done w'ith the intention of catising such 
IxKlily injury as was likely to <*ause death, and also 
with the knowledge* that such act was likely to cause 
death, and that the offence couimittod was murder 
within the provisions of clauses 2 ami 8, section 800, 
Penal Code. QuEKN r. Dassee Hhooyan 

[8 W. E., Or., 71 

22 . Blow with knowledge of 

likelihood to cause denth.— Absence of intention 
to kdl . — When a Judge ac quits a prisoner of inten- 
tion to kill, but admits tliat the prisoner struck the 
dei-eased with a highly lethal weapon, with the 
knowledge tliat the act was likely to cause death, the 
conviction should he of murder, and not of culpable 
iiomicido not amounting to murder. Queen e. 
SuBSEL Mahib • . 6 W. B., Cr., 82 
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MURDEB — continued. 

28, Beating with knowledge 

of livelihood to cauae death. — Meld by tbe 
majority, that when four men beat another at inter- 
vals BO severely as to cause death, they must be pre- 
sumed to have known that by such acts they were like- 
ly to cause death, and that when such acts were done 
without any grave or sudden provocation, or sudden 
fight or quarrel, the offence was murder, and was not 
reduced to culpable homicide not amounting to murder 
by the absence of intention to cause death. Queen 
f). PoosHoo ... 4 W, B., Cr., 88 

24, Blow struck by order of 

another person. — Death by heating. — Where a 
blow is struck by A. in the presence of and by the 
order of 5., both are y)riuci|jalH in the transaettion ; and 
whore two persons join in beating a man and he dies, 
it is not necessary to ascertain exactly what the effect 
of each blow was. Queen t>. Mahomed Asgbe 

[28 W. B., Cr., 11 

Queen «. Qoub Chundeb Das 

[24 W.R.,Or .,6 

2B. Presumption from conse- 

quences of act likely to cause death.— Ctt/- 
pahle homivide . — Apy)eUant having armed himself 
with a sword, struck in the, dark Jit certain jaTsonsin 
a house, causing winim'"' which rcHulted in the death 
of one jKirson. Held^ per Jackson, J . — That such 
conduct raises an inference that he intended to cause 
death. Per Ainslie, J. — That though he probably 
did not see how his blows were dirccU*d, as he struck 
them with a deadly weapon regardless of conse- 
quences, he must have known that his act W'lis immi- 
nently dangerous, and that it must, in all probability, 
catise such bodily injury as was likely to cause death. 
Per Cunninguam, J. — That the offence was cul- 
pabh* homicide, and not murder, being an unpremo- 
tUtiited act of reckless violence rather than an act 
done with the knowledge or intc-utiou which is 
essential to constitute murder. Bejadhue Kai r. 
Emfebss .' . • 2 C. Xi. B .9 211 

20 , Conspiracy to kill.— 

Code^ 302. — X., C., A"., and D. conspired to kill S. 
In pursuance of such conspiracy L. tii'st. and then C, 
struck a. on the head with a lathi and iS. ftdl U) the 
gmund. While 8. was lying «)n the ground AT. and 
D. struck him on the bead with tlu'ir lathis. Held 
(Stuaht, C. *r., dissenting) that, inasmuch as A. and 
it), did not conmience the attack on and it was 
doubtful whether S. was not deail when they struck 
him, tran8iK>rUition for life was an ade»yuate punish- 
ment for their offence. Emfukss r. Chattau Singu 
[I. L. B., 2 AIL, 83 

27, — Knowledge of likelihood to 

cause death, — Penal Code^ 8.300, cl. 4, and 8. 314. 
— To bring a case under clause 4, section 800 of the 
Penal Cmle, it must be provwl that the accus^nl iu 
committiug the act chargtHl knew that it must, iu all 
prolaibility, be likely to cause death, or that it w'ould 
bring almut such bodily injury as would lx* likely to 
cause death. AVhere a yH>i8ouou8 drug was adminis- 
teroil to a w'oman io procure miscarriage, and death 
rovultod, aud it was not proved that the accused knew 


MURDER.— Knowledge of likelihood to 

cause death — continued, 

that the drug would be likely to cause death, Ac., 
they were acquitted by the High Court of murder and 
convicted of an offence under section 314 of the Penal 
Code. Queen v, Kala Chand Gope 

[10 W. B., Cr., 69 

28. Death caused by snake- 

charmers. — Culpable homicide. — Certain snake- 
charmers, by professing themselves able to cure snake- 
bites, induced several persons to let themselves bo 
bitten by a poisonous snake. From the effect of the 
bite, three of these persons died. Held that the 
offence was murder under clauses 2 and 3 of section 
300 of the Penal Code, unless it could he brought 
within the 5th exception to that section. If the 
prisoners, really believing themselves to have the 
powers they professed to have, induced the deceased 
to consent to take the risk of death, the offence wt)uld 
be culpable homicide not amounting to murder. 
Queen v. Punai Fattama 

[3 B. Ii. R., A. Cr., 26 : 12 W. B., Cr„ 7 

29. Penal Code, 88. 

304, 304a. — Culpable homicide. — Causing death by 
negligence. — A snake-charmer exhibited in public a 
venomous snake, whose fangs he knew had not Iwcn 
extracted; ami to show his own skill and dexterity, 
but w ithout any intention to cause barm to any one, 
placed tbe snake on the head of oiu’of the sjKJctators; 
the B])cctator tried to push off the snake, was bitten, 
aud died in consciiuenee. Held, the simke-eharmer 
W'as guilty, under section 304 of the Penal Coile, of cul- 
pable homicide not amounting to murder, and not 
merely of causing death ]>y negligence, an offence 
punishable under section 30ia. Kmpukss ®, Gonksh 
Doolev . I. L. B., 5 Calo., 351 : 4 C. L. B., 580 

30. Bunnlng-a-muck.— jPwnwA- 

ment. — Where a quiet, peaceable man, suddenly, and 
without tlie least motive or provocation, runs amuck 
agJiinst all around him, his case is different from an 
ordinary case of dclil»erate murder deserving of the 
extreme penalty. Queen v. Bibhonath Bunneea 

[8 W. R., Cr., 53 

31 . Presumption of death.— In a 

case where a man was struck on tbe head in a boat 
with a heavy }>addle and knocked overboard iu a largo 
river in the height of the rains, and liod never been 
heard of since, it was held iiiijwssible to auj)j> 08 e that 
the man was still alive and the conviction of murder 
was upheld. QUEEN o. Poobusoolah Sikhdab 

[7 W.R., Cr.,14 

32. Saorifloe of son by father.— 

Curious ease of murder where a father sacrificed his 
son, because wealth hud not aeeonqmiiied its birth, and 
afterwards cut his ow’u throat as a protest against his 
doity^s injustice. Queen t>. Bishrndhabee Kahau 

[7 W* B., Cr., 100 

33 . Charge of murder where 

no bot^r is found.— Pcaa/ Code, 8. 302.—** Cor- 
pus delicti.** — The mere fact that the body of the 
murdered person has not been found is not a ground 
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]n7BDBB.«-Cluirge €i murder where no 
body ie fbund^ooiKtiiiMcl. 

for refotiiig to convict the accnted person of the 
murder. £]cpbb88 v , Bhigibath 

[l.L.B.,8 AlUdSS 

34,^ Although, under 

tome circumstances, a charge of murder may be sus- 
tained, when the bo^ of the person said to have been 
murdered is not forthcoming, still, when that is the 
case, the strongest possible evidence as to the fact of 
the murder should be insisted on before an accused 
is convicted. Adu Shikdab e. Qxjbbn-Ehpbbss 
[L L. B., U Calo., 635 

S 5 . —" I Conviotion of murder 

where body is not found.— o/death,-^ 
A Judge was held to have exercised a proper discre- 
tion in not passing sentence of death in a case in 
which the drad body was not found. Qubbn e. Bun- 
niBOODBBK . . • 11 W. B.» Cr., aO 

MUTARAFA. 

See Tax • L Ii. R., 0 Mad., 14 


MUTINY ACT. 

See ATTAOHMBirr— S ubjects of Attach- 
ment— Salabt • L L. R., 1 All., 780 


See Small Cause Coubt, Mofussil — 
JuBisniOTiON— M ilitabt Men. 


[aB.li.R.,8.N.d,7 

6Ma^88 


— «. lOL 

See JuBiSDiCTioK OF Cbiminal Coubt— 
Eubopean Bbitish Subjects. 

[L L.R.,5Calo.,ia4 


— 8. loa 

See Small Cause Coubt, MoFUSsiir— 
JuBiSDicTiON— M ilitabt Men. 

[2 Mad., 889 


MUTUAIi DEAIiINa8. 

See Cases undbb Limitatiov Act, 1877> 
ABT. 85 (1859, 8. 8). 

MUTWAIiIil, REMOVAL OF— 

See Mahombban Law— Endowment. 

[2 N. W., 420 
4Mad.,44 
10 W. R., 468 
UW.R.,ad8 

MUTWALLI, 8UIT TO REMOVE-. 

See Act XX oi 1863 s. 18. 

[16B.Ii.B.,16r 

MUTUAIi benefit 80CIETY. 

L I — ' Power of majority to dUer rulee, 

^Payment ofpentione i» England.^ Adjutiment of 
paymente in accordance with rate ofemehange. — Jn- 
Ufeot of enhecriher to eoeiety, — The U. S. F. P, 
Fund, a Society established, as stated in rule 2 <^*tbe 
Buies of the Swiety, ** to provide for the maintenance 

m 


MUTUAL BENEFIT BOOZETY-oeafliiiisd. 

of the widows and children of those who shall sub* 
scribe to it upon the terms and conditions speolfed 
below, or upon such others as may be determine upon 
by the subscribers or by a majority of them,*^ had, 
prior to 1850, passed a rule (88) that ** widows, being 
incumbents on the Fund, shall be paid their pcmslons 
at any place they may desire, subject to the usual 
charges of remittance ; the pensions of children, being 
incumbents on the Fund, shall also be so paid, and 
on the same condition.'* The subscriptions were then, 
and continued to be, paid in rupees, and tlie pensions 
were calculated in rupees according to certain tables. 
On being admitted, a subscriber h^ to promise and 
engage to submit to, and abide by, the rules and bye- 
laws of the Institution ** (rule 22), and by rule 27 had 
to" pay a fee equal to ten per cent, on the amount of 
monthly pension insured." Rule 60 gave power to 
alter ^y existing rule by the duly recorded votes of 
a majority of the subscribers. In 1850, exchange 
between India and England being then about par, 
rule 83 was replied, and a new rule (41) was sul^ti- 
tuted for it, which provided that “ incumbents on the 
Fund shall be paid their aumiitios in India at par, or 
in Europe at the fixed rate of two shillings in the 
rupee." On the 1st July 1876, exchange l^ing ad- 
verse on remittances from India to England, a rule 
was passed, which provided that incumbents on the 
Fund shall be paid their annuities in India in full, 
and those residing in Europe at the rate of exchange 
fixed for the official year by the Hocretary of State ; 
annuities already due or hereafter becoming due on 
risks accepted b^ore the 1st July 1876, shall bo pay- 
able to incumbents residing in Europe at the fixed 
rate of two shillings to the rupee." Exchange con- 
tinuing to decline, on the 22nd May 1880, the Society, 
by the votes of 558 against 505 of the subscribers, 
passed the following rule : ** Annuities already 
due, or becoming duo before the ist May 1880, on 
risks accepted before the Ist July 1876, sliall bo pay- 
able to incumbents residing in Europe at the nxM 
rate of two shillings to the rupee : but all other an- 
nuities duo, or becoming due, shall be paid, if to in- 
cumbents in India, in full, and if to incumbents 
residing in Europe, in London, at the market rate of 
exchange." The plaintiffs were the widow and child- 
ren of F., a member of the society, who was admitted 
as a subscriber for the benefit of his widow in No- 
vember 1871, for the benefit of his son in September 
1873, and for the benefit of his daughter in Novem- 
ber 1874. Ho commenced to pay an increased sub- 
scription for the benefit of his son in Septemlwir 1878. 
Ho was not one of the majority who voted in favour 
of the rule of the 22nd May 1880, though he attend- 
ed the meeting of subscribe. He died on the 26th 
June 1880, having unto that time duly paid his sub- 
scription to the Fund. In a suit in which the plain- 
tiffs, who were residing in England, claimed to be 
paid their pensions at the rate of two shillings in the 
mpee , — Eeld that F. had no vested interest at the 
time of the passing of the rule of the 22nd May 
1880; that the plaintiffs were, with respect to their 
pensions, bound by the terms of that rule, which a 
majority of the sobsoribers had full powers to pass 
so as to affect the nominees of all existing subscri- 
bers, and therefore the suit should be aismissed. 

6 o 
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|ffOT?UAli BXUnBFIT SOCIlBTY-^ofi^iftifed. 

BiUe 41 gave an undue advantage to one class of 
subscribers, which was esftra vires, and open to cor- 
rection under rule 60 by a majority of the Bubscribers. 
The Society being one for the equal benefit of all 
subscribers, even if rule 60 did not give power to ad- 
just payments in accordance with the rate of ex- 
change, such a power might be implied for the pur- 
pose of continuing the businosB of the Association. 
FaXiLB V, MaoEwbn 

[L Ii. K., 7 Calc., 1 ; 8 O. Ii. B., 677 

2. Madras Civil Service An- 

nuity Fund, — Refund of eaecesa subscriptions. 
Might to . — The Madras Civil Service Annuity Fund 
was establiBhcd in 1826 for the purpose of provid- 
ing annuitiofl to the Civil Sei’vants of the East India 
Company in the Madras Presidency on retiring from 
service. The annuities were to be provided for by 
subscriptions of the Civil Servants to that Fund 
to the afnount of one half and by contributions by 
the East India Company to the extent of the other 
half. These contributions were to be received^ by 
trustees and applied by them to make good the defi- 
ciency which was to be supplied by the Company. It 
appeared that in some instances the trustees of the 
F^nd, where an excess of subscriptions had been paid 
by a Bubscriin^r entitled to an annuity beyond the 
half value of the anmr y had returned the excess. 
JB., a subscriber f n>m the commencement, hod contri- 
buted beyond the half value of his annuity. Held 
that, although the r(‘gulations of the Fund did not 
justify a refuiul to a subscriber of the amount of his 
subscriptions in excess of tlic prescribed amount, yet 
that the ])ractice which had jirevailcd of refunding 
the contrii)ution8 in excess, and the acquiescence of 
the East India Company in such ])racticc, precluded 
the Company from disputing the right of the sub- 
scriber to repayment of the surplus of his subscrip- 
tions in excess of the half value of the annuity pay- 
able out of the Fund. Held, also, that if. having 
become entitled to his annuity in 1852, his right to 
such repayment could not be affected by nilcs pusstal 
in 1863 prohibiting such refund, although R. re- 
mained a subscriber in 1853. East India Company 
V, Bobertson 

[4 W. R,, P. C., 10 : 7 Moore’s I. A., 801 

KADI BHARATI. 

See Accretion — New Formation op 
ALi.r VIAL Land— U ivBBs or Cuanob in 
C ocBsB OP Hiybrs. 

[8B.L. B,.Ap.,110 

KAia 

8ss Principal and Aoent— Authority 
OP Aqbnts . .1 W. R.. 56 

[2 W. R., 166, 225 
8 W. R., Act X, 1 
7 W. B., 384 

KARVA TENURE. 

Its histwrg and incidents* — Grant of 

•srsa village in inam* — Alienations bg narvadars, 
» mm,MQdMirkhedi*—’Qam majmun^-^Fvtimajmua* — JKs- 


NARVA TBNlfR B^coafinasif. 

venue survey in a narva village, — Suit by inamdar 
to recover rent as settled by the survey. -^Landlord 
and tenant . narva tenure and its incidents dis- 
cussed and explained. The inamdar of the narva 
village of Dakor desired that the revenue survey 
should be introiluced into it. The usual measure- 
ments and assessments were made, and the Super- 
intendent of the Revenue Survey, following the 
analogy of the system prevalent in Government 
villages, hold a conference with the narvadars and 
drew up a scheme, to which the narvadars assent- 
cmI, for the future management of the village and 
for settling the future relations between the nar- 
vadars and the inamdars as representing the fis- 
cal interests of the Government. The narvadars 
agreed to retain their narva tenure along with an 
assessment made ni)on the principles of the revenue 
survey ; and they resigned their right over baharkhali 
lands aliened from the several narva shares, on the 
understanding that the inamdar was to levy from the 
tenants one fourth of the difference between the quit- 
rent ai^tually paid and the full assessment as ascer- 
tained by the survey. The narvadars and their ten- 
ants, the actual holders of the baharkhali lands, hav- 
ing refused to pay this one fourth, the inamdar sued 
them to recover it or the full assessment as ascer- 
tained by the survey. Held that the inamdar was 
entitled to recover the one fourth according to the 
scheme, which was binding on the whole Iwdy of 
narvadars, even though the defendant and others, be- 
ing a minority, had not assented to the action of the 
majority. The inanular’s fiscal rights include the 
rigiit to levy the ordinary assessment, except where a 
contract stands in the way, and he can raise the 
assessment to a limit which is fair and equitable ac- 
cording to the custom of the country. As between tho 
narvadars and the Government there is nothing 
to prevent the former from consenting to the exclu- 
sion of any part of the village lands from the con- 
tract. Tho severance of such part makes it imme- 
diately subject to full taxation on ordinai-y principles, 
and any agreement with an incumbrancer in limit- 
ation of tho narvadar’s right to takt‘ rent can oper- 
ate only as a ground of action against the narviulars 
themselves. ManoharGanebii Tambekaro. Chuta- 
BHAi Mithabhai . . 1. Ij. R., 8 Bom., 847 

NATIVE CHRISTIANS. 

See Succession Act, s. 331 . 7 Mad., 121 
[LL. R.,2 Mad., 208 

NATIVE STATE OR PRINCE IN AIi- 
LIANCE. 

See Civil Procedurk Code, 1882, ss. 

387, 391 (1859, 8. 177). 

[2 B. Ii. B., A. C., 73 
10 W. R., 386 

NAVIGABIiE RIVER. 

See Fibhbby, Kiairr of— % 

[L Ii. B.. 4 Calc., 63 
W. R., 1864, 248 
16 W. R., 212 
U C. Ii. R., U 
I.Ii.R.,8Miid.,467 
R.,UCalo.,434 
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HAVIOABLII 
- Be«formation in — 

See CA8B8 UKDSB Accbbtion— New Pob- 
MATioN OP Alluvial Land— Chub8 ob 
Islands in Navigable Kiysks. 


NAWAB NAZIM OF BENGAL DEBTS 
ACT (XVII OF 1878). 

See Superintendence op High Court 
— Charter Act, s. 16—Civil Cases. 

[24 vr. 811 

1, Jtight of appeal. — Act XVII of 

1873 was not intended to deprive tlic Nawub Nazim 
of Moorshedalwid of any right of a]){H*4il to the High 
Court which he had before it was passed. Nawab 
Nazim op Bengal o. Ambao Begum 

[21 W. R., 69 

2, ■ Suhmiteion of decree of Court as a 

claim to Commissioner*. — Power of High Court , — 
Certain judgment-crwiitora were held to have com- 
mitted an error of judgment in submitting their 
decree to Commissioners appointed under Act XVll 
c>f 1873, as if it were a new and unascrertained claim. 
Where this was done, and the Commissioners express- 
ed their opinion u(H)n the matter involved (although 
it had already l)een determined), the High Court 
held that it had no authority to en(|uire into their 
award. Omrao Begum v. Commissioners appoint- 
ed UNDER Act XVll op 1873 . 24 W. R., 884 

" ■ " ■ 8. 11. — Agreement for appropriation 

of payments . — Contract Act {IX of 1872), s. 60 . — 
Suit for rent. — So far as the Nawab Nazim’s iJebts 
Act is coiicernMl, rent due by the Nawab is on the 
same footing as any other debt incurred by him, and 
before his pr()j)erty can be nitule liable to satisfy such 
rent <lebt, the consent <;f the Governor General in 
Council must first be obtained to the issue of execu- 
tion. Rook MINT Bullub Hot «. Mulk Jamania 
Begum . L L. R., 8 Calc., 814 : 12 C. L. R., 684 

— ■■ ■ ■ ■ ■' 8. 12. — Jurisdiction of Commission" 

ers. — Parties. — The Commissifjners up)ioiuted under 
the Nawab Nazim’s Debts Act (XVII of 1873) (an 
Act to provide for the li(]uidation of the debts <»f the 
Nawab Nazim, and for his protection from legal pro- 
cess), having ascertained and certified that a certain 
zemindari was nizamut property (t.e., held by the 
Government for the purpose of upholding the dignity 
of the Nawab Nazim for the time being), the fact 
that this property had, before the passing of the Act, 
been conveyed the Nawab Nazim to his son, did 
not deprive the Commissioners of jurisdiction to deal 
with the question. The plain language of section 12 
of the Act is not controlled by any words in the pre- 
amble. A suit brought by a claimant against the 
Government and the grantee tr) receiver the property, 
without the Nawah Nazim having been joined as 
a party, could not proceed. Ombao Begum v. Gov- 
bbjtment op India 

[L L. B., 9 Calc., 704: 12 C. L. R., 596 
L. R., 10 1. A., 89 


NAWAB OF CAENATZOm ACT» XXX: 
OF 1868. 

Claims against NamahA^Osms ©f 

proof — Act XXX of 1858 of the Legislative CounoU 
of India for the administration of the estate and pay- 
ment of the debts of the late Nawab of the Ci^atio, 
empowered the Supremo Court at Madras to investio 
gate ill a summary manner claims against the NawaVi 
estate. Held that the provisions of the Act not only 
limited the extraordinary remedy wdiich it gave to 
certain defined classes of debt, but threw upon a 
claimant more than the ordinary burden (»f proof by 
compelling the bolder of any written acknowledg- 
ment, or security, to prove the actual consideration 
given for it : and u}Hm those claiming the price Of the 
goods delivered, proof of the fair and actual value of 
such goods. Quoolum Moortazah Khan i». Gov- 
ernment .9 Moore’s L A., 456 

NAWAB OF SURAT. 

Act XVllI of im.-Sanotion of 

Oooernment to bring suit. — The permission %f Gov- 
ornmeut in 1858 to the Agent for the Governor of 
Bombay at Surat to pay curUiin moneys of the widow 
of the lato Nawab of Surat to whomsoever a certifi- 
cate of heirship to her might be granted by the Civil 
Court is not a sufficient authority under Act XVI II 
of 1848 for the institution against her grand- 
daughters of a general civil suit under Regulation IV 
of 1827 or Act VJll of 1859. Nor does permission 
given in 1871 to institute a suit authorise the conti- 
nuation of a suit instituted in 1869. A.imuddin 
Kuan t>. Ziaunnibsa Begam . 12 Bom., 156 

Administration of private estate 

of— 

See Appeal to Privt Council— Cases 
IN WHICH Appeal lies — Appealablk 
Orders . • 6 Moore’s 1. A., 499 

NAZIR. 

1 , GKiardian.— Act, XX of 

J864. — Bom. Civil Courts AcU^ XIV of 18UU and X 
of 1876). — Officer of Government. — Civil Procedure 
Code, 1877, s. 466. — The Nazir of a Civil Court, who 
is appoint'd guar<lian of the estate of a minor under 
Act XX of 1864, is not an officer of Government 
within the meaning of section 32 of Act XIV of 1869 
os amended by seetion 15 of Act X of 1876. An of- 
ficer of Government, in order to come within^ those 
onactinentH, must Ix) a party to a suit in his official 
capacity. A Subonlinate Judge who, under section 
456 of the Civil Proreoiiro Cmle (Act X) of 1877, M 
amended by section 73 of Act XII of 1879, appoints 
the Nazir or any other officer of his Court to act as 
guardian of a minor plaintiff or defendant in a suit in 
his Ourt, lias no jurisdiction to hear it and pass 
a decree against that officer as guardian ad litem of , 
the minor. Trimhak Himbaji V. Shivram, I, L, B., 4 
Bom., 642, note, followed. Mohan Ibhwar v » Hath 
Kupa .... L L. B., 4 Bom., 688 

2 . Liability of UfAnir,— Avoidance 

of responsibility.-^ A Nazir is the head of an int^>rtant 
department, and must be solely responsible for the 
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VAZIB^Liabillty of Kaair-oMMiwMi. 
tmth of what he reporte or admite. He cannot be 
|>ennitted to avoid responsibility by urging: that his 
mohnrrir deceived him* Quanv o. Tofuzzal Ali 

[7W.B^Cp.,109 

8« Attachment of 

property in eaeoution of decree, — Failure to return 
property attached in eatief action of decree, — Beng, 
Act V of 1863, ee, 4 & 8, — In a suit brought against 
the plaintiff in the Collector’s Court for arrears of 
rent, a decree was obtained, and a warrant was issued 
for the attachment of certain moveable property 
belonging to the plaintiff. The warrant was address- 
ed to the Nazir of the Collector’s Court, and was by 
him delivered to one of the registered peons of the 
Court for execution. The peon reported to the Nazir 
that he had attached the property in question, and 
had placed it in charge of certain persons, whose 
receipt for it he produced and tiled. Subsequently, 
the plaintiff paid the amount of the decree into Court 
and an order was made releasing his property from 
the attachment. A peon was sent to restore the pro- 
petty to the plaintiff, but the persons in whose charge 
it was said to have been left alleged that they h^ 
never taken possession of the property, and the peon 
was unable to restore the property to the plaintiff. 
In a suit brought by the plaintiff against the Nazir 
to recover the proporU its value— Hsfd that the 
Nazir was not Liable, Bengal Act V of 1868 having 
altered the relation which formerly existed between 
the Nazir and tlio peons of the Revenue Courts, 
and put them in the position of paid servants of 
Oovernmont. Kales Coohau Chattsbjeb e. Sin- 
B&lflBVB Mokpul 

[U B. L. B., 266: 19 W. B., 835 

4, Warrant of arreet 

of judgment-debtor. — Eecape of debtor^^ Negli- 
gence, — The plaintiff sued out a warrant for the 
arrest of his judgment-debtor on the 4th December 
1876. The warrant was lodged with the Nazir on 
the 16th December, and was to be in force till the 
4th January 1877. On the 22nd December 1876, 
the Nazir was informed that the judgment-debtor 
was already in the civil jail under a writ of execution 
issued by another creditor. The Nazir then returned 
the warrant to the Subordinate Judge who had 
Usued it. On the 29th December the Subordinate 
Judge again sent it to the Nazir’s office, where it was 
duly received by the Nazir’s karkun (defendant No, 
2). This fact was not reported by the karkun to 
the Nazir (defendant No. 1) until the 4th January 
1877- On the Ist January 1877 the judgment- 
debtor’s debt was paid by Government, and he was 
released in honour of Her Majesty’s assumption of 
the title of Empress of India. The judgment-debtor 
thereupon left the district, and could not bo found, 
and the plaintiff’s warrant remained unexecuted. 
The plaintiff sued the Nazir and his karkun for 
allowing his judgment-debtor to escape. JSeld that 
the Nazir ought not to have sent the warrant back to 
*the Subordinate Judge, and that there was no neces- 
** eity for a fresh order on it until the time which it 
had to run had expired. Meld, further, that if the 
Naair forgot the existence of this unexecuted warrant 
on the 1st January 1877, and thus allowed the debtor 


NAZIB^Llability of Ifaiir— eoaftaaMl. 
to be released from the former process, when he 
ought to have been re-arrested un^r the plaintiff’s 
warrant, there was actual negligence on his pa^ 
making him liable in damages to the plidntiff. 
Quare, — ^Whether or not the Nazir could have been 
made responsible for the negligence of the karkun, 
who was not his servant, but the servant of and pmd 
hy Government and appointed by the District Judge, 
if the warrant had b^n lodged with the karkun in 
the first instance, and that fact had never been com- 
municated to the Nazir, and if he had never known 
of the existence of the warrant. Kastubchand e. 
Batji Sapashit • I. li. B.,4 Bom., 65 

6, Mierepreeentation 

of eolvency of eurety by witnese to eurety-bond . — 
The plaintiff held a money-decree against JIf., who 
was arrested in execution of it. On being brought 
to the Court, however, 3f. applied for his discharge 
as an insolvent under section 273 of the Civil Pro- 
dure Code (Act Vlll of 1859). He was released on 
the security of G., who executed a bond for the 
appearance of M. at the inquiry into his insolvency. 
The defendant attested the bond, and wrote in the 
attestation that O, was a solvent person. In con- 
sequence of the non-appearance of Jf., the plaintiff 
sought to execute his decree against the surety O,, 
who, on his arrest, also applied for his discharge on 
the ground of his insolvency, and was discharged 
after inquiry. The plaintiff thereupon sued the 
defendant for the amount of his decree and cost of 
. execution, on the ground of his representation in the 
attestation that G. was solvent. Qwarf,— Whether 
the Nazir was liable to the plaintiff for negligence in 
not taking a proper surety. Naoo Mahapbt «• 
Nabayab Rauohanpba . I. L. B., 4 Bom., 466 

8. ■ .. - Naair of Small Cause Court. 

— Powsr to receive plaint*. — A Nazir of a Court of 
Small Causes is not authorised to receive plaints. 
Raj Chukpbb Gofb v, Jqooal Gopb 

[18 W. B., 172 

Misappropriation by— 

See SuBBTY — L iability of Subbty. 

[9 B. li. B., Ap., 26 

NECESSITY FOR ALIENATION. 

See Cabbs unpbb Hikpu Law — ^Alibn- 
ATIOH — AuBNATIOB BY WiPOW — WUAT 
OONSTITUTBS NbCBSSITY. 

See Cases ubpbb Hindu Law— Endow- 
HBNT— Alienation of bnpowbp Pbo- 

PBBTY. 

See Casbs unpbb Onus Pbobanpz— 
Hinpu Law— Aulbnation. 

NEGLIGENCE. 

See Bill of LAPnra. 

ris B. L. B., 894 
4 Bom., O. C., 169 
6 Bom., O. C., 118 
24 W. B.. 74 
LL.B.,10Calo.,488 
6Mad.,858 
10 Bom., 60 
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See Calcutta Hukioipal Act, 1863, 
8. 161 . . . 8 B. L. 483 

See Calcutta Huvicipal Act, 1868 , 
8. 226 . . . 8 B. L. B., 266 

See Cabbiebs • I. li. B^ 6 Calc., 227 
[2 N. 287 
8 N. 105 
22 W. B,, 89 

See Culpable Hokictbb. 

[I. Ii. B., 1 Mad., 224 
1. 1«. B., 4 Calo., 764, 815 
5M.W.,88 
7 Mad., 119 
I. L. R., 2 AIL, 766 
1. 1*. R., 3 AIL, 697, 776 
I. li. B., 6 AIL, 248 

See Lanblobb anb Tenant— Damage 
to Pbemises let. 

[3 B. Ii. B., A. C., 277 
5 B. Ii. H., 401 

See Railway Company. 

[4 B. Ii. B.. O. C., 97 
14 B. Ii. B., 1 
Bourke, O. O., 39 
I. Ii., B., 3 Bom., 96, 109, 120 

See Zeminbab, Duty op — 

[14 a U B., 209 

L BequisiteB for action for neg- 

ligence. — Act contrary to law. — To sustain an 
action for ncgligonce, there must be an obligation on 
the part of the defendant to use care, and a breach 
of that obligation to the plaintiff’s injury is an act 
contrary to law. SvAMi Natubu v. Subbamania 
Mubali 2 Mad., 158 

2, Sending goods by railway 

company. — Carrier. — Duty of per eons tending 
goods of a dangerous nature, — Notice. — Act XV III 
of 1854, s. 15. — Action for compensation for destrue- 
tioH of life. — Held (Peabson, J., dissenting) that a 
person who sends an article of a dangerous and explo* 
sive nature to a railway company to be carried by such 
company, without notifying to the servants of the 
company the dangerous nature of the article, is 
liable for the consequences of an explosion, whether 
it occurs in a manner which he could not have fore- 
seen as probable or not. Held also (Pbabson, tf. 
dissenting), that such a person is liable for the con- 
sequences of an explosion occurring in a manner 
which he could not have foreseen, if he omits to take 
reasonable precautions to preclude the risk of explo- 
sion. Lyell V. Ganga Dai . I. Ii. B., 1 AIL, 60 

3 ^ Hire of boats. — Damage . — XiV 

ability of bailee.^ A. contracted with B. for the hire 
of certain cargo boats. While being towed by a 
steamer which A, had chartered according to agree- 
ment the boats sustained great damage by reason of 
gross negligence on the |iart of C, whom A. liad 
placed in charge. Held that A. must be held respon- 
sible to B. for the negligence of C. GbsEbh 
Chunbeb Bannebjee c. Collins . 2 Hyde, 79 


4 . Bailway 

to persons travelling, — ^The plaintiff wm a pasMnger 
travelling on the defendants* railway, ana reoeivad 
severe injuries from a fall which he ezperienosd in 
stepping upon the platform when the trmn stopped* 
Held that the Railway Com^iany was guilty oz ns^ 
ligenco in not keeping the station properly lightecU 
in allowing the train to overshoot the station, and In 
not warning the plaintiff against alighting; also 
that the injuries sustained by tho plaintiff were 
caused by the negligence in question, and that the 
plaintiff did not by Ids own want of care contribute 
to tho accident. Woobhoubb v, Caloutta .AKU 
South Eastebn Railway Company 

[9 W. B., 73 

5 . - — - Penal Code, s. 289.— 

genee with respect to animals. — To sustain a charge 
under section 289 of tho Penal Code there should be 
evidence not only of negligence, but also that such 
negligence would probably lead to danger to human 
life or of grievous hurt. Anonymous 

[8 Mad., Ap., 88 

6. ' Bony negligently 

tied up in bazar. — Tho High Court refused to inter- 
fere with an order passed under sociion 289 of the 
Penal Code by a Magistrate hning the owner of a 
pony which had been tied negligently, which was 
running about loose in a crowded bazar, and there- 
by endangering the lives and limbs of persons, that 
section referring not only to savage animals but to 
any animal. Queen v, Chand Makal 

[19 W.B.,Or.,l 

7. ___ Penal Code, s. 286. — Negligent 

dealing with explosive. — Probable danger to humam 
life. — Loaded gun left in open place. — C, having re- 
turned to his house after dawn from watching his 
crops at night with a loaded gun, and finding his 
house-door locked, placed the gun, loaded, with the 
hammer down on the cap, on a cot outside his house 
and went for a short time to a neighbouring house* 
A., tho child of a neighbour, four years old, was killed 
by t^ gun exploding. 0. was convicted under section 
286 of the Poiml Code for negligently omitting 
to take order with the gun sufficient to guard against 
probable danger to human life. H^d that the 
conviction was bad in law. Qubbn-Empbess e« 
Chbnohugabu • . I. L.B., 8Mad.,481 

HBaOTlABLB IHSTRtJMBNTB, BVUf 

MART PBOCBDUBB ON— 

Act V of 1866, the Act mentioned in the following 
cases, was repealed and its provisions ro-enacted in 
the Civil Procedure Code. See Civil Procedure Code 
1882, ss. 582,538. 

L ■ Return of summons*— Press- 

dvrs.— In a suit under Act V of 1866, the sumnions 
should be returned in tho usual way ; and after the 
expiration of the requised time, an order of the Court 
or a decree should be obtained. 8 ohilleb e. 

Mabebb • llnd. Jur.,N*8.,SIW 
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jnsooTiABXJB mwB xr m asm, sum- 

3tfAEY PBOOBDUBB 01Sl--oaniimued. 

2^ Time to obtain leave to 

fend.— V of 1866, s. 8. — Although Act V of 
1866> section 8, onl^ gives the defendant seven days to 
get leave to come in and defend an action on a bill, 
note, Ac., the Court must be satisfied before granting 
a decree that the defendant has had a full oppor- 
tunity to obtain leave to defend. Gbob «. Palmbb 
[1 Ind. Jur.. MT. 8., 806 

8, — Sxiomion of time 

for appearance, — Jurigdiotion, — Where, in a suit 
under Act V of 1866, the defendant is at such a dis- 
tance as would make it impossible for him to put in 
an appearance within the seven days allowed by the 
Act, the Court will stay execution for a time long 
enough to allow him to appear. Suits cannot bo 
brought under this Act against persons resident out 
of the jurisdiction. CHAyoBAEANT Rot o. Pooobji 

0 . 0..88 

4, ■ ' lioave to appear and defend. 

— Practice. — Coitg. — The Court will give leave to a 
defendant to appear and defend in suits under Act V 
of 1866, where he shows a defence apparently real ; 
but where there is a doubt as to the bona fldeg of the 
defence, payment of money into Court will he ordered, 
or security directed to Ik given. The Court has, in 
giving leave to defend, a discretion to order security 
for costs, not only where it doubts the bona fideg 
of the defence, but also if it considers the matter of 
defence raised is unnecessary, though allowable. If 
the plaintiff has not been heard at first against the 
defendant's application, tho Court will always allow 
him to come in afterwards and show that the leave 
ought nut to have been giunted, or, if granted at 
all, in more stringent terms. VoBLiNTzay v, Na- 
UAYAN Siya . • . 6 B. L. B., Ap., 64 

5, iHsave to defend.— In an action 

Ott a promissory note under this Act the defendant 
was allowed to come in and defend after the plaintiff 
had obtained a decree ; the decree was set aside and 
written statements ordered. Joseph «. Solano 

[9 B. L. B., 441: 18 W. B., 424 

8. - - Notarial protest— i^vidsfioe of 

diehononr, — Sundi, — Bill qf exchange, — A notarial 
protest of any bill of exchange noted at any time 
alter tho passing of Act V of 1866 is primd facie 
evidence that the bill lias been dishonoured under 
section 13 of that Act, although the sections relating 
to summary procedure on bills of exchange did not 
come into operation till May Ist, 1866. A hundi, 
which contains a direction on sufiicient consideration 
to the drawee, and accepted by him, is within the 
terms of tho Act, and such a document is assignable 
without any regular form of ciuiursement, if sufficient 
cause appears in the handwriting of an endorser to 
indicate an intention to assign it. East India Bank 
,«« Khojah Titllib Goolwsnt 
- [1 Ind. Jur., N. a, 247 

7, Decree.- of plaintiff gning 

wegtnr ike Act, — Under the summary procedure on 
BiUt of Exchange Act (Y of 1866) the plaintiff is eu. 


NBGK>TIABliB inSTBBnCBNTB, SOBt- 
MABY PBOOBDDUBB ON.-Deoree— 

continued, 

titled to claim by his summons and obtain by his 
decree whatever sum, principal and interest, is, on the 
legal construction of the instrument, demandable. 

Dbsouza V , Bangaian . , 6 Mad., 267 

8. Promiggory note. 

— Congideration, — Evidence, — In a suit under the 
Bills of Exchange Act to recover Bl,200 on a pro- 
missory note the Court gave a decree for H700 only, 
that l)eing shown to have been the full consideration 
received for the note. Bamlal Mooebbjbb v. 
Haban Chanbua Dhab 

[8 a L. B., O. C., 180: 12W.R.,0. C., 9 

0, Promiesory note 

— Endorsement struck out. — Evidence, — A plaint was 
presented under Act V of 1866 by the endorsees of a 
promissory note endorsed as follows : “ Received 

from the Chartered Mercantile Bank. — J. M. Reid, 
Agent." Tho note hod not been paid when presented, 
and the endorsement was struck out. Admission of 
the plaint was refused, unless evidence was given 
that the note had been paid, and to explain why the 
endorsement was struck out. As under Act V of 
1866 evidence could not he received, the plaint was 
not admitted. Cuabtebed Mbboantilb Bank v. 
8B00NDfi . . . 8 B. Xb B., O. C., 146 

10, Suit on promissory note 

payable by instalments. — Where a promiswry 
note is payable by instalments, and contains a stipu- 
lation that, on default in payment of the first instal- 
ment, the whole amount is to become due, a suit to 
recover the whole amount on default made in payment 
of tho first instalment cannot lie brought under Act V 
of 1866. Rbhpbt V , SmLLiNarouD 

[I. Ii B., 1 Calc., 180 

11, Costs . — Suit under R500. — Jurist 

diction of Small Cause Court . — In an undefended 
suit brought under Act V of 1866 on a promissory 
note for ii342, there was nothing in the petition to 
show that the suit could not have been brought in 
the Small Cause Court, tho High Court gave a decree 
for amount of note and costs. Durr v. Fishsb 

[8 B.IbB., Ap., 10 

NBGOTIABLB INSTBTTMENTS ACT 
(XXVI OF 1881). 

ss. 86, 48. 

See Majobixt, Aqb of — 

[I. L. R., 7 AIL, 490 

•b. 61 . 

« 

See Hundi — Endorsembnt. 

[I. Ii. U Calc., 844 

BB. 83, 84. 08. 

Stt HCKBI— None* OF Dishowoo*. 

[1. 1.. Bn 8 AUn 78 
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JTBPHBW. 

See HncDiT Law— Inhsbitakob— S rxoiAi. 
Ubibs— Males— Nkpubw. 

R., 2 Calo., 879 
8 Agra, 101, 148, 188 
9 W. B ., 468 
16 W. B, 70 
6 B. li. B., 808 

NEW TRIAL. 

See Cases fndeb Small Cause Couet, 

Mo»'U 8SIL — PuACTlCB AND PUOCKDUUE 

— Nkw Teials. 

See Small Cause Court, Prksidknoy 
Towns— Practice and Prockdule— 
New Trials. 

" in criminal case. 

See Criminal Procedure Code, 1882, 
8. 370 (1872, S. 288). 

[I. L. B., 1 Bom., 639 
See Revision— Criminal Casks— Sen- 
tences B. L. B., 8up. Vol., 488 
See IlEVisiON— Criminal Cases— liK- 
TRIAL . . .24 W. R., 24 

I. L. R., 1 Calc., 282 
I. L. B., 2 Calc., 405 

NEXT OP KIN, CREDITOR OP— 

See Casks under Prorate— Opposition 

TO AND KkVOOATION OV GRANT. 

NEXT OP KIN, LIABILITY OP 
SHARE OP, FOR BARRED DEBT. 

See Administration. 

[1. L. R., 2 Bom., 76 

NEXT OP KIN, PURCHASER 
PROM— 

See Probate— Opposition to and Ubvo- 
CATioN OP Grant. 

[I. L. R., 4 Calc., 860 

NON-ACCEPTANCE. 

See Contract— Construction of Con- 
tracts . . 2 B. L. R., O. C., 164 

[3 B. L. R., O. C., 103 

NON-APPEARANCE, EFFECT OP— 

See Cases under Appeal — Default in 
Appearance. 

See Cases under Appeal— Ex parte 
Cases. 

See Cases under Civil Procedueb 

Code, 1882, ss. 98, 99 (1859, s. 110). 

See Cases under Civil Procedure 

Code, 1882, s. 100(1859, s. 111). 

See Cases under Civil Peocbduee 

Code, 1882, ss. 102, 103. 

See Cases under Civil Pbocbdubb 

Code, 1882, s. 108 (1859, s. 119). 


NON.APFBABANOa, SPPSCV 

HnuetL 

See Cases under Civil Prooidueb 
Code, 1882, s. 158 (1869, 8. 146), 

See Cases under Civil pROORDUBi 
Code, 1882, s. 177. 

See Civil Procedure Code, 1882, 8. 249 
(1859, 8. 217) . 6 B. L. R^ Ap., 65 

See Complaint— Dismissal op Cok- 

PLAINT— KEPBCT of DISMISSAL. 

[4 Mad., Ap., 8 

6 Mad., Ap., 8 
L L. R., 6 Calo., 628 

See Cases under Complaint-^ Dismissal 
OF Complaint — Ground for bisMissAL. 

See Insolvent Act, r. 80. 

[8 B. L. B., Ap., 57 

7 C. L. H., 878 

NON-DELIVERY. 

See Bailment . 1 B. L. B., O. 0„ 68 

See Cases under Contract. 

See Contract Act, b. 39. 

ri. L. R., 4 Calc., 262 
1 Mad., 162 

See Contract Act, s. B1. 

[1. L. B., 4 Oalo., 262 

NON-JOINDER. 

See Parties— Addition op Pabtirs— 
Plaintiffs . 1. L. R., 1 All., 458 

NON-PAYMENT OP BENT. 

See Cases under Landlord and Tenant 
— Payment of Kent — Non-Payment. 

NORTH-WEST PROVINCES LAND 
REVENUE ACT (XIX OP 1878). 

See Casks under Jurisdiotion op Civil 
Court— Kent and Uevenue Buits, N.- 
W. P. 

See Res .Tudicata— Competent Court- 
Revenue Courts. 

[L L. R., 7 All., 224 

8 . 8 . 

See .luEiSDicTioN OF Civil Court- 
Rent AND Revenue Suits, N.-W. P, 

[I. L. B,. 6 All., 678 
I. L. R., 8 All., 662 

See N.-W. P, Rent Acts, s. 94. 

CLUB.,! All;, 618 

See Sale for Arrears of Rbvbnun— 
Setting aside Sale— Irebgularitt. 

[1. L. B., 1 AU., 400 

88. 48, 88, Si 2^ — Vendor and 

pmrehaeer, — Agreement. — Juriadiction of Civil 
Court. — Cauae of action. — Aaaeaameni of revenue, 
— The purchaser of a certain estate paying revenue 
to Government agreed with the vendors, shortly after 
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BjmraUS ACT pox OV 187d)-Mii. 

iknud* 

— 88. 4Bp 83» ft 241— 

the tale, that they should retain a certain portion of 
inch estate free of rent» and that he would pay the 
revenue payable in respect of such portion. In 1868, 
in a suit by the vendors against the purchaser to en- 
force this agreement, the 8udder Court held that the 
revenue payable in respect of such portion of the 
estate was payable by the purchaser. In 1876, on a 
fresh settlement of the estate, the representatives in 
title of the purchaser applied to the settlement officer 
to settle such portion of the estate with the represent- 
ative in title of the vendors. The settlement officer 
refused this application, but it . was subsequently 
allowed by the superior revenue authorities. The 
^ representative in title of the vendors then sued the 
representatives in title of the purchaser in the Civil 
O^rt, claiming ** that he might, in accordance with 
the agreement between the vendors and the pur* 

; chaser, be exempted from paying revenue in respect 
of such portion, as against toe defendants, without 
any injury to the Qovemment : that the defendants 
might be ordered to pay as heretofore such revenue : 
and that the defendants might be ordered never to 
claim or demand from him any revenue they might 
be compelled to pay in respect of such portion.** 
SM per Sfakkib, J,, tliat, assuming that the 
agreement between the vendors and the purchaser 
was enforceable, the act of the defendants in moving 
the settlement officer to settle such portion of the 
estate with the plaintiff gave the plaintiff a cause of 
action. Also that, the object of the plaintiff's suit 
being to obtain a declaration that, as between him 
and the defendants, the latter were bound to pay 
revenue in respect of such portion, the suit was not 
barred by clause (A), section 241 of Act XIX of 1873. 
Also that, although the revenue authorities might 
regard the decision of the Sudder Court as binding 
on the mrties then before the Court, for the currency 
of the toon settlement, that decision, that settlement 
having expired, and section 83 of Act XIX of 1873 
having come into force, could not control the power 
of the revenue authorities to settle the land in ques- 
tion with the plaintiff who was its proprietor. JBeld 
pm* Olbiibld, J,i that, with retorence to sections 
48 and 83 of Act XIX of 1878, the Civil Courts 
could not relieve the plaintiff of his liability to pay 
revenue. Meld by the Court that, in the absence of 
proof that the aneement by the purchaser was in- 
tended to extend beyond the mriod of the settlement 
then current, and that it was binding upon his repre- 
sentatives in title, the plaintiff could not obtain the 
deolaratiou which he sought. Hiba Lal e. Ganebh 
Pea^d LL.B^2A11.,416 

88.68,64. . 

See JuBianicTiow o» Civil Coxtbt— 
Bxirr AKD Kxvbnub Suits, N.-W. P. 

[L L, B., 6 AIL, 678 

88.62,91,04,241. 

See JuBiSDicTioN 09 Civil Coubt — 
UlNT AND EbvXNUB SuITS. N.-W. P. 

[I. L. Bn 1 AUn 618 
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tinned. 

8 . 66 . 

See JuBiSLiCTTov oi CmL Coubt — 
Rbvt and Bbvbnub Suits, N.-W. P. 

[I. L. Bn 1 AUn 878 
I.I«.Bn2 A1L,48 

8. 79. 

See Gbakt— Power to Grant. 

[I. li. B., 2 AUn 646, 782 

See Jubibdictiok of Civil Court — 
Rent and Revenue Suits, N.-W. P. 

[I. li. Bn 2 AUn 546, 782 

8.9L 

See Custom I. L.Bn8AUn484 

8. 108. 

See Partition— Right to Partition. 

[1. L. Bn 8 AIL, 400 

88.112,118. 

See Jurisdiction of Civil Court — 
Rent and Revenue Suits, N.-W. P. 

[I.li.Bn7 AUn894 

88. 118, 114. 

See Appeal— North-Western Provinces 
Acts . I. L. Bn 2 AIL, 619 

See Res Judicata— Competent Court- 
Revenue COUETS. 

[I. Xu Bn 2 AU., 889 
I. X. Bn 6 AIL, 280 

Procedure, — Inquiry into od- 

jectione raieing queetione of title, — When a Collector 
or Assistant Collector has determined to enquire 
into objections raising questions of title preferred 
under section 118 of the N.-W. P, Land Revenue 
Act, 1873, his proceeding thereupon must be conducted 
as an original suit in a Civil Court. Ranjit Singh 
r. Ilahi Bakbh . X X. Bn 6 AIL, 620 

8. 126. 

See Co-bharbbs— Cultivation of Joint 
PrOPBETV . I. X. Rn 8 AUn 818 
[X X. Bn 4 AIL, 616 

8. 186. 

See Jurisdiction of Civil Court- 
Revenue Courts— Partition. 

[7 N. Wn 846 

8.146. 

See Sale for Arrears of Revenue— 
Salb-fbocbbos . LX. Bn 6 AIL, 112 

8.188. 

See Pre-emption— Right of Pbe-rmf- 
TioN . XX.BnlAlL,277 

8.196. 

See Lunatic X X. B^ X AIL, 476 
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nOBTH-WBST PROVXNOXB liAXTD 
B JBVBN TT B ACT (XIX OF 187S)-i««- 

iitmBd, 

M. 104, 106 (Act Vra of 1870, 

■. 20 ). 

See CoiTAT 07 WaBD8. 

[L li. 7 AIL, 687 

8. 206. 

See OUABDIAK— Dibqvaltftbs Pbopbti- 
TOBS I. li. B., 6 AU., 264, 487 

— ' 88. 220, 231. 

See N.-W. P. Kbht Acts, 8. 1. 

[I. L. B., 6 AIL, 170 

8.24L 

See JUBISDICTTON OP CiTIL COURT— 

Kent and Revenue Suits, N.-W. P. 

[L li. R„ 1 AIL, 013 
1. li. B., 2 AIL, 546, 732 
L H B., 3 AIL, 191, 367 
I. li. B„ 6 AIL, 678 
I. li. B., 7 AIL, 140, 447, 464 
I. li. B., 8 AIL, 662 

(Vlll of 1870), 8. 20. 

See CouBT OP Wards. 

[1. Ii. B., 7 AO, 687 

BOBTH-WEST PBOVINCES MUNI- 
OIPAIi IMPBOVEMEETS ACT (VI 
OF 1868), 8. 12. 

See N.-W. P. and Oudh Municipalities 
Act, 1883, as. G9, 71. 

[L L. B., 8 All., 677 

NORTH- WESTERN PBOVINCES AND 
OUDH MUNICIPALITIES ACT (XV 
OF 1873). 

88. 27, 32, 3a 

See Right of Suit— Obstruction to 
Public Highway. 

[I. L. B., 1 AIL, 667 

— " , — 88. 28, 48. 

See Appellate Court— Objection taken 
FOR first time ON APPEAL— SPECIAL 
Cases— Notice of Suit. 

(.L L. B., 1 AIL, 260 

I — — .1 ■ Seii agaiett Local Govern* 

ment, — Notice of euit, — Where, in a suit against a 
Municipal Committee, the M^lstrate of the District 
was impleaded as representing the Local Govern- 
ment, the Court refused to allow the plea that 
the Local Government had not been made a party to 
the suit in accordance with the provisions of section 
28 of Act XV of 1873. The notice previous to suing 
a Municipal Committee for a thing done by them 
under that Act required by section 43 of the Act is 
only necessary where compensation is claimed for 
the thing done. Municipal Committee of Morad- 
a pa p V , Cbatri SiNGB . L L. B., 1 AIL, 268 


NOBTH-WS8TBRN FROVnrdhl AEfB 
OUDH MUNIOXPAXiXTIBS A09 (XV 
OF 1873)— eoaf«iNie(L 

8 . 88 . 

See Public Road . L L. B., 7 $62 

8. 43. 

See Limitation Act. 1877, 8. 22. 

[LL. B.,2Aa,89S 

1. Suit agatnai Committee fer 

declaration of right, — Sight qf auit, — Semhle,-**^ 
Section 43 of Act XV of 1873 contemplates suits in 
which relief of a pecuniary character is claimed for 
some act done under that Act by a Committee, or any 
of their officers, or any other person acting under their 
direction, and for which dainages can be recovered 
from them personally, and not a suit against a Com- 
mittee for a declaration of the plain tiif*s right to 
reconstruct a building wliich has been demoUui^ by 
the order of such Committee and for compensation 
for such domolishment. Manni Kasaundhan 8, 
Cbooke .... I.L.B.,2 AlL,2e8 

2. Suit againei Municipal 

Committee, — Claim for a declaration of right,^ 
Limitation Act {XV of 1877), art. 120,-^Cauee of 
action.— The lessee of certain land belonging to the 
plaintiffs, situate within the limits of a Municipality, 

. applied to the Municipal Committee for pormission 
to establish a market on such land, and such permis- 
sion was refused by the Committee on the 26th 
November 1878. Meanwhile, the plaintiffs, on bolu^ 
of the lessee and on their own behalf as proprietors 
of such land, applied to the Committee for such 
permission, sending such application by post. No 
orders were passed by the Committee on such ap- 
plication because it had come by post. On the 18th 
April 1879 the plaintiffs sued the Committee for 8 
declaration of their right to establish a market on 
such land, and for a perpetual injunction restraining 
the Collector as President of the Committee fvw 
interfering with their so doing. The cause of action 
alleged was the refusal of tlie Committee of the 
20th November 1878. Held by Stuart, C. i/l, on 
the question whether such suit was barred by the 
provisions of section 43 of Act XV of 1678, not 
having been brought within three months next after 
the date of the alleged cause of action, that it waa 
not so barred, inasmuch as the provisions of that 
section were only applicable to suits brought against 
a Committee for something done under tliat Act in 
which compensation was claimed, and not to those in 
which compensation was not claimed ; and that there- 
fore the present suit was not governed by the provisions 
of that section, but by art. 120, s<*hedulo II ^ Act 
XV of 1877. Also, tliat the rejection of the lessee's 
application gave the plaintiffs a cause of action as 
there was privity between them and the lessee ; and 
that, as there was nothing in the Municipal rules 
prohibiting the presentation of an application by post, 
the application of the plaintiffs should not have 
rejected. Meld by Duthoit, J,, that the suit of 
the plaintiffs was governed by the provisions of sec- 
tion 43 of Act XV of 1873, and was therefore b^ond 
time. Municipal Committee of Moradabad v. Cka* 
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, Otn>H MUin0IFAIJT£D8 ACT (XV 

07 1878) — continued, 

0 . A^—conUnued, 

Afi Singh, L L, R., 1 All., 269 ; Manni Kataundhan 
y. Crooke, /. L. R., 2 All,, 296; and Chunder Sikhur 
JSundopadhga v. Ohhoy Churn Bagohi, L L, M^, 
6 Calc., 8, referred to. Bbu Mohan Bingh v, Col- 

LiOTOB OF Allahabad . 1. Ij. B., 4 All., 102 

Eeld by the Full Bench (rovorBing the decision of 
OUTHOiT, i7.| and afhrniing tliat of Btuabt, C, J,) 
that BucU suit was not barred by limitation under the 
provisions of section 43 of Act XV of 1873, because 
it bad not been brought within three months after 
the date of the alleged cause of action, inasmuch 
as the provisions of that section were only applicable 
to suits brought against a Committee for something 
done under the Act in which compensation was 
claimed, and not to those in which compensation was 
not claimed. Held also by the Full Bench (confirm- 
ing the decision of Btuabt, C. J.), that the refusal of 
the Municipal Committee to allow the plaintiffs* 
lessee to establish the market gave them a cause 
of action. Bibj Mohan Binqh v. Collbotob of 
Allahabad • . . 1. L. B., 4 All., 839 

(XV of 1888) SB. 69. 71.— 

Mnnioipal ruleg. — Infringement of rules. — Prose- 
eutions, — B.-W. P, Qo.ernment Notification No, 
866, dated the Srd November 1869. — Rule VI, 
LegaUig of. — Municipal Boards and Magistrates 
■hottld see that before prosecutions arc instituted 
under the municipal rules, care is taken that the 
requirements of soi^tion 69 of Act XV of 1883 (N.-W. 
P. and Oudh Municipalities Act) are satisfied. A 
District Magistrate, who was also Chairman of a 
Municipal Board, having information that a certain 
person had evaded the }>ayment of octroi duty, direct- 
ed his prosecution for breach of municipal rules. 
The Magistrate in thus causing proceedings to be 
taken, acted wholly of his own motion and authority. 
The accused was tried and convicted under Kule 6, 
€k>veniment, N.-W. P., Notification No. 866, dated 
the 3rd November 1869, read with section 45 of Act 
XV of 1873 (N.-W. P. and Oudh Municipalities Act). 
This rule provided that any person evading or abet- 
ting the evasion of the octroi duties sjM^cified in a 
schedule, should be deemed to have cx>mmitted an 
infringement of a bye-law. It purjwrted to have 
been made under section 12 of Act VI of 1868 (Mu- 
nicipal Improvements Act, N.-W. P.), which author- 
ised the making of “rules as to the persons by 
whom, and the manner in which, any assessment 
of taxes under this Act shall bo confirmed, and for 
the collection of such taxes.** Eeld that, assum- 
ing the rule to have been legally made under section 
12 of Act VI of 1868, which was not clear, and that it 
was saved by section 2 of Act XV of 1873, it would, as 
declared in section 71 of Act XV of 18^ (N.-W. P, 
a»id Oudh Municipalities Act), continue in force until 
repealed by new rules made under such last-mention- 
. ad Act, and bo deemed to have been made under that 
Aet, and its operation was therefore subject to the 
provisions of that Act, and among them to section 69, 
which made it a condition precedent to the insti- 
totion of a prosecution against the petitioner, that 


voBVH-unnnnBBN pbo vu s cjm tesn 

OUDH UUZnOIPAIJTIXB ACT <XV 
OS' 1878) — eontin.ud, 

(XV of 1888), M. 68, 71— mxrfte- 

nued, 

there should be a complaint of the Municipal Board 
or of some person authorised by the Board in that 
behalf. Eeld that the position of the Magistrate of 
the district in connection with section 69 was neither 
better nor worse than that of any other member of 
the Board, and unless he had been duly authorised by 
the Board as a Board, he liad no more locus standi to 
cause a jirosecutiou to be instituted personally than 
any other individual member ; and the words of sec- 
tion 69 being mandatory, and the petitioner hav- 
ing from the outset urged this objection to the lega- 
lity of the proceedings, he was entitled to the benettt 
of it now, and the conviction was illegal and must be 
set aside. Qukbn-Empbbss v, Yusuf Khan 

[I. L. B., 8 All., 677 

NOBTH-WBST PBOVINCES BENT 
ACTS (XVIII OP 1873 ANJ> XII OP 
1881). 

See Arbitbatton — Arbitration undbb 
Special Acts and Hegulations — N.- 
W. P. Bent Act. 

[I. L. B., 2 AU., 119 
See Limitation Act, 1877. s. 14. 

[I. li. B., 1 All., 254 

— Application of the Civil Pro^ 

cedure Code to suits in the Revenue Courts, — Civil 
Procedure Code, 1S77, ss, 43, 373. —Suit, Wiih^ 
drawal of. — Relinquishment of part of claim. — Eeld 
by the Full Bench (Btuabt, C. J., dissenting) that 
the Courts of Kevenue in the North-Western Pro- 
vinces, in those matters of procedure upon which the 
Rent Act of those Provinces (Act XII of 1881) is 
silent, are governed by the provisions of the Civil 
Procedure Ctxle. The principle of decision in NU- 
moni Singh Deo v. Taranath Mukerjee, I. L. R., 
9 Calc., 295, followixl. Held, therefore, that the pro- 
cedure provided by sections 43 and 373 of tlie Civil 
Proctnlure Code is a])})Iicable to suits tried under the 
N.-W. P. Bent Act, 1881. Madho Prakasu Singh 
V. Muuli Manouab. Uiba Singh v. Makund 
Singh . . . I. Ij. B., 5 AIL, 496 

2. Application of the Civil 

Procedure Code to suits in the Revenue Court , — 
Judgment in accordance with award. — Appeal . — 
Act XIX of 1873 (AT,- W, P. Land Revenue Act), ss, 
220, 231. — The provisions of the Civil Procedure 
Code relating to awards are not applit'able to suits 
under the N.-W. P. Kent Act, 1881, the matters in 
dispute in which have l)een referred to arbitration, as 
section 96A of that Act specifically imports into it 
the procedure of the N.-W. P. Land Itevenue Act 
with regard to arbitrations. Fahimunnisba v, 
Ajudhia Pbabad . I. Ii. B., 6* AIL, 170 

1. 8. 2. — Procedure. — Case begum 

while Act XVIII of 1873 was in force. — The question 
whether land held by a person whoso proprietaiy 
rights in a mehal have bc^n sold in execution of a 
decree while Act XVIII of \873 was in force, waa 
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ACTS (XTIII OF 1878 AND IQl OF 
1881) — coHiinued, 

8 . 2 — continued^ 

held by him as sfr at the time of such sale, must be 
determined by that Act. Haui Das «. Ghansuam 

Nakain .... I. Ii. B.. 6 AIL, 286 

2, and a. 9. — Procedure . — 

Landholder and tenant. — Side of occupancy riyht in 
execution of decree. — Meld that a landholder who had 
attat'hed the cK*euj)ancy right of an oticui»auoy tenant 
in certain land in execution of a decree before Act XU 
of 1881 came into force, was not entithxl under section 
2 of that Act to bring such right to sale after that Act 
came into force, that section not saving tlie right of 
a landholder to bring such a right to sale in execu- 
tion of a decree, and section 9 of that Act expressly 
prohibiting the. sale of such a right in execution of a 
decree. Naik Ham Singh v. Muuli Duab 

[I. li. R., 4 AIL, 871 

Mubli Uai V. Lbdbi . 1. li. B., 7 AIL, 861 

" - B. 3.— 8/r land. — Settlement, — Land 

recorded as sir during the progress of a setthuueut of 
the district in which it is situate is not sir land as 
defined in section 3 (4) of Act XVIII of 1873. Such 
laud does not become sir land within the meaning of 
that definition until the settlement is closed and 
confirmed. Habi Das v. Guansuam Nabain 

£1. L. B., 6 All., 286 

B. 4. 

See JuBisniCTioN of RETRNtrB Cottbt— 

H.-W. P. ItKNT AN1> UbYENUB CaSBS. 

[I. I.. B., 3 Aa, 81 

88 . 6 & 6 . 

See Enhancement of Rent— Exemption 
PKOM Enhancement by unifobm pay- 
ment OP Kent, Ac. — Vauiation by 
CHANGE IN NATUBR OP UenT, Ac. 

LL Ia B., 1 AIL, 301 

B. 7. 

See Landlobd and Tenant— Peopkbty 
IN Tbsbs planted on Land. 

[I. L. R., 8 All., 467 

See Landlord and Tenant— Transfer 
BY Landlord . 1. Ij. R., 8 AIL, 189 

See Right of OccrPANCT— T ransfer of 
Right . I. li. B., 1 AU., 448, 469 
L Ii. B., 2 Aa, 786 
I. Ii. R., 6 All., 64 
I. li. B., 7 Aa, 633 

1, Px^proprieiary tenant, ^Poe^ 

ieseion of eir land. Right to. — Since Act XVllI ot 
1878 came into force a co-sharer entitled to obtain by 
pre-emption the proprietary right of another co-sharer 
is not entitled ordinarily to a ^*cree against the ven- 
dor for possession of the sfr, but only for the posses- 
sion of the proprietary right iu the sfr. He is, how- 
ever, entitled to possession of the sfr land as against 
the vendee. Raldso Pandby v, Jhari Kuau 

£7 N. W„ 334 


xroRTH-wniT PBoviiroaE vmsps 
ACTS (XVin OF 1878 AHP XU OF 

1881 ) — continued. 

8. 7 — comt£mi04L 

2 . Vatfructuafy martgag0c^ 

Ex- proprietary tenant, — Sir land. — Meld by th8 
Full Hench (Oldfield and Hrodhubst, JJ., dis- 
senting) that a pi'rson who creates a usufraotoRry 
mortgage of zemindari property becomes an ox-pro- 
priotary or occuim.iicy-teimut of the sfr land under 
section 7 of the N.-W. P. Rent Aet (XII of 1881). 
Per Pethbram, C.J . — A usufructuary mortgagee 
is, for the time Indiig, the proprietor of the pro- 
perty, inuNmuch as a proprietor is the person entiued 
to exclusive [Kissessioii at the time ; and the inten- 
tion of the Legislature, as expressed in section 7 of 
the Rent Act, is that when a xeiriindar ceases to be 
cntitleil to occupy the sfr land as pniprietor, he shall 
have the right to occupy it ns an ex-proprietai^ 
tenant under section 6. Bhagwan Singh v. Murii 
Singh, I. L. 1 All., 549, dissented from. Per 
Straight. J. - The words “ lose and “ part with ** in 
section 7 of the Rent Aid were intended to cover all 
cases in which a proprietor of land has either volun- 
tarily or by operation of law dejwivod himself perma- 
nently or tempomrily of the j>owor to exercise full 
proprietary right over his property. Per MahmooD, 

J . — Tile meaning of the words “ proprietary rights ** 
iu section 7 of the Rent Aet is equivalent to that of 
the term “ full ownership,** corn'sponding to domi* 
nium in the Roman law and fee-simple estate in 
English law. The riglit of a usufructuary mort- 
gagee cannot bo called proprietorship; and, having 
regard to section 58 of the Transfer of Property Act, 
the execution of a usufructuary mortgage does not 
amount to a transfer of the proprictaiy right. The 
word *Mose*’ as used in section 7 of the Kent Act 
means the transfer of proprietary rights otherwise 
than by the will of the owner in consequence of some 
incident of law. The term ** part with ** is a general 
expression including both absolute and temporary 
alienation; and a usufructuary mortgage is a part- 
ing with ** some »)f the incidents of ownership, and 
falls within tlie purview of see lion 7, inasmuch as the 
rights of poHsesHion and of the enjoyment of the 
usufruct are transferred from the mortgagor to the 
mortgagee, though such a transfer does not amount 
to a total alienation of proprietorship. Bhagwan 
Singh V. Murli Singh, I, L. R., 1 All., 649, dissented 
from. Qopal Pandey V. Paraotam J)aa. 1, L, E,, 
5 All,, 121; Oanga Din v. iJhurandhar Singh, I, L, 
R.,5 All., 495 ; and Oulab Rai v. Indar Singh, L X. 
E., 6 AU., 54, referred to. Per Oldfield, X— The 
words ** lose or i»art with his proprietary rights in any 
mehal ’* in section 7 of the Rent Act, mean a loss or 
parting wliich divests absolutely of all proprietary 
rights, hsaving no interest of a proprietary hind in 
the melial ; this drs's not happen in a usufructnary 
mortgage, and therefr»re the latter is not a loss of or 
parting with proprietary rights, within the meaning 
of section 7. Bhagwan Singh v. Murli Singh, I. X. 
R., I All., 549, approvcHl. Per Bbodhurst, J.— The 
word “ lose in section 7 of the Bent Act means 
involuntarily lose, as, for instance, by auction sale, 
and “|>art with** means voluntarily and entirely 
divested of by means, e.g., of gift or private sale. 
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Proprietary rig^hta means the whole of the proprie- 
tary rights ; and a usufructuary mortgagor of zemin- 
dari property cannot be said to have lost or parted with 
his proprietary right therein, and therefore does not, 
under the provisious of section 7 of the Rent Act, be- 
oome an ex-proprietary or occupancy tenant of the sir 
land. iKDAB Sbn o. Navbat Singh 

[L Ii. B.» 7 AIL, 688 

8 , , ■ . IBx-proprieiary tenancy, 

—The words ‘*held by him as sfr'^ in section 7 
of Act XII of 1881 (N.-W. P. Rent Act) must bo 
construed to mean land belonging to him, or to which 
he was entitled, as s£r, and as literal an interpreta- 
tion should be placed upon' those words as is consis- 
tent with the canons of construction. In 1879 one 
of the defendants sold a one-third share of certain 
Air land in a village to the plaintiff, who, at that 
time, was in cultivatory possession thereof under a 
d^ of mortgage executed in his favour by the same 
defendant in 1877. The plaintiff alleged that, after 
the sale, he continued in possession of the sir land till 
1884, when he was dispossessed thereof by the defend- 
ants. Ho sued for recovery of possession of tbe land. 
MM that the defendants, being ex-proprietary ton- 
4mts of the land in dispute, were entitled to hold 
possession thereof, by operation of law, with refer- 
•aee to the terms of section 7 of the N.-W. P. 
Bent j|ct; and the plaintiff’s contention that be- 
CMiuse for four or five years the defendants failed to 
assert their ex-propriotaiy tenant rights, they were 
debarred from doiug so, could only be well founded if 
there had been any provision either in the Limitation 
Act or the Rent Act creating such a disability. Beld 
also that, notwithstanding the fact that the plaintiff 
was in possession of the land in dispute as mortgage 
at the time jof the sale, and continued in possession 
afterwards, his vendor must bo taken to have ** hold ” 
the land as his sir at the time of the sale of his pro- 
prietary interest, within the meaning of section 7 of 
tile Rent Act. Habjas v , Radha Kibhak 

[I. Ii. B., 8 AIL, 856 


4. - Tranefer qf Property Act 

{IV of 1882), ee, 41, 48. Transfer by ostensible 
omner,^^ Meaning of ** held.” --‘Statute, Construc- 
tion qf,‘~^Betrospeotive effect, — Mortgage of sir 
land before passing of Act XVIIl iff 1878 , — 
Sale of mortgagor's rights while that Act was 
in force, — Right of mortgagee, — In 1869 A, and 
J„ two co-sharors of a moiety of a 10 hiswas'* 
share in a village {F, and W, being also co-sharers 
in the same moiety), joined witii H., the holder 
of ^ other moiety, in giving to JC. a usufruc- 
tuary mortgage of 87 bighas of land, being the whole 
of the sir hind appertaining to the 10 biswas share. 
The deed of mortgage authorised the mortgagee to 
tstain possession of the land until payment of the 
lapirtgage-monoy, and to receive profits in lieu of 
interest; and he obtained possession accordingly. In 
1878 F ,9 W,, and A, gave to other persons a usufme- 
toaiy mortgage of their 6 biswas share, together 
With a moiety of the 87 bighas of sir land; and it 
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was stated in the deed that half the mortgage-money 
due to K, on the mortgage of 1869 was due by the 
executants, and that they accordingly left the same 
with the mortgagees in order that the latter might 
redeem. In November 1876 JET.’s 5 biswas share, 
together with its sir land, was sold in execution of a 
decree. Subsequently, K,, alleging that the mort- 
gagees under the deal of 1872, and the purchasers 
under the execution-sale of 1876 had dispossessed 
him, and that his mortgage debt had not been paid, 
sued to recover possession of the 87 bighas of sir land, 
by virtue of his mortgage deed of 1 869. The Court 
of first instance held that the plaintiff was not enti- 
tled to enforce his mortgage in respect of F.*s and 
W,*s share in the 87 bighas, because they were not 
parties to the deed of 1869. The lower Appellate 
(^urt further held that from the date of the execu- 
tion sale of November 1876 H, became an ex-pro- 
prieta^ tenant of his sir land, and that to give the 
plaintiff possession thereof would be contrary to the pro- 
visions of section 7 of Act XVIII of 1873 (N.-W. P. 
Rent Act). Held that, inasmuch as it was clear that at 
the time when the|mortgage-deed of 1869 was executed 
F. and W, were aware of tbe transaction which made 
K, the mortgagee, under tbe deed, of the whole pro- 
perty, and that, knowing this, they allowed the pos- 
session of A., J,, and M, to appear as if covering the 
entire zemindari rights in the 10 biswas share of the 
sir land, and inasmuch as the statements contained 
in the mortgage-deed of 1872 were an admission on 
the part of F, and W, that the mortgage of 1869 was 
executed adth their consent, the equitable doctrine 
contained in section 41 of the Tranter of Property 
Act applied to the case and F, and W, had no de- 
fence, either in law or in equity, to the plaintiff’s suit, 
with reference to their shares, and for the purpose of 
obviating the lien of 1869. Ramcoomar Koondoo 
V. Mcqueen, 11 B, L, R., 46, referred to. Fer Mah- 
MOOD, J,, with reference to the effect of the execu- 
tion-sale of November 1876, in regard to the pro- 
visions of section 7 of Act XVIII of 1873, that the 
general rule that statutory provisions have no re- 
trospective operation did not apply to the case ; that, 
by reason of the sale, H., who had proprietary rights 
in the mehal, and held the 6 biswas share of the 
sir as such (the word ** held ” as used in section 7 of 
the Rent Act not being confined to manual or phy. 
sical holding), lost his proprietary rights, and so 
became an ex-proprietary tenant of the land belong- 
ing to him at tl^t time ; that although the mortgage 
of 1869 must not be so affected as to deprive the 
mortgage of all his rights, yet by the terms of section 
7 of Act XV^lII of 1873, and by virtue of the sale 
his means of benefiting by the mortgage were neces- 
sarily changed ; that nei&er the preamble nor section 
1 of the Act contained any saving clause winch would 
justify the interpretation that all the conditions in- 
cluded in a usufractuary mortgage are to be exemii^ 
ed from the operation ox the Act, or of section 7 in 
particular, merely because the mortgage was a sub- 
sisting one ; that under these drcumstances^ posses- 
sion must be given to the phuntiff of such rights as 
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M, had at the time of the mortgage subject only to 
JT/# rights as an ex-proprietary tenant; that the 
rights of the purchaser of H/t share under the sale 
were subject to the mortgage of 1869 ; and that, by 
virtue of the rule enunciate in section 48 of tho 
Transfer of Property Act, the rights of the mort* 
p;a^8 under the deed of 1872 must g^ve way to the 
incidents of the prior deed of 1869, both mortgages 
being usufructuary. TuUhi v. Radha Kishan^ Week^ 
ly Notes, AU,, 1886, p. 74, referred to. Per Ttbbbll, 
t/,, that in 1876, by reason of tho execution sale, the 
sir rights and interests of JZ. mortgaged by him in 
1869, as such, went out of existence, and assumed 
a different character ; that over that tenure in its 
altered character the plaintiff, though he still had 
his mortgage charge, had not, in the existing state of 
the law, a right to physical possession of the actual 
land; and that, subject to this new right of R/ethe 
plaintiff retain^ his mortgage charge of 1869 over 
the zemindari interest in the portion of the land 
acquired by JST.’s vendees. Kaiuhat Kham o. Sami- 
UD-DiK . • . • I. Ii. IL, 8 AU^ 409 

6. and s. lA— for pro- 

fits^ — Ex'proprieiary tenant, — Sir land held joint* 
ly , — A certain mehal, of which tho plaintiff in this 
suit claimed a one -third share of tho profits for a 
certain year, belonged in equal shares to tho defend- 
ant (lambar^r), and 8, and A., his two brothers, 
who had certain sfr land in partnership. The plain- 
tiff had acquired the share of by auction-purchase, 
8. thus becoming an ex-proprietary tenant. Tho sir 
land was not included in the rent-roll of the mehal, 
but was admitted by the defendant to bo assessable 
with rent at a certain rate per bigba. Reid that, 
whatever might be the course proper to bo taken for 
the purpose of assessing such sir land or 8,*e share 
of it with rent, and notwithstanding that such course 
had not been taken, the plaintiff was entitled in this 
suit to claim and obtain his share in the profits of tho 
sir laud. Muhammai) Au o. Kalian Singh 

[1. I<,B.,lAa,659 

8 . 8 . 

See Right 07 Oooufanct— Acquisition 
OF Right— Modb or Acquisition. 

[I.Ij.B., 4 All.,157 

See Right of Occupanot— Acquisition 
or Right— Subjbcts or Acquisition. 

[L Ii. B., 7 AIL, 686 

88. 8 9. 

See Right or Oooupanot— Tbavsfbb or 
Right . . I. li. B., 7 AIL, 866 


— 8.9. 

See Lanhlobd and Txnant— Pbopbbtt 
IN Tbbbb flantbh on Land. 

[I.Ii.R.,6 A1L,19 
See Lanolobd and Tbn ant— Abandon- 
mxnt OB Rxlxnquibhmbnt or Tbkukb. 

CLUB., 7 AIL, 847 
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8. 9 — continued. 

See Cabbs undbb Right or OooUTANOT*^ 
Tbanbfbb or Right. 

8.1A 

8ss 8. 7. I.i:«.B.,lAa,68e 

'■ Determination of reni,^Lemd» 

lord and tenant. — May opp/y.”— The words *• mmy 
apply in section 14 of Act Xll of 1881 mean ** shBU 
the landholder wants to procure such a 
determination of his tenant’s rent as would give him 
a title to sue his tenant under that Act for arrears of 
rent, and if he cannot get tho rent arranged between 
himself and his tenant by other legitimate moans, 
such as au amicable settlement between themselves 
or tho like. Ram Rbabab Rai e. Dina Kuab 

[LL.B.,4A1L,616 

8.18. 

See Landlobd and Tenant— Acobbtion 
TO Tbndbb . I. Ii. B., 6 AIL, 960 


— 8.21. 

See Rnhanobmbnt of Rbnt— Lubiutt 

TO KnHANOBMBNT— CONBTBUOTION OF 

Dooumbntb ab to Liability, Ao. 

[I.Ii.B.,8AU.,866 

— 8.99. 

See Plaint— Rbtubn of Plaint. 

[I.L.B.,8A1L,706 


— 8.30. 

See Gbant— PowBB to Obant. 

[l.Ii.B.,2 A1L,646,789 


— 8 . 81 . 

See Landlobd and Tenant— Abandon* 

MBNT OB RbLINQUiHJIMBNT OF TbNUBB, 

[L L. B.,7A1L,487 
See Landlobd and Tbnant— Aoobbtion 
TO Tbnube . I. L. B., 6 AIL, 960 

— 8 . 84 . 

See Landlord and Tenant— Aocbbtion 
TO Tbnubb . I. Ii. B., 6 AIL, 960 

— 88 . 86 - 89 . 

See JUBISDZOTION OF ClVXL COUBT— EbNT 
AND Ukvexuis Suits, N.-W. P. 

[I.I..B.,8AlL,6ai 
See Res Judicata— Comfbtxnx Court— 
Rbysnub Coubts . l.Zi.B.,4 AlLfU 


8.89. 


See Res Judicata— Cokfbtbnt Coubt— 
Rbvbnub Covbtb. 


X. 


rLli.B.,9 A1L,498 
Is. B., 8 AIL, 81s 691 
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— B. 44. 

See JuBiSDiOTioiT of Civil Cotibt— 
Rbnt AiTD Bbtsfub Suits, N.-W. P.; 

[1. Ii. B.» 8 AIL, 88 

: “• 

See Ybitpob akp PtraoHAflEB—LiBN. 

[L Ii. B., 8 Aa, 488 

— B. 98. 

See B. 171 • .1. Xi. B., 8 AIL, 608 

See Intbbkst— Misobllakeous Cases-- 
Mbbbb Profits. 

[L L. B., 1 AU., 261 

See JvRiSDiOTioN of Civil Court — 
Bbnt abp Ebvbnub Suits. ST.-W. P. 

[I. L. B., 2 Aa, 429 
I. li. B., 8 AU., 66 
I. Ii. B., 6 AU., 81 
I. L. B.. 7 AIL, 266 
L L. B., 8 AIL, 446 

See JuBTSPiOTiOK of IIbvbbub Court — 
N.-W. P. Rent and Rbvbnub Casks. 

[T. Ii. B.,1 Aa, 217, 612 
I. li. B., 4 AU., 412 
I. li. B., 8 AIL, 144 
. 1. 1 *, a, 6 Aa, 488 

1. -i B. 98 (h). — “ Jlewded co^sharer*^ 

••—Held that a co-«har(!r of a mohal whose share was 
Tecordod in ** shauiilat ** with all the other ])attidar8. 
but was not Specific4illy defined in the kh<?wat in 
a fractional or separate form, w'lis a “ recorded co- 
•barer,” within the meaning of section 93 (A) of the 
N.-W. P. Rent Act (XII of 1881). Shib Shankar 
Lal V, Banabbi Das • L L. B., 7 Aa, 891 

2. '■ ■■ - Village expennes, — Expenses 

^ eir land held in partnership bg plain- 

tiff and defendant. — A recorded co-sliarer of a mehal 
•nod the lumhordar for his share of the profits of the 
mehal for the year 1280 FasU. At the time of the 
institution of tli^ suit, the profits for 1287 and 1288 
also were due, but no claim w'os then made in resjHJct 
of them. The suit was struck off on account of the 
non-appearance of the vmrties under section 140 of 
Act XII of 1881 (N.-W. P. Rent Act), with leave 
to the plaintiff to bring a fresh suit. Subs(Hiucntly 
the plaintiff brought a suit against the same defend- 
ant for his share of the profits of the mehal for 1287 
and 1288 FasH. Meld that the Courts below had 
properly refused to deduct from the plaintiff’s claim 
as village expenses” within the meaning of sec- 
tion 98 (X) of the Rent Act certain charges on ac- 
count of the expenses of cultivation of sfr land held 
In partnership by the plaintiff and the defendant. 
Mulohand «. Bhixabi Das . 1. 1«. B« 7 AIL, 624 

T”: — : — b.94.— xTXofim, #. 5 , ei a— 

JAmiUsHon, — Expiration of agricnUwral gear, — Suit 
BO-sAdrsf for profits. — Mate of talcing account 
ils/d by the majority of the 
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Full Bench that the share of a co-sharer in an undi- 
vided mahal of the profits of the mehal for any agri- 
cultural year are due to him from the lumberdar a» 
soon as, ^ter the payment of Government revenue 
and village expenses, there is a divisible surplus in 
the hands of the lumberdar, unless by agreement or 
custom a date is ffxed for taking the accounts and 
dividing the profits, in which case any divisible sur- 
plus which may have accrued prior to that date is 
duo on that date, and the divisible profits in respect 
of any arrears which may be collected after that 
date are due when they roach the hands of the lum- 
berdar or his agent. Meld per Stuart, C. J., and 
Sfankib, J . — That where by agreement or custom 
there is no date fixed for dividing such profits, the 
share of a co-sharer becomes due on the last day of 
the agricultural year as fixed by Acts XVIIl and 
XIX of 1878. Bhikhan Khan «. Ratan Kuab 
[I. L. B.,1 AIL, 612 

B. 96. 

See Casbb under Jurisdiction of Civil 
Court— Rbnt and Kbvbnub Suits, N.- 
W. P. 

See Jurisdiction of Revenue Court — 
N.-W. P. Bent and Revenue Cases. 

[I. Xi. B., 8 All., 62 
See Landlord and Tenant— Transfer 
BY Landlord . I. L. B., 8 AIL, 189 

B. 96A. 

s. 1 . .XL. B., 6 AIL, 170 

B. 106. 

See Co- SHARERS— S uits by Co-sharers 

WITH BBBPBOT TO THE JoiNT PROPERTY, 

[I. L. B., 2 Aa, 204 
I. L. B., 6 AIL, 676 

' B8. 128 (a), \^0,^Judgmeni by de- 
fault. — Appeal . — Section 128 (a). Act Xll of 1881 
(N.-W. P. Rent Act), refers to the procedui*e de- 
scribed in sections 124, 125, 12{), when no appearum'e 
has been put in on the day fixtd by the summons or 
proclamation for the appearance of the defendant, or 
on any sulweqneut day to which the hearing of the 
C4i8e may ho adjonmed prior to the recording of an 
issue for trial, and not to suhseciuent non-appearance 
of parties on a day fixed for trial of issues, to which 
section 140 relates. Muhammad Abdul Rahman 
Khan v. Muhammad Qutab-ud-din 

[I. L. B., 6 AIL, 448 

B. 140. 

128 . . LIi.B.,6Aa,446 

B. 14a 

See Appeal— North-Western Provinces 
Aotb • « LL. B.»8 AIL, 63 

[LL.B.,4AlL,2d7 
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See JuKisDiCTioN of Civil Coitrt— 
EBNT AKD liKVBNVU SuiM, N.-W. P. 

[1. li. B., 6 AU., 603 
1. li. 6 AU^ 81 

8. 149. 

See Eight of Occupancy— Trakbpbb 
OF Bight . 1. L. B^ 7 AIL, 691 

88. 171, 177, and 8 . 93 (i).— Go«- 

ermnent revenuct Assipnee of. — Mehal not charged 
where ihe revenue is assigned. — Act XIX of 1873, 
9. 167, — Miiatidars or of Govcrmueiit re- 

veuuo arc not in precisely the same position os Gov- 
ernment itself would have Wn, and poBsessed of 
identical riphts and powers, in respect of the re- 
covery of arrears of revenue due to them. An arrear 
of assipfued revenue is not a prior ohurj^e on the pro- 
perty in respect of which it is payable, against all 
the world. The effect of the provisions of sec- 
tions 93 (i), 171, and 177 of tins N.-VV. P. Rent Act 
(XII of 1881) is to show that what the Legislature 
contemplated was to place the revenue assigned to a 
umafidar upon ihe same footing as rent j that, there- 
fore, in order to recover an arrear of revenue, a niua- 
fidar must bring a suit in the Revenue Court ; that, 
upon obtaining a decree, he may apply for execution 
apiinst the immoveable projierty of the judgment- 
debtor; that, wdiere such proju'rty is a mehal, the 
Collector may make c<!r(»iii arrangements for dis- 
charge of the debt; and that, failing such arrange- 
ments, such immoveable projK-rty may lx* sold, sub- 
jwt to any incumbrances tln're may Ix! uinm it. 
Bitual Dass V. llABFiiuL . L 1 j. B., 6 All, 603 

8. 177. 

See 8. 171 . . I. li. B., 6 AIL, 603 

See Pkk-kmptioh— Right op Pbb-kmp- 
TION . . L L. B., 1 AIL, 277 

8. 183. 

See Appeal— Nobth-Wkstkrn Provinces 
Acts . . L L. B., 4 AIL, 237 

B. 189. 

See Apfkal— Nobth-VVestrbn Provinces 
Acts . • 1. L. B., 6 AIL, 398 

[I. li. B., 1 AIL, 366 

8. 19L 

See Appeal— Nobth-Westebn Provinces 
Acts . I. Xi. B., 6 AIL, 309 

— 88 . 206, 207. 

See Jurisdiction of Revenue Court— 
K.-W. P. Rjsnt and Revenue Cases. 

[I. Ii. B., 1 AIL, 612 
I. L. B., 4 AIL, 879 
1. L. B.. 6 AIL, 191 
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1881)— continued, 

BA 208, 208. 

See Subordinate Judgb. 

[L L. R., 6 AIL, 86, 298 

8 . 207. 

See Appellate Court— Bvidekci and 
Additional Evidence on Appeal. 

[1. li. B.,6 AU.,440 

8. 2 oa 

iSec Jurisdiction of Revenue Court— 
N.-W. P. Rent and Kkvrnub Cases. 

[I. L. B., 6 Aa, 43S 

See Rbuand— Qbound for Rbhand. 

[1. L. R., 6 All., 488 
L L. B., 6 AlU 378, 440 

L 9. 209. — Land in mehal held 

hg the lumberdar as khud-ka»ht at a nominal ren^ 
tal. — Liability of lumberdar to co-aharer forprojlta, 
—The land in a certain mehal was recorded as held by 
M., the luml>erdar, os ** khud-kasht ” at a certain no- 
minal rental. For two years in snccession M. sublet 
such land in part or in whole for a less amount than 
such nominal rental ; the tl\ird year such land lay 
fallow. Certain persons suid as co-sharers in tho 
mehal to recover from Af. their share of the profits 
on aiTount of such years. M. sot up as a defenoo to 
tlio suit that there were no jirofits— on tho contrary, 
a small loss. Tho lower Courts lield M. answerablo 
for the rental recorded. Held that it was doubtful 
whether the provisions of Hwdion 209 of Act XVIII 
of 1873 were ajiplieahle in the present case, and 
that, even if such provisions were applicable, tho 
lower Courts having neither found that more was 
realised from the land than had been accounted for 
by M., nor that the failure to retilise more was owing 
to gross negligence or mis(u>riduct on his part, the 
decree of the lower Courts could not be sustained. 
Mangal Khan v, Mumtaz Ali 

[1. L. B., 2 Aa, 239 

2. '■ ■ ■' Suit by cO'sharerfor proj 'fft. 

— Burden of proof, — When aeo-sliarcr claims a divi- 
dend on the full rentid of the mehal, and the lumbor- 
dar pleads in reply that tlie actual colluetion fell 
short of that rental, the burden of proof lies on the 
co-sharer to show that tin* delicieut colleetioii was 
attributable to the comhict of the lumberdar, in the 
sense of seetirjn 2U9 of the N.-W. Provinces llcnt Act 
(XII of 1881), Wore be can succeed in getting a 
<iecree for a sum in excess of ihe actual collections. 
Duanak SiNQH V , Chain Susu 

[I.Ii.B.,8 Aa,6| 

.NOTE OF JUDGMENT TO EXPliAUf 
DECREE. 

See Dkobee— Construction of Dbobeb 

General Cases. 

®’»* X Bom., X68 

NOTES OF EVXDENCE. 

*Bee Transfer of Criminal Casb— Obbti- 
KAL Casbs . 16 B. Ii. R., Ap., 14 
[L D.B.,IOalo.,866 



< 4091 ) 


masBi OF casb^ 


( 40W ) 


iroTxoa. 

8$e Hiirsv Law—Haivtikavoi— B iasr 

TO MAIirTBVAVOB*-WlDOW. 

(.!« Ii. 2 Boinut 404 
8 B. Ik B^ 225 
20W.B..126 

LIi.B^10alo7865 

See Sbbtiob ot SuxicoirB. 

[15 W. B^ 270 
12 W. B^ 865 
See Cabbb otdbb Vbvdob avs Pub- 

OHABBB— NoTIOB. 

by Mnniolpallty. 

See Bombay Dxbtbigt Muvioipalitibb 
Act, b. 74 • I. 1j. B^ 2 Bom^ 527 

— of abandonment. 

See Ibbubabob— Mabinb Ikbtjbabob. 

[6 B. li. B.9 218: 8. 0. on appeal 
7 B. li. B., 847 
Bonrke. O. O., 881 

of action. 

See Bbkgal Muvioipal Aot, 1864, bb. 77, 
51,87 . . . 7W.B.,218 

[9W.B.,278,662 

See Bombay Dibtbiot Mttnioipalitibb 
Aot, b. 86 • 1. Ik B., 7 Bom., 888. 

I. Ik B., 8 Bom., 142 

See Calootta MiririoiPAL Aot, 1863, 
6. 22G . • . 8 B. Ik B., 265 

— — of appeal 

See Company— W iiTDiiro up— Gbnbeal 
Cabbb • • 1. Ij. B., 4 Gala, 704 

of deposit or payment into 

Court. 

See BbngaJi Bbnt Aot, 1869, b. 81. 

[I. Ik B.» 4 Gale., 714 

of diBhonour. 

See Bill or Bxohangb . 1 W. B., 75 
W. B., 214 
8B.lKk, A.G.,188 
7 B. Ik B., 481« 484, note 

See Cabbb under Hindu Law, Contbaot 
— Billb or Kxohangb. 

See Cabbb undbb Hundi— Noticb or Dib- 

HONOUB. 

See Mahombdan Law— Bill or £x- 
OBANGB • 7 B. Ik B.f 484, note 

— of enhancement 

See Cabbb undbb Enhanobmbnt or Bbnt 
— N oxioB or Enhanobmbnt. 

See Kabuliat— Bbquibitb Pbblimina- 
bibb to Suit. 

[B. L. B., Sup. VoL, 25, 202 
W. B, 1864, Aot X, 2; 87, 60 
4W.B.,AotZ;5 
5W,B^Aot2;88 


VCmcm-^eonHnrnei. 

" ■ ■■ of execution. 

See Cabbb undbb Ezboutxon or Diobbs 
— NonoB or Ezboution. 

See Limitation Aot, 1877, abt. 164 
(1871, ABT. 167). 

[1. Ik B., 2 Calc., 128 
See Cabbb undbb Limitation Act, 1877, 
ABT. 179 (1871, ABT. 167 i 1869, B. 20>— 
MonoE or Exboution. 

- ' of foreclosure. 

See Cabbb undbb Mobtgagb— Fobbolo- 
BUBB— Demand and Notiob or Fobb- 

OLOBUBB. 

——of meeting. 

See Bombay Dibtbiot Munioipalitibb 
Aot, b. 11 * I. Ij. H., 7 Bom., 888 

' — ' " — of proceedings. 

See Company— Winding up— Gbnbbal 
Cabbb • . I. Li. B., 6 Bom., 228 

See Cabbb undbb Fobbbssion, Obdbb or 
Criminal Coubt ab to— Notiob to 
Pabtibb. 

See SuBTBY Award • 8 W. B., 7 

— of relinquishment. 

See Bblinquibbmbnt of Tbnubb. 

[7 B. Ik H., Ap., 11 
W. B., 1864, Aot X, 8 
8 W.B.,280 
11 W. B., 456 

■ ■ — of sale. 

See Cabbb undbb Salb fob Abb barb or 
Bbnt— Sbtting abidb Sale- Ibbbgu- 

LABITY. 

— Service of— 

See Cabbb undbb Salb fob Abbbabb or 
Bbnt— Setting abide Sale- Ibbegu- 

LABITY. 

■ of suit 

See Company— Winding up— General 
Cases > L Ik B., 5 Bom., 228 

See Madbas Towns Impboyembnt Aot, 
1871, B. 168 . I.I<.B.,2Mad.,124 
See N.-W. P. and Oudh Munioipalitibb 
Act, bb. 28, 43 . 1. Ik B., 1 AIL, 268 
See CrrioiAL Tbustbb. 

[L Ik B., 7 Gale., 408 

of title. 

See Cabbb undbb Vbndob and Pub- 
OHABBB— Notiob. 

of trust 

See Limitation Act, 1877, abt. 184 (1871, 
ART. 134) . I.lKB.,lBom.,26 
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BrOTIOB— MttniMcl. 

■ - Serrioe of— 

Sie Cabbb ukdbb EKHiKonriKT ov Rbkt 

— NoTICB of EvHAVOBKBHT— SXBTIOB 
OF Notice. 

' " to proseoutor of transfer of case. 

See Tbabbfbb of Cbiminal Cibb— 
Qbkbbaii Cabbb. 

[I.]:i.B..lCalo.,356 

to quit 

See Cabbb ubdbb Lakdlobd avd Tbbabt 
— Ejbctxbnt— Notiob to Quit. 

K0TIFICAT10N8 (aOVERmOSNT). 

See Smbankmbbts. 

[L li. R., 11 Calo., 570 
See Gambling . . 21 W. B. Cr., 28 

See Stamp Act, 1879, s. 12. 

[L li. B., 6 Bom., 188 

KOVATIOK. 

See Bond • • 9 B. !■. B., 864 

[18 B. Ij. B., 509 
2 N. 87 
2 C. Ii. B., 565 

See Limitation Act, 1877, art. 73 (1871, 
ART. 72) I. Ii. bI, 1 Bom., 508 

«<KOW ON HEB PASSAGE,” MEANING 
OP— 

See Chabtbb Party . 8 B. L. B., 544 
NUISANCE. 

CoL 

1. Misoellanbous Cabbb . . . 4U94 

2. Undbb Criminal I^ooedubb CodBb 4094 
8. Public Nuisanob UNDBB Penal Cobb 4112 


See Gambling . 7 Bom., Cr., 74 

See Injunction— Special Cases— Nui- 
8AN0B . I. Ii. B., 8 Bom., 85 

See Jurisdiction of Civil Court — 
Magistrate’s Orders, Interference 
with — . . 4 B. Li. B., P. B., 24 

— Abatement of— 

See Jurisdiction of Civil Court- 
Public Ways, Obstruction of— 

[L Ii.B.,8Calo.,20 

See Unlawful Assembly. 

[2 Mad., Ap., 6 

I. Ii. B., 8 Calc., 578 . 

— liiability for— 

See Railway Company. 

[10 B. Ib B., 241 

— Sait for injonetion to restrain— 

See Railway Company. 

[IOB.L.B.,241 


N U iSANOB— 0otiltiNi«d. 

1. MISCELLANEOUS CASES. 

1 . Order forbidding uoUianos.— > 

Power of Magietrate.-^Tofone Improvement Act 
{XX y I of 1850 ). — Ntf/dtliat a Magistrate, as Presi* 
dent of a Municipal Committee, had no power to issue 
an order forbidding as a nuisance an act not included 
in the rules i)as8od under Act XXVI of 1850. 
Govbrnmbnt e. Sham Soondbr . 1 Agra, Or., 84 

2. Order prohibiting trafllo.— 

Bom. Beg, XII of 1827, s. 19.— A notice pro- 
hlbiting-gencral traffic over certain level- crossings 
on a railway, provided for particular villages, forbid- 
den, as not falling within the scope of Regulation 
XII of 1827, section 19, clauses 1 and G. In trb 
MATTER OF A PROHIBITORY NOTICE UNDER BOM- 
BAY Regulation XII of 1827 . 8 Bom„ Or., 28 

2. UNDER CRIMINAL PROCEDURE CODES. 

1. Order to oloae drain.— Crimi- 

nal Procedure Code, 1861, se. 62, 308. — Pouter of 
Magistrate. — Order not in writing. accused 
was fined by the Magistrate for not having closed a 
drain in pursuance of the verbal order of the Magis- 
trate. Meld tliat the Magistrate should have pro- 
ceeded under Chapter XX, Act XXV of IB/il, inas- 

. much as tho nuisance was not one from which imme- 
diate danger was apprehended, and not under sec- 
tion 02, which cni|)owered the Magistrate to put an 
immediate determination to the continuance thereof. 
A written order not having been given the procedure 
was faulty, and therefore quashed. Only Magis- 
trates of a district or division can act under Chapter 
XX, section 808. Government v. Choonbblall 

[2 Agra, Cr., 1 

2. _ AsBlstant Magistrate, Power 

of . — Criminal Procedure Code, 1861, ss. 62, 908.— 
Penal Code, s. 188. — An Assistant Magistrate, as ho 
came within tho definition of the term of “any 
Magistrate,*’ was coinjietent to pass an order under 
section C2 of the Criminal Pro(‘edure Code, 1861, 
which contemplated circumstances under which an 
immediate order is urgently required, and in this re- 
spect differed from section 308 of tliat enactment, 
and that it should be read along with s(>i*tion 188 of 
tho Penal Code. Government v. Mauomkd Bubbh 

[1 Agra, Cr., 88 

3 . — : Order to prevent breaoh of 

the peace. — Criminal Procedure Code, 1861, ee» 
62, 318. — It was not necessary that an order issued by 
a Magistriite under section G2 of the Code of Crimi- 
nal Prot^cdure, whereby a lireach of tho peace was 
prevented, should be suppitmieuted by a proceeding 
under section 818 of the sumo Crale. QUBBN P. 
Luteef Hobeein 10 W. B., Cr., 1 

4 . Order made on diamlMial 

of complaint — Criminal Procedure Code, 1861, ee. 
62, 9G8.— Where a Magistrate dismissed a complaint 
under section 808 of the Code of Criminal Proceilure, 
it was held that it was competent for him to pass an 
order under section 62 of that Code in the same 
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JSTUlBiJSCBr^imtinneA. 

2. UKDBG CBIMINAL PBOCEPUBE CODES 

— continued. 

Order made on dismUsal of complaint— 

continued. 

case, provided be called on tbe defendant to show 
cause why section 62 should not he applied. Kali- 
das Bhuttaohabjbb V . Mohebdbo Nath Chat- 
TBBJBB . , . 12 W. Cr^ 40 

$• C. Ik thb vatteb of thb fbtiiiok of Kali- 

. DAS BbITTTAOHABJBB 

[5 B. ti. B., Ap.^ 82, note 

5 , Bequiaitee of order.— Cn«»nai 

^Procedure Code, 1861, e. 62. — General and con~ 
iinuoue order. — Under Act XXV of 1861, section 62, 
it was necessary that the direction should be ad- 
dressed to a particular person or particular persons, 
and not to the public generally, and with refer- 
ence to a particular occasion only, and not for a 
continuance. Akoktmovb • 8 Mad., Ap., 9 

0. Notice and inquiry. 

•^Criminal Procedure Code, 1861, s. 62. — Order with* 
out notice or inquiry. — An order issued by a Magis- 
trate under section 62 of the Code of Criminal Pro- 
cedure in consequence of a inahirzauama signed by 
certain persons but without any notice to the defend- 
ant or inquiry by tbe Magistrate is illegal. Akoky- 
XOV 0 .... 4 MadL, Ap., 67 

7, Prohibitory atdev.^Procedure. 

Rule to ehow cause. — Under section 62 of the Code 

of Criminal Procedure, a Magistrate cannot pass a 
prohibitory order without having previously issued a 
rule to show cause why the order should not bo pass- 
ed. QUBBK V. LAOHMIFAT SlKGH 

[6 B. !«. B., Ap., 81 

B. C. Ik thb mattbb of thb pbtitiok of 
Lucumbbfut Singh . 14 W. B., Or., 17 

Ik bb Kaljdas Bhattaohabjbe 

[6 B. li. B., Ap., 82, note 

8. C. Kalidas Bhhttaohabjbb c. Mohbndbo 
Nath Chattbbjbb . 12 W. B., Or., 40 

COLLBOTOB OF HoOGHLT «. TaBAKKATH MtTKHO- 

padhya . 7 B, I-. B., 449; 16 W. B.. 68 

8. Ground necessary 

for order.^Power ofMayietrate io make prohibitory 
order ae to aaisanos.— When a Magistrate makes 
as order under section 618, Criminal Procedure C<^e, 
1H72, on the gpround that he has received information, 
and is satisfied with it, no interference ia possible ; 
but wbeu he states tlio nature of the information, the 
High Court can see whetlier such information justi- 
fies the order made. Before a prohibitory onler 
under section 618 cau be made, there ought to be in- 
formation or evidence before the Magistrate, that the 
a^t prohibited was likely to cause a riot or affray, 
apd that the stoppage of that act would prevent 
ftKth riot or affray. Goshaik Litohmitk Fbusead 
F pOBBK POHOOF NABAIK PoOBBB 

[24 W. B., Cr.,80 


BTITIB AB* OB — continued. 

2. UNDER CRIMINAL PROCEDURE CODES 
— continued^ 

9. ■ Condition precedent to mak- 

ing of order.— CriintnaZ Procedure Code, 1872, e. 
518, expl. I. — The existence of the circumstancea 
mention^ in explanation I is a condition precedent 
to the action of a Magistrate, under section 618, 
Code of Criminal Procedure, Ik the matteb of 
Kbishka Mohhk Bysaok . 1 C. Ij. 68 

10 . ^ — Ground for making order.— 

Criminal Procedure Code {XXV qf 1861), e, 62.-— ^ 
Act X of 1872, 9. 518. — Power of Mayisirate.-^Pro* 
cedure. — Report of police. — There is nothing in sec- 
tion 62, Criminal Procedure Code, 1861, to justify a 
Magistrate in making an order under that section on 
the mere report of a police officer. Qubbk v. Bhybo 
Dayal Singh 

[8 B. L. B., A. Or., 4 ; U W. B., Or., 46 

11 . Idmit of order.— CrminaZ Pro* 

cedure Code, 1872, e. 618. — Inquiry into act necesai* 
iaiing order. — Order mode without jurisdiction . — 
Per Aikblib, J. — In dealing with the civil rights of 
a subject under section 518 of tlurCriminal Procedure 
Code, it is incumbent on the Magistrate to limit the 
operation of his order to such reasonable time as 
may bo necessary to enable him to bold a full and 
sufficient inquiry as to whether the act prohibited 
as likely to cause a brca(*li of the peace is within, or 
is in excess of, the legal right of the person forbid- 
den to do it ; and, if necessary, to deal with the case 
under the other provisions of the Criminal Procedure 
Code, which enable him to meet cases of probable 
breach of the peace. Per Bboughtok, J. — Where 
an ortler on the face of it appears to have boon 
made without jurisdiction, no subsequent explanation 
can make it good. Ik the mattkk of Abdool v. 
Lucky ^abain Mukuul . I. Ij. B., 5 Calc., 182 

12 . Nature, of order. — Perpetual 

injunction. — Criminal Procedure Code, 1872, e. 518, 
— Powers of Magistrate. — Rival h&ts. — A Magistrate 
is not emi)owered to pass an order under section 618 of 
Act X of 1872 which has more than a tempohiry oper- 
ation : the grant of what is irt effect an order for a 
IHjrpetual injunction is entirely beyond his powers. 
Oopi Mohun Mullick v. Takamoni Chowphbaki 
[L L. B., 6 Calc., 7: 4 C. Ii. B., 309 

19, •' M .. Perpetual injune* 

Hon. — Magistrate, Power of. — A Magistrate has no 
power to ]>a8s a perpetual injunction under section 
618 of the Code of Criminal P^)cedurc, 1872. Gopi 
Mohun Mullick v. Taramoni Ckowdhrani, I. L. R., 5 
Calc., 7, followeil. Bhadlbt ». Jambsok 

[L li. B., 8 Calc., 580: U C. !«. B., 414 

14 . Order for protection of 

property, — Criminal Procedure Code {^ct X of 
1S72), s. 513 . — A Magistrate has no jurisdiction to 
make an order under section 518 of the Code of 
Criminal IVocedure merely for the protection of pro- 
}K*rty. Ik the mattbb of the pbtitiok of Pbaya® 
SiNOH. Eupbess V. P&ayau Singh 

[L Iw B., 9 Gala. 108 
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K. tJNDKB CRIMINAL PROCEDURE CODES 
^-contiuued» 

15 , ■' ' ■■ Beoall of order. — Order made 

without jurisdiction, — Where a Deputy Magistrate, 
without taking evidence, made an order under section 
62 of the Code of Criminal Procedure, 1861, diauging 
a day on which a h4t used to be held, and subso- 
qnently, on taking evidence, found that his first order 
was 'Wrong and passed without jurisdiction, he was 
held to have actea properly in recalUng hia first order. 
MoHITN SiBDAB V, ObHOY CUUBN MoOEOPAOnYA 
[13 W. H., Cr., 72 

15 , Order in disputes as to land. 

—Criminal Procedure Code, 1861, s, 62. — Section 62 
of the Code of Criminal Procedure does not apply to 
disputes connected with lands, but refors specially to 
nuisances and other similar matters in which im« 
mediate action is necessary, in order to avoid a risk of 
illegal consequences. Raj Bullub Abdhya v. Qo- 
BIMBO Chumbbb Moitbo . 12 W. R., Cr.» 66 

17 . Order as to moveable pro- 

perty. — Criminal Procedure Code, 1861, s. 62 . — 
JAkelxhood of breach of the peace. — The power of is. 
suing orders to prevent breaches of the peace, &c-., 
conferred on a Magistrate by section 62 of the Code 
of Criminal Procedure, extends only to immoveable 
property of the description set forth in Cliapter XXII 
of that Code. <^tJEEN «. Goluok Ohumbbu Gooho 

[12 W. B., Or., 38 

18. - — Private dispute as to path- 

way. — Criminal Procedure Code, 1861, s. 62. — Sec- 
tion 62 of the Ccxltj of Criminal Procedure dties not 
apply to a private dispute lietween two parties relative 
to a path. Nilkomul Mooe;uopadhya v. Amund 
Chumbeb Lvsukub . . 19 W. B., Cr., 6 

19 . Dispute as to interest in 

land. — Question for Civil Court . — Criminal Proce- 
dure Code, 1861, S.62. — The purchaser of an interest 
in land at a sale in execution of decree obtained an 
order for possession under section 263 or 2(J4, Act 
Vlli of 1859, and a disjmto arose between him and 
another person who had some interest in the laud, as 
to what passed under the sale certilicate. Without 
ascertaining the rights of the parties the Magistrate 
made certain orders, the effect of which was to ex- 
clude the auction-purchaser for some time from exer- 
cising the right alleged to have passed to him under 
,the purchase. JSeld that the Magistrate ouglit t'- 
have made no order at all with referenco to the pro- 
perty, leaving it to the particji to detennine their 
rights in the Civil Court, and that ho had ample 
power under the section to do what was necessary to 
prevent a breach of the peace. Laloo o. Adah Sib-- 
OAB. GoVBBMKEKT t. SUBJAKAMT ACHABJIA. DbM- 

aoo Shaikh n. Abav Sibcab . 17 W. B., Cr., 37 

20. Order for removal of waU. 

—Criminal Procedure Code, 1861, s. 62.— Section 
62 of the Code of Criminal Procedure does not autho- 
rise a Magistrate summarily to direct a person to re- 
move a wall erected on laud alleged to Wlung to an- 
other person In the absence of evidence showing that 

111 
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—eoniinued. 

Order for removal of wall-*-^Nf«*aiMd. 
a riot or affray was likely to occur. BabhaxxsbobB 
0. Qibibhaebb Sahsb . • 13 W« B., Or.* 19 

21. Order for removal of buUd* 

ings. — Criminal Proeedure Code, 1861, *• 42.— 
Orders by Subordinate Magistrates in one case direct* 
ing the removal of a house on the ground that it was 
in a dangerous and dilapidated condition, and in the 
other directing the removal of a granary on the ground 
that it Imd boon improperly erected upon land required 
to bo kept unoccupied for common purposes, were set 
aside by the High Court beoauso the Subordinate 
Mogistmto acted without jurisdiotion. AMOKYXOira 

[4 Had., Ap., 34 

22. Order for removal of ob- 
atruotion.— Crtmtaa^ Procedure Code, 1872, ee, 618, 
521. Magistrate of the second class having passed 
an order under the Criminal Procedure Code, 1872, 
section 518, for the removal of an obstruction, the 
Magistrate on appeal held that, though the proceed- 
ings of the Subordinate Magistrate were without 
jurisdiction, ho (the Magistrate) was competent under 
section 618 to direct the removal of the obstiniction, 
and be passed an order accordingly. Meld that the 
order of the Magistrate under section 518 was illegal, 
and that ho should have proceeded under section 521 
and the following sections of the CckIo. Ik thb 
HATTBB OB THB PETITION OP HbiNBABUK DOTT 

[21 W.B., Or., 24 

23. ' — — Dispute as to right of pos- 

session. — -Criminal Procedure Code, 1872, s. 618,— 
Breach of peace imminent. — Order not to interfere 
with a temple, — Where a dispute arises as to the 
right of the possession of lauds and buildings, a 
Magistrate, if he considers a oullision between the 
parties and a serious breach of the peace imminent, 
may projHJrly proceed iindc.v Chapter 39, instead of 
Chapter 40, of the Criminal Pnwedure Code. If the 
Magistrate had jurisdiction, the pru<uiediii^s, not be- 
ing judicial, cauuot bo revised by the High Court. 
An order to abstain from interference with a temple 
and its pro]»erty is an order to abstain from a oer- 
tain }u:t"V within the meaning of section 518 of the 
Criminal Proeedure Code. Ei.AVAUiBcr Vamamaka- 
BOl llAliANUJA JbBYABSVAHI O, VaNAMAKABAI 
Uahanuja Jbbyab . . I. L. R., 8 Ha^, 364 

24. '■— » Order to alter doorway 6^ 
temple. — Criminal Procedure Code, 1861, e, 62,^ 
The temple of I'andharpur, a public temple, is visited 
at certain {xiriods of the year by a large coBOOorse of 
pilgrims. With a view to prevent the dangers aris- 
ing from overcrowding, and to imnrove the ventila- 
tion, the Magistrate, by a written order, under section 
62 of the Criminal Procedure Code, directed the 
licreditary priests of tlie temple to widen and 
heighten the doorway, ffeld that such order was 
legal under the abc^vo section. Semhle, — That the 
case would have been tbc same bad the temple been 
private property ; and also that the power of Magia- 
tratcB bo issue orders under the section in question is 

6f2 
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Order to alter doorway of temple--0o»^t- 

fllfMf. 


entirely discretionaTy. Bbg. e. Bah Chakdba 
KaNATH 6 Bom^ Or^ 86 

25. Order as to prooeBslon in 

pabllo streets. — Criminal Fracture Code, 1872, 
«. 51S»^PM%e wor$hip, — Cof^iot of righU, — Duig 
of MagUtrate when puhlio peace threatened , — In 
ufording special protection to persons assembled 
for reli^ous worship or religions ceremonies, the 
law points to congregational rather than private 
worship, and it may fairly he required of con- 
gregations that they should inform the Magistrate 
or police at what hours they customarily assemhlo for 
worship, in order that the rights of other persons 
may not he unduly curtailed. No sect is entitled to 
; deprive others for ever of the right to use the public 
streets for processions, on the plea of the sanctity of 
their place of worship, or on tne plea that worship is 
carried on therein day and night. The duties of 
a Magistrate in cases where the public peace is likely 
to he disturbed by one sect attempting to prevent 
another from using the public streets for processions, 
discussed. The principh s laid down in Muthealu 
Chetti V. Bapvn Saib, I. L, R., 2 Mad., 140, examined, 
explained, and approved. Sukdbah v. Qitksn. Pok- 
vtrsAKX «. Qvbsn . I. L. B., 6 Mad., 208 

20. Order to remove embank- 

ment. — Criminal Procedure Code, 1861, t. 62. — The 
Subordinate Magistrate issued an order to two per- 
sons directing them to remove a certain embank- 
ment, whereby the adjacent lands of the complainant 
were in danger of being flooded. Meld that the act 
of the defenclant was not an act which could bo pro- 
hibited by the Subordinate Magistrate under section 
62 of the Code of Criminal Procedure. Anonymous 

[6 Mad., Ap., 18 

27. Order to destroy tank.— 

Ohetruetion to enjoyment of public righte. — The de- 
fendant had made a tank in the bed of a khal by 
throwing two bunds across it, and on complaint to 
the Magistrate, he, flnding that the tank had been in 
existence only for about six years, passed an order 
under section G2, Act XXY of 1861, directing the 
defendant to destroy the bunds, on the ground that 
they were an obstruction to the enjoyment of the 
river by the public in the rainy season ; and that the 
bunds interfered with the drainage of the country 
and tended to the injury of the crops and of the inha- 
bitants, The High Court held that section 62 did 
not authorise the passing of such an order. Qubbn 
«. OOLAH Dabbbbh 

[1 B. I*. R., 8. BT., 27 ; 10 W. B., Or., 86 

28. — Trespass by cattle.— Peso/ 

IBS , — ^A Magistrate issued an order wambg 
#SBers of cattle to take proper care of them ; and 
tkat in case of disobedience or neglect they would be 
Mui^ied according to law ; and did punish them for 
oisobedianoe under section 188 of the Penal Code. 
PM4 that the Magistrate was not competent, under 
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— continued. 

Trespass by cattle— eoaftaasd. 

section 62 of the Code of Criminal Procedure, 1861, to 
pass such an order. The order contemplated under 
that section is in the nature of an injunction, and such 
an order passed by a Magistrate would not be legaL 
The conviction under section 188 of the Penal C&de 
was therefore illegal. In thb mattbb of Amibaddi 
[2 R L. B., A. Cr., 46 

8. C. Quebn e. Ambbbuddebn 

[12 W.B.,Cr.,86 

29. " » ■ Penal Code, 

s. 289. — An order by a Magistrate prohibiting 
the straying of cattle within certain local limits 
is not an order within the meaning of section 62 of 
the Code of Criminal Procedure. There can be no 
conviction for disobedience of such order under sec- 
tion 289 of the Penal Code. Qubbn «. Mozafab 
Khalifa . . .0 B.Ij. B., Ap., 86 

S. C. COVBBNMBNT 0. MOZUFFEB EhALIFA 

[18W.B., Or., 21 

SO. Order to out down trees as 

being a nuisance. — Removal of nuisance. — Power 
of MagUtrate.^Vndier section 62 of the Code of 
Criminal Procedure, 1861, a Magistrate has no power 
to issue an order ex parte to cut down trees on the 
representation of a party supported by the report of 
the police that the Existence of the trees was a nui- 
sance. Qubbn v. Ram Chanuba Mooeebjbb 

[6R L. B., 181 

S. C. Uttam Chundbb Chattbbjeb «. Kam Chun- 
DBB Chattbbjeb . . 18 W. B., Cr., 72 

81. Order to remove stacked 

timber. — Criminal Procedure Code, 1861, e. 62. — 
Illegal order, — Where a complaint was mode by A. 
that timber belonging to his master, which had oeen 
cut and stacked in a certain place, had been removed 
by B., who said that the timber was cut not by Ale 
master hut by himself, and that he had| stacked it in a 
place whore he always put his timber, it was held that 
the Magistrate could not proceed under section 62 of 
the Code of Criminal Procedure, but was bound to 
try the charge brought against B., and either restore 
the timber to A, or leave it whore it was, according to 
the result of the investigation. Kabtiok Chunhbb 
Bal V. Chundbb Nath Chuckbbbutty 

[16W.B., Cr.,66 


82. Order as to holding of h&t or 

market. — Rival h&t», — Act XXV of 1861, s. 404.^ 
Judicial order. — Power of revieUm hg Migh Court . — 
An order of a Magistrate under seeUon 62, Criminal 
Procedure Code, 1861,— e.y., prohibiting one af two rival 
proprietors of two different bits from holding his hit 
on certain days of the week in order to prevent ob- 
stmetion, annoyance, and injury, — was not a jndicial 
order; and was, therefore, not open to revision by the 
High Court under section 404, Criminal Procedure 
Code. Pheab, J. (dissenting). Qubbn v. Abbas 
Au Chowdhby . AB X^B.,F.R»74 
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Order as to holdizig of hit or market— 
eomiinued, 

8. C. Abbas Ali Chowdhbt 0 . Illtic Mbah 

[14 W. Or^ 46 

ItALLA MitTBBJSBT SIKOH 0. KaJOOOMAB SibCAB 

[18 W. Cr., 28 

See as to section 518 the corresponding^ section of 
Act X of 1872, In this mattbb of thb petition 
OF Mokut Singh . . . .ON. 16 

88. JRival hdii, — Ori^ 

minal Procedure Code, 1861, a. 62 . — When two hits 
or markets were held on the same day on adjacent 
pieces of land, and it was shown to lead to riots and 
affray, and annoyance to persons lawfully employed in 
their usual avocations that they should be so held, an 
order by the Magistratt), under section 62 prohibiting 
the parties from holding the hits on the same day, 
was held to be a proper order under Miction 62, Act 
XXV of 1861. Queen 0. Kalieapbasad 

[6 B. L. B.» Ap., 82, note : 11 W. B., Cr., 6 

84. - " Criminal Proce- 

dure Code {Act XXr of 186t), a. 62.— Act X of 
1872, a. 618. — Sival hdta. — Power of Magiatrate „ — 
A Magistrate lias power, under section 62 of Act XXV 
of 1861, to prohibit a particular landholder from 
holding a liit on a particular s{K)t on a particular 
day, at least for a teiu|K)rary ))erlod, if ho is satisftod 
upon reasonable grounds that the order is likely to 
prevent, or tends to prevent, a riot or an affray. In 
TUB ICATTBB OF THE FETITTON OF DyKUNTBAK 

Shaha Hot . . . 10 B. L. B., F. B., 434 

8. C. Bteuntbax Shaha Hot 0 . Mr a j an 

[18 W. R., Cr., 47 

Overruling Shebb Chundeb Uhuttacharjkb 0 . 
Saaput Ally Khan . . 4 W. R., Cr., 12 

86. Order under a. 

518, Criminal Procedure Code, 1872. — Order to 
cloae a hAt. — In a case in which the Magistrate pass- 
ed an order under section 518, Criminal Procedure 
Code, for closing a hit on the ground that it was only 
a mile apart from another hat, and a breach of the 
peace was not unlikely, the Sessions Judge recommend- 
ed that the order should l>e set aside, section 518 
applying only when a breach of the peace was im- 
minent. Held that under explanation 2, section 518, 
the order could be made in all cases upon such in- • 
formation as satisfied the Magistrate, and the order 
was one which he had power to make. Bholanath 
B oss 0 . Koxububbin . . 20 W. B., 68 

86. ' ■- — Criminal Proce- - 

dure Code, 1872, a. 618. — The operation of section 
518, Criminal Procedure Code, was confined to cases 
where, in the opinion of the Magistrate, the delay 
which would be caused by adopting a different pro- 
cedure from that specified in the explanation to that ^ 
section would ** occasion a greater evil than that suf- I 
fered by the person on whom the order is made or 
would defeat the inteutiou of this (39th} Chapter." 
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a. UNOKB CBIMINAL PBOOBDITBl OODBS 

•^continued. 

Order as to holding of hAt or market— 

continued. 

Whore a Magistrate, without hearing the petitioner or 
giving him an opportunity of being hoard, and simplj 
on the foundation of a police officer’s report, direct* 
ed the petitioner to abstain from holding a hAt upon 
his land on a certain day, because another party Wl 
long been accustomed to hold a liAt on his land 
adjacent to tlio petitioner’s hAt on the day following 
that on which the petitioner held his hAt, it was held 
that his order passed under section 518 was uHa viree, 
the police ofiicer’s report being vague and insufficient, 
and a private interest of this kind not affording a 
ground for making an onler under section 518 or 
any other order under the Criminal Procedure Code. 
Banbb Maduub Guobb 0 . WooxA Nath Rot 
Chowbuut . . . . 21 W. R., Or., 26 

See Kali Nabain Roy Chowdhbt 0 . Abdool 
Guffoob Khan . . 22 W, R., Or., 24 

87. Criminal Proo#- 

dure Code, 1872, a. 618. — HAt, Removal of. Order 
of Magiatrate aa to. — Where a Magistrate made an 
order under section 518 of the Code of Criminal Pro- 
cedure (Act X of 1872), directing one of two rival 

. hAt proprietors to remove his hit to such a distance 
as to render it useless for the pur|)0SG8 for which it 
was established, it was held that the order came with- 
in the purview of the Full Bench decision of Qopi 
Mohun Mulliek v. Taramoni Chowdhrani, I. L. M., 
6 Calc., 7 : 4 C. L. R., 309, and might bo sot aside as 
in excess of jurisdiction. Sudbut ChunBBB Ban* 
NBBJBB 0. BaXA CHUBN MOOKEBJBB 

[ 4 O.I 1 .B., 4X0 

88. Order prohibiting une of 

musioal inatrument. — Criminal Procedure Code, 
1861, a. 62. — A Magistrate cannot, under section 02, 
Code of Criminal Procedure, in general terms forbid 
two parties to use any musical instrument in tlia 
neigh ItourhofMl of each other’s house, though he may 
forbid their doing so for the purpose of mutual an- 
noyance. In be Rax Chundeu Gkbb Gobsain 

[6W.R.,Cr.,40 

89 . Order stopping mtuio while 

paesing place of wornhip.— Illegal order.— An 
order of the Magistrate directing that all music should 
cease when any procession is passing a certain place 
of worship, — Held ultra virea. Muthialu Chitti 
0 . Baupun Saib I.L.R.,2MBd.,140 

40. Order prohibiting oolleotton 

of rents. — Diapute aa to right to rent hy rival pro* 

f ^rietora. — Criminal Procedure Code, 1872, e. 518.^ 
n COSO of a dispute l>etween rival partiea as to the 
payment of rents by teiuints a Magistrate has no 
power, under section 518 of Act X of 1872, to make 
an order that no rents shonld be collected until such 
time as the right and title of one party shonld have 
btN*n established by a competent Crart. PbosunnO 
Cooxak Chattibjeb 0 . Kxf&bss 

[8 0.1i.B.,881 
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^coniinued, 

4X, Order not to collect cesses. 

^Criminal Procedure Code, 1861, e. 62. — Magis- 
trato cannot pass an order, under section 62 of the 
Code of Criminal Procedure, directing a certain per- 
son to abstain from a certain act, or to take o^er 
with certain property, unless he is satisfied that such 
direction on his part is likely to prevent or tends to 
prevent a riot or affray; nor can he pass an order 
under that section, calling upon a person to enter into 
recognizances not to collect certain cesses. Iir ths 
KJiTTBB OV LTTOHHIFUT SlNOH . 14 W. Or., 8 

42, Order to prevent obstruc- 

tion,— Criiwfwo/ Procedure Code (Act XXV of 
1861), at. 62 andSOa.^Act X of 1872, as, 518 and 521. 
— Wl len a case falls both under section 62 and under 
Section 308 of the Criminal Procedure Code, the order 
of the Magistrate ought not to he absolute in the first 
Instance. Ho should give the defendant an opportu- 
nity to show cause against the order. Semble, — Whe- 
ther a case comes under either of these two sections 
or under both, the order of the Magistrate ought to 
oontidn a clear statement of the facts upon the basis 
of which the Magistrate has made the order. Ik thb 
KATTBB or Hahiicohak Maxo. 1k thb matteb 
O f JOTXBieTO MoOKBB. 8E 

[1 B. X.. B.. A. Cr„ 20:10 W. B,» Cr.» 6 

48 , - — . — - Procedure.— 

in scops both of a. 62 and a. 308, Criminal Pro* 
eedure Code, 1861. — In a case within section 62 of tho 
Code of Cnminal Procedure which also falls within 
the 8COJK5 of 8(iction 308 of tho same Code, a Magis- 
trate must conform to tho more )>articular directions 
of tho latter S(!Ction, not to those of the former, Khan 
CHAKP V. COILBOTOB OP BoOLUNDSHAHUB 

[1 BT. W., Pt. 7, p. UO ; Ed. 1878, 197 

44 , BemovalofobBtruotion.— 

Criminal Procedure Code^ 1861, a. 808, — Joint Ma^ 
giairaiein charge qfdiviaion. — l^cecdings under sec- 
tion 808 of the Code of Criminal Procedure for the 
removal of obstructions may be originated by a Joint 
Magistrate in charge of a division of a district. In 
TEB MATTBB Of THB rBTlTION OF I^NGHANUN BoSB 

[16 W. B., Or., 41 

46. ■■■. . Juriadiciion of 

Joint Magiatrate.'^ Criminal Procedure Code, a. 308. 
—The Magistrate of a district can alone hold procceed- 
Iflgs in a case (such as tho removal of a tliatched house) 
under section 808 of the Code of Criminal Procedure. 
The Joint Magistrate while in charge of tho Ma- 
gistrate’s offtoo has no such jurisdiction. In thb 
iiATi»B OV Qbbbbb Chukdbb Chuokbbbhttt 

[16 W.B.,Cr.,86 

48 . Order as to ftiture obetruo- 

ttl^ — 0:ffii«NaZ Procedure Code, 1872, aa. 521, 526. 
—Section 526. Criminal Procedure Code, 1872, docs 
^t enable a Magistrate to make any oMcrs except 
such as are mentioned in section 621, under which he 
can only deal with existing obstructions ; tho Magis- 
trate has no power to direct what is to be done in the 
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— continued. 

Order as to future obatruotion— coaftaaed. 

case of any future obstruction. Eashi Chhndbb 
Chuckebbutty V. Yab Maboubd 

[21W.B.,Cr.,10 

47. Bemo val of pubUo nulaanoe, 

— Criminal Procedure Code, 1861, a. 308. — Summary 
order to police, — In order to remove a public nuisance 
a M agistrate is bound to proceed under section 808 and 
following sections of Chapter XX of the Criminal 

I Procedure Code, and is not competent to pass a sum- 
mary order to the police to do so. Qubbn o, Daho- 
DUB Dabs 2 17. W., 462 

48 , Eulaanoe in public place, 

EecesBity for proof of.— CriwiaaZ Procedure 
Code, 1872, a. 521 . — In a prosecution under section 621, 
Criminal Procedure Code, it is necessary to show that 
the act complained of is a nuisance, and that it was 
committed in a thoroughfare or public place. MvB- 
HUB Ali «. Qundowbbb Sahoo 

[26 W.B.,Cr.,72 

49 . — Order for removal of prosti- 

tute. — Criminal Procedure Code, 1872, a. 521, — ^ 
Tho Code of Criminal Procedure (Act X of 1872), 
section 521, does not warrant a Magistrate’s interfer- 
ence with a prostitute for the purjwse of removing 
her from her dwelling-house simply on the ground of 
her profession, so long as she behaves herself orderly 
and (]uietly and creates no open scandal by riotous liv« 
ing. Nunho Kumabbb Peshaoubv. Anund Mohun 
Gooho . , . . 24 W. B., Cr., 68 

50, Order prohibiting crema- 

tion in certain place. — Criminal Procedure Code, 
1872, a. 521 . — An appli(‘ation to have it declared that 
a certain place could not be used for cremation pur- 
poses, w'ould not come under Act X of 1872, section 
521. Gudaphub Kamila v. Baipanath Jana 

[24 W.B., Cr.,e 

6L Private road with right of 

way over it. — Criminal Procedure Code, 1861, #. 
311 et aeq . — Section 311 of the Code of Criminal Proce- 
dure and the other soctious of Chapter XX of that 
Code referred to public thoroughfares and not to pri- 
vate roads over which a right of way has been estab- 
lished. Gooboo Cuubn Goon «. Gdnoa Gobinp 
Chattbbjbb .... 8W. B.,2d9 

52 . Dispute as to right to water. 

— In a esse of a dispute as to the right to the use of 
water tho Magistrate should not proceed as for a nui- 
sance under Chapter XX, Criminal Procedure Code, 
1861. Qubbk V Maphoo Chubn 

[13W.R.,Cr..61 

53 , Obstruction of drain.— CVt- 

minal Procedure Code, 1861, a. 308 . — The obstruction 
of a drain into which the sewage of complainant’s pre- 
mises fell does not fall either under section 808 or 
320 of the Code of Criminal Procedure, but is matter 
for a civil suit and injunction. In br Troylaxnath 
Boss . . .. 6W.B.,Cr.,6e 
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54 , Prevention of nuiaanoe by 

pablio * — Criminal Procedure Code^ 1861^ ». 308 , — 
Section 308 of the Criminal Procedure Code, 1801» 
does not apply where a private individual charges the 
public with committing a nuisance in the exercise of an 
admitted right Bbohabam Quoboobb v. Boistitb- 
HATH Bhooyak . . 14 W. 177 

55 . — Order fbr protection of pub- 

lic health. — Power of Maguttraie , — Criminal Proce- 
dure CodeJ872, e. 521.— A Magistrate's powers, under 
section 521 Code of Criminal Procedui'C, are conHnetl to 
the instances s{K‘ciftcaHy umntioned in that section, 
which does not confer general powers wyton a Magis* 
trate to pass any order he may consider necessai'y for 
the protection of the ))ublic health. It is only from 
a thoroughfare or public place that under that section 
a Magistrate is at liberty to direct a nuisance to l)o 
removed. In thk icattbb of thr prtition op Soo- 
JAUT Hossbin .22 W. R., Cr., 19 

Pbtambcb JUGt «. Nasabuddy 

[25 W. R., Cr., 4 

50 , Obstruction of thoroughfare* 

— Criminal Procedure Code, 1861, e. 308. — In the 
case of a complaint under section 308 of the Code of 
Criminal Procedure, for the removal of an olwtruction 
from a thoroughfare, a Magistrate should first inquire 
if the road is a public one or not. If he finds in the 
affirmative, he has jurisdiction to proceed ; if in tho 
negativ<>, he should withhold his hand and abstain from 
carrying out the order for the removal of the obstruc- 
tion. In the matthb of the petition of Broha- 
bam Biiuttacharjer . . 16 W. B., Cr., 67 

67. — Private road , — 

Criminal Procedure Code, 1861, a, 308. — Although a 
rojul may be a private one, a Deputy Magistrate has 
jurisdiction to make an order under section 308, 
CiKle of Criminal Procedure, 1861, if it a;»|>CHrH that 
section 320 applies b) it, — that is, if it is open to tlie 
use of a certain class of (HTsonM who use it a few 
days before the oeourrunce of the dispute. Tabineb 
Chcbk 8hau V, Bonokali Nag 

[19W.IUCr.,88 

53 . Order not to flrequeut pub- 

lic places. — Criminal Procedure Code {Act X of 
1682), e. 133, — A general order of the Magistrate 
directing the public not to fre(juent tho roads and 
public places in a village between certain hours is one 
made without junsdiction under section 133, Act X 
of 1882. In the maxteb of KoicrL Kkisto Bunick 

[12 C. li. R., 281 

59 , Obstruotion of public ways. 

— Dispute aa to public right. — The powers emhodic^ 
In sections 133, 134, 185, 136, 137, of the Criming 
Procedure Code, 1882, with regard to the obstruction of 
public ways, are not intended to be exercised where 
there is a bond fide dispute as to the existence of the 
public right. Where there is such a dispute, the Court 
should pass no order under those sections until the 
public right has been established by proper legal pro- 
ceedings, civil or criminal. Basakuhdin Bhdiah v. 
Bahab All . L L. B., 11 Calc., 8 
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— continued, 

Obstruotion of public ways— ccsfiiwiBdi 

Lai;l Miah V. Nabib Kualabhi 

[I.li.R.,12 0Alo,»696 

60. ■ - - Criminal Proed^ 

dure Code, aa. 133, 135. — Application for order to 
remote ohatruction. — Disputed title,— jurisdiction 
of Criminal Court. — Whore an application is inado 
under section 183 of the Criminal Procedure Code, 
1882, calling on a person to remove an obstruction, 
and such person ftoad raises a question of title,— 
Held that the case then becomes one for a Civil Court. 
The section contemplates only an inquiry as to the 
exisUmce or uon-existeiici’ of the obstruction com- 
plained of, not an inquiry iuto disputed questions of 
title. Askab Mba V, Sabhab Mba 

[ 1 . 1 .. B.,120alo.,187 

Lall Miah c. Nazib Khalabhi 

[ 1 . Ii. R., 12 Oslo., 696 

01 , Order requiring abatement 

of nuisance in certain time.— CVtininaZ Proce* 
dure Code, ea. 133, 137, 140,— A SuMivisional Magis- 
trate having made a conditional order, under section 
133 of the Coilo of Criminal Procedure, against a 
]K*rson to abab' a nuisance or appear and show (»iuse 
lM»forc a Second Class Magistrate why the order should 
not be enforced, the said jH.»rson ap^wared as directed 
and the order was mtulc absolute under section 187. 
The Second Class Magistrate then issued a notice and 
onler under section 140, requiring the nuisance to be 
abated within a certain date. The District Magistrate 
having referrtMl the cascj on tlio ground that the 
Second Class Magistrate had no jurisdiction to pass 
dnal orders in such cases, — Held that the order was 
not illegal. In be Nabasimiia 

[I. L. R., 9 Mad., 201 

02 , Judicial proceeding.— CriW- 

nnl Procedure Code, 1861, aa. 308, 404. — An order 
made by a Magistrate niidei section 308 of Act XXV 
of 18(>1 was not a jndi<‘ial proceiiding within the 
meaning of seetion 404 of that Act. Ahubuunbb e. 
Kbshav valad Taku Patil . 4 Bom., A. O,, 150 

Contra, (COLLECTOR OF HOOGIILT v , TABAKNATH 
Mvehopaouya 

[7 B.L. R.,449: 10W.Bh68 

Such an order is now by N]N3cial enactment made a 
judicial order. 

03 , Procedure. — Mules in Criminal 

Code . — Criminal Procedure Code, 1861, $, 806,— 
Where a Magistrate has coinmenctHl proceedings under 
section 308 of the Code of Criminal Procedure, he is 
not at liberty to proceed otherwiwi tlian In contonoity 
with the rules laid down in Chapter XX of the Code. 
QcKEK V, PiTTi Singh . 8 W. B., Or., 87 

04 , Opporlunitg to 

show cause. — Criminal Procedure Code {Act XXV 
of 1861), Ch. XX, aa. 306 815.— Order of UagiM- 
trate . — A Magistrate does not act legally under tlmt 
chapter, if he docs not first call on the person with 
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IProoedXLte-^oontinued, 

whose property he proposes to interfere to appear and 
show cause. Collrotob of Hooohlt v. Tabak 
Katb Mubhopadhya 

[7 B. L. 449 : 16 W. B., 68 
300 Qfbbn «. Bai Laohicipat Sinoh 

[6 B. Ii. B., Ap., 81 : 14 W. B^ Cr^ 17 
and iB BB Kalidas Bhattachabjeb 

[6 B. 1j.B., Ap., 88t note 

65 . - Opporiuniijf io 

flow oofMf . — Criminal Procedure Code (Aet X ^ 
18Sl9), f. JSS . — Erection qf huildinge^ — XJnoondi- 
tional order, — Every order made under section 188 
of the Code of Criminal Procedure, Act X of 1882, 
must appoint a time wiUiin which, and a place whore, 
the person to whom it is directed may appear before 
the Magistrate, and move to have the order set aside 
or modihed. No unconditional order can be made 
under that section. Empbsbs e. Bbojoeabt Boy 
CaowDHBT . . I. Ii. B., 9 Calo., 687 

66. " ■ Opportunity to 

ehow cause, — Criminal Procedure Code, 187 2^ f«. 
82i, 825, 828, — An order oy a Magistrate under sec- 
tion 621, Act X of 1872, for the removal of a nuisance, 
does not become absolute until an opportunity is given 
to til^e person affected by it to show cause why the 
ot^r should not be carried into ofTect. No order can 
be made under section 628 of the Code unless there is 
imminent danger or fear of injury of a serious kind to 
the public involved in the case : and where a Magis- 
trate who had made an order under section 621 subse- 
quently directed further inquiry to be made, it was 
held that he must bo considered to have abandoned 
his proceedings under section 628, and that he should 
have proceded under section 628 instead of lining 
the par^ charged under section 188 of the Penal 
Code. Qubb» o. Bbojbbdbo Lal 

[21 W. B„ Cr., 86 

67. ' " - ■ Obstruction in 

public way, — Inquiry under e, 133, Criminal Proce^ 
dure Code (Act X of 1882), — Precious orders when 
no bar to such inquiry, — An application was made 
under section 133 of the Criminal Procedure Code 
(Act X of 1882) for the removal of an obstruction in 
a public thoroughfare, but after a personal local 
inspection by the Magistrate aud without any evi- 
dence being taken, the parties were referred to a civil 
suit, and the order was refused, the Magistrate hold- 
ing that tile way was not a public way. A civil suit 
was then filed, aud daring its pudency a second ap- 
^ioation was made under section 133 of Act X of 
1682, with a like object, which was refused ou the 
ground that the civil suit was pending, and that there 
,was no likelihood of a breach of the peace. The civil 
sqlt resulted in the way being held to be a public 
thioroughfare. A third application was then made 
under section 133 to have the obstruction removed, ] 
but the Magistrate held that in face of the two pre- ! 
vUms orders he could not interfere, ffeld that the | 
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Prooedure -^continued, 

order of the Magistrate was wrong, upon the ground 
that he was bound to make such inquiry, and as there 
never had been any inquiry into the matter, the first 
decision being no decision at all, but a mere dictum 
of the Magistrate upon a personal local investigation 
without hearing evidence, and thus not on judicial in- 
quiry, and the second decision being based merely upon 
the pendency of the civil salt and the previous im- 
proper order, and that neither of these orders operated 
therefore as a bar to the Magistrate inquiring into 
the matter of the present complaint. Maxhab Lall 
Saha v, Maxhab Choba Saha 

[Ll4.B.»UOalo.,271 

68. ' ' ■■■■■■ — I Order calling on 

party to appear and show cause, — Criminal Prooc^ 
dure Code, 1861, s. 308, — Metnoval of nuisance , — 
Pilling up tank, — Held that a Magistrate cannot 
proceed to pass an order for the removal of a nui- 
sance, under section 808 of the Code of Criminal Pro- 
cedure, without calling on the party to show cause 
why the order should not be passed against him, and 
without hearing the objections, oven if they are filed 
after the time fixed for their presentation, but before 
ho takes up the case. A Magistrate’s power to fill up 
a tank is by section 308 limited to liaving it fenced 
in ; but where the tank is proved to be injurious to 
the community ho may under that section treat it as 
a public nuisance, and cause it to be filled up, Qubbb 
V, Bistoo Chubb Chuckbbbutty 

[10W.B.,Op.,27 

69. ' ' Appearance of 

party to show cause, — Where a person to whom an 
order has been issued under section 521 of the Code 
of Criminal Procedure, api^ears io show cause against 
such order, the Magistrate is bound to take evidence 
under section 525 of the Code. In thb matteb of 
Mohub Mandab . . . 8 C. 1«. B., 481 

70. Appearance of 

party to show cause, — Criminal Procedure Code, 1861, 
ss. 303,404, — Thor oughfare,-^ Obstruction, Eemocal 
of. ’-•^Powers of Magistrate.^Where, in a proceeding 
before a Magistrate under section SOS of the Code of 
Criminal Procedure, for the removal of an obstruction 
from a thoroughfare, or public place, the accused 
appears and shows cause, it is the duty of the Magis- 
trate to inquire whether there is a thoroughfare or 
public place, and whether there is an obstruction. 
If the Magistrate makes the inquiry upon evidence 
before him, he does not act without jurisdiction, or 

I in excess of jurisdiction. The High Court cannot 
I set aside his order except for an error in law, or an 
{ excess of jurisdiction. It is not a ground ^r inter- 
I ference that the Magistrate has come to an erroneous 
' decisiou upon the evidence. ABasLO ». Cabgill 

[8B.L.B..417: 18 W. B., Or.. 41 

7L . ' Appearance ef 

party to show causs. — Criminal Prooedure Code (Aei 
XXV of 1861), s, SOS.^Order made without record^ 
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8. UNDER CRIMINAL PROCEDURE CODES 

— eontiumBd, 

Frooedure-^con/iitmed, 

inff evidence * — Where the Map^istratc, on the report 
of the Civil Surgeon of the district, passed an order 
under section 808, Act XXV of 1861, that the defend- 
ants should appear and show cause why certain tan- 
neries should not be removed as being a nuisance and 
injurious to health, and after the defendants had 
shown cause, the Magistrate went himself to the 
place and thereupon m^e his former order absolute, 
the High Court, on an objection that the order was 
not legal, it having been made without recording 
legal evidence, refused to interfere. Quben e. kLk 
Bukbh 

[7 B. Xa B., 482, note: 12 W. B., Cr.. 24 

72. Slaughter-houae, Order pro- 

hibiting . — Criminal Procedure Code, 1861, s. 308, 
— Power of High Court to interfere with order . — 
When a Magistrate, under section 308, Criminal Pro- 
cedure Code, has ordered the suppression of a trade 
or occupation as a nuisance and injurious to the 
health of the community, the High Court will not 
interfere, unless they find either that there was no 
reasonable evidence before the Mogistra'to of the 
trade being injurious to the health and comfort of 
the community, or that the cause shown was such as 
ought to liavc satisfied the Magistrate that his order 
for suppressing the trade was not reasonable and 
proper. The Court take the findings of fact by the 
Magistrate to be correct, unless they see that there 
is not on the record any evidence to warrant such 
findings. Mukioipal Commissionbbs fob thb 
S uBUBus OF Calcutta «. Amavat Alt 

[7 B. L. B., 516 

73. " ■ Criminal Proce^ 

dure Code, 1861, *. 308. — The condition and the 
con'iuct of an oid-ostablishod slaughter-house were 
proved to be, in fact, an offensive nuisance and 
dangerous to the health of the neighbours ; but the 
evidence did not show it was in a worse condition 
than at any time since its establishment ; the occu- 
piers, when summoned, refused to ask for a jury 
un 4 ler section 310, Criminal Procedure Code. Held, 
the Magistrate was justified in suppressing the ** trade 
or occupation under section 308. Municipal Coic- 
XISSIOKKBS OF TUB SUBUBBS OF CALCUTTA V, 

Mauombb Ali 

[7B.Ii. B„499: 16W. B^Cr^e 

74. — Private elaugh* 

ter-houee, — Criminal Procedure Code, 187ii, e. 521.^ 
Where a Deputy Magistrate had treated the slaugh- 
tering of cattle as a nuisance under section 521 of 
the Criminal Procedure Code, and ordered its discon- ' 
tinuance within a -private enclosure belonging to some 
Mahomedans, — Meld that, though the act complained 
of might be shocking to the prejudices of Hindus, 
it could not properly be re^rdod as a nuisance, and 
that, at any rate, the act being done in a private place 
and not on a thoroughfare, it could not be dealt with 
under section 521. Muzeub Ali v. Qukdowbbb 
Sahoo .... 25 W. B., Op., 72 


KUIBAlTCnB— bob Ni wsJ. 

2 . UNDER CRIMINAL PROOBDUEB CODES 

— oonfimied, 

75, Order to pall down hOQBa*-* 

Criminal Procedure Code, 1861, e, gf 

jurora.^ Illegal order. — Obatruction to pnhUe map* 
— The Magistrate of a district issued an order, unw 
section 308 of the Code of Criminal Procedure, calling 
upon the ^letitioner to remove a building, on the 
ground that it was unlawful obstruction upon a high 
road. A jury of five persons was apjwinted by 
Magistrate's sm^ccssor, under section 810, to report 
within fifteen days whether the order was reasonable 
and proper. The jurors, being without instruction, 
took different views as to the performance of their 
duties; but four of them visited the promises, and 
were unanimous in finding that the building com* 
plained of was not on the high road at all. Five days 
after receiving reports to this effect the MagistriAe 
issued another order to the petitioner, requiring him 
to pull down his house within fifteen days, as the 
jurors had made no report within the time pre« 
scribed. The ])otitioner showed cause under section 
813, but without effect, and the order was repeated. 
The proceedings wore ultimately forwarded to the 
Sessions Judge, whose successor in office returned 
them with the remark that nothing appeared to have 
been done contrary to the law for the removal of 
nuisances. Held that the ])etitioner had showu suffi* 
cient cause to satisfy the Magistrate, ubder section 
313, that the order to pull down the house was not 
reasonable and proper. Uxo. v. Dalbukbam Habi- 
BUAi • • .2 Bom., 407 : 2nd BdL, 884 

73, „ Kuisanoe oaused by tank,— 

Criminal Procedure Code, 1861, a, 308, — Removal of 
tank , — The order of a Magistral under section 808, 
Code of Criminal Procedure, should be confined to a 
direction to remove the nuisance complained of. In 
the case of a tank, the Magistrate cannot order the 
proprietor to excavate it. The proprietor ought to 
have the discretion allowed him as to the mode in 
which he will remove the nuisance caustxl by the tank. 
If a Magistrate is compelled to direct tlie excavation 
of tlu5 tank, the actual cost of excavation can alone be 
chargiMl against the proprietor, at whose disposition 
the soil taken out in the course of excavation must 
be placed. IB tub mattbb of Paul Dosb 

[10W.B.,Or„51 

77, PreBomption M to plBoe being 

public thoroughfare.— '/Vadtay of jurv.--^Inier* 
ference of High CoarL— The fact of a Magisi^te 
taking action under section 621 of the Code of Ori* 
ininal Procedure is primd facie suffioient to show that 
he C4)nsiders the locue in tfuo to be a thorougfafiire or 
public place, and if no objection is taken that it is not 
such, and the jury find that the order made under 
that section is reasonable and proper, the High Coart 
will not interfere. iK tub mattbb of Imakbi Kham 

C8C,l4.B„d98 

78. Punotlong of Jury.— 05 . 

flrttc^toa. — Public thoroughfare, — Procedure, — 
Before a Ma^trate can make an order under 
section 521 of the Code of Criminal Proo^nre to 
remove an obstruction from a path alleged to be a 
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ii- VKDBK CRIMINAL PROCBDVBB CODES 
•-•e^nHHued, 

Vvnotioiui of ivaj-^eontimied, 

public thoroughfare, he must first, in a proceeding 
Wd under section 682, have come to the conclusion 
that the path is open to the use of the public. The 
only functions which a jury appointed under sec- 
tion 628 can exercise, are to consider whether the 
order made by the Magistrate under section 521 is 
reasonable and proper, it beinf^ no part of their duty 
to determine the rights of parties in property. Meld, 
therefore, that where a Magistrate, through a mis- 
taken view of the law, ordered the removal of an 
obstruction on a pathway under section 621, and had 
farther submitted this order to the consideration of a 
jui^ appointed under section 628, before he had him- 
self come to a conclusion whether such pathway was 
a public thoroughfare, the only course loft open to him 
under such circumstances was to stay all proceedings 
. iidtlated under section 521, and take action under 
lection 632. In tsi mattbb of thb fbtition of 
Chubobbnath Sen 

CL Is, R.. 6 Oalo^ 876: 6 O. L. B., 879 

79, — 11 .— — Application for Jury.— 06- 

lipaUon of Magiefrait to appoint jury. — Criminal 
jh^edure Code, 1S72, s. 621. — When the person, on 
whom a notice has been issued under section 621, 
Code of Criminal Procedure, applies for a jury, the 
Magistrate is bound to appoint one, and cannot decide 
the matter by a local inquiry. In tub icattbb of 
Mothoob Chunobb Doss . 2 C. L. R., 609 


80. 


—— Question referred to jury.— 

Mffeot of ref erring a question not for jury to decide, 
•^Held that the agreement of the accused to refer 
the matter to a jury, which hail given the case against 
them, in no way deprived them of their legal rights, 
or affected the fact that the question of the ex- 

d iency of discontinuing the alleged nuitonce, which 
been referred to the jury, ought not to have 
been so referred. Muzhub Ali v. Gundowbbb 
8ahoo . • . • 26 W. R., Cr., 72 


gX. ' — Disoontlnuanoe of prooeed- 

IngS. — Criminal Procedure Code, 1872, s, 521 , — 
Aheenoe after enquiry of ground for proceeding 
yWrfAer.— When after inquiry a Magistrate finds that 
there is no sufficient cause for proceeding under sec- 
tion 621 of the Code of Criminal Proo^ure, he is 
oompatent to let the matter drop. Ik bb Shonai 
P oEAiCAKiOK. Shonai Pobakaniok v. Joobndko 
Sbava 1 O. L. R., 486 

99 , , Withdrawal of case.— Code 

of Criminal Procedure {Act X of 1872), s, 521 , — 
Where a Migistrate, in a proceeding under section 
621 of the Code of Criminal Procedure, satisfies him- 
self that there is no necessity for proceeding further 
under that section, ho is competent to let the matter 
diop. In re Shonai Paramanick, 1 C. L, R., 486, 
loUowed. In thb mattbb of thb petition of 
lilirB Ghttndbb Nath. Issue Chukdbb Nath o. 
lUu Chvbk Nath 

[LIi. R., 8 Calo., 888: 11 0. L. R., 286 


JSnJlBAlUCm-HfonHnML 
2. UNDER CRIMINAL PROCEDURE CODES 
— cotsHnued, 

88. Procedure after decision by 

jury.— Crtmiiiaf Procedure Code, 1872, se, 528, 526, 
— Order of Magistrate after decision of jury,— A 
Magistrate who on the application of the party called 
on refers a matter as to whether a pathway is a 
thoroughfare or not for the consideration of a jury 
under section 528 of the Criminal Procedure Code, 
1872, is bound to make an order upon the report of 
the jury and in accordance with their decision as re- 
quired by section 626 of the Code. Nyan v. Shbb 
Ali • • . . 22 W. R., Cr., 88 

8. PUBLIC NUISANCE UNDER PENAL CODE. 

84. Prescriptive right.— No 

length of enjoyment can legalise a public nuisance. 
Municipal Commibbionebs of Sububbs or 
Calcutta o. Mahokbd Ali 

[7 B. L. B., 499: 18 W. B., Cr., 6 


86. XTnfenoed well. — Penal Code, 

ss. 290, 43, — Omission to fence a well on private 
ground within eight yards of a highway and open to 
it, is not punishable as a public nuisance. Qitkbk o. 
Anthony . • L Ii. R., 6 Mad., 280 

86. Omission to keep ponies 

from straying. — Penal Code, s. 290. — The omission 
of a person to keep his ponies from straying is not a 
public nuisance punishable under section 290 of the 
Penal Code. Joynath Munbul v. Jamul Sheikh 

[0 W, B., Or., 71 


87, Prostitute visiting dak- 

bungalow. — Penal Code, s, 290, — A prostitute by 
visiting a dak -bungalow at the request of a {^rson 
staying there, but against whom there is no evidence 
of any impropriety of speech or gesture or act, or 
that she had occasioned annoyance to the public 
generally or to any persons who, in the exercise of 
their public right, were lodging in the bungalow, is 
not liable to bo convicted under section 2^ of the 
Penal Code as having committed a public nuisance. 
Qubbn 0. Besum • . . 2 hr. W., 849 

88. Requisite proof.— PeneZ Code, 

8, 290, — Offence under special law. — In a case of 
public nuisance, under section 290 of the Penal Code, 
it must be proved that injury, danger, or annoyance 
has been c^ustnl, either in regard to the enjoyment of 
property or the exercise of a public right on the 
j)art of a portion of the community or of any parti- 
cular class of people. The fact that there is a special 
law to meet a ^mrticular offence (in this case, cattle 
trespass) does not prevent the punishment of the 
offenders under the Penal Code, if *an offence which 
could have been rightly punished under toe Penal 
Code >va8 established. Onoobam v. Lamessob. 
Webstbb V. Ksena . 9 W. R., Or., 70 


89. — — Penal Code, », 

291. — Previous conviction and order to desist, — Be- 
fore a conviction can be had of committing a public 
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8 . PUBLIC OTISANCK UNDEB PENAL CODE 

•^continued, 

Bequislte proof’— continued. 
naiBance under section 291 of the Penal Code there 
must be proof that there was a previous conviction 
of an offence and an injunction by a public sen^ant to 
desist from continuing such nuisance. In thb mat- 
TBE or Mohebh Cuundbb . 20 W. Cr.» 55 

00, Erection of ahed for reli- 

gions ceremonies.— Psaa^ Code, et. 268, 290.— 
Annoyance to persons of other religion. — Certain 
Mahomedan inliabitants of a village eroctedi during 
the Muharram, a temporary shed on land forming 
part of the village site and placed in the shod a reli- 
gious symbol. They were convicted by a Magistrate 
under section 290 oi the Penal Code of committing a 
public nuisance, on the ground that their act was 
certain to cause annoyance to the Hindu inhabitants 
of the village whose temples were in the vicinity, and 
was, therefore, calculated to lead to a breach of the 

S ublic peace. Beld that the conviction was illegal. 
luTiUMiBA V. Queen- Empbesb 

[I. U B., 7 Mad., 590 

OL Bepeating or oontinuing 

public nuisance. — Penal Code, s. 291.— Injunc- 
tion by public servant not to repeat or continue . — 
Criminal Procedure Code, 1882, ss. 134, 148, 144, 
ech. V, form 20. — To support a conviction under sec- 
tion 291 of the Penal Code, there must be proof of an 
injunction to the accused individually against repeat- 
ing or continuing the same particular public nui- 
sance. It must be shown that the person convicted 
had on some j)rovious occasion committed the parti- 
cular nuisance, ha<l lieeii enjoined not to repeat or 
continue it, and had repeaUnl or enntinuod it. The 
authority under which a Magistrate can order or 
enjoin a person against repeating or continuing a 
public nuisance is section 143 of the Criminal Proce- 
dure Code. It is the infringement of this order tliat 
is punishable under section 291 of the Penal Code. 
What is contemplated is an order addresscHl to a 
particular ]>er8on. A Magistrate’s powers to deal with 
public nuisances are contained in Chapters X and XI 
of the Criminal Procedure Code. Chapter XI is 
only properly applicable to temporary orders in nr- | 
gent coses. It is only in such cases that an order 
may lx* made ex parte, and any exception is allowed to ' 
the general rule that it shall directed to a particu- I 
lar individual. In such emergent coses an order I 
may, under section 144 of the CVide, l>e directed to 
the public generally, when frequenting or visiting a i 
particular place, to abstain from a certain act ; but | 
this provision does not apply to a proclamation | 
directed not to the public generally frequenting or 
visiting a particular place, but to a portion of the. 
community. Queen- Empbbsb «. Jokhu 

CI.I..B.,8AIU8e 
OTECTTPATIVB WIIX. 

See Dbclabatobt Dbcbke, Suit fob— Rb- 
TBBHIONBBS . I. L. B., 7 AIL, 163 
See Dbclabatobt Dbcbbk, Suit fob — 
Suits concebnino Documents. 

[LUR^l All.,688 


EU JNCITPATXyB WnjW-eoBlftMifA; 

See Cases unbbb Hindu Law— W nak— 
Nunoufatitb Will, 

See Will— Nuncupative Wills. 

• [8 W. 68 

O 

OATH. 

See Witness— Civil Cases— Swiabhics 
Ac., OF Witnesses. 

[lMadHe9,xio48 
2 MbcL, 246 

See Witness— Cbiminal Cases— Sweah: 
iNQ, Ac., OF Witnesses. 

[18 

Administration of, by arbitratorSi 

See Appellate Coubt— Objection taken 

FOU FIRST TIMH ON APPEAL— SPECI AD 

Cases— Awabd . I. L. B., 1 AIL, 686 

See Arbitration-Awarps— Validity of 
Awards and ubound fob bbttino 
TUBM ABIDE . I. L. B., 1 AIL, 588 

Agreement to take— 

See Compromise— Com pbomisb of Suxts 
UNDER Civil Pbookdue Cope. 

[4 Mad., 422 
4 Mad., Ap., 8 

1 , - Power to administer oath.— 

Act Xof 1861.— Mod. Rege. Ill of 1802, s. 6, and 
1 1 of 1816, s. 27 . — SiiKie ilio repeal of section 27 of 
Madras licgiilation VI of IHKi, and section G of 
Mtulras Hcgulatiou HI of 1802 by Act X of 1661, 
the Court has no longer tlio ]x>wor of settling cases 
by “ oath.” Anonymous . . 4 Mad., Ap., 8 

2. Non-judicial pro* 

ceeding.-- Charge of giving false evidence on. — In a 
non-judicial proceeding, tin- object of which is to 
discover the wriU^r of a scandalous petition, it is not 
competent for the Magistrate conducting the pro« 
ceeding to administer an oath. Tlie High C^rt 
revers<*d a conviction for giving false evidence where 
an oath was administered under the above circum- 
stances. Kbo. V. JiBHAi Vaja . 11 Bom., XL 

OATHS ACT aV OP 1872). 

Omission to take oath or taking 4i 

irregularlg.—VTidcr Act VI of 1872, section 5, tho 
omission to take any oath, or any irregularity in the 
form in which it is administered does not invalidate 
the proceedings. Queen v. Tabinee Chubb Boss 

[2lW.B,,Cr„8l 

(X OP 1878), ts. 8-ia 

See Appeal— Abbitbation. 

[I.L.B.,4A1L,886 

See Abbitbation— Kevocation of, ob 

WITHDRAWAL FROM, AbBITBATION. 

[LXi.B.,4AlL,808 
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See BB8 JtTDIOATA— A bjvdioatioks. 

CI.Xi.B^6Ma<U269 


- 0 . 11 . 


See Bbb Jitdioata— Adjudioatioks. 

[I. li. B., 6 Mad., 259 

L Agreement to he hound hg 

oath.^^ndgment on euoh agreement, — Mad, Reg, 
III of 1806, e, 6 , — The mere agroement of one 
of the parties to a judicial proceeding to be 
bound by the oath of the other is in itself no ad- 
justment of the suit. If the matter stated in the 
agreement is sufficient as the grounds of a decision, 
a judgment may be passed, for then it would be 
conclusive evidence under the Oaths Act. The 
diiference between Regulation III of 1802, section 
6, and the Indian Oaths Act, 1873, section 11, dis- 
cussed. Vabitdbta Shakboo v, Nabaina Pai 

[I. li. B., 2 Mad., 366 

51, — — - and a. 8. — Defendant exa* 

mined in neualform , — Section 11 of the Oaths Act 
(X of 1878) is not applicable to the evidence of a 
defendant who has been examined under the usual 
form of oath, and not under any oath or form of 
affirmation under section 8. Sbbbmunt Kam 
Totadab 0. Bam Kishbn Sbk . 22 W. B., 887 

— 0. VSL^Refutal to tahe the oath, — JVs- 

mmption, — ^Whore the lower Appellate Court, at the 
instance of the defendant, called upon the plaintiff 
to swear on the Koran that the defendant's case was 
false, whicli the plaintiff refused to do, — Seld that 
the lower Appellate Court was justitied in raising 
a presumption, from the plaintiff’s refusal, that his 
case was false, the Court having power to act as 
it did under the provisions of Act X of 1878. Ibsen 
ICbah c. Kalabam Chunobb Naw 

£2 C. L. B., 476 


0.13. 


See Abbitbation—Awabdb— Validity of 
Awards and grounds fob sbttino 

YHBM ABIDB . I. la. H., 1 All., 636 

• Omieeion to tahe evidence on 


oath or qfirmation, — ^The word ** omission ” in sec- 
tion 18 of Act X of 1873 includes any omissipn, 
and is not limited to accidental or negligent omis- 
dons. Jaoxson, J,, dissented. Qubbn v, Sewa 
Beogta 

[14 a la B., 7. B., 294 : 23 W. B., Cr., 12 

2, Omieeion to tahe evidence 

00 oath or o^mo^tON.— Section 13 of Act X of 
1878 does not render the oddence of a child of nine 
yean of age inadmissible, if the evidence has been 
advisedly, and not by an omission, recorded without 
any oath ora ffirmation. Queen v, Anunto Chuck- 
WiUTTY 

£14 B.L. B., 295, note: 22 W. B., Cr., 1 


2, — — — Competent witneee, — The 

eeousad was charged with throwing B* and C. down 


OATO8 ACT (X 07 IBlSh^Hmted. 

a well. She was charged with the murder of B. under 
section 802 of the Penal Code, and on that charge 
she was tried and acquitted. Thereupon the Joint 
Maj^strate, without holding any further preliminary 
inquiry, committed her on a charge under section 
dW, of attempting to murder C, The only eye- 
witness of the offence, according to the Sessions 
Judge, was a child, and as she did not understand the 
nature of an oath or solemn affirmation, her evidence 
was taken on simple affirmation. The jury found 
the prisoner guilty and she was sentenced to ten 
years* transportation. Meld that the omission to 
administer either an oath or solemn affirmation, 
although knowingly made, did not render the child’s 
evidence inadmissible. Qubbn v. Itwabya 

£14 B. li. B., 64: 22 W. B., Cr., 14 

Omieeion to etoear jury in 


eeaaione case, — Quare, — If the jury in a sessions case 
are not sworn, whether the omission is one which 
would be covered by section 13 of the Oaths Act, 
1878. Qubbn v, Bambodoy Cbuoebbbutty 

£20 W. B., Or., 19 

OBJECTION TAKEN 70B 7IB8T TIME 
ON APPEAL. 

See Casks under Affbllatb Court — 
Objbotion taken for first time on 
Appeal. 

See Casbs under Jurisdiction— Ques- 
tion OF Jurisdiction. 

See Cases under Privy Council, Prac- 
tice OF— Practice as to Objections. 

OBJECTIONS— 

See Cases under Appeal— Objections 

BY KbSFONDENTB. 

See Cases under Remand — Objections 
TO Findings on Remand. 

OBJECTIONS TO BEPORT 07 COMMIS- 
SIONERS 70R TAKING ACCOUNTS, 
MEMO. 07-^ 

See Practice— C rviL Cases— Commis- 
sioner for taking Accounts. 

£1. L. B., 1 Som., 168 

OBSCENE PUBLICATION. 


Fenal Code, s, 293,^De8truotion of 

hook hy order of Criminal Court, — Act X of 1872 
(Criminal Procedure Code), s, 418,-- A book may be 
obscene, within the meaning of the Penal Code, 
altliough it contains but a single obscene passage. 
The dtffenco to a charge of selling and distributing 
certain obscene books was that they were sold and 
distributed in good faith in prosecution of a reli- 
gious controversy. Meld that the excessive obscenity 
of such books took away the protection which their 
controversial nature might otherwise have afforded 
them. Also that the intention of the seller and dis- 
tributor must be gathered from the character of the 
matter contained in such books. As he had chosen 
to sell and distribute what was obscene, it must be 
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OBBOSBrX WBUOATIOS—eontimud. 

premimed that he intended the natnral coneequencei 
o£ bis Acty namely) corruption of the minds and pre* 
jndice of the morals of the public. It was not suffi- 
cient for him to say that his intentions were good. 
It was his public act that must bo the test of his in- 
tentions ; and having done an unlawful act, it was no 
answer to say that ho thought it lawful. Qkmm y. 
Sicklin, L, R., 8 Q, S., 860 ; and Steele v. Brannan, 
jL. R,, 7 C, P., 261, followed. At the conclusion of 
the trial of a person for the sale and distribution of 
obscene books, the Court trying him ordered the de- 
struction of certain copies of such books, voluntarily 
surrendered by him, under section 418 of the Crimi- 
nal Procedure Code. Meld that such Court was not 
empowered by that section to make such an order. 
Empbbss of India e. Indabman 

[I.li.B.,dAU.,887 

OBSTRUCTING NAVIGATION. 

— " ' Benff. Act V of 1864 . — To render a 

person liable to punishment under section IG, lleiigal 
Act V of 18G4, for obstructing the lino of navigation 
of a Government canal, it must be shown that he wil- 
fully obstructed the navigation. Qubbn e. Kabil 
Manji . 2 R li. B., A. G., 28 

8. C. Qubbn «. Kalil , 11 W. B., Cr., 18 

OBSTRUCTINO PUBLIC WAY, 

See Casbs undbb Jurisdiction of Civil 
Court— Public Wavs, Obbtbuction 

OF— • 

See Madras Policb Act, 1869, s, 48. 

[I. L. R., 4 Mad., 286 

See Pbnal Codb, s. 283. 

[L L. R.,4Mad., 236 

See Casbs under Rionr of Suit— Ob- 
struction TO Public High way. 

OBSTRUCTING ROAD. 

See Casbs under Jurisdiction of Civil 
Court— Public Ways, CSBSTBUCTiaN 
of— 

See Possession, Ordbr of Cruiinal 
C ouBT AS TO — . 2 B. L. R., Ap., 9 
[6 B.L.R., Ap.,68 

See Cases under Right of Suit— Ob- 
struction TO Public Highway. 

OBSTRUCTION, REMOVAL OP— 

See Cases under Nuisancb. 

OBSTRUCTION TO PLOW OP WATER. 
See Injunction— Special Casbs— Ob- 
struction TO Rights of Property. ^ 
[9 B. L. R., 828 
L L. R^ 10 Bom., 890 

See Lixitatior Act, 1877, s. 26 (1S71» 
s. 27) L L. R., 1 Mad., 886 

See Casbs under Prescription— Easb- 
MBNTs — R ights of Water. 

See Casbs undbb Bight to usb of 
Waibb. 


OCOUPANOY. 

See Right of Oocupanot* 


OCCUPANT. 

See Land Rbtbnub. 

[L L.B.,lBom.,70 


OCCUPIERS AND OWNERS, PINE 
IMPOSED ON- 


See Bengal Municipal Act, 1864^ s. 6^ 
fS B. L. R., Ap„ 9 
8W.R., Or., 8% 67 
8 W. R., Or., 46 

OPPENCE AGAINST PUBLIC JUSTICE. 

See Casbs undbb Contekpt or Court. 


^ee Casbs under Crikinal Proosduri 
Code, 1882, s. 476 (1872, s. 471). 

See Cases undbb Criminal Prooedubb 
Codb, 1882, s. 487 (1872, •. 478). 

OPPENCE COMMITTED BEFORE 
PENAL CODB CAME INTO OPER- 
ATION. 

L Murder.— Beay. JBey. IF ef 

1797. --Act XVII of lH62.---Oeneral Claueee Con- 
solidation Act (I of 1868), s. 6. — Repeal qf statute^ 
Effect of. — Right of defence to High Const , — Up to 
the 1st January 1862, a jiorson committing the 
offence of murder was liable to trial and punishment 
under the Regulations. By. Act XVII of 1862 the 
Regulations prescribing punishments for offonoee 
were repealed ** except as to any offence committed 
before the 1st January 1862.*' By the same Act It was 
declared that no })orsoii who should claim the sama 
should he deprived of any ri^ht of appeal or refer- 
ence which he would hayo enjoyed under such Regu- 
lations. By section 6 of Act 1 of 1868, the repeal of 
an Act does not affect anything done, or any offence 
committed, or any Ane or penalty incurred before the 
ret>ealing Act shall have come into operation. Under 
the provisions of this section the repeal of Act XVII 
of 1802 by Act VIII of 1868 and Act X of 1872 did 
not, in ro8i)ect of offences committed before the 1st 
January 1862, affect the iMjnalties prescribed by such 
Regulations, nor were any of the Regulations pre- 
scribing punishments for offences, which were In 
force iMjfore the [lassing of Act XVII of 1862, re- 
I)caled in respect of offences committed before the 
1st January 1862, prior to the jMissing of Act I of 
1868. Held acconlingly, where a person committed 
murder in the year 1855, that such person wae 
punishable under the lUigulations* Held, also, that 
inasmuch as such right as the riglit of reference 
given by section 3 of Rctgulation IV of 1797 aoeruea 
on conviction, and therefore in the present case had 
not accrued before Act XVII of 1862 was repealed, 
it is doubtful whether a person convicted of mnrder 
committed before the 1st January 1862 haa inch 
right. Emfbbss of India e. Mulua 

[LL.R.,lAU.,6ee 


2. Beng, Beg. TV qf 

1797.— Act XVII of 1962,—Oeneral CUmeee Cosh 
eoltdalion Act (/ of 1868), e. 6.-^Mepeal ofetakAe, 
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Oyym r o B oommittsho bbfoeb 

TimAIj OODB OAMB ZBTO OFBB- 

ATlON^eontiimed, 

Xlff^ct o/.— The prisoner was found guilty and sen- 
tmeed under Regulation IV of 1797 to transportation 
foe life, for a murder committed in 1861, before the 
Penal Code came into operation, and the case was sent 
to the High Court to confirm the sentence. Re- 
gulation IV of 1797 was repealed by Act XVII of 1862, 
and that Act was wholly repealed by Acts VIII of 1868 
and X of 1872. SbUI, on reference to a Full Bench, 
t)iat the conviction was illegal, section 6 of Act I of 
1868, which provides that the repeal of any Act or 
Regulation s^ll not affect any offence committed 
before the repealing Act shall liavecome into opera- 
tion, not being applicable. Empbbss v. Diljoub 
H 188 BB • • . I. li. R., 2 Oalo., 225 

3, Perjury or forgery.—Ac^ I qf 

iSdBr^Sanction in ease of perjury or forgery, — A 
of perjury or forgery alleged to have been (;om- 
^itted in a case before a Civil Court before January 
lit, 1862, can be dealt adth only under the old Pro- 
cidnre Law ^Act I of 1848), according to which the 
sanction of the Court before which the offence was 
alleged to have been committed was necessaiy before 
erlhiinal proceedings can be instituted. In bb 
Eabhajbbbitn Moostapf.tb 

(6 W. B., Op., 8 : 1 Ind. Jur., JV. S., 97 

4, — Forgery. — Procedure in cofte of 

J%rysfy.~In a case of filing a forged vakalutuamah 
in a Civil Court before January 1st, 1H62, the prose- 
Ofitiou can only pwceed in the ordinary way, t.tf., by 
way of commitment by a Magistrate on the com- 
plamt of the party aggrieved. Qurbn o. Ena vet 
HDBBitN .... 6W.B.,Cr.,43 

5 , - — Mortgage of property pre- 

viously mortgaged.~~Rom. Peg, XIFof 1S47,-- 
MeUgioue Law qf Hindus , — Regulation XIV of 
1S27 (Bombay), section 1, clause 1, article 7, and 
the Holigious Law of the Hindus, are not applicable 
to the case of a party charged with mortgaging his 
house a second time previously to redeeming the 
same from a prior mortgagee. Kbq. v. Annajx 
iTAXtJLD Gotindbau . . .1 Boxu., 98 

OFFBMCB OOMMITTED DUBINa JU- 
BXOIALi PBOOBBDIKG. 

See Criminal Pboobdubb Codb, 1882, 
88. 480-482 (1872, ss. 436 and 436). 

i:i8B.IuB.,Ap.,40: 22 W.B., Cr., 10 

OPFBK-OE COMMITTED UST COM- 
TEMPT OF OOUBT. 

fifes Casks vmdbb Coktbmpt ov Court. 

See Cabbs under Criminal Pbocbdubb 
Codb, 1882, 8. 476 (1872, 8. 471). 

Am Oabbs UNDiB Criminal Pboobdubb 
Codb. 1882, s. 487 (1872, s. 473). 


OFFEMCOil CK>ieiXTTED OM 0^ 
8 EA8-- 

Ass JuBzsDionoN OP Criminal Court— 
Gbnbbal Jurisdiction. 

[8 Bom., Cr., 68 
I. li. B., 6 MacL, 28 

L Puuisliment •— Procedure, — 

European British subject, — 7 Will, IV,, and 1 Viet,, 
c. 85, e. 2. — 14 and 15 Viet,, o, 19, e, 6, — Jurisdio* 
iion, — Act XIII of 1885, — In prosecuting a British 
subject for an offence committed on board a British 
ship upon the high seas, — Held (1) {dubitante Pubar, 
J,) that he must be charged with an offence under 
English law; (2) that the punishment must bo 
according to English law; (8) that the trial must be 
according to the procedure of the local Court. There- 
fore, where a British subject was charged before the 
High Court with having committed an offence under 
7 William IV., and 1 Victoria, Gap. 85, section 2, ,on 
board a British ship, upon the high seas, within tho 
admiralty jurisdiction of the Court, and found guilty 
of an offence under 14 and 15 Victoria, Cap. 19, sec- 
tion 5, — Held that the conviction was good, and that 
the prisoner would be rightly punished with rigorous 
imprisonment, winch is defined by section 63 of tho 
Penal Code to be equivalent to iinprisoiinicnt with 
hard labour, and that the trial had boon rightly pro- 
ceeded with under Act XIII of 1865. Qdbbn o. 
Thompson . . . 1 B. L. B., O. Cr., 1 

2 , — — Law applicable .— 30 

and 81 Viet., c, 124, s. 11. — Procedure, — Power of 
Legislature. — The substantive law applicable to a 
British- bom subject tried in the High Court of Judi- 
cature at Bombay for destroying a British ship on tho 
high 8CU8, at a distance of more than three miles 
from the shores of British Indin, is the English law, 
and not tho Penal Code, notwitlistaniling the provi- 
sions of Statute 30 and 31 Victoria, Cap. 124, Bei:tioii 
11. The same substantive law is applicahlc to prison- 
ers who conspire together in Bombay to destroy such 
ship ou tlie high seas, and such ship is so destroyed in 
consequence. The procedure applicable in such cases 
is tile ordinary criminal procedure of the Hijh Court. 
The question whether the Indian Legislature has 
power to legislate with reference to offences com- 
mitted on the high seas considered. There is not any 
Act of tho Indian Legislature now in force which pro- 
vides for the offence of destroying a ship, when 
committed at a greater distance than three miles 
from the coast, or for the abetment in British India 
of such an offence so committed. Rbg. v. Elm- 
8 TONB 7 Boxn., Cr., 89 

8. Jurisdiction of 

Criminal Courts, — Power to legislate for high seas, 
— Statutes 12 and 13 Viet., c, 96, and 23 and 24 Viet,, 
c, 88. — An offence committed on the high seas, but 
within three miles from the oast of Britis^ India, 
as being committed within tho territorial limits of 
British India, is punishable under the provisions of 
tho Penal Code. The ordinary Criminal Courts of the 
country have jurisdiction over such offences by virtue 
of the Statute 12 and 13 Victoria, Cap. 96, sections 2 
and 3, extended to India by Statute 23 and ^ Victor^ 
Cap. 88. fimaAIs,— The Governor Genend of India in 
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QVFSNOBooxurnnBD oxr TBBHicua 

SXiAS. — ^I«aw applicable — eontimusd. 

Council bas no power to legislate for offences com- 
mitted on the high seaii outside the territorial limits 
of British India, though he has power to legislate in 
respect of offences committed on the high seas within 
three miles of its coasts. Meaning and effect of Sta- 
tute 12 and 13 Victoria, Cap. 69, sections 2 and 8, 
considered. v. Tkompton, 1 B. L. Ji., O. Cr., 

i, commented on. Rao. c. Kastta Rama 

[8 Boxxl, Cr., 63 

OPFBNCB COMMITTED UNDBB 
THREAT. 

— ' ■ ' Penal Codet i. 94. — Proof requieite. 

—To obtain the benefit of the exception alluwotl by 
aection 94 of the Penal Code, it must l)e shown that 
the prisoners were comi»elled to set as they did from 
appridicnsioii that instant death would be the conse- 
quence of a refusal, QusBir c. Sonoo 

[10 W. B„ Cr,. 48 

OPPENCE REIiATINQ TO DOCU- 
MEETS. 

See CA88B8 TTHDatt False Etidenob — 
Fabkicatino False Evidbeoe. 

See Cases unueb Fobqeby. 

1 ^ - Penal Code, a. 477. — Deetruc- 

tion of poUah. — The tearing up of a ]K)ttah is de- 
struction of valuable security within the meaning of 
scittion 477 of the Penal Code. Qurkn v. Nittak 

Munblb 8 W, R., Cr., 38 

2. — ■ Valuable eecurifp, 

— Unefamped and inadmieeihle document. — The 
fact that a doi'uineiit has not been stamped, and is 
nr»t therefore receivable in evidence, does not pre- 
vent its being a “valuable security** within the 
meaning of section 477 of the Penal C<kIc. Anony- 
mous 7 Mad., Ap., 26 

OPPENCE, SPECIPICATION OP— 

See Wakbant op Aurest — Criminal 
Cases . . 6 B. L. R., Ap., 129 

OPPER MADE WITHOUT PREJU- 
DICE. 

iSceWBiTTEW Statement. 

[12 B. li. B., Ap., 19 

OPPICE, SUIT TO ESTABLISH RIGHT 
TO— 

See Cases unbeb Jurisdiction of Citil 
• Court — Offices, Riout to — 

See Cases undeb Right or Suit — 
Office ob Emolument. 


oppioEB Appoiamm to emmov 

APPEAL. 

See Appeal in CEXKXNiX 
QU1TSAX.8, Appeals pbox— ^ 

[lL.&H8 0«lo.,«m 

OPPICER OP COURT HAVIMG PMB- 
80EAL INTEREST IN SUIT ON BE- 
HAIiP OP INPANTS. 

See Supreme Court, Madbas. 

[3 Moore's LA.» 888 

OPPIOEB OP GOVERNMENT. 

See Collector . I. L. B., 1 816 

OFFICER OF SEA CUSTOMS, LIABL 
LITY OP, FOR ACT DONE WITH* 
OUT JURISDICTION. 

See Jurisdiction of Citil Court— 
Revenue . I. L. R., 1 Mad., 88 

OPPICER, LIABILITY OP— 

Protection of ojficera acting bond fide, 

— Illegal collection of recenne, — Action of tree* 
pasK . — If a party bond fide, and not ahHurdly, bo* 
lievea that he is at‘ting in piirHuaiicu of a statu to, he 
ia entitled to the Bi>eeial pri)tectioii which the Legis- 
lature intended for him, althotigh ho has donu au 
illegal act. Spooner v. Juddow 

[4 Moore’s 1. A.^ 858 

OFFICIAL ASSIGNEE. 

CommisBion to— 

See Insolvent Act, s. 19. 

[I. L. R., 8 Mad., 78 
I. L. R., 18 Oslo., 66 

Eleotion by— 

See Insolvency — Sales for Arrears 
OF Rent . . 1. L. B., 1 Mad., 69 

Liability of— 

See Cohts— S i'KCiAL Casks— OFFICIAL 
Assignee . 1. L. R., 7 Bom., 484 

- — ■ Priority of— 

See Cases under Inbolvbnot — Claims 
OF Aii'acuxng Creditors and Oepx« 
ciAL Assignee. 

See Insolvent Act, s. 7. 

[6B.L.B.,808 

Validity of sale as against— 

Insolvency— S 4 LES fob Arsearbov 
Rent . 1. L. B., 1 Mad., 68 


OPPICER ACTING IN TWO CAPACI- 
TIES. 

See Collector • W. B., Cr., 13 

See Magietraie, Duty of— 


[5 H L. B., Ap., 89 
8 B. L. B., 422 
24 W. B., Cr., 1 


OFFICIAL (LETTERS. 

See Kvidenok— Criminal Cases— Let- 
ters . 7B.L. B.9 6a 

OFFICIAL TRUSTEH 

Public officer, — Cieil Procedure 

Code, 1 S 77 , e, 2 , and e, 4 ii 4 ,^Notiue of enitr-^Tbrn 
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ixmciAL raxwM O i 

Ofioial Tnittoe if a "public officer’' within the defi- 
nition given in section 2 of the Civil Procedure Code. 
The cases in which a public officer is entitled to 
notice of suit under section 424 of the Code, are 
those in which he is sued for damages for some 
wrong inadvertently committed by him in the dis- 
charge of his official duties, and the object of ^ving 
notice is, that if a public body or officer entrusted 
with powers happens to commit an inadvertence, 
Irregularity, or wrong, before any one has a right to 
require payment in respect of that wrong, he shall 
have an opportunity of setting himself right, making 
amends, restoring what he has taken, or payiug for 
the damages he has done. The Official Trustee, 
therefore, is not entitled to notice of suit, when the 
question to be decided relates to the rights of the 
eettuu gas iruiient in respect of the trust-fund, and 
not to a wrong committed Iw him. Shah.ttnbhah 
Biatrx 0 . PiEaussov « 1. L. B ,9 7 Gale., 489 

OrnOIAIa TBUSTBE’S AOT» XIX OF 
184L 

See Limitatiok Act, 1877, art. 18 (1869, 
8. 1, ox>. 6) • . Harahu, 678 

[U Hoore’a 1. A., 405 
B.l«.B.,8up. Vol.»68d 

OKISBIOTT TO C0N8IBBR FFFFCT 
OF BOOUHBNTABY EVIDENCE. 

See Bbxakh— Ground tor Rbvand. 

[lind. Jur.,K.8.,85 
See Rbvibw— Ground bob Rbvikw. 

[I.li.B^lHad.,386 

0111881017 TO BEOIDE ISSUE. 

See Cabbs undbb Rbicand— Ground bob 
Rbmand. 

See Rbvibw— Ground bob Rbtibw. 

[8 a L. B., A. C., 846 
16 W. B., 184, 160 
L a B., 6 AlU 14 
I. a B., 8 Had., 68 

OHZ88ZON TO EXAMINE WITNESS. 

See Rbtibw— Ground bob Rbtibw. 

8W.B.,ia9 

OMISSION TO OZVE INFOBMATION 
OF OFFENCa 

See Cabbb undbb Criminal Proobdubb 
CODB, 1882, B. 45 (1872, 8. 90). 

See Cabbs undbb Inbobmation ob 

COMMIBBION OB OBBBNOB. 

ONUS PBOBANDL Col. 

• 1. Account 4126 

2. Account Boobs, Entbibs in— • 4126 

8. Aobnt 4128 

* A Arbitration . . . . . 4127 

6. Attacbmbnt nr Szboution . . 4127 

6. Boundary 4127 




OoL 

7. Claim to Attaobbd Pbobbbty 

. 4180 

8. Contract 

• 

. 4188 

9. Contribution • . 

• 

. 4188 

10. Custom 

• 

. 4188 

11. Damages 


. 4184 

12. Dbbtob and Cbbditob • 


. 4186 

18. Dbolabation of Titlb • 


. 4185 

14 Dborbbs and Dbbds, Suits 

to 

8BT 

ASIDB— 

• 

. 4186 


15. Dooumbntb rblatino to Loans, 
Ezbcution ob and Considbration 
bob, and Cabbs ob Monby lbnt . 4141 


16. Eabbmbnts • • 

a 

t 

. 4146 

17. Ejectment 

• 

• 

. 4146 

18. Enhancement of Rbnt 

e 

• 

. 4147 

19. Genealogical Dbbcent 

f 

a 

. 4152 

20. Hindu Law . 


a 

. 4158 

( a ) Adoption 

• 

a 

. 4158 

Alibnation • 

a 


. 4158 

ic) Maintbnancb • 

• 

a 

• 4160 

(d) Stridhan • 

• 

• 

, 4160 

21. Husband and Wifb 

• 

• 

. 4160 

22. Intbbtbnobb . 

• 

a 

. 4162 

28. Landlord and Tenant 


a 

. 4164 

24 Lbgitimacy . 


e 

. 4172 

25. Limitation and Adterbb 

Posses- 

BION . 



. 4178 

26. Mbbnb Profits , 



. 4185 

27. Minority . . 



. 4185 

28. Mortgage . , 



. 4185 

29. Notice , . 



. 4189 

80. Partition 



. 4190 

81. POBBSBBION AND PrOOF OF TITLB 

. 4191 

82. Pre-emption . 

, 


• 4201 

83. Kecoqnibanoe to keep Peace 

. 4202 

84 Relinquishment of Portion 

OF 

Claim . 



. 4202 

85. Resumption and Assessment 

• 4202 

36. Sale op Goods 



. 4211 

87. Sale for Arrears of Retenub 

. 4211 

88. Sale for Arbbabs of Rent 


. 4212 

89. Sale in Execution of Decree 

. 4212 

40. Sebtiob of Summons 



. 4214 

41. Trust, Revocation of— 


. 4214 

42. Valuation of Suit 



. 4214 

43. Witness 



. 4214 

44. Wrongful Contbrbion 



. 4214 

45. Miscellaneous Cases 

• 


. 4215 


See Cabbs undbb Bbnami Tbansaotion 
—Onus ob Proob. 


See Bill ob Lading . 18 a E. B., 804 
[L L. a, 6 Bom., 818 
See Chamfbbty . 18 B. a B., 616, note 
See Dbekan Agriculturists’ Rblibb 
Act, 1879, ss. 12 & 15. 

[L a B., 9 Bean., 690 

See Ebchbat . 1 a a B., P. O., 44 

See Evidbncb— Civil Cabbs— Sboondaby 
Ktidbnob— Lost or dbbtrotbd Docu- 
ments . . E an., 7 AIL, 788 

[I, a B., 9 AIL, 879 
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ONUS FROBAXTDI— 

Set EviDKfCB— CiTIL CA8B8-nMl80SL- 
LAKBOUS DoCUKBNTS—WajIB-UL^U UZ. 

[I. li. B., 2 All., 876 

See Ktidbnob Act, s. 105. 

[1. L. a, 4 Calo., 124 
See Cases ukdeb Hindu Law— Joint 
Family— Pkksumption and Onus of 
Pbouf as to Joint Family. 

See Insolvency— Insolvent Debtobs 
UNDEB Civil Pbocbdubb Code. 

[L L. R., 4 Calo., 888 
See Insolvency— Voluntary Convey- 
ances ... 10 Bom., 327 

See Landlord and Tenant— Dam aob 
TO Premises let . 6 B. Ii. R., 401 

See Landlord and Tenant— Payment 
OF Kent— Non-payment. 

[I. Ii. R., 4 Calo., 314 
1. li. R., 0 Bom., 419 
1. 1*. R.. 3 Mad.. 118 
6 Bom., A. C., 85 
See Limitation Act, 1877. abt. 127 
(18uU, s. 1, CL. 13) . 12 B. Ii. R., 219 
[4 Mad., 354 
3 Agra, 133 
16 W. R., 400 
3 W. R., 173 
0 W. R., 170 
23 W. R., 381 

See Limitation Act, 1877, art. lao. 

[I. Ii. R., 11 Calc., 680 

See Limitation Act, 1877, art, 144 
(1H.'>9, s. 1, CL. 12 ) — Adverse Posses- 
81UN . . 2 B, L. R., P. C., Ill 

[6 a Ii. R., Ap„ 161 

See Cases under Malicious Prosecu- 
tion. 

See Cases under Pabdanasdin Wo- 
men. 

* See Penal Code, s. 408. 

[8 B. L. R., Ap., 63 

See Vendor and Purchaser— Notice. 

[L Ii. R., 4 Calc., 897 

1. ACCOUNT. 

L Balance of aoeomit,^Suie for 

turn due on balance of account.— ’Vf hern a |>laintiff 
sues for a H])ccitic sum of inotioy due on a balance of 
account, it is for him to start liis case and sliow what 
sum is due on tlie atvount ; and until he has dont; so 
the defendant need not be called npfm to rebut him. 
Buttun Cuand Bysack a. Bocua Bibeb 

[12 W. R., 629 

2. — ' “ ' ■ Suit founded on 

ttalement of account. — Where a claim was founded 
ii|)on a distinct statement of an ac4*ount signed by 
the defcmlaiit, in which he aeknowleiliretl a partica- 
lar sum to he due to the plaintiff, — lif/d tbuf it was 
for defendant to produce evidence to rebut the prlma 

U1 


ONUS PROBANDI— conWnasd, 

1. ACCOUNT— eoa/ifiii«A 

Balance of account— coafiafisd. 
facie made anaiust him. FUAS o. JOBAWAR 
Mull . . . 24W.Bna02 

2. ACCOUNT BOOKS, ENTRIES IN— 

S, Suit for poBseBBlon.— 

as to whether transaction was a mortgage or saltt^ 
Untriet in account books showing debts , — The 
tiffs sued for possession of certain lands, alleging 
tliat they ha«l been inortgagc'd to the ilefendant by 
their father under two documents. The defendant 
produced them and relied upon them as deeds of sale 
which i*onvey»Kl to him absolutely the lands mention- 
ed in them. The forui of the instruments was not 
conclusive, hut it apiieiired aliunde by the conduct of 
the defendant himself that the deeds were intended 
as mere securities for money, and that ho had treat- 
ed them as such. Certain entries in the dofond- 
ant*s accounts also treated the resjxjctivo considera- 
tions named in the dei*ds as continuing debts due to 
the dtifendaut from the pbiiuiiffH* father. Held that 
the entries, when i)ut in evidi‘nce, were sufheient to 
shift the burden of proof from the plaintiffs to the 
defendant, and that ii was iueumlK'ut on the latter 
to give cither oral or documentary evidenee which in 
some way neui.raliHC‘d or explained away their effect, 
or showtHl that tlu*y ndated to other transactions 
than those mentioiuMl in the two documents. Qo- 
viNDA 0 . Jebua pRKMAJi . I. Ii. R., 7 3Bk>m., 78 

• 8. AGENT. 

4. Gomastah, Suit against.— 

Suit to recover advances due from discharged gomas^ 
tah . — In a suit to r(*eover advances alleged to bo duo 
from a distdiarged gnumstab, wlio pleaded aequit- 
tanee at the time of liis diseliiirge , — If eld that plain- 
tiff was bnund to ])r(>ve the jjayments to, and the 
njceipts fi*oiu, the gomastah, and to put in origi- 
nal documents, and not inure traiiHcripts, even if the 
defendant hwl remained silent. Watson & Co. c, 
yREHDHUB MUNDLB , . 10 W. R., 421 

5 , Agents of official aasignee, 

1 Suit against. — JProof of xiems of account, — Agents 

who have eollecU'd money on mtcount of an insolvent 
estate are severally IkiuikI to prove to the ansigneo op 
his representative that tin- (*\j)cndituro of the seve- 
ral amounts charged in their accounts has been ac- 
tually and projicrly made, and the onus probandi 
njsts on such agents. It is incumbent on such 
agents to offer proof in support of all the items in 
tlu'ir accounts which arc impugned, and thfe pro- 
priety, or the actual ^•xIH‘nditure of such Items 
should form the subject-matter of issues pr operly 
framed. Nujuf Ali c. Patterson .2 N. w,, 104 

e, Principal, Suit against, for 

aots of agent . — Anthontg of agents Proof of , — In 
a suit against a primupal as liable for the acts of an 
accredited agimt of the latter the onus lies on the 
plaintiff to prove that the alleged agent was the 
duly aciTcwlited agent of the defendants in reference 
to the tranga(;tion, the subject of the claim. llATHS 
Bam V. Goexnd Ram • . 13 Agra, 131 

64 
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OnXrS FBOBAI(nDI~-c(m<ffN(e(l. 

4. ARBITRATION. 

7 , Reference to arbitration.— 

Cotuent obtained by threate and undue influence . — 
When it is averred that the consent of one of the 
parties to an arbitration was obtained by threats and 
through undue influence exerted by persons in au> 
thority, the onut prohandi is on the person making 
the averment. Puevatha Vuedhat Nattohiab ». 
Jatavxba Baicaxomaba Etttafa Naickee 

[4 W. R., P. O., 81 

8. C. Zbhikdab or Raknad Zbmindae or 
Yxttiafooeam . 7 Moore’s L A., 441 

6. ATTACHMENT IN EXECUTION. 

3 , __ Attachment of person of 
debtor.— Ba^eoKfton of decree. — In an application 
for an order for execution of a decree by attachment 
of the person of the debtor, the onus is on tjie judg- 
ment-debtor to show that he has no means of satis- 
fying the debt, and that he has not been guilty of 
any misconduct j and not on the creditor to show 
that, by sending the debtor to prison, some satisfac- 
tion of the debt would he obtained. Sbton v. Bi- 

JOHN . 8 B.Ii.R.,266:17W. R.,165 

6. BOUNDARY. 

• 

0 , Disputed boundary.— Rsmo- 

val of ioendury .—Where a dispute arises regarding 
the direction of a boundary which one of, the parties 
to a suit has demolished, and the other party proves 
its general direction, the onus of proof that the 
direction is wrongly stated, if it bo so, lies on the 
former, who removed the boundary. JUDOOEATH 
Mvuiiox V. Kales Kisto Tack)eb 

[26 W. R., 624 

10. — ■ " ■■■ " ■ — ' ' — ■ Failure of proof, 

—Suit concerning the Iwundary line between con- 
tiguous mehals. The land in dispute (which, with 
the mehals adiacent, originally formed part of a {M>r- 
manently-settled zemindari, consisted of revenue- 
paying mehals, and of mehals alleged to bo lakhiraj, 
all belonging to one proprietor) was so situated that 
it necessarily belonged either to Havelee, one of the 
latter, or to the contiguous rent-paying mehals. 
The Permanent Settlement did not defliic the bound- 
ary, nor was it fixed in subsequent resumption pro- 
ce^ngs against Havelee, which ended in a temporary 
settlement of that mehal for twenty years. The 
ownership of Havelee having become severed from 
the ownership of the other mehals, the question of 
boundary arose, not as a question of revenue betw een 
the (Government and a zemindar, but as one of title 
to land between tlie zemindars and proprietors of 
two contiguous and separate estates. The appellant 
having failed to prove that no part of the disputed 
land was included in the respondent’s settlement 
portion at least being shown to belong to 
Uavelee), and also having failed to prove by inde- 
pendent evidence his ovra right to recover the laud 
specified in the plain|^ — Meld that the suit should 
not have been determi^ upon that mere figure on 


ONUS PROBANDI — continued. 

6. BOUNDARY — continued. 

Disputed boundary— conefnaed. 

his part to support the burden of proof cast upon 
bim, because the judgment would be as final and con- 
clusive between the parties as an adjudication on the 
merits would he, and its effect would be to give 
something to the respondent which on the evidence 
belonged to the appellant’s mehals. Leelanvkd 
Singh c, Moheshite Singh 

[8 W. R., P. C., 10 : 10 Moore’s I. A., 81 

See Lelanunu Singh v, Lhohmunue Singh 

[10 C. D. B., 169 

where the Privy Council explain this case. 

11. Lakhiraj tenure 

and mdl land of zemindar, — In a question of bound- 
ary between a lakhiraj tenure and a zemindar’s mfil 
laud, there is no presumption in favour of one or the 
other, but the onus is on the plaintiff to prove his 
case. Beee Cuunpbe Joobeaj v. Ram Gutty 
Dutt 8 W. B., 209 

12. Failure to prove 

alleged boundary. — -Where the plaintiff sued to re- 
cover a quantity of land by rectification of certain 
survey awards, which be averred demarcated errone- 
ously the boundary between his zemindari and the 
zemindaris of tlie defendants, it W'as held, on a con- 
sideration of the evidence, that his suit was rightly 
dismissed because he failed to prove the {losition or 
existence of a stream wliich he stated was the true 
boundary l><?tweeu the zemindaris. Leblakund 
Singh v. Mohbnduo Narain Singh 

[13 W. K., P. C., 7 : 13 Moore’s I. A., 67 

13. — Suit for posses^ 

siou where defendant alleges land to he within 
zemindari^ but in protected tenure. — In a suit by 
a tal(K)kdar to obtain khas jK^ssession of certain land 
as Iwing an encroachment by the defendants, who 
admittedly held land within a howda appertaining to 
the talook, tlie defendants alleged that the land in dis- 
pute w as situate writhin anim-howla which they held 
within the howla. lleld tliat the onus was on the 
plaintiff to show that the land was not wdthin the 
howda and that he was entitled to khas possession. 
Rhipoy Kbisto Mistbi V. Nobin Chunder Sbn 

[12 C.D.B., 467 

14. Lands in zemin* 

dari, — Settlement of thikmi talook, — Lands situate 
within a zemindari must primd facie be considered 
as part of the zemindari; and it is for those who 
insist on the separation of lands from the general 
lands of the zemindari and on their settlement as a 
sliikmi talook to establish their title. Wise v, 
Bhoobun Moybk Dbbia 

[3 W. R., P. C., 6 : 10 Moord’e L A., 165 

16. Suit for confirma^ 

tion of possession of lands alleged to be within osr- 
tain talook. — In a suit for confirmation of right and 
possession in re8|)ect of lands alleged to be within 
plaintiff’s permanently-settled talook, where plain- 
tiff incidentally remarked' tW defendant (as inter- 
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Disputed boundary— 

Tenor in a previous rent suit) had claimed the lands 
as appertaining to another talook which plaintiff 
alleg^ had no existence, — Held that it was an error 
of law in the lower Appellate Court to place on the 
defendant the onus of proving tho existence of tliat 
other talook, instead of following the usual and re- 
cognised course of retiuiring the plaintiff to prove 
that the lauds in suit belonged to his talook. Qunga- 
MAIiA CaOWDHBiJN 0 » MADUUB CnUNDKB ROY 

[10 W. Bn 418 

16. Mouzah which 

may belong to one of two tetnindarit. — Posteasion. 

— If a particular mouzah has been hold for many 
years os part of a particular mehal or zemindari, tho 
fact of such holding affords a strong presumption 
that it is part of tliat mehal, even as against a pur- 
chaser at a sale for arrears of revenue of another 
mclial who claims that part of the mehal purchased 
by him. It is not conclusive evidence against such 
auction-purchaser, nor could any length of adverse 
holding prior to his purchase ])reclude the auction- 
purchaser from recovering it, if he could show clearly 
that it belonged to the mehal which he hod pur- 
chased. Pban Kisubk Banbbjbs V, JuGOOBUNnoo 
Dutt ...... 7 W. B., 207 

17. - — — ■ «— I,. Suit for poseee- 

tion of land once bed of a nullah, — In a suit for jxis- 
session of land which had onci? formed tho biHl of a 
nullah of which defendants held a julkur settlement, 
but which was situate<l within plaintiff’s settled 
estate, — Held that as defendants hod failed to show 
that their settlement extended lH»yfmd the fishery 
rights, plaintiff was entitled to recover {xissession. 
Monohue Chowdhbt «. Nuesivgh Ohowdhry 

[U W. B., 272 

18. — ~ Suit for pomtez’ 

eioM. — Disputed plots of land. — In a suit to recoviT 1 
possession of two parcels of land alleged to have i 
been comprehended in one plot on the ground that | 
they liad been held by the plaintiff and defendant ! 
jointly until by certain proceedings the f(»riiicr was 
virtually deprived by the lattt'r of the usufruct, the 
defendant’s case being that the parcels wen; divi- 
sible into two distinct plots, one held by the ])laiiitiff 
and himself jointly and the other by himself exclu- 
sively, — Held that it was on the plaintiff to jirove 
that the disputed parcel was a part of the land held ! 
jointly by him and the defendant. Ounoa Pkeshad 
IIUTT V, Losenath Numdbb 12 W. B., 179 

10, .. , Suit by purchaser ^ 

of share of co^sharer in lassd jointly settled.-^ 
Where the settlement proceedings showed tliat the 
(|uestion of extent of the shares of several persons on 
settlement was in dispute, and tliat the settlement 
was made jointly without prejudice to title, the onus, ; 
in a suit 1^ a purchaser of one of the shares, was | 
held to be on the plaintiff to show the extent 
his vendor’s share. Gooeoo Chubb Poodab e. Ma- 
ybbba Bxbbb . • 7 W, Rf 866 


7. CLAIM TO ATTACHED PROPERTY, 

20. Allegation of alienation by 

debtor during attachment. — Plaintiff allegfing 
that an attachment subsisted, and that therefore the 
mortgage under which defendant claimed wae inva- 
lid is Ixiuiid to prove his allegation, and the onua ii 
not discharged by showing tliat tho attachment was 
made some years previous to tho alienation. T001> 
SBB Dutt Missbe v, Ueojo Mohuh Tuakooh 

[0 W. B., 882 

21. Proof of attachment.— CVvil 

Procedure Code, 1859, ss. 235, 239, 270.-- Priority. 
Plaintiff claimed priority under section 270, Act VIII 
of 1H69, asserting that the projierty attach^ and sold 
by defendant was an identical property which ho had 
attached prior to defendant’s attachment. Held that 
he* w’as bound to prove the due attoclnnont of the 
pro})crty, riz,, by proof , of having obtained a written 
order, nnd(*r section 2.S6, prohibiting defendant from 
alienating the property by sale, gift, &c., and by the 
publication of the said order in the manner pre- 
scribed by se(“tion 239. Kanhta Lall Pundit u* 
Dinonath Hiiicae . • .17 W. B., 28 

22. Suit by unauooewrfal claim- 

ant for confirmation of alleged poaaesaion 
and adjudication of title.— Civii Procedure 
Code, 1859, s. 245.— Where an unsuccessful claim- 
ant, under section CcmIo of Civil Procedure, 

sues for confirmation of alleged possoHsioii and adju- 
dication of title, tho onus in tho first instance is on 
plaintiff, anil an important quiwtioii in the case is, 
who was in possession at the time of tho attachment. 
'rooBANBH Doss 0 . Muk Rab:hun Rov 

[16 W. B., 202 


28. 


Bight to begin. — Civil Proce- 


dure Code, 1859, s.2d5,—yf\\cxc a claim was made 
under section 246 of Act VIII of 1859, by a third party, 
to some timlicr, wliich had bean attached by a prohibi- 
tory order under scfction 234, — Held per PbAOOOK, O, 
J., L. S. Jackson, I*hbab, and Maophbebon, JJ, 
(Mittbe, J; disHontiiig), the claintant must* begin. 
The onus is on him to prove that tho goods attaimed 
wore his property, or in his jiossasHion, and iherp- 
foro not in tho possession of the judgment-debtor. 
His evidenco must be confined to proving his own 
claim, and he cannot be allowed to show a title in a 
third >iar8on with whom he has no connection. Held( 
(per Mittbe, J,) tliat, on the proper construction of 
the words “ jirocoed to investigate the same with Ukp 
iiowors as if the claimant hail been originally made a 
defendant,” the onus of proof as against the claimant 
is on tho decree-holder. NUo Kali Debt J(rpp^ 
noth Hoy, 8 W. H., BBSs and Mieree Rsgum v, Puwt 
noo Sinqh, 8 W. A., 862, overruled. Nga ThA Ya^ 

e. BuEN .2 B.Ii.B., P. B.,91 : UW.B.,P.B„ 8 


24 . — Suit for oonflrmation of 

posaeasion. — Civil Procedure Code, 1859, e, 246,-^ 
^aim.—Heed of eale,—k decree-holder caused the 
right, title, and interest ofi his debtor in certain land to 
be attached in eaecntion* A claim waa preferred nnda?’ 
section 846, Act VIU of lfi|89, Iff a ineriw 
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7. CLAIM TO ATTACHED PROPERTY 

•^eontinuBd, 

8nit for oonflrmation of poBseBsion— oom- 

tinned, 

purchaser, hut was rejected. In a suit thereupon insti- 
tuted for confirmation of possession on reversal of the 
order, the defence was that the purchase was henami. 
Meld the onus was on the plaintiff to make out his 
case. Mahiha Cuakbba Kt7Ndu v, Nubuddik 

[SB. L. B., A.0.,70: UW.R.,422 
Tvlsbb Monbb Dossbb u. Pbabt Mohuk Baboo 

[26W.B.,79 

25. Suit to eBtabllBh right after 

rejection of claim.— Oi'oti Procedure Code, 1859, 
t. 246 , — In a suit brought to establish the plaintiff's 
right to certain property after an order against him 
tinder section 246, Act Vlll of 1859, the defendant 
admitted that the property had been in the possession 
of the person against whom the plaintiff had Obtained 
his decree, but stated that it had passed to him by 
conveyance executed by that judgment-debtor in his 
favour : the plaintiff alleged that this deed of sale was 
fraudulent and void. Meld, the onus was on the 
plaintiff to show that the deed was not bond fide, and 
not on the defendant to prove the actual execution of 
the deed. Lala Rcdba Pbasad «. Binodb Ham 
Sbb . 8 B. Ii. R., A. O., 71, note : 10 W. B., 821 

20, Civil Procedure 

Code, 1859, e, 246,— Claim , — The plninjiff sued to 
establish his right to a decree, of which he stated he 
was the assignee, and which he alleged the defendant 
had seized and sought to sell as the property of the 
plaintiff's assignee. The defendant admitted the as- 
signment, but alleged that it was a fraudulent trans- 
action, Meld, the onus was on him to prove that the 
transaction was not a bond fide one. Lalbehabi 
Dutt V , Sbinath Mookbbjbb 

[8 B. li. B., A« C .9 73, note 

27. ;• Suit for declaration of title. 

—Civil Procedure Code, 1859, t. 246. — Equitable 
fight, —Certain property belonging to one S. was mort- 
gaged by him in 1810 and 1813 to O., under form of 
conditional sale. 8, had three sons, M., A., and N,, 
and in 1819 he sold the property included in the mort- 
gages of 1810 and 1813 to his sons, M. and A. In 
1820 M, and A, entered into a fresh arrangement 
with O., who accepted from them a fresh mortgage 
of the property in lieu of those of 1810 and 1813, 
and of this mortgage in 1831 he obtained a decree 
for foreclosure. Subsequently, the Government re- 
sumed the property and settled it with 0,*e widow 
as representing the proprietor, and the plaintiff 
afterwards purchased a one- third share of the estate. 
The defendant vnu the holder of a decree obtained 
in. 1836 against the heirs of 8, on a money-debt of 8., 
and in execution of that decree he, in 1866, caused 
Gie lights of N, in the property to be attached and 
sold, and himself became the purchaser. On attach- 
ment, ^ plaintiff preferred a claim to it under sec- 
tion B46, Act VII [ of 1859, but it was disallowed. 
In a suit by the pUuntiff praying for his right of 
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7. CLAIM TO ATTACHED PROPERTY 

—continued. 

Suit for declaration of iUXe— continued, 

ownership and possession, which was menaced by the 
defendant's decree and sale, — Meld, the onus was on 
the defendant to show that he had an equitable right 
which he could assert against the plaintiff. Shvb- 
TUN BIBBB V, COLLBOTOB OF SABBN 

[12B.L.B., 66, note :10 W.B.,199 

Allegation of aBBignmentby 

dcied at BSle,— Civil Procedure Code, 1859, s, 246,— 
If a plaintiff coming into Court, under section 246 of 
the Code of Civil Procedure, to set aside an attach- 
ment and sale shows, in proof of his title, that a 
deed of sale has been executed in his favour by the 
judgment-debtors, and that consideration -money has 
passed and possession has been given him, ho starts 
his case sufficiently. If the defendant alleges, not- 
withstanding, that the sale was collusive and ficti- 
tious, it is for him to show that it was so. DiaUH- 
BVBBB Dossbb v, Banbbmadhub Ghosb 

[16 W.B.,166 

29. Suit by unsueoeBBful claim- 

ant to set aside sale of land.-*C>pt7 Procedure 
Code, 1859, e. 246. — Where the plaintiff tiled a suit to 
set aside a sale of land after he had been unsuccessful 
in an application made under section 246 of the Civil 
Procedure C<Hic, 1859, to raise an attachment that had 
been laid on such land, — Meld that the onus lay on 
the plaintiff to prove his title and not on the pur- 
chaser to prove that of the judgment-debtor. Na- 
THu SADAsniv V, Kauohabpba Aknaji 

[5 Bom., A. C., 76 

30. Suit to establish title under 

deeds of gift. — Proof of bona fidee. — In a suit to 
establish title, unsuccessfully asserted in an execution 
case, to projxjrty sold in satisfaction of a decree, 
where plaintiff claims under a gift and other titles 
originating with the judgment-debtor, it is not suffi- 
cient for plaintiff to make out a primd facie case, 
leaving it to defendant to demonstrate fraud ; plain- 
tiff is bound to satisfy the Court of the genuine 
bond fide nature of the transfer. Rah Kishobb 
blifOH V. Rahbubbo Chattbbjbb 

[11 W. B., 454 

31 . Suit for value of goods 

taken in execution where a claim to them 
is allowed under b. 246, Act VIII of 1869.— 

Eoidence of title. — M., to whom C., his judgment- 
debtor, had made over certain g^ods, attached the 
same in execution of his decree as the property of 
his judgment-debtor, but, on a claim being preferred 
to the goods by D. and B, under section 246 of Act 
VIII of 1859, they were ordered to be released from 
attachment; they remained, however, in the posses- 
sion of M. D, and B. having sued M, to recover the 
value of the goods, the lower Court held that, inas- 
muob as M. failed to sue within a year to set aside 
the order of the miscellaneous department, and to es- 
t iblisli his right to take the property in satis&cUon 
of his decree as belonging to his judgment-debtor 
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7. CLAIM TO ATTACHED PEOPERTT ' 

— amtimud. 

Suit for value of goods taken in execu- 
tion where a claim to them is allowed 
under s. 246, Act VIII of 1868— ooa^i- 
nued, 

the plaintiff’s rij^ht to it must be admitted without 
further enquiry or proof, and decreed the claim on 
the basis of that order alone. It was hold in special 
appeal that the defendant was not debarred by that 
order or by the law of limitation from disputing the 
plaintiff’s right to the goods, and that the plaintiffs 
were bound to prove their right to entitle themselves 
to a decree, and that the miscellaneous order was not 
conclusive proof of their right, and still less such an 
adjudication on the question as precluded a readjudi- 
cation of it. Maoho Pabsuad t. Duboa Pakshad 

[7 N. W., 86 

8. CONTRACT. 

32. M ■ , — , Construction of contracts. 

— Allegation of special law, — The onus is on the 
party who contends that a contract is governed by 
special and not by general rules of law. Tkj ChtjNd 
V. Subbkantu Ghosh 

[6 W. B., P. C., 48 : 3 Moore’s I. A.» 261 

9. CONTRIBUTION. 

33 , Suit for contribution for 

Government revenue. — In a suit to receiver the 
amount of excess payments of Government revenue 
made by the plaintiffs on account of their co-sharers to 
save the estate from sale (each proprietor holding a 
well-defined although not actually sejiarated share), — 
Held that tlie onus was on the plaintiffs to prove 
their shares an<l amount of revenue jmyable on them. 
Aouobbb Kam 8auoy «. Kamolrk Sahoo 

[W. B., 1864. 808 

34. — — Money paid to 

Government treasury. — In a suit for contribution 
for money iwlmittedly paid by plaintiff into tl»e 
Government treasury, on account of defendants’ share 
of the revenue, where defendants plead previous pay- 
ment to the plaintiff,-— that the burden of 
proving such ])ayment was u]Km the defendants. 
Mohadbo Misshb V. Lauobbb Misseb 

[24 W. B.. 260 

10. CUSTOM. 

35 , Custom at variance with 

law of inheritance. — Proof of custom . — Kh ojas . — 
Where a defendant alleged a special custom of the 
Khoja community at variance with the Hindu law of 
inheritance, — Held that the burden of proving the 
alleged custom rested upon her. Rahimatbax v. 
Hibbai • • .1. li. B.. 3 Bomu, 84 

30 , Impartibility. — Suit for parti- 

tion. — Preeumption as to partibility. — In a suit f()r 
the partition of part of a deshgat vatan. brought by 
the younger brothers of a joint Hindu family against 
their eldest brother the tlmi, the defence was that 
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10. CUSTOM— coafiased. 

Impartibility ^continued, 
the vatan was held by him as an impartible inherit- 
ance, subject to a right, by custom, that a brother 
should receive maintonauco out of the income derived 
from it. Held that there was no such general pre- 
sumption in favour of the impartibility of oatatoe of 
this kind as to shift the burden of proof, which was 
u(ion the desai, to show tliat the vatan had, contri^y 
to the general Hindu law, been inherited by him 
alone. It was for the desai to show, by evidence of 
the nature of the tenure of the vatan, that it was 
impartible, or tt> show, by evidence of family custom 
or of district, i.e. local, custom, that impartibility 
attached to it, such ovidoiico being strong enough to 
rebut the presumption of the prevalenoo of the 
general Hindu law. Adbishappa v. Gueushidappa 
[I. L. B.. 4 Bom., 484 

37 , Adoption.— CuA^om, Proof 

It is a goneml rule and fundamental principle amongst 
Brahmans, Kshatryas, and Vaisliyas, that they are 
absohitidy ])roUibited from, and incapable of, adopting 
a daughter’s or sister’s son or son of any other 
woman whom they could not marry by reason of 
propiiupiity. The burden of proving a s]x‘cial custom 
to the contrary amongst iiny members of these three 
‘regenerate classes, prevalent cither in their caste or 
in a particular locality, lies ujmn him who avers the 
existence of that custom. Gopal Saf-bat ». Han- 
MANT SAPBAY . . I. Ii. B.. 3 Bom.» 278 

38, Forfeiture of righto of 

mohuntohip by marriage. — Bight of euooee^ 
jfion . — Where the plaintiff proved his right of succes- 
sion to a math on the death of its inohuiit, the burden 
of proving that his subsetinent marriage worked a 
forfeiture of his office and its appendant property 
and rights, lay uiKin the defendant who impugned 
the plaintiff’s right on aixjourit of the marriage. 
GoSAIN KaKUHABTI jAUBUPlillABTI U. SURAJBUAUTI 

Habibuabti . I. Ij. B.. 6 Bom., 682 

39 , Malntenanoe.— CttWom to rs- 

duce maintenance. — Suit by a late Rajah’s brother 
for maintenance allowance, which the present Kajah 
opposetl on the ground that, us the plaintiff was no 
longer the ruling Rajah’s brother, his allowance mutt 

i 1)0 diminished. Held that the onus was on the 
I ilefendant to prove a custom of ciititliisg him to 
• diminish the allowance hcretr>foro enjoyed in right 
of plaintiff’s |) 08 ition in the family. MOOXOOVD 
Nabain Deb v. Moobalbk Mouuv . 6 W. B.^ 81 

40 , Right to take feea,— Fatofidar 

joehi. Bight of to take feee.^The burden of proving 
< that the vatandar joslii of a village is not entitled 
to officiate and take fees in the family of any paHi- 
rular caste, lies ujKm the person or persons asserting 
exemption. Raja valad Sn i vafa o. Kbishk abhat 
[L L. B., 8 Boul, 282 

11 . DAMAGES. 

41 , Suit for dami^ea againat 

defaulting witness. of liability, a 
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11. DAMAOESS— 0on^tni<0<{. 

Suit for damageB agaiiist defaiUting 

neBB-^on^nued, 

suit for damages against a defaulting witness the 
oaas is on the plaintiff to prove that he was damaged 
by the non-attendance of the witness. The mere 
failure of the defendant to appear as a witness is not 
per te a snfficient proof of his liability to damages. 
nWABXAlTAtH KoOBBE O. ANTTBDO OHTTNDEE SAN- 

VBL . 6 W. B., 8. C. O. Ref., 18 

42 . Suit for damagei^ for wro^- 

ftll oOOUpation. — Refusal to give up possession, 
— A party holding a decree for a share of a mouzah 
brought a suit for possession and damages on the 
allegation that he found the defendant in occupation 
of a part of the land on which indigo plants were 
standing, and permitted him to continue for a time 
till the plants should bo removed, defendant promis- 
ing then to give over possession, but that wli«n the 
time came defendant refused to give over possession 
and was still occupying the land. Held that it lay 
upon the plaintiff to show wrongful occupancy on the 
part of the dtfendant. OotrE Siteitn Baas v, 
S0B0in)BY .... 16W. B.,144 

12. DEBTOU AND CREDITOR. 

48, ReleaBe of debtorB.--Dc5< 

owing hy partnership, — The burden of proof that a 
creditor by agreeing to an arrangement whereby a 
firm indebted to him conveyed to two of the partners 
thereof certain proi>erty in trust to pay off his and 
certain other debts, thereby released the remaining 
members of the partnership, lies upon the parties who 
were originally liable to such creditor. Kalai 
Khan v, Maduo PbesBad . . 3 N. W.,' 129 

44 Debts oontr acted by per- 

sons in wrongful poasession.— to eharge 
zemindari. — Where it was sought to charge a 
zemindari with debts contracted by persons who were 
at the time usurpers in wrongful possession of the 
zemindari, solely on the ground that the documents 
evidencing the loans recited that they were for the 
purpose of discharging the kists due to Government, 
— Held that, as between the lawful o\^nier and tho 
creditor, the onus was on the creditor who was seeking 
to set up a charge in his favour made by one who was 
in poBSOBsion but without title; and therefore, in 
absence of any evidence on behalf of tho creditor as 
to tho circumstances in which the trausaetions were 
had with the usurping zemindar in possession, and 
the failure to connect the loans with the debts 
contracted by the former and lawful zerainilars, the 
suit was rightly dismissed. The case of Hunooman 
Herthad Panday v. Munre^ Kooeeree, B Moore's I, 
A,t B93, distinguished. Chidaxbaba Sbtti v, Mut- 
titvmvta . • .8 Madii 260 

18. DECLARATION OP TITLE. 

45 . . — Salt for declaration of title. 

•^Proof gf title, — ^Where a plaintiff brings a suit for ( 
a declaration of his title as owner, he is bound to ' 
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18. DECLARATION OP TlTLE-cosWaited. 

Suit for declaration of title — continued, 

establish his title affirmatively. He is in the< same 
position as any other plaintiff and must make out his 
case, and the onus proharidi that' he is in possession 
as owner is upon him. Rassonapa Rayab v. Sitha- 
BAMA PlLLAI . . . . 2 Had., 171 

46. — Production of 

title-deeds, — The plaintiff sued for declaration of her 
title to property, of which the defendant was in pos- 
session, but of which she produced the title-deeds in 
favour of herself. Heldt the onus was on the defend- 
ant to disprove the plaintiff’s title. Swabnamayi 
Baub V, Sbiitibabh Koyal . 6 B. L. B., 144 

47. Reversioner , — 

Setting aside deed of sale. — In a suit for a declara- 
tion of plaintiff’s reversionary title as heir to his late 
uncle’s property, and for reversal of a deed of sale 
from that uncle set up by the defendant, the widow 
not having been made a party to the suit and her 
consent to or dissent from the alleged conveyance 
not having been ascertained, the issue tried was 
whether the deed was genuine, and whether defendant 
has possession under it. Held that the onus was 
rightly placed o?i tho defendant. BrxirNT Nath 
Roy V. Gbbbsh Chunpbb Mookbbjbb 

[16W.B., 96 

48, '■ Suit for con- 
firmation of possession.’-^Intervenor.—ln a suit for 
confirmation of possession and declaration of title 
(the principal defendants admitting plaintiff’s pos- 
session and title), in which a vendee from such 
defendants intervenes and claims the property on the 
allegation of being in possession, — Held that such 
vendee must prove possession before he could question 
the plaintiff’s title. Lalla Rah Suhab Sing-h v. 
Lalla Oojoodhya Pbbshad . 6 W. B., 238 

• 

14. DECREES AND DEEDS, SUITS TO SET 
ASIDE— 

49, — i Decree, Suit to set aside.— 

Decree alleged to he fraudulent. — Where a decree in 
execution of which formal possession has been ob- 
tained, is impugned by the party in ai^tual possession 
as fraudulent and collusive, tho onus lies on the im- 
pugners to prove their allegation. Rabia Khabitic 
V. Wise 28 W. R., 829 

60. Deed, Suit to set aside.— .4L 

legation that document is false, — In a suit for a de- 
claration that a document propounded by the defend- 
ant is false, it lies upon the plaintiff to prove that 
allegation. Rau Niohbe Koondoo v, GotncK 
Chundbb Moshakto . . 11 W. BL, 260 

« 

6L Relationship 

between parties (U showing bona fides qf iransewHon, 
The relationship between parties to a conveyance of 
property may be immaterial if the purchase is found 
true, but is not immaterial where the question to be 
decided is whether the purchase was true or fraudu- 
lent. The mere handing over o£ the parohMe^moQiy 
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OKITS PBOBA1Sl>I — coniiimed, 

14. DECREES AND DEEDS, SUITS TO SET 
ASIDE — continued. 

Deed, Suit to set aside — continued. 

from one party to the other in the prenence of 
strangers, ami the registration of the dt^cd, are not 
sufficient to prt)ve the transaction to bo hottA fide. 
Pban Kishbn Dbb 0. Lokknath Sinoh Mojo»)M- 

DAB 10 W. R., 446 

62. Suit, for poeees- 

cion and to have deeds declared fraudulent. — Pur- 
chaser. — The plaintiff executed a deed of sale of a 
moiety and a lease of the other moiety of certain pro- 
perty to B. B. instituted a suit under section 15, 
Act XIV of 1859, which was dismissed. B. then 
returned the deed of sale and lease to vf with the 
following endorsement under his signature : “ Re- 
turned; no claim.” A. instituted the present suit for 
reedVery or possession of the said property, and the 
defendant set up in his defence that he Inwl no right 
to sue for a moiety of the prop(‘rty as tlu* saiiic hiwl 
been conveyed to JR., and that the endorsinncnt on the 
deed of sale was not admissible in evidence as it had 
not been registered. Held that the onus was upon 
the defendant to prove his purchase. OiHisil CilAN- 
DBA Roy Chowduby v. Amina Khatun 

^ [3 B. la. E.. Ap.. 126 

68. - - — Suit to have deed 

cancelled as aforfjery. — Under the special procedure 
provided in the Registration Act (111 of 1877), the 
defendant, in whose favour a document w'as said 
to have been executed, succeeded in obtaining an order 
from the District Registrar for the registration of 
the same, although the plaintiff, who was alleged to 
have executed it, appt;arcd iH'forc the Sub- Registrar, 
and subsequently bcjfore the Registrar, and denied 
executing it, and alleged it to be a forgery. In a suit 
brought under the almvc circumstances to have the 
document declared void, and to have it cancelled, — 
Held that, under the circumstances, th<- onus of 
proof was properly placed on the defendant. Mom- 
HA Chunder Dhur V. Jfoul Kihhorr Rhutta- 
OHARJi . X. Jj. R., 7 Calo., 73d : 9 C. L. R., 471 

64. Suit to set astde 

agreement onground of fraud . — Want of opporiuHiig 
of giving evidence in lower Court. — WIhtc an 
appellant alleges that a razinamah was obtained 
from him by duress or fraud, th(» onus is on him t<» 
prove his allegation. Where also an ap{>cllant com- 
lains that he had not an opportunity of giving 
is evidence to the Court below, the onus is on him 
to show that he tendered evidence which the Court 
rejected. Motbe Lall Opadhiya v. Juoodrnath 
Gubg . 6 W. B., F. C., 26 : 1 Moore’s I. A., 1 

55 , Suit to set aside order find-' 

fw g deed not genuine . — Proof of hona jldes . — In 
a suit brought to set Mide an order of the Small 
Cause Court in which that Court had held that 
a certain deed was maid fide, — Held that the onus 
was on the plaintiff to show that it was exermted 
bond fide. ISHAH Chanpba Das e. RVKiHirDpiir 
SowDAOAB 2 B. li. B.» A. Co 326, note 
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14. DECREES AND DEEDS, SUITS TO SET 
AS 1 DE — con tinw^. 

Suit to set aside order finding deed not 
genuine— 

S. C. Kshan Chundbb Doss v, RtrBBHXoonnaiv 
SOUDAQUR 10W.R„412 

50. svdt for deolai^ation of 

right to property. — Possession under deed of 
gift.— ‘Allegation of fraud . — Presumption.'— In a 
suit for a declaration that certain property, which 
plaintiff as diH'rce- holder atUnupted to soil, belongs 
ti^ his judgment-debtor, whore the opposite party 
claims to have biHMi in possession of the same 
under an allog('d hihba, and plaintiff gives sufficient 
ovideucc to raise a roaHonablo pro8um))tion tliat there 
has been fraud and collusion in the case, it becomes 
tbi‘ duty of tliH Court to go on to the ovidenoo on the 
other sidts ami ascertain whether the transactions 
whicli are the subjcH^t of cmpiiry are fraudulent 
or valid. Kauumbinkb Dossia v. Unkopoobna 
Daye 14W.B.,289 

67. Proof of bona fides of deed 

made under susploioua olroumetanoes.— 

Where the authenticity aiul bona fides oi a hihba were 
called into question, on the ground that, at the time 
.tbo instrument was oxeeuted, the executants wore in a 
state of indebtedness, and the registration was dehiyed 
until the making of certain decrees against thorn,— 
Held tha4 it lay on the parties whoso inUmtion was 
impugned to give evidimce of a siitisfactory kind of 
the bona fides of the snH)>i(‘iouB transaction. CUUN- 
DER Nauain Hen v. Amirto Lall Sen 

[24 W. B., 292 

58. Allegation of want of bona 

fides of trust-deed.— Where it is found on the 
face of a deed creating a trust that the transaction 
is bond fidey it is for the creditors who impugn the 
bond fide nature of the trust to pn>vo thoir plea. 
Kasubsuurbb Dasbbb V. Kui^una Kakkkr Debra 

[2 Hay, 667 

59. Proof of mooktearnama 

alleged to be forged. — Where a mooktearnama on 
the authority of which a suit was brought was im- 
pugned by tbedefemlantaH a forgery, and as not exe- 
cuted by the party alleg<*d to have granted it, the Court 
held that, notwithstanding its atU'station in duo form 
by the Munsif of Muttra, thn onus was on the parties 
charged to prove its genuineness. Ribbah SliraK 
alias Bishkn Sinou o. Indubjert Koonwab 

Lew. B.,2 

00. Bzeoution of deed by pur- 

danaahin lady. — Suit to set aside deed.— hi a suit 
hy the heirs of a Mabomedan rardanashin lady to set 
aside a deed of sale executed by her whilst living 
apart from her relations in the house of the pur- 
idiascr, who had occasionally acted as ber mooktear, 
—Held that some evidence to impeach the deed 
should be given by the plaintiffs before the onus 
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Olil UB PBOBA19DI — continued, 

14. DECREES AND DEEDS, SUITS TO SET 

XSlDE’^continued, 

Execution of deed by purdanashin lady 

-^continued, 

of supporting it is thrown on the purchaser. Tha- 
soos Dbbn Tewabry r , Ali Hosskin Hhak 

[18 B. L. B., 427 : 21 W. B., 840 
L.B.,lI.A.,ie2 

8. C. in lower Court • . 8 W. B., 841 

0L Execution of document by 

purda ladies. — Svidenee, — Ag^nvy, — The plaintiff 
sought to make two purda ladies liable on a document 
which he alleged had been executed by a third person 
as their agent. Held by the Privy Council (reversing 
the decision of the High Court) that strict proof of 
the agency must be given. Azebzoonibsa v, Baqub 
Khan . . 10 B. li. B., 206 : 17 W. B., 888 

32, Suit to Bet aside deed on 

ground of fraud. — MxvtUnce of motive. — In a suit 
by a judgment-creditor to recover the amount of cer- 
tain decrees by attachment and sale, and to have 
a certain deed of bye-mokasa, which was set up by 
the judgment-debtor’s wife, set aside as executed in 
fraud of creditors ; where plaintiff showed the exist- 
ence in the mind of ^ lie judgment-debtor of a sufh- 
cient motive for the fraud, and also that the said debtor 
was in the management of the estate claimed and in 
tho receipt of its rents, it was held that plaintiff 
liad started a primd facie case, which shifted the 
onus on the defendant to prove the honafidea of the 
deed. Gowuub Am Khan «. Sakheena Kuakum 

[16 W. B., 607 

03, — Suit to recover posseBBion. 

-^Fraudulent deed. — In a suit to recover immoveable 

roperty alleged to have belonged to the plaintiff’s 

usband w'hich she inherited from him, and from 
which, after seven years* possession, she was ousted 
by the defendant, whose possession was conferred by 
the Magistrate under section 318 of the Code of Cri- 
uiinal Procedure, 1861, the defendants claimed under 
a deed of sale w’hich the lower Courts found to have 
been executed in fraud of creditors, — Held that if 
plaintiff was in possession for seven years since her 
nusband’s death, she should not be allowed to be dis- 
possessed 011 the ground of a fraudulent deed to 
W'hich defendant was a party years previously, to 
which plaintiff was no party. Eciiahotbe v. Hubro 
SOONDUBBB Dassbb . . 12 W. B., 166 

04 , Suit to Bet BBide oompro- 

mlBO of claim. — Consideration. — Disputed adop^ 
tion. — The defendant, the divided brother of a deeea« 
sei Hindu, disputed the title of ho plaintiff, a minor 
adopted by bis deceased brother, to succeed to the 
estate of tne deceased. To induce the defendant to 
acknowledge the validity of the adoption, the adop- 
tive mother of the plaintiff, as his gua^ian, exe- 
ented a conveyance of one moiety of the family house 
to the defemiant. j&Te/d, in a suit to cancel the con- 
veyance, that the burden of proving that the defend- 
ant’s objection to the validity of the adoption was 
groundless, and the conveyance therefore without 


ONUS FBOBAEDI-— coaftaifed. 

14. DECREES AND DEEDS, SUITS TO SET 
ASIDE — continued, 

Suit to Bet BBide oompromiBe of claim— 

continued, 

consideration, was upon the plaintiff. Svbbahania 
Atyab r. Vebkata Rayab 

[L L. B., 6 Mad., 264 

05. Suit to BetaBide Bale.— .d/Ze- 

gation of fraud. — N,, as reversionary heir of the for- 
mer proprietor, and as now entitled to possession on 
the death of that proprietor’s mother, sued for land 
in the possession of U., w'ho obtained it by purchase 
at a sale in execution of a decree passed on a bond 
granted by 0„ which bond and decree were alleged by 
AT. to be fraudulent and collusive transactions. Held 
that the burden was on the plaintiff to prove that the 
decree was fraudulently obtained. Gbeesh Chue- 
DEB ChATTEBJEE V , MOHESH CHUEPBB NtAIiTT^KAB 

[10 W. B., 178 

03 , Transfer of^interest in joint 

family by one member to the other mem- 
bers. — Where one brother of a joint undivided 
family transferred his interest in the joint property 
to the other brothers after a decree had been passefl 
against him, although before attachment, — Held 
that, when a question arose in such a case, the onus 
was on the brothers to whom the transfer was made 
to prove the bond fide character of the transaction. 
Brojo Lall Saepyal V. Bhobo Soonpubbb Debia 
Chowpbain . . . .17W.B.,489 

37 , Suit to set aside ooUusive 

decree. — Suit by judgment- debtor on allegation of 
decree being fraudulent and collusive. — A. having 
obtained a decree in a suit instituted on a Ixmd, pur- 
porting to have hevii executed by plaintiff’s father and 
one D., proceeded to execute it by putting up for sale 
certain rights and interests of plaintiff as the legal 
representative of her father. Plaintiff Sued on the 
allegation that the decree was fraudulent and collu- 
sive, and that she had not been served with notice of 
proceedings taken in execution. Held that it was 
for the plaintiff to make out her case of fraud, and 
that it was not for defendant to show that the decree 
obtained frt>m a competent Court was not collusive, 
or that notice had been actually served. Mohima 
Chpnpbb Mulmob V , Bubopa Soonpubee Dobseb 

[12 W. B.. 147 

68 . Suit to have deed declared 

a forgery,^ Setting up forged lease, — D. sued T. 
for arrears of rent on the allegation that he held 
a khursa jumma. T. admitted only a lower rent, 
allegiug that ho held a jumma under a miras how- 
ladari pottah. D. failing in that suit, brought 
another suit for a declaration that the d^ed put for- 
ward by T, w'as a false document. Held that the 
plaintiff w'as bound to make out a primd facie case 
before tbe onus could be thrown upon the defendant 
of proving the genuineness of his pottah. JoT 
Chuepeb Tuppapab V , Ram Cbubv Doss 

[16W.B.,117 
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14. DECREES AND DEEDS, SUITS TO SET 
ASI D E continued. 

09 , Deed conveying property 

to other than legal heir. — Suit by Mahomedan 
widow for ehare of property . — In a suit by a Maho- 
medan widow against the brother of her deceased 
husband for her sliare of the property of her hus- 
band, the defendant set up a tuinliknamah by which 
the deceased conveyed the property away to the son 
of the defendant. Held that the burden of proof 
was on the defendant, and that he was bound to 
Bildtice the very strictest proof of the conveyance, as 
it cut away property from the natural heir. The 
tumliknamah was rejected, having regard to its 
terms and to the probabilities and facts of the case. 
Saduk Ali Khan o. Pbaebh . 9 W. B., 142 


16. DOCUMENTS RELATING TO LOANS, 
EXECUTION OF AND CONSIDERATION 
FOR, AND CASES OF MONEY LENT. 


7 Q, Execution, Admlasion of. — 

Suit on docw 7 iicM/.-~Where a defcmlant admits the 
execution of a document upon which he is sued, the 
onus lies on him to get rid of the effect of such 
aiimission. Ybknath Babaji v. Gubabchand Ka- 

HAKJI ^ 1 

MOKOOND NAEAIN DBO V. JONABDUN DbY BhR- 
HICK . . . • 1® 208 


71. 


Mortgage-deed, 


^ ^ ^ - ^ 

Toeeeseion under. —•Whore the execution of a uiort- 
gage-deed was fiubnitttHl and long possession of the 
niortgagcc under that decree was established,— JTefd 
that the onus of proving that the transaction was 
impeachable lies on the person who impugns it and 
denies that the money which was consideration for 
its execution was paid. Huepaul Singh c. 7^- 

BooEUN . • • • .2 Agra, 202 


72 Consideration, Payment ot 

^Recitalin deed.— When it has been 
found that a deed has been duly executed, and that 
a certain sum of money has jmssed in consideration 
of tliat dcMHl, and where there is a recital in the deed 
of the fact that the balance of the consideration- 
money was paid previously to the execution of the 
dtxjd then there is something more than a presump- 
tion that the whole consideration has passed ujmn 
the deed. Domun Sinqh e. Bhuggou^ty Dkbba 

[8 w^. B., 21v 
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16. DOCUMENTS RELATING TO LOANS, 
EXECUTION OF AND CONSIDERATION 
FOB, AND CASES OF MONEY LSNT-- 
continued. 

Consideration, Payment of— 

decree where the plaintiff's case was that the oemti* 
deration -money was not paid, but a rooqua g^ven 
for it, payable when the mutation of names took 
place, — Held that the onus of proving non-payment 
was thrown upon the plaintiff in consequence of the 
acknowledgments she had made of the receipt of the 
whole purchase-money, — viz., an admission which was 
made and recorded under Act XX of 1866, at the 
time when tho deed was registered, and again an 
acknowledgment made in the petition presented to 
tho Court which made tho decree for mutation of 
names. Although when a deed of sale containing an 
acknowledgment of payment is written, payment is 
not mode, it may iM'come an acknowlgmeiit after- 
wards,— t.s., when the deed is handed over. Allbb 
Shah v. Ahanbb Bkobii . . 19 W, B.» 149 

75 , Proof of execution and bona 

fides of transaction. — Suit on mortgage- bond . — 
Where a claim is made under an alleged mortgage 
against a bond fide purchaser for value, and the de- 
fendant puts in issue the genuineness of the transac- 
tion, the onus is \i\m\ the plaintiff of proving primA 
facie the bona fidee as well as tho actual execution 
of tho mortgage; and if the Court discredits tho 
plaintiff’s witnesses as regards the bona fldee of the 
transactioia it is at lilierty to dismiss the suit, 
althougli the defendant gives no substantial ovidoiico 
of fraud. BfiAJKSUWAUA J'esueau v. BnnnANHimt 

11. L. B., 6 Calo., 268 : 7 C. L. B.» 6 

70 , Proof of execution and con- 

sideration. — Suit on ionrf.— In a suit on a Iwncl, 
the plaintiff is entitled to recover upon showing tliat 
it was executed by the defemlant. The onus lies on 
the defendant of showing the want of consideration. 
JUOOUT CilUNDKE CHDWDHHY V. BuOGWAN CH0N- 

DKB Fcttehhue . Marsh., 27 : 1 Hay, 57 
[1 Ind. Jur., 0. 8 ., 67 

Kueufool Koobe V. Rajkalbb Koorb 

[17W.B.,4a9 

77 , Beoeipt of oonsideration.-* 

Suit on bond, — Though a Ixitid may be genuine and 
duly executed, the receipt of consideration must 
nevertheless lie proved. GUANSAM BlNUH 9 . Chv* 

kowbxb Singh . . W. B., 18649 197 


70 ^ PretumpHon a$ 

to bona Where a mortgage is found to l>c 

genuine, and the receipt of consideration ailmitted. 
tiie Court is bound to assume, unless it be shown to 
the contrary, that the transat-tion was a real one, and 
that the consideration-money was paid. Radha- 
NATH BaNBEJKB 9 . JOBOONATH SiNOH ^ ^ 

74 ^ — Peed of tale.--- 

Acknowledgment of payment in deed. ^Delivery of 
deed —In a suit to recover the balance of purchase- 
money aUeged to have been due upon the sale of a 


78^ Payment under 

letter of aeeignment . — When a defendant admita 
execution of a bond, but denies receipt of considera- 
tion, the onus of proving receipt is on the plaintiff. 
When a defendant admits having written a letter of 
absigiiment directing the plaintiff to pay certain 
sums of money due by the defendant to the third 
parties named in the letter, the plaintiff is bound to 
])rove such payment. KOOF Mungfl Sinoh 9. 
Anvnh Rot «... 6 W. B*f Hi 

JUALGO V. Fuezhnd Aid . • 6 W. B.9 20 
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15. DOCUMENTS RELATING TO LOANS, 
EXECUTION OP AND CONSIDERATION 
FOR, AND CASES OF MONEY LENT- 
ooniinued, 

79 , Proof of amount dU6.--Nat7 

on' bond, ^In 9k suit on a bond, it is for the plaintiff 
to prove the amount of the debt, and this will be 
done iuMciently in the first instanee by proof of the 
execution of the bond. It is for the defendant to 
prove in answer, if he can, that such amount is less 
than the sum sued for. Siyarahaiyab o. Samu 
Aixas 1 Mad., 447 

39 , — _ — Recital In bond. — Consider- 

ation, — The plaintiff sued on a bond, which recited 
that the defendant had received the consideration 
mentioned in the bond. Sold that the onus was on 
Die defendant to show that the recital in the bond 
was not correct. Fulli Bibi c. Basbibudi Misha 
[4 B.I 1 .B., P. B.,64 

S. C. Fooleb Bibbs «. Bassibuddt Mibdha* 
Bama Nath Chuokbbbuttt o. Romahath Uot 

[12 W. R., P. B., 25 

Ruohoonath Dobs «. Luohmbb Nabatn Singh 

[10 W. R., 407 

31 , . I ' ' Admission . — 

Xiontideration, — A, sued B, on a liond, in which it 
was recited that B, had receivetl the amount. JB., in 
his written statement, admitted execution, but stated 
that he had received the amount mentioned therein, 
not under the Iwnd. but on the pledge of obtain jewel- 
lery. Held that, on the admission of the execution 
of the bond, which contained the recital of payment, 
the onus was u])mi B. to prove that payment had not 
been made under the bond. Maniklal Baboo v. 
Ramdas Mazitmdab 

[1 B. Ii. R., A. O., 92 : 10 W. R., 182 

33, Proof of want of oonaidera- 

tiouk — Suit for money due on bond, — When in a 
suit for money due on a bond, both the execution and 
the receipt of the oonsideration are denied, the de- 
fendant must prove the latter plea, if the execution 
be established by the plaintiff. Kishbndtal Singh 
V. Monohub Lall . . .2 Hay, 881 

38. Suit on bond . — 

Onus thrown on wrony party , Effect of — The defend- 
ants in a suit on a bond admitted the execution of the 
bond, but denied that they had received, as the bond 
xtteit^ they had at the time of its execution, the 
oonsideration for iL The Court of first instance, 
instead of calling on the defendants to establish the 
fact that they had not reoeived the consideration for 
the bond as it ought to have done under the circum- 
stances, irregularly allowed the plaintiff to produce 
witnesses to prove that the consideration for the bond 
had been paid at the time of its execution. The 
evidence of these witnesses proved that the consider- 
ation of the bond had not been paid at the time of 
axsontion, and that, if it had been paid at all, it had 
bs^ paid at. some subsequent time. Held that, al- 
though the plaintiff ought not to have beg^n, yet, as 
ha had done so, and his witnesses had proved that the 
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16. DOCUMENTS RELATING TO LOANS, 
EXECUTION OF AND CONSIDERATION 
FOR, AND CASES OF MONEY LENT*— 
continued. 

Proof of want of consideration^eoa^iNsed. 
consideration for the bond had not been paid as ad- 
mitted in the bond, a new case was opened up in 
which the onus was shifted back to the plaintiff to 
establish that he had, not at the time alleged in the 
bond, but at such some subsequent time, paid to the 
defendants the consideration for the bond. Makui> 
e. Bahobi Lal . . L L. R., 8 AIL, 824 

84. Allegation of payment. — 

Allegation of loss of document . — The plaintiff in a 
suit on a bond for money accouutcd for not producing 
it by alleging that the defendant had stolen it. The 
defendant admitted the execution of the bond, but 
alleged that he had paid it. Held that the defend- 
ant was bound to begin and prove payment either by 
the production of the bond or other evidence, or by 
both. Chuni Euab V , Uhai Rah 

[L Ii. R.. 6 AIL, 78 

35 , Plea of payment.-— on 

bond. — Alleged theft of bond by obligors. — The 
plaintiff sued on a bond made in his favoulr by the 
defendants which he alleged had been stolen by the 
defendants. The defendants, while admitting the 
execution of the bond, pleaded payment, and that tho 
l)ond had been returned by the plaintiff to them. 
They did uot produce tho bond, nor did they offer any 
evidence of the alleged payment. Held that, as the 
defendants admitted the bond and pleaded payment, 
the burden of proof of such payment lay on them. 
Savji bin Satu V . Patlu . 8 Bom., A. O., 189 

Mehbboonnissa V . Abdool Qunbe 

[17 W. R., 609 

86 . Suit for money lent on ac- 

knowledgment. — Proof of consideration. — Where 
the plaintiff sued to recover money lent, relying upon 
a samadaskat or acknowledgment of debt given by the 
defendant, — Held that section 9 of Bombay Regula- 
tion V of 1827 contained the rule of law applicable to 
the case, and that the onus lay on the defendant to 
prove that he had not received full consideration for 
the acknowledgment of indebtedness be had sub- 
Bcribed. MoTi Kahanji 0 . Dipchand Vibchand 
[6 Bom., A. C., 81 

37 . ^ Sixit for money lent— 

mission of receipt of note.— YfYkcre a plaintiff sning 
for repayment of a loan fails to prove to the satisfac- 
tion of the Court that a pledge alleged to have been 
made as security was made, he is nevertheless entitled 
to a decree, unless the Court holds that the loan 
itself was not made. A party admitting the receipt 
of a note for Rl.OOO on loan becomes primarily 
liable for it to the lender, and it is for him to show 
that the advance was made, not on his credit, but on 
that of some other person. Monohub Dobs e. 
Gunga Pbbbkad . 2 N. W., M4 
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16. DOCUMENTS RELATING TO LOANS, 
EXECUTION OF AND CONSIDERATION 
FOR, AND CASES OF MONEY LENT— 
eotttimud. 

8S. Suit for value of hundL— 

Proof of payment, — Possession ofhundi . — On 2i^ Att- 
est 1872 A. K, filed a plaint against M. H. and H. B», 
in which ho alleged that on Ist April 1870 3f. R. had 
given a hundi for R500, for value received, to A, K.; 
that on 27th March 1871 M. H. purchased this hundi 
from A, jET., promising to pa^ him H534 for it ; that 
Af, E. gave the hundi to his brother /. R, for the 
purpose of obtaining payment of the amount from 
M. JB. ; and that L H, subsequently informed A. K. 
that the hundi had boon lost. A» K, accordingly 
prayed that defendants M. R. and M, R, might bo 
decreed to pay to him R584i with profit and interest. 
M. B, admitted that ho had executed the hundi, and 
hatf given it to A, K. for ftSOO. He further alleged 
that it had been presented to hhn for payment by 
I. R.t to whom he had paid the amount with interest 
on Slst March 1871, and he produced the hundi with 
a receipt, purporting to be by I. JET., indorsed upon 
it. /. R. denied the payment by M. R.y and alleged j 
the indorsement on the hundi to be a forgery. Reid 
that the admission by Af. jK. of the drawing of the 
hundi for value received laid on him the burden of 
proving payment, and that, though the possession by 
M. R, of the hundi was a circumstance in his favour, 
yet, as it did not in itself amount to proof of pay- 
ment, the onus probandi was not thereby shifted on 
to the plmutiff. Abdul Kabim v. Manji Hanshaj 
[I. L. E., 1 Bom., 286 

39 , Statement in ikrar reser- 

ving equity of redemption.— Low of document.-^ 
Absolute sale. Deed of . — PlaiiitiflF sm^l for confirma- 
tion of iMissession and registration of <-crtaiii property 
which hail been mortgaged to him by defendants. 
Th‘» transaction on the face of the deed was auabsolutt^ 
sale, but an ikrar was executed at the same time as 
the mortgage which reserved the equity of redemption 
to the mortgagor. This ikrar was made over to the 
defendant, the mortgagor. Plaintiff’s allegation was 
that the ikrarnamah was returned to him by the 
mortgagor, who thus surrendered the equity of re- 
demption . Defendant alleged that the ikrar had l>ecn 
lost and had somehow found its way to the plaintiff. 
Held that the presumption of law was in favour of 
the plaintiff, who liad possession of the ikrar, and 
tiiat the onus of, proving its loss lay upon the defend- 
ant. Baj CooicAB SiuaH e. Rak 8uhaub Rot 

[U W. B., 161 

9Q^ Satisfaction of decree,— Proo/ 

of payment made out of Court.Statement in receipt 
—Where money was paid in satisfaction of a decree^ 
not through the Court, and a receipt was taken, but 
execution was afterwards enforced in a suit for refund 
of the money so paid,— EsZd that the statement 
contained in the receipt to the effect that the decree 
had been satisfied was sufficient to shift the burden 
of proof to the defendant to show that it was an 
incorrect statement Datlata r. Oajtish Shastbi 
[1. L. 4 Bohl, 295 


ONUS FBOBjl 2 rDI--oofiftesd. 

16. EASEMENTS. 

91. Claim to restrain aaEsrolaa 

of proprietary rights.— OtMAiMl Proeodmrn 
Code (Act X of J882), s. The right to re- 
strain another from exercising ordinary proprietaiy 
rights over his own land is of the nature of an ease- 
ment different from the ordinary rights of owners of 
land ; tlic burden of proof would, therefore, lie upon 
the party alleging such righU. HaBI HohOIT 
Thakue «. Kissbn Sundabi 

[1. L. B., 11 Calc., 62 

92. Bight of way or water* 
course over land. — Suit to have right to easemani 
determined after order of Magistrate under *, Q89» 
Criminal Procedure Code, 1872 . — Whore the right 
to have a way or water- course over certain land is 
disputed by the owner thereof, and an order, under 
section 532 of the Code of Criminal Procedure, has 
been passed by the Magistrate in favour of the per- 
son claiming the right, the fact of such an order 
having been made will not he sufficient to relievo the 
lattcw from the onus of proving the claim, in a sub- 
Be(]ucnt suit by the owner to establish his right to 
the exclusive use of the land. Puchai Khan v. 
Abed Sirdar, 21 W, R„ 140, disseiitod from. OBBCf 
Ckubub Dby V. Ldkiit Mosbh Bbwa 

[2 0.Ii.R.,666 

98, Bight of way.— fbr de» 

claration that party who has obtained an order 
under s.%B20, Criminal Procedure Code, 1861, has 
no right of way. — Proof of right to possession.’-^ 
In u suit for a declaration that defendant hiid no 
right of way over C4;rtain land belonging to the 
plaintiff, whore it appoar(*il that the defendant hae 
obtained an order from the Magistrate under thd 
Criminal Proccduro Cmle, ]8(!1, section 820, it was 
held that the onus of proving an easement did 
not lie with the defendant, hut that it was for the 
plaintiff to prove that he was cntitleil to exclusive 
{Kisscssiou. PaoHAi Kuan e. Ausd Sibdab 

r21W.B.,140 

94. Right to water.— /or rs- 

moval of outlets for water : plaintiff alleging right 
to its exclusive use. — In a suit for the removal of 
certain outlets made by defendant in an aqneduct, on 
the gnmnd that plaintiff was entitled to the exclnsive 
use of the water of the atjueduci, where the defence 
set up was that the portion of the aqueduct to which 
the dispute related was where water ftowed through 
the lands of the defendant's zemindari, — Reid that 
it was for plaintiff to make good the title he alleged. 
ONBAJET V. KlSUlN SOONDDBU DOSSBB 

[16W.R.,88 

17. EJECTMENT. 

95, Suit for ejectment— 

tion Act, 1869, s, 16 . — The law obtaining in India 
requires that, in actions of ejectment, the Courts 
should always enforce the rule that a plaintiff must 
recover by the stren^h of his own title ; and a par^ 
who might have shifted the burden of proof, if ha 
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CHITS VB^OBAm^l^eonUnued. 

17. EJECTMENT — continued. 

Suit for ejectment— CO 

had proceeded under lection 15 of Act XIV of 1859, 
cannot, if he let flip that opportunity, obtain the 
name advantage in an action of ejectment. Da3>A- 
BHAI Nabsidas o. Sub-Collsotob of Bsoach 

[7 Bom., A. C«, 82 

06. — Lim nation, 

^Ten/anejf , — ^When a plaintiff seek a to eject penons 
from premises claimed by him, on the ground that 
they are in wrongful possession of the premises, he 
is TOund to show that he or some of the persons 
under whom he claims have been in possession of the 
property within twelve years before suit. A more 
allegation in the plaint that the persons sought to be 
ejected were the tenants of the person through whom 
the plaintiff claims, will not shift the burden of 
proof. Rao Karan Singh v. Bakar AH Khan^ L, 
9 I, A., 99, explained and distinguished. Gopaul 
Chuitdbb Chuckbbbutty t>. Nilmonet MittBB 

[I. li. B., 10 Calo., 874 

97, Claim to joint 

4 >wner»hip . — In a suit to eject the special appellant 
from a portion of a house which he claimed to be in 
possession of as part owner, — Seld tliat the lower 
Appellate Court was >. i*ong in laying down that it 
was not called upon to decide whether the defendant 
was entitled to share in the house, as the onus of 
proving an exclusive title to the property lay on the 
plaintiff. IsuBJl v, K hati2A 

[2 Bom., 189 : 2ncf Hd., 181 

08, Proof of poc- 

aemoa. — Queere , — Whether a plaintiff in ejectment 
is entitled to succeed upon mere proof of antecedent 
undisturbed possession. Joytaba Dabbsb v. Maho- 
ACED MOBABUCK 

[I. li. R„ 8 Calo., 976 : U C. X.. B., 389 

09 . - Hjeotment, Evidence of. — 

Presumption of acts of Court being bond fide , — 
An ejectment alleged to have taken place under 
direct action of Court, and supported by documents 
issued by, and died in, the Court, must ^ presumed 
to have been real and ftoad fide, until the party 
ejected proves that all these proceedings wore ficti- 
tious, and that he never lost ]>os8es8ion of the land, 
but still holds it. Bububoodbbn v, Haniff Mul- 
MOB 6W. B., 180 

18. ENHANCEMENT OF RENT. 

100. Suit for enhancement — 

and equitable rent , — A plaintiff who sues for 
enhanced rent is bound to prove that the present rate 
is not fair and equitable. Hills v, Jbm>ar Mun- 
nuL 1 W, B., 8 

OoLAX Am V, Gofal Lall Tagobb 

[1 W. B., 66 

StrxBBBA Khatook V, Gofal Lall Tagobb 

[IW.B.,68 

lOL Act K of 1839, 

t. Section 13 of Act X of 1859 was a]q>licable. 


OHITS THOBAKDl-^eoniinmed. 

18. ENHANCEMENT OP RENT— eon/taffed. 

Suit for enhancement— oon^iaaed. 

not merely to ryots having rights of occupancy, bu 
to all under-tenants and ryots. The landlord cannot 
by giving notice of enhancement, compel the tenan' 
to pay more than a reasonable rent, and he canno' 
enhance without notice specifying the grounds of en* 
hancement. The onus of proving the existence of the 
grounds alleged is upon the landlord. Bakbanatb 
Mabbal V. Binobbak Sen 

[1 R lu B., F.B., 26: 10 W. B., P. R, 8J 

102. Ground of en- 

hancement, — Act X of 1859, s, 17, — In a suit foi 
enhancement of rent, on the ground that “ the pro- 
duce and productive powers of the land have increasec 
otherwise than by the agency or at the expense of the 
ryot,'* the onus is upon the plaintiff to prove the 
grounds upon which he seeks enhancement. Raj- 
KBI8HNA MoOKEBJEB «. KaLI CHABAN DoBAIN 

[0 B. Ii. B., Ap., 122 : 16 W. B., 10€ 

BhTTNBAJ KoONWAB V, OOGGUB Nabain Kook- 
WAB 16 W. B., r 

108. Act X of 1859, 

s, 17, cl, 2 . — Where, in a suit for cnhancemant or 
the ground that the productive iww'ers of the lane 
have been increased otherwise than by the agency o 
at the expense of the ryot, the defendant admits the 
increase in productiveness, but denies the allegec 
cause, the onus of proving that the productivenes 
has been increased by other means lies on the plain- 
tiff. PuLiv Bbhabi Ben v, Watson 

[R Xi. B., Sup. Vol., 904 

S. C. PooLiN Behabeb Sein V. Watson 

[9 W. B., IOC 

Overruling Nobebn Eishen Bose v. Shofat- 
OOLLAU .... 1 W. B., 24 

104. Nature of ten^ 

aneg, — Grounds of enhancement. — In a suit to recover 
rent at an enhanced rate after notice had been granted, 
a kabuliat was put in in support of the plaintiff's 
case and admitted by defendants. A pottah put 
in by defendants was found by the lower Court 
to be a forgery. Held that plaintiff’s contention 
that the kabuliat does not give the full terms of the 
agreernent binds him to show beyond all reasonable 
doubt what w'ere the actual terms of the pottah. 
Having failed to do this, the kabuliat was treate<l as 
complete and conclusive evidence of the nature of the 
tenancy, which w'as inferred by the Court to be per- 
manent and at a fixed rate. Held that it lay u]X)n 
the plaintiff to make out distinctly the different 
grounds on which he rested his right to enhance, — viz,, 
excess of area, increase of productiveness apart from 
the tenant's agency, and increase in the )^aluc of pro- 
duce. Golau Am V, Gofal Lall Thakoob 

[9 W. B., 66 

S, C. on appeal to the Privy Council, Soobasoon- 
leby Debi V, Golam Ali 

[16 B.Xi. B., 126, note 
10W.B„142 
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ONirS PROBANDI-^eonttmted. 

la ENHANCEMKOT OP BENT— 

Suit for enhaneement-^coMtinuBd, 

106. Purchaser of 

egtat§ fettled in perpetuity, — When the purchaser of 
a moiety of an estate settl^ in perpetuity some years 
ago according to a jummabundi then made, does 
not sue directly to set aside the jummabundi of settle- 
ment, but many years after the settlement ho sues to 
enhance the rents entered therein, to entitle him to 
succeed he must show that since the period of settle- 
ment circumstances have occurred which have tend- 
ed to raise the value of the ryot*s lands, and con- 
se([uently to entitle him to an increased share of the 
surplus prohis arising from the lands. Bam LooHUN 
Paul u. B&ojo Mobinbe 

[W. R., 1864, Aot X, 118 

106. Similar raiea, 

— Where a plaintiff sues for enhancement, on the 
ground that the defendant does not pay the rents paid 
by others in the neighbourhood for similar lands, and 
the defendant denies his linbility to pay such rents 
owing to his having mokurrari pottahs, the onus is 
on the defendant to prove those pottahs. Peahnath 
Boy Chowuhey c. Mohehoodken Ahked 

[6 W. B., Aot X, 88 

107 ^ Custom to 

empt certain land, — In a suit for onhancemout, where 
the defendant pleads that rent has been assessed on 
lands covered by hedges and ditches and forming 
boundaries between fields, and that according to cus- 
tom such land is not liable to pay rent at all, the 
emus is on the defendant to prove the custom. Uaboo 
Chowuhey v, Joybssub Nunubb 

[6W.B., ActX,46 

108, JSxcess lands , — 

In a suit for enhanwnnent of rent on the ground 
that defendant liolds land in excess of what he pays 
rent for, it is plaintiff’s duty to show that the lands 
in question are all included within the tenure of the 
defendant, but that the latter has been paying rent 
for a quantity less than the area of those lands. 
Ahmed Hosseik v, Bundbe . 16 W. R., 81 

109 , Act X of 1859, 

s,16, — Presumption. — In a suit for enhancement, the 
burden of proof that a t4mure is protected under sec- 
tion 16, Act X of 1859, is on the defendant, and it is 
only for the plaintiff to rebut any presumption which 
the defendant may make out under that section. 
Noboxeisto Mojoomdae V . Taba Monke 

[12 W. PL, 820 

110, Proof of varia- 

tion in rate of rent.-^ Act X of 1859, s. 16. — In a suit 
for enhancement, the presumption under section 16, 
Act X of 1869, established by twenty years* holding 
at a uniform rate, cannot be rebutted by the fact 
that the plaintiff did not obtain direct possession of 
the estate for many years, and was for other reasons 
prevented from suing, but the onus is on the plaintiff 
to prove that the present rent has been varied or 
ftxed at a period subsequent to the decennial settle- 
ment. Dhum Singh r.f Chundbe Kant Mooehe- 
JBB . . W. B., 1864, Act X, 26 


ONUS PROBAISmi-^ntinued. 

la ENHANCEMENT OP UEm^eonUtmed, 

Suit for enlianoenient-eoi»f»iiif#d« 

111 , Variation of 

rent, — The fact alone of variations in the amount of 
rent paid between one year and another doei not ne« 
cessarily establish a right in the plaintiff to enhance 
or affect the defendant’s right to hold at a fixed 
rent. It is for the defendant to account for such 
variation. Hubonath Boy n. Chittbamokby Pos- 
BEE • . 8 W, R,, Aot X, lU 

112, Proof of nnL 

formity of rent, — In a suit for enhanced rent of a 
talook, the existence of which as an ancient talook 
is undoubted, and in which the only question is whe* 
thcr the rent is fixed or variable, the onus is first on 
the defendant to prove that he has hold at a uniform 
rate for twenty years, and (if the defendant prove so 
much) then on the plaintiff to prove that the rent haa 
varied since the permanent settlement. Kabu* 
MONEB DbBBA V. HUEEONATH BoY 

[1 W. R., 280 

118. Beny. Beg, VIII 

of 1793, ss. 4^, 51. — Begistration . — In a suit for 
enhancement of rent, — Held that in order to bring a 
talook within the bc.ojw of sec^tion 61, Hegulatton 
VIII of 1793, it was sufiicient to show that the 
tenure existed, and was capable of being registered 
at the time of the decennial settlement, the fact of 
actual registration not being an essential element in 
the formation of a talook. Held, further, that the 
effect of jfi'oof of the existence of such a talook at the 
time of the decennial settlement was sufiicient to 
throw the onus on the plaintiff to prove that it was 
held at a variable rent. Kauuika Cuowdhbaik eu 
Bamasundaui Dabi . 4 B. Ij. R., F, C., 8 

S. C. liAMASOONDUEBB POHBBB V. BaDHIXA 
Chowuueain . 18 W. B„ F, 0„ 11 

[18 Moore’B I. A.. 248 

Beversing decision of High Court in Hama Soon- 
DBEEB DOBBKB V. KAUUIKA CHOWUHKAIM 

llW.R.,8d8 

114. Liability of 

land comprised in a zemindari to enhancement,^ 
Dependent talook. — Besumed lakhiraji, — Beng, Beg, 
XIX of 1793. — In a suit for enhancement of rent In 
ruB]H.'ct of land which the dcfendatit claimed to bold 
as a dependent talook, — Held, the onus was upon the 
Kcmiiidar to show that the land was included in the 
zemindari at the time of the pennanent settlement, 
Abbanullah V, Bubbaeat Ali Chowuhey 

[I. IJ. R., 10 Ce1o„ 920 

116. Plea that some 

lands never paid rent.— ’Suit for enhaneement,-^ 
When a landlord sues for enhanced rent and if met 
by an allegation that certain plots of land never paid 
any rent at all, the onus is on him to prove that the 
lands did at some former time pay him rent. QUX* 
gaduueHikgu V, Bimola Dobbeb 

[6 W.R„ AotX, 87 
Shebb Naxaik Rot v, Chidam Dobs Bybagbx 
[6W.B., AotZ;46 
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OS178 TliOBAJSmi-^niin^. 

18. ENHiNCEMBNT OF BENT— oofthiHMi. 

Suit for enhancement— 

DHUK MONEfl DbBBB V, SUTTOOBGHUV SBAL 

[6 w. B., Act X, 100 

TJmbika Chttbk Mukdlb v. Bambhokb Mo^ 

HUBIB . IIW. B^85 

OtTHAVi Kabi f), Habihab Mooebbjeb 
[B. U B^ Sup. V6U 15 : W. B., F. B., 116 

Bam Coomab Qhobal v. Dbbbb Pbbshad 
Chattebjbb . . 6 W. B., Act X, 87 

116« Lahhiraji — The 

salt was for enhanoemont of rent. The defendant 
set up that certain plots of land« the rent of which 
was sought to be enhanced, were lakhiraj, and there- 
fore not liable to pay rent. Held that the onus was 
not upon the defendant to prove the land was lakhi- 
naj, but upon the plaintiff to prove that the land was 
mal, or rent-paying. Setnble, — The Courts arc accus- 
tomed to require some primd facie evidence from 
defendants raising such defence that they hold some 
lakhiraj lands. Sbideab Nandi v , Bbaja Nath 
Kundu Chowdhby . 2 B. li. B., A. C., 211 
[8. 0. 14 W. B., 266, note 

1X7. " Separation of 

mal and lakhiraj landt, — In a suit for assessment at 
enhanced rates, in which the defendant admits that 
the main portion of the lands in dispute are mal, but 
does not separate the rent-free lands, the plaintiff is 
not bound to prove that tho lands are mal until the 
defendant points out their precise situatio/7. Stttto 
Chttbh Ghobal e. Tabinbb Chubn Ghosb 

[8 W. B., 178 

Ashbvboofibsa e. XTmung Mohun Deb Roy 
[6 W. B., Act X, 48 

NBHAii CHUiniBB Mistbbb e. Hitbbe Pbbshad 
Mvndul .... 8W. B., 188 

118. Plea that oer^ 

tain of the Idnde included in notice are not enhance^ 
able, — Onus of proof of such fact. — Notice of 
enhancement, — In suits for enhancement of rout, 
where tho tenant pleads that a fK)rtion of the land 
■ought to be enhanced is held by him rent-free, tho 
onus is on tho tenant to provo primd facie that such 
portion of the land is so held by him ; and if he be 
successful in this, tho onus is then shifted upon the 
landlord to rebut such primd facie evidence. Ne- 
WAJ BtJHDOPADHTA O. KaLI PboSONNO GhOSB 

[L li. Bh 6 Calo., 648 : 8 C. L. B., 6 

119. ■ — Allegaiion of 

land being' lakhiraj , — In a suit for enhancement of 
rent uponra certain area^of land which plaintiff alleged 
to 1^ mal, defendant set up that a portion of ^t 
area was lakhiraj and did not belong to plaintiff’s 
aemittdari. Mela that plaintiff was bound to prove 
that ho had received rent for the disputed portion 
before he oould obtain a decree for rent for such 
portion. Qiksre,— Is it sufficient that defendant’s 
plea if a. mere allegation of lakhiraj, or must it be 
sa^K>rted by primd facie evidence P Muk Mohun 
Jm «. Smbbam, Bos 14 W. B., 285 


ONUS FBOBANUI — cimHnued, 

18. ENHANCEMENT OF RENT— coafiaasd. 

Suit for enhanoement — continued, 

120. Nvidenoe of re- 

ceipt of rent, — In a suit for enhancement of rent, 
where defendant gives primd facie proof of a rent- 
free title, such as a proceeding of the resumption au- 
thorities releasing his lands under section 48, Bengal 
Regulation XIX of 1798, the onus is on the plaintiff 
to prove receipt of rent, Heiba Ram Bhutta- 
OSABJBB V. Ashbuf Axi . . 9 W. B., .103 

121 ” ' ' '■ — — ■ Allegation of 

dkhutter land, — Ih a suit for enhancement of rent, 
where defendant pleads that a parcel of it is dehut- 
tfer land, the property of another party, the onus lies 
on the plaintiff to prove that the land is mal, even 
though the alleged owner puts forward no claim. 
Pbem Chand Babik V , Bbojonath Koondoo 
Chowdhby .... IOW.B.,,^6 

122. Suit for arreare 

of rent. — In a suit for arrears of rent at an enhanced 
rate, whore the defendant set up that he had relin- 
quished all the mal land in his occupation, nnd that 
the residue of the laud in dispute was lakhiraj, — 
Held that the onus was upon the plaintiff to prove 
that the land for which he sued for enhanced rent 
was rout-paying, and not on the defendant to make 
good his defent'c. Mahomed Azsbab Ali v. Nab- 
SIB Mahombd . . 8 B. L. B., A. C., 804 

128. Suit to contest enhance* 

ment. — Ad X of 1859, s. 14. — In a suit brought by 
a ryot under section 14, Act X of 1859, to contest 
a notice of enhancement, the onus probandi is on 
the ryot. Pbithbe Ram Chowdhby v. Chidam 
Chundbb Shaha . . . .8 W. B., 8 

19. GENEALOGICAL DESCENT. 

124, Suit for partition of here- 

ditary property. — Proof of genealogicaldescent, — 
In a suit for ^mrtition of hereditary property, it is 
not necessary for the plaintiff to trace b^k his genea- 
logy to the original grantee and to prove that no 
other descendant of that grantee except himself and 
tho defendants are in existence. It is sufficient for 
him to show that he and they are the only representa- 
tives of the person who last held the projHjrty. If 
others claim a share, it is for them to show that they 
have any rights which operate to restrict the plain- 
tiff’s primd facie right to treat such property as the 
exclusive property of himself and the defendants. 
Kabaji bin Ranoji V, Bapuji bin Madhavbay 

[8 Bom., A. C., 206 

126. Common ancestor.- C/aim 

as collateral heir, — Where the plaintiff claimed as 
paternal uncle’s grandson and only heir of N., and 
tho evidence showed that N,*s father was one of three 
brothers, but it was not stated in the plaint, nor 
shoYTi by the evidence, who was the father of tho 
three brothers, — Held that the suit ought to be 
dismissed, it being incumbent on the plaintiff, 
claiming as a collateral heir, to show who the common 
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ONUS TnOBANDl-^etmtinned. 

19. GENEALOGICAL DESCENT--eofi^‘iii(«i. 

Common &noeBtor---oontinu6d. 

anoeator was from whom he derived title. ESDAB- 
KAVTH Doss «. Pbotab Chundbr Doss 

[I. li. B., 6 Calo., 626 : 8 C. L. B., 288 

20. HINDU LAW. 

(a) Adoftiov. 

120. Suit to Bet aalde adoption. 

•^Invalidity of adoption, — A plaintiff suing- for a 
declaration that an adoption is invalid is bound to 
prove the invalidity. Bbojo Kxbhobbb Dossbb v, 
SBBBBAxn Bosi . . 9 W. B., 463 

127. Allegation of 

fraudulent adoption. — In a suit to have it dwlared 
that an adoption which has long taken place, and has 
been Acted upon, and in virtue of which defendants arc 
in possession, is a fraudulent and false adoption, the 
onus lies on the plaintiff to make out. to some extent at 
any rate, the fraud and falsehood alleged. Gk)OROO 
pBostJKiTo SiNOH V. Nil Madhttb Singh 

[21W.B..84 

128. • ■■■..■■, — Improper and | 

unauthoriied adoption. — In a suit in which plaintiffs, 
claiming as heirs of a deceased Hindu, sought to set 
aside an adoption effected by the widow as without 
authority and otherwise improjier, the lower Appel- 
late Court held that the onus lay with the plaintiffs 
to prove their affirmation in resiiect tf) the adoption. 
Hite Dtal Nag a. Roy Kristo Bhoomiok 

[24 W. B., 107 

129. — - - Adoption under 

will. — Proof of validity of adoption.— K Hindu died 
leaving a son (who afterwards died a minor and un- 
marriwl), a widow, and three daughters. On the 
death of the minor the widow succetnled to the pro- 
perty, and, under a will of her late husband, adopted 
in 1851 a son of her hiisbainrs brother. The widow 
died in 186G. One of the daughters, os guardian of 
her infant son Inirn in 1853, brought a suit to sot 
aside the will, and with it the a<loption, and for 
recovery of possession of the pro{H.*rty left by her 
minor brother. The defence set up was that the will 
was genuine ; that the plaintiff 8hf)uld have sued 
within twelve years from the atloption ; and tliat she 
had in 1851 admitted the adoption in having accepted 
a dur-putni from the guardia^i of the a<lopted son. 
Held that the onus was upon the adopted sou to prove 
the validity of the adoption, and n<it ufK)n the plain- 
tiff suing as heir to prove its invalidity, even though 
he alleged fraud and adduced no evidence in sup{>ort 
of it. Tabini Chaban CuowDUBr o. Saboda 
SUNDABI DaSI 

[8B.L.B.A. 0.,]45: UW.B.,468 

(b) Alienation. 

130. Alienation by Hindu 

widow. — Proof of neaeasitg . — Where the validity of 
an alienation by a Hindu widow is the <][uestion £of 


ONUS FBOBANUl-ewilliHiMl. 

20. HINDU LAW-hnmiI^bJ, 
l5) Alibnatiok — conHmuod, 

Alienation by Hindu widow— 

the consideration of the Court, the onus of proving 
the necessity for the alienation rests with the alienee. 
Where in such a case the plea of necessity faile» the 
Court will not grant a decree for immediate poetee* 
sion. unless a very 8tn)ng case of aiMte and detmom- 
tion bo made out. What is sufficient evidence to 
support a sale by a Hindu widow of property in which 
she has only a life interest. Chuttkb Dhabbb SlNOtC 
e. Hubcoomabbe . I Ind. Jur.» O. 8.^ 99 

NunD CoOUAB SlNQH O. GHNOA PBBBAUn 
N ABAiK Singh . .10 W. Bw» 94 

And the same is the case in a suit by a son to 
annul an alienation of ancestral property by the 
father. JuGDBL Nabain Svuatb V. Lalla Rah 
Pbokabh 2 W. B.1 292 

131. Furoba«er, Duty 

poaaesaioH.—Plea of bond fide purohaae. — In a suit to 
recover {msseBsiun the onus is on the defendant who 
pleads that he is a bond fide purchaser for value 
without uotieo of plaintiff^s title to moke out that 
ph»i. JEBBHNIBSA V. UMVL CuVNnKB CEAOBLA" 

NUVI8 18 W. B., 161 

See Vabdbn Sbth Sam v. LuoEFATuy Uoyjbh 

[9 Moore’a I. A., 808 

132 . . . .. Widoufa powar 

of alienation.— It is incuinlient on the purchaser 
of realty ftom a Hindu widow to en(|uiro whether 
the eircumstaneos are such as to corifei* on her tho 
power of alienation. Hbbbalall Huaha e. Jadob 
C iri/NDBU Chhnoukbt . Cos., 119 

133. Oood faith,— 

Failure to make inquiry aa to widow* a right to aelL— 
A purchaser from a childless Hindu widow is bound 
to satisfy himself tw to her right to sell. If he does 
not act with due care; in the inatbfr, he eaniiat be 
Hei<I to have a<!ttHl Imrally in good faith, although he 
may have fully l>elieved, or taken for granted, that 
all was right. liAHOUONB Bhvtta(;haujbb v. 
IsiiANBB Dabeb . .2 W. B.» 129 

134. Purchaeefiwm 

Hindu widow, — Upon thosc^ who claim und^ an 
alienation from a Hindu widow rests the onus' of 
showing that the tranwtetion was within her limited 
pf)wcr. CoLLBCTOB OF Masulifatam Cayalx 
Vbncata Naeainapah 

[2 W. B., P. C., 61: 8 Moora’B I. Ju, 629 

So with a purchafKjr of immoveable property deal* 
lug with any one with a (|uali fieri power. 

See VaDALI RAMAKBISTNAHAe. Mavba Amtabya 

[2 Had., 407 

I 135 . NeoeMity for aliraatlion.— 

I Adequaey of conaideration.—Purohaaer. — The onus 
I of proving the necr^ssity fur a sale by a Hindu widow 
I and the adequacy of the purchase-money lies on the 
I purchaser. Jadv Nath SlBOAB e. SoNAHOiniB 
I Dobbbb C(ir«» 29 
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OETUS FBOBAlsn!)! — eoniinued, 

20. HINDU LAW — eontinued, 

(6) AlIBNATIOK— 

BTeoeMity* for alienation — continued. 

Bibbostaittk Eoy V , Lall Bahadoob Sinoh 

[1 W. R., 247 

WoovA Chttbk Bakebjbb V . Hababhun 
Mooxbbjbb . • . 1 W. B., 847 

130, .*"1 - ' Mortgage hg 

Mindu widov), — The burthen of proving the necessity 
for a mortgage by a Hindu widow rests on the mort- 
gagee, where that necessity is disputed by the next 
heir. Oolab Sibo o. Rao Kubun Siko. Kao 
K iTBrir Bibo o. Mahomed Ftaz AliKhab 

[10 B. !<• B.» P. O., 1 : 14 Moore’s L A., 176 

187. ' Purchaeerofan^ 

CCitral property. — Proof of inquiry ae to existenoe 
cf neoeesity. — In justifying the purchase of ances- 
tral property, the purchaser is not bound to ^ve the 
fact that family necessity actually existed ; it is suffi- 
cient if he establishes tliat he made honA fide inquiry 
into the matter and was in that inquiry reasonably 
led to suppose that the necessity did exist. SOOBKB- 
DBO FBBBHAD DoBBX «. NUBDUB MiSSBB 

[21 W. B., 196 


188. 


I>uty of pur^ 


ekaeer of ancestral property. — Whore ancestral pro 
perty is to be sold or mortgaged, all that the purchaser 
nas to do is to see that there is sufficient pressure 
upon the estate to render the transfer necesiary. The 
fact of there Ixdng a decree, an attachment, and a 
proclamation for sale, is sufficient pressure. Shboba J 
KooBB 0 . Nuokohbdeb Lall . 14W«B.,72 


189. — — — Alienation hy 

Ntadu.— In a suit brought by a Hindu son, for him- 
self and on behalf of three infant brothers, to set aside 
a sale of certain ancestral lands which had been made 
by his father without his concurrence, — Meld that the 
onus of proving that the payment of the debts, on 
account of which the property was sold, was not a 
ooipmon family necessity, was properly laid by thq 
District Judge upon the plaintiff. Babaji Sakhoji 
V . Bambhbt Pabdubhbt • . 2 Bom., 23 


140. — Proof of power 

ioodimste. — Degree of proq/*.— Although as a general 
rule it mav lie upon those who claim under an 
alienation of ancestral property for necessary purposes 
to show that the transaction was within the limited 
power of the part^ alienating, yet particular cir- 
cumstances may shift the burden of proof. No fixeil 
rule can bo laid down as to the degree of proof 
requisite in such cases. Kaihub Siboh o. Roop 
S iBOH 8M.W.,4 

Tasovwab Ali V . Koobj Bbhabbe Lal 

[8N.W.,8,note 

14L . Malabar law . — 

Loan to karanacan. — There is no invariable presump- 
tion on whom the burden of proof lies as to the 
neoessity of a loan made to the kanuiavan. Elaya* 


ONUS PBOBANDl — continued. 

20. HINDU LAW^ontinued. 

(6) Alibbatiob— coaftatied. 

NoooBBity for alienatioii — continued. 

OHABIDATHIL KOMBX AOHBB O. KbBATUMBORA 

LakshmiAmma , . L L. B., 6 Mad., 201 

142. — — Application of 

purchase-money, — Sale hy Hindu widow. — Duty of 
purchaser . — Where a Hindu widow sells as guardian of 
her minor son and for his maintenance the purchaser 
must show the necessity for the sale, but he need 
not see to the application of the money. Radha 
Eishobb Moobbbjee V. Mibtoobjot Gow 

[7 W. B., 28 

Eool Chvndbb Sttbha V. Ramjoy Submoba 

[10 W. R., 8 

Ram Pbbshad Singh v. Najbubbissa Kooeb 

' [9 W. B.P601 

148. — - — — Duties of pur- 

chaser. — Application of purchase-money. — A purcha- 
ser for value is not bound to prove the antecedent 
economy or good conduct of a Hindu widow' who alien- 
ates a portion of her husband’s estate, nor to ac- 
count for the due approjiriation of the purchase- 
money, but he is bound to use diligence in ascertain- 
ing that there is some legal necessity for the loan, and 
he may be reasonably expected to prove tbe circum- 
stances connettted with his own particular loan. Go- 
bibdmobbk Dobsbb V . Sham Loll Bysack. Kali 
C ooMAB Chowdhby V. Ram Dobs Shaha 

[W.B., 1864, 168 

144. Application of 

purchase-money. — Alienation by Hindu widow. — In 
a sale by a Hindu widow under necessity, where the 
vendee pays a fair price and acts bona fide, the mere 
fact of only two thirds of the purchase-money being 
jiaid to creditors does not invalidate his conveyance, 
as he is not bound to see to the application of the 
purchase-money. Ram Gopal Ghobb v. Bullodkb 
Bose W. B., 1864, 886 

145. Obligation on 

creditor seeking to eiforce a charge on property 
sold. — In transactions such as the alienation by a 
widow of her estate of inheritance derived from her 
husband, any creditor seeking to enforce a charge on 
such estate is bound at least to show the nature of 
the transaction, and to show that in advancing his 
money he gave credit on reasonable grounds to an 
assertion that the money w'as wanted for one of the 
recognised necessities, Kambswab Pbbshad o. 
Ram Bahadub 8ibgh 

[L L. B., 6 Calo., 848: 8 C. !•. B., 861 
li. B., 8 I. A., 8 

Kabhinath Sitabam Oyb V. Dadki 

[6Bola.,A.O.,2U 

148. — Creditor, Ohli» 

gation of .-^Proof of satisfaction of debt. — Where a 
party, entitled to impeach an alienation by a widow 
of her husband’s estate, sues to set aside such an 
alienation, and the defendant eetablishes not only 
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ONUB FBOBANBI--MiiKmml. 

SO. HINDU LAW^oniitmsd. 

(b) Alibvatiok — eonttMusd, 

Naoesaity for alienation— cofthMumi. 

tlttt be had a charge on the estate in virtne of a 
mortgage-deed executed by the widow, but that the 
debt to him was on account of advances made to her 
for purposes for which she would have been entitled 
to alienate the estate os against the next heirs, it 
does not follow that bcK^nuse plaintiff had a right to 
demand this peculiar prt>of of the ordinary rule 
which requires the party who alleges payment to 
prove payment is to be inverted in his favour, or 
that the debt is to be presumed to be satishod, unless 
the contrary is shown by the creditor j and if ho 
alleges that the mortgage-deed was not bond fide, the 
burthen lies on him to prove his allegation. Cavaly 
VbkCATA NAEAINAPAH O. COIiLECTOB OF MaSUM- 
PATAM 

^0 W. B., P. 0„ 47: U Moore’s LA., 619 

147. Suit to set aside aliena- 

tion. — Suit (0 eel aeide eaU in execution of decree 
of Joint family property ae improperly made * — 
Where joint family property is sold in execution of 
a decree against the head of the family, and pur- 
chased bond fide and for valuable consideration, the 
onus lies on members of the family who impugn 
the sale to show that the decree was an improper 
one. Shbo Pbbbhai) Sibgh o. Soorjbuksbb Koorb 

[24 W. B., 281 

14S. Suit for share of alienated 

proi>erty. — Mortgage by one member of joint 
family. — Suit for poseeeeion of property* — In a suit 
by a Hindu w'idow to recover a share of property 
allegctl to have been inherited from her husband {J.), 
and which had l»e«m mortgaged by her huslwind’s 
brother {B). and sold under a dci'ree obtained on the 
mortgage, the question was raised whether the 
money for which the property was mortgaged had 
been borrowed by B, for bis own private u»e, or for 
the benetit of the family. Held that the onus was 
on the defendant to show that the plaintiff had de- 
rived any iHinefit from the inonejr, Srebjiuttt «. 
Lvkhbb Nauain Dutt . . 22 W. B., 171 

149. AUenation by Hindu 

father. — Neceeeity* — Specific performance. Suit 
for, o, 7 atiwrf/aMsr.— There is no legal pnjsumption in 
the Madras Presidency thst a sale by a Hindu father 
is valid until the contrary is shown. Where a suit 
is brought against the father of an undivided Hindu 
family having an infant son, for the specific perform- 
ance of a contract to sell land, presumably ancestral, 
the Court, having thereby notice that tne vendor^s 
powers c«n be exercised without a breach of trust 
only where there exists a necessity sufficient in lawr , 
to justify the sale, and that the infant son is enti- 
tled to interdict the sale, is bound to roc]uire the 
plaintiff to give some proof of the necessity for the 
sale. Gobusaxi Sabtbial e. Qanapatuia Pili^at 

[L L. B., 5 Mad., 337 

150. — Purchase by son at sale 

for arrears of rent against father .— <f 

111 


ONUS TlROBAJSmi^cantimud. 

flO. HINDU liAW— oos^aiisd. 

(6) Axibnatiok— coa^ased* 

Purchase by son at sale for arrears of 
rent agai^t father— coa^taasd. 
bona fidee of sale. — Whore a son purchased a pro- 
perty sold for arrears of rent, on account of the de- 
fault of his father, and both father and son were 
living ttigether at the time of the purchase,— JHTeld 
that the onus was on the son to prove that Ws pur- 
chase was bond fide* Hub Suhayb Misbbb «. Dbbm 
Dyal Singh . . . .7 W. B., 275 


151. Alienation by manager 0f 

Infant’s estate. — Breeumption qjT bona ./Wet.— 
Obligation of purchoeer to sa^atrs.— Nsoamfjy fop 
charge* — Under the Hindu law, the right of a (oad 
fide incumbrancer who has taken from a de facto 
manager a charge on lands created honestly, for the 
purpose of saving the estate, or for the honefft of the^ 
estate, is not (provided the circumstances wrould sup- 
port the charge had it emanated from a de facto and 
de jure manager) affected by the want of union <rf 
the de facto with the de jure title. The question as 
to the onus of proof in such cases is one not capable 
of a general and inflexlblo answer, but the presump- 
tion proi)er to be made wdll vary with circumstances. 
Thus, a mortgagee, who is setting up a charge in his 
favour made by one whoso title to alienate be knew 
.to be limited, must prove the facts which ombedy 
the I'opresentations made to him of the alleged deeds 
of the estate and the motives influencing his immediate 


loan; but |uch proof must not be riKpiired from one 
not an original party, after a lapse of time and enjoy- 
ment and apparent aajuiescence, Wherc^ also, B 
charge is created by the substitution of a new secu- 
rity for an older one, and the consideration for the 
older one was an old jnrecji'dent debt of an ancestor 
not previously questioned, the presumption will arise 
in favour of a considefation that binds the estate. 
The lender is bound to inquire into ibo necessity 
for the charge, and to satisfy himself that the manager 
is acting for the benoflt of the estate. Hut If he 
does BO inquire and acts honestly, the real existence of 
an alleged sufficient and reasonably credited noeesslty 
is not a condition precedent to the validity of hit 
charge, and he is not bound to see to the application 
of the money. Hunooman Pbebhah PaVHBT •, 
MUNPBAJ KoONWKBBB 

[0 Moore’a L A., 898 : 18 W. B., 81, note 


152. Sale of property by gws 

dlan for minor,— Allegation of fraud, — Ina anil 
by three brothers to recover an estate sold Iw their 
two brothers as their guardians during their rnGiority^ 
ns they alleged, without necessity and in eoUnslon 
with the purchiwcr,— that the onus wasr on the 
plaintiff to prove the sale fraudulent and ooUnslve. 
ACUUNTU 81NGH V* KjSHEB PBBBHAD SZHGK 

[W. B.tl864,$7 


153. Sale of |Wfoperty of minor 

or person under diaquaUffoatfoii. by party 
in fiduciary poaition. — Broof of bona jUee^ 
When a j^rson, after attairdng majority, questkmf 
any sale erf his property »a<le by his guardian daring 

dft 
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20. HINDU LAW — eonii»u$d, 

(f) kU^VATloW^oniinudd, 

Sale oi property of minor or person 
tinder disqualifiloation by parly in fidu- 
ciary position— tfonhnitad. 

hifl minority^ the burden lies on the person wbo np- 
bolds the purchase not only to show that^ under the 
circumstances of the case, either the guardian had 
the power to sell or that the purchaser reasonably 
supposed he had such power, but, further, that the 
whole transaction, so far as regarded the purchaser’s 
part in it, was bond fide. Following the principle 
laid doum ly the Court in the case of Kanailal 
Jowhari Y. Kaminee Dahee, 1 S. L, B,, O. 81, 
note, it was held that when either the person who 
sells labours under disqualification, or the purchaser 
stands in a fiduciary relation to the owner of the pro- 
perty, the honafidee of the dealing cannot be pre- 
sumed, but must be made out by the purchaser. 
Hoop Najuut Butoh o. GiraAnHUB PmiBBAD 
Nabaik 9 W. Br, 297 

154 . ^ Suit to set aside sale made 

by guardian.— uiot XL of 1858, s, 18,-~Fraud or 
ooUntion, — Pnrohaeer, — Where a plaintiff alleges 
fraud or illegality as a ground for setting aside a 
sale made under section 18, the onus lies upon him to 
make out a pritnd fa<ie case of fraud or illegality, 
and to show that the debt, which formed the consider- 
ation for the sale in such case, was one for whicli the 
minor was not responsible. Fer Pbinsbf, J, — A 
stranger purchasing from a guardian, acting under 
the authority granted under section 18 of Act XL of 
1858, will be entitled to every protection from the 
Courts, so long as it is not shown that he acted in a 
fraudulent or collusive manner, knowing that the 
debts, for the liquidation of which the purchase- 
money would be applied, were not debts lawfully 
binding on the minor. The burden of proof in such 
a case would lie heavily on the person seeking to set 
aside the alienation. But where the purcl^er is 
himself the creditor, and, therefore has the means of 
satisfying a Court as to the origin and nature of the 
debts and how they are binding on the minor, the 
burden of proof is shifted on the purchaser, when 
the plaintiff has established a prirnd facie case. 
SXXHBB CHUin> V, DuLFFTTY SlKGH 

[L li. B., 6 Calo., 863 : 6 C. Xi. B., 874 

J 55 . Alienatioxi for debt oon- 

trApt^ by karanayan. — Freeumption, — Froofi 
qfapenep and aMority to contract debts. — There is 
no presumption of law that every debt contracted by 
the jcaranavan of a Malabar tarwad is for the uses of 
the tarwad and chargeable on the tarwad estate. 
Tim creditor must show, in the first instance, if it is 
disputed, that the obligor had authority from the 
tarwad as their agent and manager to contract debts, 
and that he assumed to act in the particular instance 
as such agent and maua^r. The creditor having 
establish^ these facts, it lies on the tarwad to show 
that the obligor was not acting within the scope of 
' his auUiority in the particular instance. Kftti 
mUlFtpiTAa «. PaYAVF MtTTHAir 

[;i.L.B.,8Xad.,888 
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(5) ALiMVATiON‘r^nt$nned, 

166. — r Allexiation by anoestOTw— 

Suit by Astr.— Where an heir’s title to an estate is 
uncontested, and his possession is only obstructed ly 
an alleged conveyance on the part of an ancestor, it 
lies upon the party holding possession, and who 
causes the obstruction, to prove that such a convey- 
ance has taken place. Kahibes Mohun Chfokbb- 
BUTTY V. Kales Kant Bein • 14 W. B., 275 

157, Subject of purchase.— Jffm- 

denoe of right and interest on purchased property. 
— A purchaser of another’s rights and interests is 
bound to show what may be properly comprised 
under that denomination. Kah Nath Roy v, Baleek 
Ahmed Khan. Jadoo Nath Roy o. Saleem 
Ahmed Khan . • . 8 N. W., 188 

(c) Maintbnanidb. 

158, Bight in pro]^rty beyond 

mere maintenance.— of widow exercising 
rights of ownership over estate of AasAand.— Where 
the widow has bcK^n allowed to exercise acts of owner- 
ship in respect of landed property belonging to her 
deceased husband incompatible with a mere right to 
maintenance from his estate, the onus of proof that 
the widow is entitled to nothing beyond a ^ru main- 
tenance lies upon the party asserting this. Nowindh 
S iNaE s. SoHFN Koobb . • 8 B. W., 12 

(d) Stbidean. 

159, — Purchase with stridhan» 

Proof of.— JSTiwIa wfe seeking to exempt property 
from the debts of her husband, — A Hindu wife seek- 
ing to exempt property from responsibility for her 
husband’s debts must clearly prove that she had stri- 
dhan, and that the property was purchased bond fide 
with her exclusive funds. Bbojomohun Mytbb e. 
Radha Koomabbb . . 186^ 60 

leo. Proof of property being 

Stridhan. — Gift of Hindu widow. — The burden of 
proving property (the subject of a gift of a Hindu 
widow) to be strulhan rests with those claiming under 
her. Chundeb Monee Dosses v, Joysissbn Bib- 
OAB • • • • a 1 ih/ a B.0 107 

Bissbsbub Chfoxebbutty 9. Ram Joy Mojoom- 

DAB • 2 W. Ba, 826 

21. HUSBAND AND WIFE. 

161, Siilt by wife to recover 

property from husband.— A /leaaitoa by huu 
band of securities belonging to wife, — In a suit by 
a Mahomedan wife, who had left her husband’s pro- 
tection on account of ill-usage, for recovery, among 
other property, of certain securities bel^hging to her 
which had got into the husband’s possession, and 
detention of which he justified on the ground that he 
had purchased them from her, and on their endorse- 
ment and delivery to him had paid the full value for 
them, the con*ect principle as to the onnt of the 
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21. HUSBAND AND WlFB^-^«mii$Hud. 
Bait by wUb to veooTor i^party finom 

pfoof U although the wife may have failed to 
eetahlUh affirmatively the precise ease alleged by her, 
her hashand, having admitted the receipt of tiie secu* 
rides from her, was bound to show something more 
than mere endorsement and delivery; that the rela* 
tion of the parties being what it was, it lay upon him 
to pmve that the transactions which ho set up wore 
bond fide sales and purchases, and that ho actually 
gave full value for what he received from her; and 
where it was proved that the wife had tho securities 
while under her husband^s protection, and some had 
passed from her to him and others to his creditors, 
and that the wife left her husband's house in destitii* 
tion, the proof adduced by the husband as to tho sale 
for full consideration to him must Ik* full and clear, 
and such as to satisfy a Court of Justice thatAhe 
transactions were conducted fairly and properly, and 
with a due regard to the rights and in^rests of the 
wife. Whore it was in proof that a |K)rtion of the 
immoveable property of the wife hod passed to a 
bond fide purchaser under conveyances executed by 
the wife to her husband or to such purchaser, tho 
burden of proof in a suit by her to recover the pro- 
perty is upon her, as she seeks to be relieved from the 
eifedbpf her own convoyanens, the execution of which 
she does not dispute, against one who, if not an abso- 
lute stranger, stonds in no ftduciaiy relation to her. 
Bttzloob Kithbeh n. Shuksoonmissa Dequh. Jtr- 

DOOEATH BoBB «. ShUMSOOBNISSA BeOUM 

[8 W. R., P. C., 8 : U Moore’s I. A., 551 

8. C. in High Court. Bt7Z2UL Uuhih v. Bhux- 
8BBBOONNIB8A BbOUM. MiBTUKJOT BoSB «. BuniC- 
8UKBOONNI88A BBOUM. JUOOOVAUTU BoBE «. 

SttuxsuBBooKBXBflA Bbgux . W. R., F. 60 

X8a, 8uit by wifSi for property 

after divorce. — Mahotnedan low. — In a suit by a 
Mabomedan lady against ber husband after divorce 
for recovery of property belonging to her which her 
husband held before the divorce, the possession of 
the husband being tho possession of tlie wifs, the 
onus lies on the husband to prove his right to tho 
property ; till that was done the presumption was that 
the property so held by the hnatend was held by him 
on behalf of the wife, Abdool Ali alia9 Shoacbba 
o. Kubbukkissa • .9 W, B., 163 

X63. — — Suit for pOBseBBlon of pro- 
perty of which huaband and wife have 
been tenants. — Ifatnre of foatoBoion, — In a, suit 
to recover certain property on the allegation that 
plaintiff’s father baa obtained it in gift from his wife 
X., and that it had been in the possession of father 
and son more than thirty years, defendant having 
had his name recorded in the Collectorate as heir to 
X., — ffeld, with reference to the fact that there 
had been a tenancy of husband and wife together, 
it was incumbent on plaintiff to prove that hit 
poaseasion was posaeaaion on his own acoo«int, and 
not that ci an agent. VBiAn Aid Khab «. Azuvm 

Luw.u^m 
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16A Bait Ibr 

rteaipt md emopmomi of raaA — lu a luit for rent 
under a kabuliat, if a third party interveuei and 
supports the defendant’s case that the rant* )ia?* 
been paid, not to the plaintiff, but to the Intaryencnv 
the onus of proving such previous repaipt. *nd 
enjoyment is altogether on tho intervenor f and oi^ 
his intervention is disposed of, tho plaintiff n**d npb 
prove his title or tho kabuliat. Hax BhubPIII 
Biboh*. jBWAHAiiAgrooir 11 W; R,. 818 

Eabha Kipuob* Tai«ookd4b a. QoiiUoe Okuk- 
DBB Kqy U W. R„ 888 

166. . — — — Suit upoiuat 

peraon holding under decree under t. 77, Aot JC 
1859. — The onus of proving title was on a plaintiff 
seeking to oust a jiorson formally declared by a decroo 
under section 77. Act X of 1859, to bo in onjpyment 
of the rent of disputed land and oonsequenMy In 
possi^ssion. UuBOO Hovbb Dossbb v. Unnopoobita 
Dbbia 7 W. R., 148 

160. Suit io get 

rid of deciaiOH in favour ofinteroanor , — In order to 
rid of the effect of a Collector’s decision in 
favour of an intervenor under section 77, Act X of 
1859, the |mrty entitled must bring a suit to establish 
his title, it being not enough for him merely to ost^b- 
*lisli a vague allegation of dispoBsesslon and throw 
it upon the defcndhnt to prove title. Mo BBSS VB 
Mookmbjtbb a. Kalbb Doss Mooxbhjrb 

* [U W. B., 578 

187, Suit after euo- 

ceaafnl intervention under a, 77, Act X o/ 1859, 
•r~l’laintiffs* suit for runt against the ryots or certain 
laud alleged to belong U> a mousuU (Baboolee) 

which they had bought at an auction sale having 

been dismissed in consotiucncu of defendant’s inter- 
vention, under section 77. Act X of 1650. they 
brought au actiou against her to recover possession. 
Tlie defence was tlmt the land in dispute did not 
belong to plaintiff’s mouzah, but to defendant’s 
mouz^, Oyrutpore. Meld that tho plnintiffs were 
bound to prove their own case, and to show that tb* 
land belonged to th(5ir purcha^ estate (Babool^), 
In this case, however, both parties had eonsented 
have the case decided on the question whether 
mouzah Gyrutporo was or was not in existence, and 
the defendant could not therefore make out auaw 
case in special appeal. Moohdub Bibbb «. Hoiroa- 
MAK Pbbsbah • • . U W, B., B77 

168. ■■ Suit after infers 

ventiou under a, 77, Act X of 1659,-^MigM to rent, 
— Where a suit by the purchaser of an auagsd lakld- 
raj tenure for rent from his under-tenant was 
thrown out by the iatenrontion of the superior land- 
lord, under section 77. Act X of 1859,— JSTe/d that 
aU the plaintiff had to do in a regular suit brought 
by him in consequence, was to prove that he was en- 
titlsd to the vent from the undw-tenaot. It wss not 
neeessary tor him to prove that his land was valid 
lakhiraj. Raj CaVVpBB GbOBB U, Jot CnVWWm 
Dutt • • IB W. R„ Wt 
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Suit £br vexLt^eomtinued, 

169. Civil Froeedure 

CvdB, €. 75.— Where the plaintiff sued to recover 

C iession oi certain property which he alleged he 
i purchaied from if., and proved his purchase, 
and B.f the mother of Jff,, intervened and contended 
that the property was her ovm and purchased for 
herself and not on behalf of Jff., — Jffeld, the onus 
was on J5. to prove the title. Ja(>gai)anahd 
Missbb V. Hahid liABUL 182, note 

8. C. JnaaoDAiririrD Mmbbb v, Hahid Rdsbood 

[10 W. B., 62 

170, — — In a suit upon 

a registered kobala for possession of certain pro- 
|)6rty the appellant Intervened alleging a prior pur- 
chase by him from the plaintiffs' vendor, and was 
made a defendant. On the plaintiffs having proved 
their title against the original defendants, the lower 
Courts held that the onus was on the appellant^ who 
was not shown to be actually in possession, to prove 
his allegation. Meld that the lower Courts were 
right in so holding. Jaggadanand Miaaw v. Hamid 
iZasaZ, 8 B, X. 182^ noU : 10 W, J2., 52, ap- 
proved and followed. BaXiNia Kundu Dubotb «. 
Adikukda Pukda , . . 7 C. li. B., 660 

171 . Proof of title. 

A plaintiff who sues by right of inheritance for 
the recovery of lands in the possession, not illegal 
or forcible, of defendants, to the rents whereof it 
was held in a previous suit, in wliich he intervened, 
that ho had not been in the actual enjoyment, is 
bound to prove as well his title to the estate, as his 
lineal descent from, or relation in such degree of 
contiguity as would entitle him to part succession 
to, the original acquiror thereof. Chytttn Mxtbb 
«. Lukhbb Cuvun Patnaix . 8 W. B., 268 

172 ^ Suit for kabuliat— X 

of 1859, 8. 77. — Intervenor. — In a suit to obtain 
a kabuliat, the defendant admitted the plaintiff's 
title. A third party intervened (under section 77, 
Act X of 1859) alleging that he was in actual receipt 
and enjoyment of the rent. jSeld that the onus 
was on the intervenor to prove that ho was bond fide 
in actual receipt and enjoyment of the rent, and not 
on the plaintiff to prove his possession. Bahabijlla 
a. Bjltan • . . 8 iB Xi. B., 61 

Kibhbb Chundeu Doss v. Buratbb Skbixh 

[2W. B., Act X, 86 

178, Suit for declaration of 

right. — Suit for usufruct ofpropertg.-^ Unsuccess- 
fui ia^srssa^ioa.— The mortgi^ of certain property 
having been purchased by 8. he sold it to Q. who 
foreclosed, got a decree for po8se8sion,'and sold it to 
W* W*s intervention having failed in a suit for 
arreart of rent by a party setting up a title inter- 
mediate between him and the ryo^ on the ground of 
a mlras pottah obtained from the mortgagor subse- 
quently to the mortgage, he (IP,) sued to have his 
jjght dedared to the rents payable by the lyot 


Omrs BBOBlJSm^uUumeA. 

22. INTEBVENOBS— coaftiwsif. 

Suit for declaration of right— eoatiausd. 

Held that it was not only not necessary for the 
plaintiff to prove possession, but the very ground be 
took was want of possession, bis cause of action 
being that he was prevented from -enjoying the usu- 
fruct. Meld, also, that it was for the defendant to 
show that the incumbrance did not kijare the out- 
turn of the property. OoBiND Chukdeb Banbbjbb 
V. WiSB • « . • , 12 WT. B,, 19 

23. LANDLORD AND TENANT. 

174 . Allegation that landa are 

held under different title,— Where a ryot holds 
lands of considerable extent under a zemindar, and 
alleges that one or two plots occupied by him are held 
under a different title, the onus is on him to prove 
hi^llegation. Ram Coomab Rot o. Bktot Gob:nd 
Bubal 7 W. B.» 686 

176 . — — Allegation of independent 
title.— to confirm title. — In a suit by the lessee 
of the purchaser of the rights and interests of the 
first defendant to obtain possession of some portions 
of land alleged to fall within the share of the zemin- 
dari so purchased, defendants contended that the 
plots which were the subject of suit, although fall- 
ing within] the ambit of the zemindari, did not in 
fact form a portion of it, but were lakhiraj lands 
belonging to themselves hy a title independent of 
the title to the zemindari. The evidence showed 
the principal defendant to have been in receipt of 
the rents and profits of the land in suit, as well as 
of his share of the zemindari. Held that the onus 
lay upon the defendants to show the alleged inde- 
pendent title ; failing to do so, the primd facie title 
made out by the plaintiff ought to prevail. Shum- 
DAN Ali V. Muthoobnath Dutt . 14 W. B., 226 

176. — Bival tenants.— ffssty na- 

tion of tenancy. — In a suit between two rival tenants 
claiming to hold under the same landlord, where one 
of them admitted the tenancy of the other, but 
pleaded resignation by him ox his tenancy and a 
lease to himself, the onus of proof was held to rest 
upon him who made the allegation. Kishbk Chun- 
DBB Shaha V, Hookooh Chand Shaha 

[W. B., 1864» 47 

177. Allegation of particular 

tenure. — Proof of title. — The onus in a suit in 
which the plaintiff seeks to obtain a declaration that 
tbe defendants held a tenure under him lies on the 
plaintiff, who must prove strictly the title under 
which he seeks that declaration. Roybb Mollab[ v. 
Mudhoosoodun Mundul . « 9 W« B.« 164 

178. — Non-iramsfer- 

able tenure, — Whore a plaintiff sets up a case of an 
exceptional nim-ousut-howala, alleging it to be not 
transferable, the plaintiff should be called on to 
l^ve the allegation, before a defendant in posses- 
sion, under an order of a Revenue Court, can be 
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28. LANDLORD AND TBNANT-fOii«iiiw*l. 
Allegation of partionlftr tenare-^con/tfuiefl. 
called on to prove title. Hubbo Soondbrt Dbbia 
V, Amxeka Bboum . 1 Ind. Jur., K. 8., 188 
[6 W. B.» Act 72 

179, - " S«il for pot* 

tottion under mohurrari leate.-~^lvL a suit to recover 
possession of land under a mokumiari lease granted 
to plaintiff by the zemindar (defendant who admitted 
its validity) from the other defendant who had boon 
in possession twenty years, and who also claimed a 
mokurrari interest, — Held that the onus lay with 
the substantive defendant to show that his lease was 
mokurrari. Rughoonath Dobbt e. Pubksh Rax 
Mahata 10 W. B.» 9 

180. ' Khadimi ten* 

are. — Whore persons have long held as kbadiptis 
un^r the superior holders or managers of endowed 
property, and claim to hold a permanent khadimi 
tenure from which they are not liable to be ejected 
except for misconduct, the onue probandi is on them. 
Chavb Mban «. Khokdkab Abhbutollah 

[6 W. R,, 89 

18L I - — — Allegation that 

lands are Hr, Sale in execution of decree, — Whore 
a peribn whose proprietary rights in a mehal have 
been sold in execution of a decree, alleges that laud 
held by him at the time of such sale was held as sir, 
tlie burden of proof lies on him. Habi Das v, 
Qhabshax Nabaik • 1. !«. B., 6 All., 286 

182. — ■ Suit for poeeee* 

eion of agma land. — Identification hg plaintiff . — 
Where a plaintiff establishes a primA facie case of 
the identity of ayma land which he claims through 
his ancestor, who had been allowed by the Collector 
to retain it, it will rest with defendant to prove that 
the Und is his own, or that it is not the ayma land 
which the plaintiff^s ancestor once held. Molla 
Abdoob Rub v. Hubbthub Mookbbjbb 

[1 Ind. Jur., N. 8., 60 

188. ■' - — — ■ Oorahmndi ten* 

ure. — Trane/erabilitg, Proof of, — Tlic onus lies on a 
plaintiff claiming in virtue of a purchase of the ten- 
ure from a former holder to be entitled to possession 
of gorabundi lands, to prove that such lauds arc 
transferable. Chuttbbbhuj Bhabti e. Jabki Pbo- 
BAUD SlBQH . . • 4 C. la B., 298 

184. Khoti tenure. 

Proof of, — Suit for rent, — In a suit by a kabuliat- 
dar khot for rent from cultivators holding land in a 
khoti village, the onus does not lie on the plaintiff 
to prove the land to be khoti; but the holder of 
land in a khoti estate most prove that he is exempted 
from paying rent according to the custom of the 
country. MuBLiXMAi) Yakoub e Muhaxxao 
iBXAiL 9 Bom., 278 

186. Suit for value of 

trees cut bg tenant.-^Natnre of tenure. — There is po 
presumption that orchard lands in Behar are held on { 
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28. LANDLORD AND TRNANT^eoBffaBtA 
AUegation of partloular 

a bhaoli tenure, there being many Instanees of 
orchards there held on a nukdi tenure. The onus 
of proving the special nature of the tenure is on the 
zemindar suing for the value of trees cut down, and 
not on the tenant-defendant. Dooxuv SlKOg ». 
SooBUH Lall • . 2 W. B., IS 

186. Orchard land* 

— Possession ofplentsr of tress. — Although generally 
it may bo taken that land whereon an orchard is 
plants belongs to the zemindar, and has been 
granted to a stranger to' plant trees thereon, in which 
case/ it reverts to Uie zemindar after the trees Imve 
disappeared and the land has become arable, yet 
when it is asserted that the land belongs to the 
planter of the orchard, having been acquired by pur- 
chase, it is for the zomiimAr to prove that the 
land belongs to him and was given for plantation ; 
and in the absence of such proof the holder or occupant 
may rely on his long possession. Dbukbb Kax e. 
Axanut Hosbbin . 2 Agra, Ft XI, 161 

187. Suit by landlord for po8- 

Beaaion of land in Mb eBtate.— to posset* 
sion. —When a landlord sues for possession of land 
within his estate, the onus is on him to prove that ho is 
entitled to that poHsession. Guoadhub Bakbhjbb 
V. Kantb Dbxboobia . . .8 W. B,, 191 

188. Suit by talookdar pur- 

ohaaer at sale. — Vispostsseion and disputed title, 
~A talookdar who hail purchased at an execution sale 
the undor-tenuro of one of his tenants, sued him to 
obtain possession of the laud contained in the pur- 
chased holding, of some of which he said he liad 
been dispfMsessed, and in regard to the remainder of 
which his title was disputed. Held that the deputa- 
tion of an Ameon was improper, and that the onus 
lay on the plaintiff to prove his case. Shustbb 
Hax Paul v. Nobo Kakt Rot Chowdhbt 

[14 W. E., 190 

189 . Lease of land of partloular 

nature.’-* Proqf that it came under that detigna* 
lion. — Where a landlord leased out some laud to a 
tenant, reserving to himself only such pc;rtion of it 
as fell under the definition of nila zamin,- -Held that 
it was for the landlord, in a suit for the jHissessioB 
of such nila zamtn, to bring evidence to prove what 
portion of the land leased out was nila ; and that in 
the absence of such evidence, the whole l%n d must 
be taken as having been leased out to the tsnmit. 
RBILT 9. BAXA tiOOBDUBBS DoSIBB 

[26W.B.,39B 

190 . Suit fbr p o(H ia aii on.>-DI#- 

pnie ae to ground and nature of poessssion, — In a suit 
for possession of a portion of land on the allegation 
that it had belonged to plaintiff as bis ancestral pro- 

I )«rty up to the date of his being ousted, when the 
I defendant, admitting the alleged possession, conte^- 
ed that it had been not that of an owner, but only 
permissive possession as that of a tenant, 
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tfaftt the burden of proof lay on the defendant. 
BmrvB Chitbh Binr o« Tbahbb Bam 8biv 

[16 W. B^as 

lai, guit to roeovor iliare of 

holding after sale in exeontion of decree fbr 
rent. — Proof qf itatug eu touant and recognition of 
dinUian of t»nure,^ln a suit to rocorer a share of 
a hdkUttg* the whole 6f which had been sold in exe- 
Ontion of a decree for arrears of rent, the plaintiff, 
who claimed to h61d a divided portion of the tennre, 
was held bound to prove Oither tMt tnch division had 
been reiiognised and ratified by the eemindat or tl^t 
the latter received rent from him, t.e., he wonld have 
to prove his Itatas as tenant in respect of the share in 
^neation. Htmfitni Blvatf «. OoBa Koobb 

[16W.B.,e8 

;iQ 2 . Bwetfolgo of right * ihoi- 

dental to tenure.— 05j^edfioa to right, a 
party objects to the exercise by another of an ordi- 
nary leg^ right incidental to his tenure, it is for the 
disjecting paj^y to give some pfimd facie evidence as 
to the gtounds on which that objection is founded. 
6rA1IAM MoHDOL 0. GTABAM NaIK 

tllxid.jrtir.«O.B., SB: Uarahu. B8 : 1 Hay, 66 

l98* Fight of Odcu* 

paneg^^^Permanent culticatore, — Suit for ejectment, 
— I'he defendants^ ancestors were the oaly culti- 
vating tenants of the lands of a certain temple 
from the year 1829, and in a suit brought by the 
temple trustees against one of the defendants in 
1868 it was found that the occupancy of the defend- 
ants* ancestors dated back at least to 1806. In 1833 
the defendants* ancestor was recognised by the Col- 
lector, who then managed the temple, as an here- 
ditary ryot. In the "paimaish account of 1827 
defendants* ancestor was described as a cultivating 
parakudi ulavadai,** a term which does not neces- 
sarily hnply a right of occupancy. Meld, in a suit by 
the trusts of the temple to eject the defendants after 
notice to quit, that the burden of proving that a 
light of occupancy was not an incident of defend- 
ants* tenure lay on the plaintiff. Kbishbasaici 
thaSiMX Vabapabaja Atyabgab 

[I. L. B., 6 Mad.« 845 
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■ Fight of ienmni 

In a suit by a semindar 


to 4fty • tome on me £a«a.-«ln a suit by a semindar 
alkyng that the defendant, his tenant, had dug a 
tuik on his land, and thereby done him damage by 
oonverting the land from its original state, and the 
conversion is admitted by the defendant, but his 
deftooeis that he had a rignt to convert it, the onus is 
dn the defendant to show hit right to dig the tank. 
In the * Absence of dear proof of the nature of bis 
tenure^ he should at least show that the digging the 
tank ie a fair and reasonable use of the land, and one 
which will not be to the detriment of the semindar. 
Tabuix CKAaAir Bosi e. Dbbhabatav MnTm 

C8ai;«.B.iAp.,68 
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195 ^ Proctf of Benlliidart i^lits. 

— Bight to garden planted with rres#.— The owner 
of a bagh in an estate in which he is not possessed 
of any semindari rights must, if he claim a higher 
right than that ordinarily possessed by a tenant 
planter or the successor of such a planter, p^nce 
evidence in support of hie chdm : but when the bagh 
has been admittedly planted by a oemindar and iSee 
been, on the sale of hts semindari rights, reserved by 
him, it is incumbent on the purchaser to prove that 
by the reservation the venW reserved only the 
Interest which a tenant-planter would have possessed 
in the bagh. Aia Bvkbh v, Mmjvm Qoval 

[8 Agra, 869 

IgB. ■' - — Suit for aBsessment of 

landB aeeVAted to Bimma tenxaa^Beng, Beg, 
nil of 2793, #. Bl.-^Beng, Beg, XI of 182/5.— A 
Suit for the assessment of lands Accreted to a siitaa 
tetiure must be tried Upon section 51, Begulaticfn 
YIll of 1708^ the burden being on the plaintiff to 
prove that the tenure is liable to the assessment 
sought ; and the provisions of that law are notoffoet* 
ed by Begulation XI of 1825, as regards the mode 
in which, the condition on which, and the burden of 
proof with which, the zemindar may proceod to 
assess. PABioxr v, JnoovT Chukdbb Duvt 

[9 W. B., 879 

Upholding, on review, JuGOirr' ChundAA Dtjtt 
A. Paniott 8 W. B., 497 

197, f , In , ■ db.i Acknowledgment of ten* 

anoy. — Suit for kahuliat, — In a suit before the 
Collector for a kabuliat. On the ground that the 
defendant had occupied and cultivated certain lands 
of the plaintiff, the defendant pleaddd that he was 
coparcener with the plaintiff of the land, but ho 
admitted that he had given a kabuliat for some 
of the lands he occupied* Meld that since by giving 
the kabuliat the defendant had acknowledged the 
plaintiff to be his landlord, the onus of proving the 
plea was upon the defendant. JiraGK>Brin>oo Mo« 
zooMSAB V. CooBOOFXBSAUD BoT . Marsh., 64 

Gooboo Pbbbad Rot v, Jitogk>bfkboo Mozoom* 
BAB . . W. B., F. B., 15 : 1 Hay, 888 

198 . Suit by ryot for pottah at 

fair and ciquitable ratea. — The proprietors of a 
certain holding having refused the terms of the Gov- 
ernment, a farming settlement was made with the pre- 
sent defendant, who undertook to confirm and ratify 
all amulnamahs granted by the zemindmrs while tbe 
settlement proceedings had been pending. Plaintiff 
being a ryot without a right of occupancy, but one 
who had got an amulnamah, sued for a pottah at the 
rate fixed by the amulnamsh. Meld that the araul- 
namah formed the basis of a sjieciai oontnet between 
the parties, and took their ease out df the purview 
of the sections 5 and 8 of the Bent Law; and that 
by the terms of the amulnamah the defendant was 
b^nd to give plaintiff a pottah on fair and equitable 
rates (**upajukta**), which were to depend on the 
rates which he him^f obtained from Government. 
Meld that the onus of proving that the rate Whidi 
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Sait by ryot for pottah at fair and eiiatt> 
able rateg-^coMtinMed. 

he claimed was fair and equitable was upon the 
plaintiff. Kishbn Pbbshad Sivan v. Mohuk 
SIHQH 16 W. K., 420 

190. ^ — * — Suit for rent. — Watte and 

lakkirqf land, — In a suit for rent, when the ryot 
pleads that part of the land is waste and lakhiraj, the 
onus is on the landlord to prove that such land has 
paid rent to him in previous years. Motbb Lall 
Advck e. Judooputtbb Doss 

[2 W. B .0 Act X, 44 

Ottkani Kabi «. Hahthar Mooebrjbb 
ta li. B., Sup. VoL, 16 : W. B., F. B., 116 

Marsh., 627 

Mibtoonjot CmroKBBBUTTT V, BrrRODA Kant 
Boy . . . . 6 W. B., Act X, 18 

BiBSBBBUB CHUOKBBBUTTY 0. WOOMA Chubk 

Box 7 W. B., 44 

200. Plea of pap- 

ntent^ln a suit for rent if the tenant pleads pay- 
ment the onut prohandi is on him. Purbbao Lai.l 

e. Kak Jbwak Lall . . • 1 W. B., 264 

Koitirjo Bbhaby Babibjbb v. Boy Mothoora- 
VATH Cbowdhey • . 1 W. B., 166 

90L Intermenor , — 

PUa of payment, — In a suit for rent where defend- 
ant denies the relationship of landlord and tenant as 
subsisting bctu'ecn himself and the plaintiff, and 
states that ho paid his rent to an intervener, it is not 
enough tliat the intervention is set aside ; it still 
remains for the Court to investigate the question 
whether the defendant is a ryot of the plaintiff. 
Jaoubsbb V. Radha KifiuoBB . 18 W. B., 269 

202. ■ ' Eviction of ten- 

ant bp title superior to letsor , — Where a tenant is sued 
for rent he can set up eviction by title purainouut to 
that of his lessor as an answer, and if evicted from 
part of the land an apportionment of the rent may 
take place. The onus is on the lessor who claims to 
be entitlisd to an apportionment to show what is the 
fair rate of the lands out of which the tenant was not 
evicted. OoPAVUjru Jha u. Lalla Gobind Pbb- 
SHAu 12 W. B., 109 

908. -- ■■■ ■ Suit under spe- 

cial arrangement, — In a suit for rent alleged to be 
duo under a particular arrangement, the existence of 
which is repudiated defendant, it is for plaintiff to 
prove the arrangement. Shuubhoo Obbb Gobbaik 
«. Bam Jbwax Lall • 8W.B.r609 

904. ■ Rent of foAole 

tenure, — Suit by ekareholder, — In a suit for rent by 
a shareholder where the defendant contends that he is 
not bound to pay otherwise than by entirety to the 
person entitled to the whole rent the onus is on the 
plaintiff to show that he is entitled to sue for a frac- 
tional portion. Lalux e. Hbmbaj Sixgh 

[90W.B.,76 
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206. 

Plea of payment, — In a suit by a landlord againrt hi# 
tenant for arrears of rent due for a portion of the 
year 1283 (1870;), the defendant pleaded payment and 
called as his witutsss the plaintiff's agen£ who ad* 
initted the receipt of certain payments from tile 
defendant's under-tenants during the time for which 
the arrears were demanded; but swore that they wCro 
payments made in re^ct of arrears duo on aoconnt 
of previous years. The lower Appellate Court, re* 
versing the decree of the Court of first instance, gave 
the defendant credit for the payments so admitted. 
Held that the lower Appellate Court was wroug ; that 
the defendant having pleaded payment was bound to 
prove that the admitt^ payments were in respeot of 
that portion of the year 1283 for which the amars 
were claimed. Section 12 of the Kent Law applies to 
receipts given directly by the landlord to the tenant, 
and not to receipts given to thirrl persons, SYBYpH* 
V, Hudlrb Sohay . . I. L. B., 7 Gala, 689 

900 . Proqf qf deter* 

minatfon of tenancy, — Beny, Act VIII of 1S69, #. 
20 , — The defendant held under a lease from tho 
plaintiff which expired in 1867, when he gave up pos* 
session without any notice. In a suit subsoqueutly 
brought against him for arrears of rent of 1807, 
1808, and 1809, — Held that tho onus was on the 
plaintiff to prove that the defendant held on after tho 
term of t))e lease had expired* No written notice of 
relinquishment was necessary. Section 20, Bengal 
Act VlU of 1809, did not apply. Tilak Patak v. 
Mahabxb Parlay 

[7 a Ii. B., Ap., 11: 16 W. B., 464 

207. Suit for arrears of rent.— 

Proof of rate of rent. — In a suit Ui recover arrears 
of rent from tho d(;fondants who, as ticcadars of the 
plaintiff’s share in a certain mon^ah, had been In pos* 
session from 1202 to 1281, without having paid any 
rent, the plaintiff who claimed a bhowli rent at the 
rate of 9 annas of the crop, jirovcd that in the 
mouzah in question the ryots paid rent at that rate. 
Held tliat, under the particular circumstances, tho 
onus was on the defendants who allegiid that the pro- 
per rate was 8 annas to prove their allegation. Lp- 
cauv CaowLBRY v, Axur Sinoh 

[8 C.I«.B.*4M 

208. ■■ — Alleged peeete* 

eions of portions only of land. — In a suit to neottat 
arrears of rent under a kabuliat the defendant who hah 
paid rent for upwards of four or ftve years ;^lsidea 
that he had obtained possession of portions only of the 
lands demised. Held (reversing the docishm of 
Full, tf.) that the onus was upon the defendant, 
Bawy Malhob Moorbbjbb e. BniDHtTB Dbb Ohut* 
TVCK • 10O.Zi.B,»656 

209. Suit Ibr pieotment and ibh 

arreara of rent. — Disputed rate of rsaf.— In a 

. suit for arrears of rent, and for dectment in consa* 
qtience ef non-payment, where defendant challanged 



( 4m ) 


mamr of cases* 


( 4m ) 


Dsnm 

S8, LANDLORD AND TENANT-^tfOU^tfuitfcL 

Suit for ejectment and for arrean^ of 

xent-^oontinued, 

the rate claimed ai well as plaintiff’s right to sue 
alone, that the onus lay on plaintiff to prove 
his claim to the rate of rent sued W and to show 
that he was sole proprietor. Ashbuf e. Rah Ki* 
•Hsv Ghobb • . • . 28 W. B.» 288 

aiO, Suit for ^eotment—Crottad 

for reiainimff powtsion, Proof of . — In a suit for 
ejectment by landlord against tenant after proof of 
dne service of notice, the onus is on the tenant to 
•how any ground for retaining possession. Nttbo 
O ooicAa Ghobb e. Oobib Shihbab 

[28 W. B., 288 

211 , I — ffatvro of ten* 

are, Evidence o/.— In a suit in ejectment valued 
under R100,the defendants, who were sued as yearly 
tenants, replied that their tenure was a .mirasi 
gnjasta tenure, and in proof of their allega^on 
duced evidence which was not displaced by the plain- 
tiffs. The lower Courts considered that defendant’s 
allegation was well founded. Meld that there being 
evidence of the defendant’s allegation, the plaintiffs, 
having failed to make out a primd facie case, were 
not entitled to a decr» M for ejectment. Rtji Nath 
Sahoo V, Ramdoub Roy . . 7 O. L. B., 869 

212. — — ' Suit hy land* 

lord to ^eot tenant on expiration of tenancy.— 
Where a landlord sues to eject a ryot on tlio ground 
of his tenancy having expired, the tenant is not 
called upon to state the character of his tenancy 
until Uie plaintiff has given primd facie proof that 
St is of a terminable character and that it has ter- 
minated. A. sued to eject B., on the ground that a 
temporary settlement effected with him had expired, 
B, set up a gujasta title to the land. The lower 
Oourts disbeliev^ plaintiff, but called On B, to sup- 
port the title he hiul set up, and he failing to do so, 
gave A, a decree. Beld that A*e suit should have 
been dismissed when it was found that the evidence 
he put forward was unworthy of credit Bullbb 
Aebbb u. Nibhak SiKOH . . 8 C. Ii. B., 208 


OKXTS VBOBASfm-oonHnrneA. 

28. LANDLORD AND TENANT-^otilistMil. 

Suit for ejeotmexkt^oontinued, 

a right of further occupancy, it is for him to prove 
that right. Puhdomonbb Dobsia v. Jhoi.la PaxlT 

[7 W. B., 288 

216. jEjectment , — 

Bight of occupancy. — In a suit hy zemindar 
against a ryot for recovery of possession of land, of 
which the plaintiff alleged he had granted the de- 
fendant a lease and taken a kabuUat, and that the 
lease had expired, the defence was that the defendant 
did not hold under any lease from the plaintiff, that 
the kabuliat was not genuine, and that the defendant 
by his holding had acquired a right of occupancy. 
Meld, the onus was on the plaintiff to prove the 
kabuliat, and not on the defendant to prove that he 
had acquired a right of occupancy. Therefore, where 
the plaintiff failed to prove tlie kabuliat, the^it 
was held to be rightly dismissed though the defend- 
ant failed to show any right of occupancy. Wal- 
lah Allbb V. Golah Goub 

[10 B. L. B., Ap., 82: 18 W. B., 216 

216. - - Befiteal to quit 

after notice. — In a suit by a zemindar to obtain khas 
possession of land within his estate, if a defendant 
is a middleman the right of plaintiff follows as a 
matter of course, unless defendant can make out his 
claim to exclude the zemindar ; but if defendant is a 
ryot, plaintiff must show some cause of action beyond 
the bare circumstance of defendant’s refusal to quit 
after notice under Act X of 1859. He must show 
that the ryot is of a class liable to eviction. Lalla 
J oTVATU Sahbe Deo v. Lvtohfn Chbibtiah 

[16W,B.,168 

See Pbahlad See v. Duboafbabap Tewabi 
[2 B. I-. B., P. C., Ill: 12 W. B., P. C., 6 
12 Moore’B I. A., 286 

217. "■■■■ — iSaif under Act 

X of 1659, 8. 28, cl. 5 . — In a suit under clause 5, 
section 23, Act X of 1859, the question of illegal 
ejectment was the only question for adjudication. The 
onus in such a case was upon the plmntiff. AsauB 
V, Goluok Chuvbeb Chowlhbt • 8 W. B., 888 


2ia Suit to qjeot 

tenant holding oner after expiry ef lease. — In a suit 
to cdect a tenant holding over Siter the expiiy of a 
pottah which was merely for a number of years, the 
onus ii on the landlord to show that the tenure was 
•nch that the express Rmit of years may be fairly 
applied to the possession and construed to give the 
of re-entay. Box Olxtb Nabain Sikgh v. 
Dbkubhit Roy • • .4 W. B., Act X, 1 

amn Dial Paulxbt e. Dwabkaeath Sooeul 

[2W.B., Act X, 64 

214, ■ I ' Bight of oeou* 

piNMy.— Where a tenant hol(Rng under a terminable 
lease whicdi does not provide for re-entry makes no 
allegation of previous possession, and there is no ad- 
mimon of It on the other side, the tenant is bound to 
go out at the expiraUon of his term ; and if he olaims 


218. Suit for poMeasion by 

tenant. — Appropr iation of crops hy another tenant. 
— In a suit to recover possession where a plaintiff had 
held over the term of his lease and raised a crop 
which was appropriated by defendant (an adjacent 
tenant), on the ground that the disputed land was 
his alluvion , — Meld that the onus lay upon the 
defendants (tenant and zemindar) to show that the 
land held by the plaintiff was removed from the 
control of the owner of the estate by circumstances 
which brought it under the control of the defendant- 
tenant. HsMA PaEDEY O. GUJAl>HnB4lOY 

[24 W.B.»106 

24. LEGITIMACY. 

219. Proof of le^timaay.— 

of heirship depending upon^ illegitimacy of defends 
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24. L£aiTlHACT>->eo»«i»«#4. 

Proof of legitimacy--coii^{fiife(2. 

ani, — Suit for pa99e9»ion, — The plaintiffs in a suit to 
eject the defendant from land of which he was in 
Spinal possession having to prove not only their re- 
lationship (which was not disputed), but their heir- 
^p, which depended upon the illegitimacy of the 
defendant, were held bound to give sufficient general 
evidence in support of their case, to throw upon de- 
fendant the onus of proving his legitimacy. Hl- 
BOMBD Gona Alt Khak e. AsHaurFOONisaA 

[2 W. R., P. C., IS: 8 Moore’s I. A., 482 

Mabomkd Gour Ali Khan «. Ahmkd Khan 

[2 W. F. C., IS : 8 Moore’s I. A., 504 

26. LIMITATION AND ADVERSE 
POSSESSION. 

S^O, Plea of limitation.— When 

a defendant pleads limitation, the onus probandi is 
on the plaintiff. Bbojbndro Coohab Hoy Chow- 
DHBT 0. Kadha Gobindo Shah . 1 W. B., 286 

COLLROTOB OF RUHGPOBB 0. I’BOSUNNO CoOMAR 

Taoobb . 6 W. B., 116 

Fandubang Goyind 0. Balkbishna Habi 

[6 Bom., A. C., 126 

Khuola Da88bb 0 . AzxtTB Ali , 7 W. B., 18 

Nobokibhobb Dbt 0. Raxxishen 

[8 W. B., ISl 

Buioo Mukdul 0 . Motbb Lall Ghosb Mundul 

[8 W. B., 261 

GOBBAIH DoBB KoOKBOO 0. SlBOO Koomarbb 
Dbbia . 12B.I..R.,218:18W.B.,182 

GhOOOOLBB 0. MuZHtTB HOBBBIX 

[24 W. B., 888 

5> 8ir Idmitation. — Suit for pOM~ 

iouion. — Ditpogsession . — Cause of action - — In a suit 
between two zemindars, the appellant sought to dis- 
turb the admitted possession for about eleven years of 
the defendant. The defendant insisted on a posses- 
sion of much longer duration as a statutory bar to 
the suit. Meld tliat the onus was on the appellant 
to prove that the cause of action accrued to him on a 
dispossession within twelve years before suit, and that 
he, or some other person through whom he claims, 
was in possession during that ixiriod. Mitbabcb 
Singh 0 . Nukb Loll Singh . 1 W. B., F. C., 51 

S. C. Nitbabhb Sikgh 0 . Nukd Lall Singh 

[8 Moore’s 1. A„ 188 

SlDHBB NtrZBBB ALI KhAN 0 . W 0 OVB 8 H CuuNn 
DBB Mittbb ... 2 W. B., 76 

MAHOXBD UOSBXIN 0. SUBAHTOONISBA KhaNUX 

[2 W. E.. 88 

Kbdabnath Achabjbb c.-Bhugwan Chundbb 
Nundbb .... 2W, B.«168 

Gooboodobb Rot 0 . Hubonath Roy 

[2 W.B.,246 

JUGOOirMBA CXOWPHBAIK 0. RaX ChUNBBB DbO 

[8W.B^827 


OKUB PROBATOl mn iH imk 

26. LIMITATION A8D ADVBB88 P088B8^ 
SION— 0O0f*NSsdL 

lAmits tion — 0 oaft 0 ti«d. 

Boolbb Singh 0. Hubobhnb Nabaih 

[7W.B^8» 

Lall Singh 0 . Modhoosoodun Rot 

[8W.B^^ 

DiNOBUNDHOO SUHATB 0 . Fitblong 

[8W.B..IBB 

BVSSXBBOOiriBBA CHOWPHBAm 0 , LIBLAITHFB 
Singh . 14 W. B.t 185 

Axxbb Ali 0. Indxbjbbt Koobb 15 W« B«t 45 

Kalbb Nabaik Bobb 0. Amund Motib Goom 

[21W.B„78 

222. Adverse possession.— JPrW 

of loes of title hv»—Held by the Privy Council (J* 
firming the judgment of the High Court) that, 
where the plaintiff has established his title to land, 
the burden of proving that the plaintiff has lost that 
title by reason of the adverse possession of the 
defendant is upon the defendant. llADHA GOBIND 
Hot 0 . iNGLiB . . • 7 O. Xi. B„ 864 

228. — Joint anesetral 

property »^Limitation, — Meld that the admission of 
certain property being joint ancestral throws the 
burden of proving exclusive and adverse possession 
beyond limitation upon the sharer refusing to admit 
other heirs. Dabxb Hhhax 0. Shbo Dabs Bai 

* [lAgrs,286 

224. — - ' Suit for po9§§§^ 

iion. — Where a defendant pleads partly title ana partly 
purchase, and asserts his own possession on ancient 
titles, denying tliat the plaintiff’s father or ancestor 
had ^cn in possession of any portion of the land in 
dispute for a very long penod, the onus of proving 
possession within the period of limitation Is on the 
plaintiff. ISUHB ChHNBXB BiBWAB 0 . BI8BITXBB17» 
Biswas . W. B„ 1864, 107 

KbDABNATH MoOUB^XI 0 . MoKXBH CHHirDXB 

Paulit • • • 1 W, Bi, 67 

225. Suit for p09H$» 

Hon. — Proof 0 / adneree poeteesion. — In a suit to 
recover possession, where defendants plead hmitaiiont 
and ])laintiff proves that the commencement of tho 
possession of the party through whom defendante^ 
claim was as tenant, it is for those who set up the 
plea of limitation to show when the nature off tluit 
possession was changed, and how it became advene* 
Kaxvhun SatbI 0 . Nobin Chhnbxb CxawBxr 

[12W.B„560 

226. - — - Suit for posses* 

sion.-^ Limitation, — Where a plaintiff broi^ht a suit 
in 1 B56 to recover landed property which was in the 
])ossession of the defendant since 1846> and at the 
time of the institution of the suit, H was held tha4 
before the phuntiff conld recover be must jvovi^ 
first, possessioii within twelve years before suit 1 aad^ 
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m. lOMlTA'SlOV AND ADTBBSB P0BBBB- 

BlON-^'>aetMyu0d. 

Adrerae poMeMion^^nUnued* 

vecondl^ title to poeieMioti. Bbbb Chukimb Job- 
mil #« DaftitT Collector or Bhullooah 

[ISW.B^P.O^Bd 

i»7. -s Benatni iraiM^ 

action* — LimHaUon, — In a auit for immoveable pro- 
pefiy nnJer a kobala more than twelve years old, 
where defendant pleads that plaintiff was only a 
benamidar and was never in possession, plaintiff must 
prove not only title but also possession within twelve 
yertrs of tbe tfling of the suit, Kbdabnath Mahata 
e. BADUKBijrBB Dbbba , • 10W.B^289 

itt6« — ^ Suit for posses^ 

$ion, — Limitation. — In a suit for possession of land 
OH the ground that it belonged to plaintiff's talook, 
where defendant pleaded liimtation, — ITs/d that the 
burden lay with the plaintiff to prove that ^he had 
tmisessed (i.s., enjoyed the land) within twelve years 
of the suit* Bah LoofiiTK Chowshbt e. Joir Doob- 
OJL Dobsu . . , . 11 W. 288 

-j"” '" Bait for poiteih 

oion, — The plaintiff's ancestors having been declared 
by Bdeevee of thePeishwa's Government in 1722 to be 
etttitled to the whole of the patilki watan of Pan- 
deraiesid the defendants haidng a watan patra from the 
Ba|a of Satara in 1742 in favour of their claim to a 
half share, bat being unable to show that their ances- 
tors had any ooncern with the watan for period of 
ttiiiety*eix years subsequent thereto, during which the 
plaintiff's ancestors were recognised ss owners, — 
BM that the onus was on the defendants to show suffi- 
oient adverse possession previous to suit as to entitle 
them to the property. Akbitbav P. Kokdi v. 
MiHAjri J. Jaatap • • 8 Bom*, A, C., 40 


080 . Suit to roeovor 

pooioicion iand, — Lmitation*-^A suit to recover 
possession of an unenclosed piece of ground must 
be broufbt within twelve years from the time the 
oanso of action accrued, and in deciding this the issue 
ia, liot that the plaintiff must show that he exercised 
eome ingbt of ownership over the ground Within the 
twelve years preceding the filing of the action, hut 
that twelve 3 reart have not elaps^ between the day 
the defendant interfered with the plaintiff’s posses- 
sion load the date on which the plaintiff filed bis 
dahtt. Sagawoowba bib Babakgowda v. Basapa 
mrOWiBAPA .... 0 Bom., 62 


•81. 


Limitation , — 


Sottiomont — In a suit for possession^ where defendant 
denies plaintiff's title and sets np a defence involving 
^ plea of limitation, the question of limitation 
not depend upon whether defendant was in 
possession, hut upon whether plaintiff was in posses- 
SioB. TThere defendant admitted that the perma- 
nent settlmneiit was ordered to be made with the party 
in possession, and .that it was made within twelve 
yean prior to the suit with the parfy from whom 
yAalstiff daimed,-*Bsid that, until the contrary was 
ehown, that party was rightly preenmed to be in pos-> 


OBTUB PROBAWH oMiaM. 

25. LIMITATION AND ADVBBSB T^OSSES* 
BlOB-^eontmmoA 
Advene posseBBicm«--eoiiftiNiMi. 
session, and plaintiff’s claim was not barred by Umita* 
tion. Mahombd Kobbbb «. Abdool Abbbm 

[24W.B.,ai6 

282. - Suit for pos- 

tosiion. — Proof of iitle,^ln a suit to obtain posses- 
sion, where defendant pleads limitation, plaintiff is 
bound not only to prove his title, but also to show 
afflrmatively that his cause of action accrued within 
twelve years before the commencement of the suit ; 
and he mast succeed upon the strength of his own 
title, not upon the weakness of his opponent's. 
Lutohoo Khak n. Folby . 24 W. B«, 278 

283. Suit for pos^ 

iecoion. — Limitation. — In a suit for possession of ^d 
the defendants claimed to hold under a valid miras 
tenure so as to be entitled to the ground rent from 
the ryots, and to pay the plaintiff who was the supe- 
rior landlord merely the miras rent. Bold that the 
plaintiff being admitted to be landlord, the onus was 
upon the defendants to prove either that they had a 
valid miras tenure, or tlmt they had held adversely to 
the plaintiffs as mirastlars for more than twelve years, 
and that the plaintiffs had notice of such vfiverse 
holding. Prahlad Sen v. Budhn Sing, 2 B, X. ff., 
P, C., Ill, cited and followed. Ooea Kakt Chow- 
BHBBB «. MOHBSH CHUNPBB SlOKBAB 

[4C.L.B,40 

234. JOiepoeteenon, 

-^Preaumption . — Onua prohandi. — Limitation . — 
Joint owners. Adverse possession between. — Under 
the former Limitation Act the cause of action, and 
under the present law the event from which limita- 
tion is declared to run, must have occurred within 
the prescribed period, and it lies on the plaintiff to 
show this. Accordingly, where the suit is for pos- 
session, and the cause of action is dispbssession, the 
plaintiff is bound to prove possession and disposses- 
sion within twelve years. Possession is not neces- 
sarily the same thing as actual user. When laud 
has '^on shown to have been in a condition unfitting 
it for actual enjoyment in the usual modes, at such a 
time and under such circumstances that that state 
naturally would, and probably did, continue tiU 
witlun twelve years before suit, it may properly bo 
presumed that it did so continue, and that the pre- 
vious possession continued also until the contrary is 
proved. Such a presnmption is in no sense a con- 
clusive one. Its bearing upon each particular case 
must depend upon the circumstances of that case. 
Many acts which would be clearly adverse, and 
might amount to dispossession as between a stiwnger 
and the true owner of land, would, between joint 
owners, naturally bear a different^ oonstruotion. 
Mahombd Ali Khan v. Abdul Gunny 

[L L. B., 9 Oalo., 744: 12 C. la B.,267 

286. Suit for pos- 

session. — Previous dispossessiem: — » Limiiatiom, ~- 
Muideneei>^la every suit for the recovery of land^ on 
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16. IiIltn^ATIOK AlfO ADVERSB I^Bg- 

Adverse pos8e8Bion--^emi<ieeMl. 

the ftllegAtion of previoai dispostesiion by the de* 
fesdsntt the piaintiff must start his case by showing 
that* at some time within twelve years previous to 
the institution of the suit, ho has been in possession of 
the land sued for. Perklad Setn v. Bajmultr Kiikore 
Sinffk, 12 Jfoere’t J. A., 837 ; Daiokim v. Lord 
JPsnrll^'d App» Caset, 951 ; and 27opeg v. Orawltp, 
10 C^, D., SlSSi cited. BHOOTHNATH CHATTBltJBB e. 
Ksdabkath Bakbbjib • L L. Bh 8 Oslo.* 186 

888 , > Suit for pot- 

fftstoa, — Pretioui ditpoatetiion, — lAmitaiion, — 
Where* in a suit for the recoverv of laud based on 
title, the plaintiiC alleges that he has been in posses* 
aion of the laud and was dispossessed therefrom 
the defendant within twelve years prior to tlie insti* 
tuti^ of the suit, more proof of such possession will 
not be snfRcient to entitle tlie plaintiff to a decree. 
Wiae V. Amearunniaaa Kkuioou^ L, R.^ 7 /. d., 78^ 
followed. Kama Manji v. Khowat Kuaaio, 6 C, Xr. 
R., 276, disapproved. Ebtaea Hosseih «. Babt 
IdiSTBT . Xi Xit B«t 8 OaIo., 180 • 11 0. Xj* B«i 888 

887. ' ' ' Ejectment, Suit 

for, — Limitation,-^ln an action of ejectment the 
plaintiff need not fail merely because he cannot 
prove that he has been in possession of the land 
claimed within twelve ^ears ; he must show that his 
cause of action (tliat is* the taking possession of the 
land by another person) has accrued within that 
period. PANDUBAira OoTiKD v, Balkuishna 
Habi . • • • 6 Bom., A. C., 186 

888 . Suit for pos- 

aeesion. — Ejectment, — Evidence. ^Previoua potaes- 
aion, — Where, in a suit for jwssession of land, the 
plaintiff proves merely that he has been in possession 
of the disputed land at some time within twelve 
years previous to the filing of the plaint, such evl. 
dence is not sufilcient to throw upon the defendant 
the burden of proving his title to the land. Wiae 

V. Amirunniaaa Khaioon, L. R., 7 /. A,, 78, followed ; 
and Oour Paroy v. Wooma Soonduree Debia, 12 

W, if., 172, cited. Debi CHiTBif BoiDO v, IsBtrE 
Chxtkbeb Manjee 

[L X.. R., 8 Calo., 38 : U C. L. B., 848 

888 . ' " '■ ' ■■ ■ Ejectment, Suit 

*for, — Proof of poaaeeaion.^Eiep&aaeaaion, — In an 
ejectment suit, where the plaintiff claims land from 
which he alleges tliat he lias been dispossessed, the 
general rule is that the burden is upon the plaintiff 
to show possession and disi>oesession within twelve 
years, or, at least, that the cause of a<.*tion arose 
within twelve years, and this rule is not intended to 
be interfered with by the Privy Council in Radka 
OohUad Roy r. Inylie, 7 C* L, M,, 864. Homo Dassi 
e. Baxchaubba Bebai . X. X<. B., 6 Bomu , 606 

5I40« ' Right of Cromn 

to maete landa.-^Tiile euit by Crown for declaration 
of Utla and poaaeaaion, — ^Assumtiig that the Crown 
ham ^ right to oust any person who, withont satte^ 
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as. LIMITAtlON AND ADTBBW NHB6t 
SI ON*-*ooalinii#A 

Adverse possession^ ^ ss fis s iff^ 

tion, occupies waste land which has not been 
priated for any public purpose, it cannot, by a 
brought for a ilrolaration of title or for ejaolBieiiA, tbe 
date at which the cause of action arose not being at S t ed 
in the plaint, compel a defendant to prove po iiisi isrt 
for sixty years. As a general rule, a plaintiff nmet 
not only show ho has a title, but that he has a isb^ 
sisting title, which he has not lost by the prescriptive 
sections of the Limitation Act The probaUe etpla* 
nation of the ruling in Radha Oobind Mofo esie, 
7 C,JU R>, 864, is, that when a plaintiff proves tttle 
and possession, it is to be presumed that his poseae* 
slon continues till the defendant proves that the pos- 
session was interrupted, but that where the plaintiff 
can prove title only, and not possession, he ttnih 
prove that the adverse possession of the defendant, 
or the acts of which he complains as im^gnlng hii 
title, occurred within the period prescribe by 8ie 
Limitation Act. Sbobbtabt on Btatb vob lKl>tA 
e.ViBARATAir . X.X4.B„8 Mim1,X76 

841 , Diapoaaeaaion* 

^Sjeeiment.^Evidenee, — Proof of title.— -In Inno 
1878 the plaintiff sued the defetidant for the re-‘ 
covery of posseskion of certain laud. At the trial it 
was proved that ho had been oontinnonsly in peaeo- 
able |)08ses8ion of the land until the month of May 
1878, when he was forcibly and illegally disposseiioa 
by the defendant. Eeld that tbe evtcfence was snfll- 
efent to cisll upon the defendant to show his title to 
the land. Mohabebb Pbbbsad Sxvatt c, IBiha- 
bbeb Bikoh 

[I. Xi. R., 7 Oalo„ 681: 8 O. li. Xt„ 164 

848. — — Suit for poaaaom 

aion after wrongful diepoeeeeeionr— Proof ef iidho, 
—In a suit for possession, it was fonna tnat tho 
plaintiff liad been in possession within twelve yeatn 
from the institution of the suit, hut ho had been 
wrongfully dispossessed by tlm defendant The 
plaintiff was unable to prove ]x>ssession pretions in 
^ing ousted for a longer period than eleven yearn. 
Held that the ouster by the defendant having been 
wrongful, the onus was not thereby shifted to the 
plaintiff, and that under the circumstances the de- 
fendants were bound to prove their title. See Moha* 
beer Perahad Singh v. Mohabeer Singh, I, L* Jff., 7 
Calc., 591 : 9 C. L. R„ 164, Bttojo StTffBiB 86I- 
8AMX V. Koilabh Cuukbeb Kvb 

[U0.X..B.,I48 

948. SuUfhrfooaoo^ 

aion whore drfendanta have been long iu poaaamotaj^ 
Limitation.— In a suit by GovemoMot againet ghat- 
wals, tlie de/endants were found to have biitt in pee- 
■essi/m ** for a very long tiuie,*' and although they had 
failed to prove possession in exeess of risty yoaiib 
the onus was held to lie on the Gevenmieixb to peeve 
possession within sixty yean, BBOXAvenrD Cmd* 
gAIB V, UOTEBNMlirT . . 6 W. B., 180 

844. Limiiatiamr^ 

Boumkariea , — No proof of anterior title in the claim* 
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LIMITATION AND ADVERSE POSSES- 
SION — e<mU»u«d, 

Adverse •pommaion^oontin%9d, 

sat fttch Sf would be iuvolved in the deciiion of a 
queetion of boundariei in hii favour can relieve him 
A the burden of proving that he was in possession 
within twelve years prior to suit, or shift it upon his 
adversaries so as to compel them to prove the time 
and manner of his dispossession. Taba Sivoh e. 
Cmaida Uull 2 Agra, 177 


UB. 


Limitation . — 


8nit hy rsfsrstoasf to $et aside alienation hy widow. 
—In a suit for possession by the purchaser of the 
right of a reversioner to the estate of a widow, which 
was instituted within one day of the extreme time of 
twelve years allowed by the Law of Limitation, 
reckoning from the alleged date of the widow's 
death,— that it was necessary, under such cir* 
dcunstances, for the plaintiff, in order to rebut the 
plea of limitation, to prove, not only that the widow 
died on the date alleged, but that she actually held 
possession up to the time of her death. Kalsb 
Nath e. Jox DoosaA Dossxi . 11 W. B., 173 


gie. — ' ■ Suit for poe» 

eueion.’^LimitaHon, — Cku* lando. — In a suit to 
reoover possession of land under cultivation, when 
the defendant pleads adverse possession, it is, under 
ordinary oircumstanoos, for the plaintiff to show 
primdfaoie that the cause of action upon which he 
IS suing is not barred by limitation, and not for the 
defendant to prove his adverse possession the first 
instanee. When a suit is brought for possession of 
jungly or unculturable lands, or lands which have 
never been under cultivation, the rule is different, 
and the defendant must establish his adverse posses- 
sion for more than twelve years. When a suit is 
brought for possession of chur or other land under 
oultivation at the time of the institution of the suit, 
but previously jungly or unculturable, the oaatpro* 
knnii etui lies on plaintiff ; but on his proving 
that the chur was formed, or the land first became 
oulturable, within twelve years before he instituted 
his suit, the onus is shifts to the defendant, who 
mitit establish his adverse possession for more than 
twelve years. Mahoxbo Ibbahix o. Mobbisoh 
CLUB., 6 Gala, 86 

g47. Suit for poteee* 

Han oftamd after euhmereion. — Limitation. — Where 
suit was for possession of certain land, on the 
allegation that it was land belo^ng to plaintiff's 
village, but submerged at the time of settlement, 
if the plaintiff could show the identi^ of the land 
•ubmeig^ with the land which has since been left 
div, l^e onus is on the defendant to show that some 
otW person had been In adverse possession for 
twelve years before the plmntiff preferred his claim, 
aad that sa6h adverse possession commenced from a 
tittm when plaintiff was in a position to dispute it. 
Bn Sahal e. MAHorntD Daix Khan 

[8 Agra, 64 

MS, " Accreted Unde. 

' M$ aariif qf laa4ls,^In a suit in wluw plaintiff 
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26. LIMITATION AND ADVERSE POSSES- 
SION — eoniinmed, 

Adverae poaaaaaioii— ooaiiaasd. 

churned some land as an accretion to his estate, but 
in which defendant claimed the said land as forming 
part of his estate according to the survey of 1846, and 
an Ameen reported that,though an erroneous survey in 
1865 includ^ the said land in plaintiff's estate, yet, 
in the earlier survey, it had b^n thaked as defend- 
ant's, who indeed h^ obtained a decree for it against 
the Government, — Meld that, before plaintiff could 
be entitled to a decree for the land in suit, he must 
establish facts which, according to the law of accre- 
tion, would be sufficient not only to extinguish de- 
fendant's title, but also to create a right in plaintiff's 
favour : the mere circumstance of the survey of 1865 
including the said land in plaintiff's estate not being 
sufficient proof of the facts to be found. Mowla 
Koouabbb V. Muttt SiNaH • 26 W. B^JIRO 

249. ■' — ■ — — Suit for poeeee* 

exon of alluvial land, — Evidence of poeeeesion in 
aheenoe of landmarke. — The plaintiff sued to re- 
cover a tract of chur land as parcel of his mouzah of 
J., tlie defendant alleging toe said land to be a 
parcel of his mouzah of G. About the year 1830, a 
large tract of land was diluviated by the River Chntol 
witiiin the mouzahs belonging respectively to the 
plaintiff and defendant, and after re-formation in 
1837 a proceeding was taken by the plaintiff before 
the Magistrate under which he was ordered to be put 
in possession of a considerable tract of such newly- 
formed land, the Magistrate laying down the bounda- 
ries. After nearly twelve years (t.e., in 1819) the 
defendant’s father brought a civil suit to set aside 
the Magistrate’s decision, and the ultimate finding 
was that the plaintiff had been in possession of the 
land described in the Magistrate's order from and 
since the date of that order. Meld that that decree 
must be taken to have established that the plaintiff 
was in possession of the land described in the Magis- 
trate’s order, and had continued in such possession : 
the question in the present suit being whether the 
lands now claimed are identical with those so described. 
Meld, also, that the onus of proving that issue lay upon 
the plaintiff, because the foundation of his suit was 
that, having been in possession, he was dispossessed as 
a consequence of certain measurements made by Gov- 
ernment officers. Meld, further, that plaintiff had 
failed to sustain the burden of proof. He relied prin- 
cipally on the boundaries given by the Magistrate and 
certain maps prepared then and later as compared with 
the Government map of 1853 : but their Lordships 
were unable to place firm reliance upon any inference 
drawn from these maps. Their Lordships were also 
of opinion that in questions of this kind, where tibe 
natural boundaries and landmarks have disappeared, 
evidence of possession was very important |md satis- 
factory, and that there was no reason to diArust the 
witnesses of the respondent proving such possession* 
Gbija Kaht Lahobt Ckowdhbt V. Hubish Chujt- 
dbb Chowdhby • • 18 W. B,, P. CL 114 

260. — — Riphi to oUum 

vial laud , — Claqys in eomreetf river, ^Sornndarieem 
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26. LUUTATION AND ADVERSB P088ES. 
SION— 

Adverao poMetaion— 

•^J>ispmted 9ettlemeni,^ki the permanent settlement 
the Biver GKinduck divided mousah Sohagporo (zlUah 
Tirhoot) from the viU^ of Dumri (zillah Sarun). 
In 18d7 the river got into its southern channel, and 
a quantity of chur land to the north was resumed by 
Government and settled with the zemindars of Sohag- 
pore. In 1846 it was again settled with the same 
zemindars, who remained in possession until 1846, 
when the river having returned to its northern chan- 
nel the deara land was claimed by proprietors on the 
southern or Sarun side of the river : the consequence 
was an Act IV of 1840 suit which was decided in 
favour of the zemindars of Sohagpore. In 1856, on 
the expiry of the last temporary settlement, the ques- 
tion arose with whom Government should engage for 
the ^venue, and it was Anally decided by the Board 
of Kovenue that a settlement should be made with the 
zemindars of Dumri, who accordingly obtained ]ios- 
session. The Board’s decision proceeded on two prin- 
ciples, — SIX., that a usage existed that the main chan- 
nel of the Gunduck should be the boundary of the 
zemiiidaries, and that therefore the interest of the 
zemindars of Sohagpore had been of a limited, tem- 
porary, and conditional character. These zemindars 
then brtught a suit to impeach this settlement and 
to recover possession. After decision, appeal, and 
remand, it was finally decided by the High Court that 
the land in dispute was identical with that formerly 
settled witli the maliks of Sohagpore, who (it wss 
assumed) had a permanent proprietary interest there- 
in. HeU that the proper issues to be tried were t first, 
W'hether the land had been settled in 1887 with the 
maliks of Sohagpore as proprietors of alluviums which 
had gradually accreted to their estate, or u]K>n what 
other grounds such settlement was made, the onus of 
proving gradual accretion being on the plaintiffs ; and, 
secondly, whether there w^ at the permanent settle- 
ment, and has been since, a clear and definato usage 
such as sup]>o8cd by the Board of liovenuo, the bur- 
den of proving the affirmative of this being on the 
defendant. ilAJEirnuB Tebtab Sahee s. Lalljeb 
Sahoo , . 20W.B.,P.O.,4a7 

251. ' ■ ■ Alluvial land 

qfter diluvion, — R€-formation of chur land. — Limit* 
aiion. — In a suit for possession of chur lands as re- 
formations on the original site of plaintiff’s or his 
vendor’s lands, or accretions thereto, where limitation 
is pleaded by defendant in adverse possession, the 
onus lies on plaintiff to prove that, before disappear- 
ance or diluvion, the land in dispute was in the pos- 
session of his vendor. Goxool Kbisto SUB v. 
Datid 23 W. B., 443 

The evidence to be given and the onus of proof in 
oases of re-formed chur lands was also discussed in 
AUKKIL Chukdeb CHOwnaBT V, Deiawab Hos- 
6 C. Ii. B., 03 

262.— formation on 

old oiie of landt after diluvion. — lAmitation,-*^ 
Whefe, in a suit for possession of lands which have 
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26. LIMITATION AND ADVSBS2 F03BB8* 
SION — oontinuod* 

Advene poeeeeiion— eofiH«i«sA 

re-formed upon the old site after dUaviatibih the 
defendant relies upon a statutory title of twelve 
years’ possession, the plaintiff, in order to socooed* 
must, according to the rule laid down in the CMO of 
JSitraimr Sin^h v. Nund Loll Singh, S Moore^o L A*, 
199, prove satisfactorily that the defendant has not 
been in possession for the period of twelve years next 
preceding the commencement of his suit. And where 
the evidence is not sufficient to support an affirmative 
finding that the whole of the lands claimed have re- 
formed within twelve years preceding the institutloii 
of the suit, it is incumbent on the plaintiff to show 
specifically the portion, if any, which has not SO 
re-formed. JPer Jaoksoit, J.— I am unable myself 
to see on what principle or by what moons the Court 
could of itself undertake to divide the portion of tho 
land which may have re-formed within twelve years 
from the larger part which evidently re-formed more 
than twelve years ago, and had been in the adverse 
possession of the defendants. RUKJIT SlKaff v« 
SCHOEKB, Kilbfbn, A Co. . .4 0. L.B.,a0O 

263. Dt'Uvtea.— 

Ftts»Bssion on reformation. — Subtequent dilnviom,**** 
FoeteMsion, Suit for, — Par Qabth, C. J , — Where a 
person can show that he has been in possession of 
certain lands prior to such lands becoming diluviated* 
his possession must be considered as continuing 
during the time of diluvion, until such time as he 
becomes dispossessed by some other person ; and in 
such a case, the onus lies upon tho dii^sessor to 
show that he has acquired a title under the law 
of limitation which has put an end to the rights 
of tho original possessor. JfUraeur Singh v. HunA 
Loll Singh, 8 Moorrfe I.A., 299 ; and Madka Oobind 
Roy v. Inglie, 7 C, L, R,, 364, distinguished. Kaelt 
Chubb Sahoo o. Seobbtabt of Statb fob Ivdia 

[L li. B., 6 Calo., 726 : 8 O. Zi. Bh 90 

254 Suit for poeeoo^ 

eion of land. — Preeumption of poeereeion and owner* 
ehip, — If, in a suit for possession of land which was 
covered with water more than twelve years before the 
institution of the suit, the plaintiff proves that he ex- 
ercbedacts of ownership, as by letting out the julkur 
to tenants, tliat is primd facie evidence of possesilon 
and ownership; and unless tho defendant can make 
out a twelve years’ statutory title by adverse posses 
siou, the plaintiff’s possession must bo presmUed to 
have continued, and it is not necessary for him to 
show a possession by acts of ownership withiu the 
twelve years. MoBimr Mohuh Dab'v. KbisHBO 
Kisbobx Dutt 

[L L. B., 9 0 Alo., 802 : 12 C. la B,, 887 

266. — ; Allnnion tmd 

diluvion. — Title. — lAmitaUon, Acte of owner* 
ehip. — In a suit for declaration of title and re- 
covery of possession of, alluvial lao^, which had 
been diluviated more than twelve years before the 
institution of the suit, the plaintnfs proved their 
title and possession up to tbs time of dHuviation, 
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Adverse pom^Mion-^oniitHuni, 
sod alleged that tlie lands had re-formed within 
twelve yearti without alleging or proving posseesion 
during that period* The defendants, on the other 
han^ alleged that the re-formation had taken place 
more tium twelve years before suit, and that they 
had acquired a title to the lands by adverse posses- 
sion for that period. JSfeld that in such a case the 
submergence d the lands after diluvion ought to be 
presumed until the contrary was shown, and that 
the onus of proving re-formation before twelve years 
and adverse possesnon was shifted to the defendants* 
Per* Wim)jr, a general rule, where a plain- 

dtf claims land from which he alleges he has been 
Repossessed, the burden is upon him to show posses- 
sion and dlsposs^on within twelve years. Iroof of 
possession mthin twelve years does not necessarily 
BjilHni proof of acts of ownership within that time. 
Ine n^uro of the proof of possession must depend 
on the nature of the case, There are many cases in 
which the party on whom the burden of proof in the 
|l|rst instance lies, may shift the burden to the other 
dde by proving facts giving rise to a presumption in 
his favour. In the case of lands gnulually diluviated 
and gradually re-formed, if the alluviation has been 
more tiian twelve years before suit, the claimant, 
nhless he can show nossession since the re-formation, 
must at least show that ho was in possession down to 
the date of the diluvlution. Where the true owner 


Is in possession at the time of diluvlation, his posses- 
sion is presumed to continue os long as the land con- 
tinues submerged } probably also afterwards, until ho 
if dispossessed, Per Fibld, J, — Although, according 
to the general rule, it lies upon tho plalntilf, who is 
met with a plea of limitation, to show his own posses- 
sion within Weiye years before tho institution of the 
suit when tho property In dispute is cabbie of 
actual or visible possession, yet, in the case of proper- 
ty wldch U not pnsceptlhle of actual and visible pos- 
(&sion, an exception from the nature of tho thing 
must made to the general rule. In such cases. 


when the title and possession have been proved to be 


in a certain person up to a oortain point of time,-— 
when these has been no transfer of the title to any 
third person, and there is no evidence that posses- 
sion was exercised by a person other than the person 
haviilg the title, — so long as actual visible possession 
was possible, the posscssiop of the person having the 
title will be presumed to eontinue until tho property 
has again become luscoptihle at actual visible posses- 
sioa. Proof of possession is presumptive proof of 
ownenhip, because men generally own the property 
whioh they possess. And if the ownership of pro- 
perty is proved, and there is nothing to show that 
the possession of such property is with any person 
oUier than the owner, it may tairly bo presumed to 
ha with the owner* Such a presumption then takes 
tha place at evidence to show the p^intilfa posaes- 
ita, within twelve years before suit, of a property in 
whlRift from the nature of the thing, evidence of ao- 
tn^ possession is impossible. Mmo Mobvh Qsobm 
Mohun Bot 

[A Xi. B,, 7 Onlo,, »6l8 a Xa Bbt IM 
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SA. LIMXTATIOK AKP APYSBBB PO8080« 

Adverse pcMsassioii'-^wKeimA 

866 . Suiijbrpauu* 

0 ion of Itmde farming hod of riiwr, — Fiehery righUt 
— Prsstfffip^soa.— Poitesstofi,— -In a suit to recover 
possession of certain lands in tbo bed of a river 
which had changed its course, and to get rid of the 
effect of a Deputy Magistrate's order under section 
818, Criminal Procedure Code, 1861, it was found that 
plaintiffs had been in possession when the lands were 
surveyed some years previously as part of their 
village, and had continued in possesidon up to the 
year in which the orirainal proceeding was held* 
Held that the presumption nused by the pliuntiff's 
oontinned and undisturbed possession was not rebut- 
ted by defendant's allegation that he was enritled to 
the jnlkur of the river. Hooa v. Dbnoitath Kooir- 
POO • • • • • • UW*B^688 

867. Qmieeiou Uk 

gite pkkrckaeer po§»eseio» until long after tale , — 
Suit fo recover poeeeeeion . — Where the right, title, 
and Interest of a party had been sold in execution, 
but possession was delivered to the purchaser more 
than fifteen years after the sale, such irregularity 
was held not to entitle tbo party first mentioned to a 
decree in a suit to recover the property ugless be 
could prove possession for a period of more than 
twelve years before he was dispossessed. Attotbah 
Dobs o. Balunxbb Dosb . * 14 W. B., 867 

8681 ; Suit for oou* 

firmatiou of title. — Poteeieiou, — lii a suit by a Hindu 
widow for confirmation of her title to certain land in 
right of her husband, the defendant, who had a pos- 
sessory award of the property given to her under 
section 15, Act XIV of 1859, plowed that the plain- 
tiff was never in possession. Held that the onus was 
on tlie plaintiff to show that she was in possession 
within the period of limitation. Shabto Mobbu 
Qoofzah e, SuxTO Bhama Ooofiah 

[7W.B.,a4 

859. — ^ ^ — Suit to eetah* 

lieh proprietary right, — Where plaintiff sues to 
establish proprietary right as against a raokurrari- 
dar, it is not necessary for him to prove that he has 
been in actual possession within twelve years. Pbo- 
TAP Nabaiv Mookbbjbb V. Kabxick Chundbb 
Mookbbjbb • • , . 10 W. B., 198 

200 . - ■ » . ■ Iiixnltatlon . — Suit on hond,^^ 

Inatalment-hond. — Indorsement of payment of iu» 
stalments. — Where a defendant sets up the d^enee 
of limitation, he must plead it, and show that the 
claim is barr^. If, when the plaintiff has proved his 
case, the facts show that the cause of acrion acemed 
at a date earlier than the period of limitation, and the 
plea of limitation has heen set up by the defendant^ 
the latter will be entitled to take advantage of the 

e laintiff's evidence that the claim is barred, and to 
ave judgment gp^en in his favour. The obligee of 
a bond, by whi(^ tho obligor covenanted to pt^ the 
•uni of by annual ii>stalnwnto of EaOO na4 ha 
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26. LIMITATION. AND ADVSBSS POSSES- 
SION — comiimfmi, 

Xdmitatioin — contiMted, 

wliich it was alto acnreed that pai^nta of the iaatal- 
meiits riiould be indorsed on the Dond> brought a suit 
agi^st the obligor alleging default in payment, and 
claiming to recover the amount of the bond. He 
gave cr^it for payment of the instalments for seven 
years, and alleg^ that his cause of action arose upon 
default in payment of the eighth instalment. The 
bond showed on its face indorsements of the payments 
for which credit was given. The obligor alleged 
that no instalments were paid after the third year, 
that tlierefore the debt became due at an earlier date 
than that stated b^ the plaintiff, and that the claim 
was barred by limitation. Jffeid that, inasmuch as 
the defendant adduced no evidence to show that the 
later instalments were not paid, and inasmuch as the 
evidence produced by the plaintiff did not show that 
the flcbt accrued at a date earlier than the limitation 
period, the plea of limitation failed. Radha Pbabai> 
SivoH V, Beajax Bax . L L. B., 7 AIL, 077 

26. MESNE PROFITS. 

5|gL Btiit for mesne profits.-— 

PoM$e»sion v^onff-dotr , — In suite for mesne pro- 
fits, when the defendants have been in possession of 
the property as wrong-doers, it lies upon them to 
show what were the sums realised as rent during the 
time of their iKweession. Bbojbkdbo Oooxab Ror 
e. Madhub Cuundbb Qhosb 

[I. li. B., 8 Gale., 848 

27. MINORITY. 

P 02 , Plea of minority.— Where a 

defendant pleads minority, the onus is on him to prove 
his plea. Nilkobbb Cuowdhbt e. Zubbbbvnisra 
Kbabux 8 W. B., 871 

Chybt Nabaik Singh v. Bunwabkb Singh 

[28 W.R., 896 

28. MORTGAGE. 

903 . Suit for redemption of 

mortgage. — Alleged tale. — In a suit for redemption 
of property which the plaintiff alleges to be mort- 
gage but which the defendant contends was sold 
ab^lutely, the onus is on the plaintiff to prove the 
mortgage ; and the existence of a mortgage cannot be 
presumed from the failure of the defendant to estab- 
lish the alleged sale. Bala^i Nabji v. Babu Dboli 
[6 Bom., A. C., 169 

904. JSvidenee Act, 

I of 1872, #. 110 . — The plaintiff sued to redeem cer- 
tain land, alleging that it had been mortgaged by his 
father to the defendant in 1864-56. Tlie defendant 
denied the mortgage, and alleged that he purchased 
it under A deed of tale from the plaintiff^s father in 
1849, and had ever since been in his possession as 
owner. The deed of conveyance was not forthooming, 
BorwaatheaUegedmortga^deed. The Ckmrt of first 
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Bolt ficBP vodamptlon of mbrtgBjjA tmMi 

nned, 

instanoe rejected the plaintiff* ■ daim on tlih gnmvi 
that the mortgage was not proved. The lower AFP^ 
late Court reverb the dec^ of the Court of first ln« 
stance. The defendant appealed, ffeld that the de- 
fendant*8 possession was primd facie evidence qI a 
complete title, and that the phdntlff, who allied 
that the defendant was merely a mortgagee, wds 
bound to prove his own right ai mortgaj^, ekmAf 
and indefeasibly. Mere statements that the property 
had been mortg^ed, which failed to eitabRifa a1» 
particular morl^g^, did not shift the harden A 
proof, or require the mortgagee to show what WsfB 
the terms of such mortgage, or his right to retsdn 
possession under it. Raxbhandba Apa#i e. BiLAVt 
Bhaubav . . • I. Xi. B., 8 Bottt, 107 

935 . — Zoci 

deed, — In a suit for redemption, the mortgage-deed, 
dated 2l8t July 1840, having been lost, the Jttdlslhl 
Commissioner bold tliat the onus lay, not upon the 
mortgagor to prove tliat the term did not expire before 
18tb of February 1860, but umin the mortgagee to 
prove that it did. Held by the Privy Council timt ^ 
burden of proof was primd facie on the mortgagor, 
regard lieing had, as respects tlie quantum of ovi* 
deuce required, to the opportunities which each party 
might naturally be Bup}K)8od to have of giving evi- 
dence. Kishbn Durr Ram Pandby v, Nabbnsab 
Bahadoob Singh , • • Ii. B., 8 X, A.# 86 

266. Seng, Mom. 

XVII of lS06,--‘Promulgation tf etaia$§,r-lfiia 
plaintiff sued, on the 81st of December 1861, to 
redeem a mortgage of lands in Samn, dated the 80^ 
of November 1801. The mortgage-money was pay* 
able on the 28th Hoptember 1806. If not paid, the 
property was to vest absolutely in the mortgagee 
without foreclosure. The defendant admitted that 
he had not foreclosed, but stated tlmt Regulatleti 
XVII of 1800 was promulgated iu Samn on the Till 
Januam 1807, and, consequently, that the money he« 
came duo before the Regulation was promulgated. 
JBeld, the onus was on the plaintiff to prove that the 
Regulation was promulgated before 28tb Septemhsff 
1806. Sabibunnissa e. Inatbt HofumiN 

[B. L. B., Bap. Val., 4X6: 5 W. B., 00 

967. Aoootm§c.-^hk 

taking an account on a mortgage in a suit les Mh 
demption, where the mortgagee had been in posses^ 
sion, it lies upon the mortf^ee to prove what U d«a 
from the mortgagor in respect of principal and 
interest. Ganga Muub e. Bata/I 

[I.Iaa»6Boil^a00 

968. ProJUm,^lM a 

suit for redemption, on the ground that the debt 
lias lieen satisfied with interest, the onus is on tha 
plaintiff. A mortgagee is not an assurer of the con- 
tinuation of the satoe rate of profits as Ms mortgagor 
was able to raise. Hence an eetimate of the rental 
preceding the mortgagor’s possession is not suflMasA 
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‘ 2S* HOUTGAOJ&^'-eaiUimued* 

Suit for redemption of mortgege-^eMif^ 

nmed. 


OmJB FBOSAKBI-coe^fiiMl. ^ 

2S. HOBl^GAOB— eoN^Wd. 

Suit for redemption of mortgage— 

nued. 


pzoof of the proftts in his time. 8bah Makhaklal 
«• Sbikbishita Sivoh 

ra B. Ii. B., P. 44: U W. B.. P. G., 10 
la Moore’a L A., 167 

060* ■ . 1 1 . 1 . 1 — I. - Svidene§ Act, I 

<ff 1872f «. 110 , — The plaintiffs, averring that their 
anoestor had mortgaged three villages to the ancestors 
of the defendants in 1842 for E2,500, putting the 
mortgpagees Into possession, sued to recover possession 
of 16 huwas of each village, asserting that the mort* 
gage-debt had been redeemed from the usufruct. 
1%e d^endantSf admitting the proprietary title of the 
ancestor of the plaintiffs the villages, idieged as to 
10 biswas of each village that they were sold to their 
ancestors in 1842 by him for Bl,2^, and as to the 
odier 10 biswas of each village, t^t they were subseq- 
uently mortgaged to their ancestors by him for 
B14»000> borrowed by him from them for the purpose 
of defending a suit arising out of the previous sale, 
which sum had not been satisfied from the usufruct. 
JSs^ (Stuabt, C , «7^, dissenting) that the burden of 
proving the mortgage of the 10 biswas of each village 
of which the defendants alleged the sale lay on the 
plainUffs. Par Stuast, C. J., contra , Ratan 
kuA» JxWAV SitroH • L !«. B., 1 All., 194 


97a 


JPoaestion , — 


Where a suit was brought to redeem a mortgage, and 
defendiants pleaded possession under' a sale, — 
MMt under the ciroumstances, there having heon 
long undisputed possession, that the onus of proving 
that the possession was less than a proprietary posses- 
sion, and was referable to a mortga^, lay on the 
person who claimed to redeem it. Kuohoo Nath 
Bax o. Chvkdoo Lau . 9 Agra, Pt. II, 196 


971, ' '■'■■■ Joint mortgage, 

— Asdsmpttoa hg one mortgagor, — Suit bg other 
mw^igmgor for hie ehare, — K, and J, jointly mort- 
gaged 86 sthams or shares of an estate to C., giving 
him possession. C. transferred his rights as mortg^ee 
to T, and 21, In execution of a decree for money 
agidnst held by M,, K,*e rights and interests 
in the mortgaged property were sold, and were pur- 
chased by P., whose heirs paid the entire mortgage- 
debt, JS., an heir of J,, sued the heirs of P. to recover 
from them possession of J*e sihams in the mortgaged 
property, on payment of a proportionate amount of 
the mortgage-money pidd by P. The plaintiff al- 
leged that the mortgage to C, had been made forty 
years before suit. The defendants contended that a 
much longer period had expired since the date of the 
mortgage, that forty-one years had elapsed since C, 
transferred his rights as mortgagee, that they had 
ladetmed the property twenty-one years ago and bad 
hhcii since its redemption in proprietary and adverM 
ytasosslon of the sihams in suit, and that the suit 
was barred by limitation. Neither party was aware 
of the dikte d the mortgage, and neither adduced any 
proof on the point. Betd that the defendanu being 
admiUodly in possession, though the existence of a 


mortgage as the origin of their possession was con- 
ceded by them, it lay upon the plaintiff to give|irtmtf 
facie proof of the subsistence of that mortgage at 
the date of suit; but that, assuming that notice was 
given to the defendants by the plaintiff to produce 
the mortgage-deed, and that they failed to do so, very 
slight evidence would have been sufficient to satisfy 
the obligation which lay on the plaintiff. Kiehen 
Butt Bam Pandeg v. Narendar Bahadoor Singh, L, 
S,, 8 I, A,, 85, referred to. Nuba Bibi v. Ja&at 
Nabaih • • • 1. Ii« B., 8 All., 996 

272. « Sale of land im 

eweention of decree. — Suit bg third partg iorecooer, 
— In a suit to redeem certain land demist on kanam 
in 1850 b^ A, to the predecessor of B,, C,, who was 
in possession of the land, was made a d^endant.* A, 
proved his title to the land and possession up to 1850, 
C. pleaded title to the land and denied that S, had 
over been in possession. Both pleas were found to be 
false. It was found, however, that C. had been in 
possession from 1869 to 1885, and that in 1876 the 
land had been sold in execution of a decree against C, 
(to which A, was not a party) and purchased by 2>., 
who ro-Bold to C, in 1879. The lower Con/di held 
that C,*e possession must be taken to have been de- 
rived from B„ till the contrary was proved. Held 
that the burden of proving that his possession was 
not derived from B. lay upon C. Nilakanpak v, 
Thakdaicka , . • I, L. B., 9 Mad,, 460 

273. IlBiifruotuary mortgage.-^ 

Mortgagee in poeaeseion. — Suit for balance of mort^ 
gage-moneg. — A plaintiff in possession under an usu- 
fructuary mortgage, and suing for the balance due, is 
bound to prove tliat he has not realised the amount 
due under the conditions of the lease from the usu- 
fruct. Chuttub Dhabbb Singh o. Subbbb Hosbxin 

[IW.B.,28 

274. - ' Suit bg mort- 

gagee for poeaeseion under uaufructuarg mortgage , — 
An estate was mortgaged with the stipulation that 
the interest of the mortgage-debt should bo deducted 
out of the usufruct, and that if the profits fell short 
the mortgagor would make up the deficiency. After 
a time the mortgagor tendered the amount of the 

! principal sum and forcibly took possession of the 
property. The mortgagee sued to recover possession 
and obtained a decree with wasilat. Held that the 
plaintiff might have sued nnder Act XIV of 1859, 
section 15 ; but that, suing as ho did, the onus was on 
him to produce the accounts and show that something 
w'as due to him as interest. Pbanktshobbx 
Chukdxb Chubn Biswas . • 19 B., 429 

276. ' ■ ' Suit hg mort- 

gagee for poeeeeeion and to set aside mohurrari lease, 
— In a suit by mortgagees under a snr-i-pesbg^ mort- 
gage, not only for possession, but also for setting 
aside a moktirrari lease which was alleged to have been 
gnmnted by the mortgagor prior to ilm mortgage, and 
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ONUS FROBANDI — continued, 

28. MORTGAGE — continued* 
Usuftruotuary mortgage— cont/nutfd. 
under which dofemlants had been in jxisscssion for 
some time in accordance with a Magistrate’s order,— 
Meld that the onus was on the plaintiffs to give 
some evidence to imj>ea(‘h the validity of the inokur- 
rari ; but this Imving been done, aiid a strong pritnd 
facie case ina<le out, the onus was shifted, and it 
became incumbent on the defiuidants to show that 
the mokurrari w’as executed before the zur-l-pcshgi, 
and tliat it was granted bond Jide for a real consi- 
deration and intended to be co-operative as between 
the mortgagors and the lessee. 8uamnauain v, 
Admimstuatok Gsnebal or Hknoal 

[23 W. R., P. C., lU 

276. Suit by mort- 

gagee under usufructuary mortgage. — In a suit in 
which the plaintiff prayed for the sale of projH*rty 
wWch hivd l)een mortgaged to him as socnirity for a 
loan under a zur-i-peshgi ijara lease, and of which In^ 
had been dispossessed by the defendant under colour 
of a decree, it was held that, as the plaintiff had had 
for a great many years the usufruct of the land for 
the very j)urpo8e of repaying himself the principal and 
interest of his loan, the burden was on him to show 
that there was anything remaining diu^ to him, and 
that the onus also was on him to prove that the ijara 
gaveliiin the right to scdl the property upon some 
coutingeucy. MuJEBUUNNiasA v, Dildau Hosskin 

[20 W. R., 178 

277. Suit for possession after* 

foreclosure. — Civil Procedure Code, lHh9, ee. 239, 
240. — Suit on mortgage. — Attachment . — A suit on a 
Hioi*tgagc foreclosed under Hcng. Regulation XVII of 
180b, section 8, comprising jiroperty attached before 
the date of tluj mortgage under section 81 and the 
following sections of Act VI 11 of 1859, was brought 
against the [)urchaser of the attached projXirty, which 
had been sold under the decree obtained by the attach- 
ing <’retliU)r. The defi’iice was that the mortgage 
falling within the provisions of section 240 of the Act 
w'as void as against tin* attaching creditor and those 
claiming umler him. For the mortgagee it was con- 
tended that the attachment could not prevail, it not 
having been proved affirmatively that the rtxjuire- 
meuts of section 239 relating to the intimation of the 
attachment Ixad Ikhui complied with. Held that this 
objection to the validity of the attachment could not 
be raised for the first time on this appeal, even if it 
was not rather for the mortgagee, seeking to deprive 
the attaching creditor of his possession, to prove the 
non-observance of the formalities in ({iiestion. Uam- 
KBISHNA DASS SURROWJl V. StJRFUUNISSA RKOUM 

[1. Ii. R., 6 Calc., 129: B. R., 7 I. A., 167 

29. NOTICE. 

278. Iiiability under Act.— Road 

Ceas Act {Bang. Act IX of ISHO), aa, 52, 53 . — 
Evidence Act, a. 114. — Preaumption . — Where under 
an Act certain things are requind to be done before 
any liability attaches to any ]>erson in respect of any 
right or obligation, it is for the pciiton who alleges 

111 


ONUS PROBANDI— 

29. NOTICE— 

Liability under Act— eoaMaaed. 

that that liability bas boen incurred to prove that the 
things prescribeil in the Act have been actually done. 
Held that the notice provided by section 58 of the 
Hoad Cess Act did not come within the presumption 
of section 114, clause (c) of the Evidence Act, and 
must bo proved. AsKANULLAH Khan BaraouB «. 
Tuiloohan Uagcui . I. li. R., 13 Calo«» 107 

270 , Service of notice.— Raeoa* 

tion of decree. — Preaumption. — In the case of execu* 
tion of decree of twelve years’ standing, the defend* 
ant is not bound to prove service of notice, but the 
Court may presume that notice has boen regularly 
served, unless the party alleging irregularity can pro- 
duce evidence to the contrary. Kasbb Kajtt v, 
Gopal Kibto Moitro . . W, R., 1864»814 

80. PARTITION. 

280. Suit for partition.— Plea of 

prior separation. — In a suit for }iartition of joint 
family property, in which the defendant pleads that 
a partition has already taken place, the onus is on 
the defendant to prove the alleged partition. GOOROO 
Pkrsuad Mookbrjbb V. Kalbr Pbrbuad Mooxrb- 
JBB . 6W.R.,121 

281. Private partition.— Prtsa^s 

arrangement. — Subsequent partition by Collector , — 
A. ami B. were joint owners of a mouzah. B, leased 
his shared in i>utni to C. By arrangement between 
A. and C. a ))artition of the lands was msde, and each 
party collected the rents of the lands allotted to him. 
Forty years afterwards, a butwtirraof the iiiouzah was 
made by the Collector between A. and B,, whereby 
lands held by C. under the previous arrangement 
were allotted to C. was no party to the butwaira 
proceedings. In a suit brought by A, against C, for 
possession of the lands so allotted, the plaintiff al- 
leged that the ]>reviouH division of the lands between 
A. and C. was a temi)orary one, made after the com- 
mencement of tl»e butwarra proc4jeding8. The lower 
Appellate Court fouml that the plaintiff’s ailegationa 
had not been provetl, and dismissed the suit. Heldk 
(ToxTEiinAMC, J„ dissenting) that the decree of the 
lower Court was correct, as it lay on the ]«1aiutlff to 
show that the private partition hod come an end. 
Oruoy Churn Bibkab n. HuBf Natu Hob 

[I. Ii. R., 8 Calo., 72 : 10 O. IX B., 61 

282. Suit for posaesaion on alle- 

gation of partition. — In a suit to olitain posses- 
sion of certain lands, on the ground that they had 
been assigned Ut plaintiffs by a partition made Dv the 
Collector, — Held, in the matter of certain of the 
plots which plaintiffs alleged to be included In parti- 
cular daglis in the butwarra chittahs, that af d^end- 
antf denied that they were so includ^* it was on the 
plaintiffs to prove their allt^tion. Held, in respect 
to a dagb in which plaintiffs were admitted to be 
eutitletl to a certain quantity of land, it was their 
business to prove that the particular lands which 
they claimed had been assig^ to them by the bat- 

6 8 
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OlfXJS nOBAm)l--^onfinued. 

80. PABTITlOX--0(m^»)Hi0(2. 

Suit for i>OB8eMion on allegation of par- 

Ution'-^coniimted. 

warra proceedings. BHUoaoBUTTY Qooptao. Saboda 
SOOFBUBBB Dbbsa . . . II W, B., 887 

288, — — Suit for posseBaion after 
partition. — Interference with posseseion after Col- 
iector*e award, — In a suit for possession with mesne 
profits, on the ground that the lands claimed were 
allotted to plalntiff*s share by a butwarra under Beng. 
Bagulation XIX of 1814, where defendant, admitting 
the ^legation^ urged that plaintiff had given up pcs- 
aession as soon as the butwarra was completed, — 
Meld that it was for plaintiff to prove that defend- 
ant had interfered with the possession awarded to 
him by the Collector. Mobabuk Ali «. Imdab Ai<i 

[10 W. B,, 200 

264. — Suit to have property ex- . 

eluded from partition. — Nature of poeeession, 
—In two suits in which the prayer was substantially 
to have certain property which had l)een included in 
a butwarra before the Collector excluded from such 
butwarra, it was held that as plaintiff’s possession was 
admitted, and defendant had failed to prove his plea 
that such possession was in the quality of tenant 
under him, plaintiff was entitled to a decree. Bipif 
Bshabbjb Lubkuk V, Ghasoo . 11 W. B., 16 

81. POSSESSION AND PBOOP OF TITLE. 

286, Suit for poBseasion!— TTeait- 

nees of defendant's case,-—Title^ Proof of . — In a suit 
for possession of land, where plaintiff’s title and pre- 
vious possession are both denied, it is not proper for 
a Court to start with the case put forward by the de- 
fendant, the onus of proof being primarily on plain- 
WaxiXBb «• Atfa Bam Mundub 

[14W.B.,478 

286. - Proof of iiile. 

—A decree-holder suod to establish that certain pro- 
prety was the property of IP., his judgment-debtor, 
such property being claimed by A, as his. He proved 
4hat for five years and more W. had been in posses- 
sion of such property as ostensible owner. Meld 
that, this being so, it rested with A. to prove his title. 
ICathttba Dab t, Mitohbll 

[Lli.B.,4 All.,206 

287. .1 Evidence of 

iiiU.--^Diepoueee%on, Proof of — Possession is evi- 
dence of title ; and if the plaintiff proves that ho had 
possession, and that his possession has been forcibly 
disturbed, he makes out a primd facie title for the 
d^endant to rebnt. Mahombp Brx v. Abdfl 
Kubiusm aliae Aboo . • . 20 W. B., 468 

208 . - - Person in pos* 

s#si^ iitU, — lu the case of the owner of 

land soaking to recover possession on the all<^tion 
that tha party in possession has no right to continue 
ill and showing a prirndfade title to possession, 
ha aiMi daim a daoraa unless the party in possassion 


ONUS FBOBANDI^oofiftaned. 

81. POSSESSION AND PBOOP OF TITLE 

— continued. 

Suit for poBBeBBion— 

has a tennre entitling him to>etain possession. Ram 
Mofbe V, Albemoodeek . . 20 W. B., 874 

Bajyishxn Mooxebjeb o. Peabeb MoiitTN 
Mookebjbb • . .20 W. B., 421 

JOTXISHTO Mookebjeb «. Hubbbhub Mookbb- 
JBB 12 W. B., 866 

Eoonj Bbbabbb Bav «. Buxshee Luohmun 
Doss .... 19W. B., 188 

Hubbe Mohitn Pobbab u. Gubeeboollah Mttl- 
LioK • . . .22 W. B., 417 

Ealbe Kishbn Boy e. Bbojenbbo Coohab Boy 
Chowbhby . . .24 W. B., 266 

Batai Ahib V, BnuoaoBirTTY Koeb 

[11 C. Ii. B., 76 

289. - ■ JDiepoeseesion, 

— Proof of title, — When a person forcibly dispossess- 
ed sues to recover possession, the burden of proving 
title is on the party by whom he was forcibly dis- 
possessed. SUAMA SOONBUBEB DbBIA V, COLLEOTOB 

OF Malbah . . . .12 W. B., 164 

290. — — — — Diepoeeei^sion. 

— Proof of title, — In a suit to recover possession, on 
the allegation of a previous possession and forcible 
ouster, both being denied by defendants, w'ho set up 
a title of their own, it is for plaintiffs to prove the 
alleged ouster. If they do so to the satisfaction of 
the Court, the burden of proof will be ou the defend- 
ants to show the title on whijiji they ousted the 
plaintiffs. Should the defeiic^^ts prove such a 
primA fade title, then it will^o the duty of the 
Judge to call upon the plain tins to establish their 
title. GoUB PaBOY V. WoOMA SOONBURBE DEBIA 

[12 W. B., 472 

Daitabi Mohanti V, Juoo Bufdhoo Mohanti 

[28 W. B., 298 

29L - JDieposeession, 

— Proper procedure pointed out in a suit for recovery 
of possession of certain lands on an allegation of ille- 
gal dispossession, where defendant sets up a superior 
title as proprietor against the allegation of a similar 
title on the part of plaintiff. If defendant in such 
a case established his better title as a landlord, then 
plaintiff cannot, in h Civil Court, succeed on the title 
of an under- tenant. Kobberoobbbk «. Nyan Bibeb 

[8 W. B., 854 

Dabjbs Sahoo V, Tumbbzoobbebf 

[10 W. B., 102 

Babka Bulltjb Gossain V, Kishbn Gobinb 
Gobsain . . . - 9 B., 71 

292. '■ Ejectment, — 

Proof of Where A, was illegally dispossess^ 

by B, of land for which A, obtained a decree in a suit 
with C., and A, brought a suit to recover possession, 
~--Meld that the dispossession being proved, the 
onus (ff proving the title was in the first instance on 
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ONUS FBOBANDX— 

31. POSSESSIOJS AND PROOF OP TITLE 
— continued. 

Suit for iK>BBes8ioxi~-oo}ietiMf0«2. 

3,, and that the mere fact of the land being identical 
with that decreed to A, in hia suit with C. could not 
entitle him to a decree in hia auit with B, Jabitb 
Nath v, IUm Scndub Subha . 7 W. 174 

298* — " — Proof of title, 

— Forged evidence, — Suit by A, to recover immove- 
able property in the }K>8aoa8ion of B, and hia prede- 
ceaaors, whoso title liad heen unchallenged for forty- 
four yeara, on the ground that the estate was mort- 
gaged only by A,*» ancestors, and that B. and those 
claiming under him were only uaufuctuary mort- 
gagees in posscHsion. Held that the onue prohandi 
w'as on A, who could only succeed by the strength 
of his own title, and not by reason of the weakness of 
B,*e title. Skvvaji Vuaya Uaghunadha Valoji 
K tiSTHAH Qopaldab V, Chinna Nayana Chetti 
[10 Moore’s 1. A., 151 

294. : Title. — Suit 

after tpeetment. — The plaintiff, a lessee in perpetuity 
of a piece of land from the inamdar of the village in 
w'hich it was situated, sued the defendant, who had 
diBiK)BsesBed him more than six months before the 
date of suit, to eject him from the land. The de- 
fendant set up a lease from the same inamdar, but 
it was held to have been granted without any autho- 
rity. Both the leases required to bo registered 
under Act XX of 1800, but were not registered. 
Held that the plaintiff, although suing more 
than six months after the date of dispossession and 
without resorting to a possessory suit (Act XIV of 
1869, section 15; Act I of 1877, section 0), was 
entitled to rely on the possession previous to his dis- 
possession as against a person who had no title; 
the onus being on defendant to prove his title. 
Kbishkabav Yashvant V. Vasubev Afaji 

[I. It, B., 8 Bom., 371 

295. '■■■■■ ■ ■ Suit to eetah- 

lish title and for poeeeeeion after decree under eee- 
tioH 15, Act XJV of 1859 . — In a suit to establish 
title and recover possession from a person who has 
obtAint*d jwssession under section 16, Act XIV of 
1859, the defendant need not prove his title, and his 
{K)ssi^sion cannot be distributed, unh'ss the plaintiff 
gives proof of a better title ; the onus being ou the 
plaintiff to prove everything. Maknooddekn v. 
Ubbbsh Chuvdbb Rot Chowdhut 

[7 W. R., 280 

296. ■ In a suit against 

a landlonl to recover possession of land of which 
plaintiff alleged himself to have been illegally dis- 
possessed, — Held that if plaintiff sought to recover 
possession without reference to any right or title, but 
simply on the ground of having been illegally cjc'cted, 
his remedy would have been under section 15, Act 
XIV of 1859. Not having availed himself of this 
remedy, be was bound to show that he luid title to 
re-enter, and tliat the landlord had ejected him with- 
out any right to do so. Nvhd Kibuobe Lallo. 
Shbo Dtal Oofabhta . 11 W. B., 10d 


ONUS PROBANDZ-^iil^Mf«A 

81. POSSESSION AND PROOF OF T1T14I 

•continued. 

Suit for i>osseMioxx— eoafttHtei. 

Rah Mohun Doss v. jHurPBO Doss 

C14W. 41 

Cbowpt u. Ram Bhurobb Chowdhbt 

[28W.B„889 

a suit brought under section 87, Bengal Aot Vlll 
of 18C9. 

297. — - Suit hg \eit% 

of last full otener of property, — Proof of tiile,’^ 
Where a defendant in possession of certain property 
resists a suit for iKMsession thereof, brought by 
parties who have proved themselves to be the nearest 
heirs of the last full owner, the onus is on the de- 
fendant to prove his title. Taring Churn Chouh 
dhrg v. Saroda Soonduree Hattee^ 8 B, L. B., A. C., 
145 ; and Thakoor Been Tewarg v. Ali Hoeeein 
Khan, 18 B. L. £., 487, cited and followed. Bam* 
pbotab Mibbeb V . Abhilaok Mibbbb 

[8 O. Ii. R., 170 

298. Written eiaU* 

ment. — Arfmiss/oa.— In a suit by A. against B. for 
recovery of ancestral jamraai lands, of which he 
alleged that he had been dispossesed by B., B. stated 
in his written staUunent that' A*s ancestor liaving 
relinquished the land, the zemindar had leased the 
same to him, B., and lie had been in imssossion since. 
He also stated how A.*e ancestor relinquished, and 
that he, B., had thereupon obtained a pottah, Ho 
denied timt he had dis}M) 880 Bsed A. Held that 
having udniittod the )K)SBeB8ion of A.* a ancestor, it lay 
ui)OU B. to prove his title. Baikanthabath Kumab 
V . Chunura Mohuh Cuowdhby 

[1 B. I.. B., A. O., 188 ; 10 W, B„ 190 

299. Allegation of 

ownerahip aa mortgagee only. — Whore a person in 
alleged to be in possessioWf not as owner of the full 
proprietary right, hut os mortgagee, the burden of 
proof of such qiialidcHl ownership lies on the party 
asserting it. Huch a case falls within the scope of 
section 110, Act I of 1872. 8flBOEiJTTUKGiB o. 
Doouha . . . . . 0 N. W., 86 

800. — Band purchased 

benami by plaintiff for defendant, -^Bvidenoe Ad 

of 1872), f. J 10. —The plaintiff sought to recover 
possession of certain lands, alleging that he had been 
dispossessed. The defendants, who were in possea- 
ftlon, alleged that, at an auction sale, the plaintiff had 
bought the lands benami for tlie defendants. JETsiki 
that the burden of proving a primd facie case that 
the laud belonged to the plaintiff was on him, H a RI 
Ram V . Raj Coohar Opadhya 

[I.L.B.,8 0alo.,759 

SOL ■ ' - Title, — In a suit 

to recover possession of certain property, on proof 
that the plaintiff luid been dispossess^ by a benami- 
dar, in whose favour a conveyance had b^n executed 
by the plaintiff’s father, — Held that the presumption 
arising from the defendant’s recent and unexplaiiied 
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OmJB VnOBAmi-^oontinued. 

Bl, POSSESSION AND PROOF OF TITLE 
^continued. 

Suit for poBBeoBion—contittued, 

pOMession being rebutted by the plaintiff’s prior con- 
tinuous and peaceful possession, the defendant must 
show affirmatively that his title was a valid one, and 
could not raise the defence that the plaintiff was pre- 
vented from showing it to be invalid. Mahesh 
Chakdba Bakbbjbk V, Babada Dbbi 

[2 a !<. B., A. C,, 274 : 11 W. B., 165 

302. — 1 — Ohtintctxon to 

execution of decree iy a claimant.^ Civil Procedure 
Code (Act VIII of 1859), e. 229 (Acts Xof 1877 
and XI P of 1882), t. 331, — In a suit under section 
229 of Act Vlll of 1859 (section 381 of Acts X of 
1877 and XIV of 1882), the onus is on the plaintiff 
to establish a primd facie case of possession, and it 
is then incumbent on the claimant to answer that 
case, and show, if possible, a better title. Rakhal ' 
Chubb Mubbul v, Watsob & Co. 

[I.Ii.B.,10Calo.t60 

808. - - ' Proof of title , — 

Vnregiatered deed of eale, — Oral evidence inadmia^ 
$ible,’^Oi\ the 18th January 187(3 plaintiff became a 
purchaser at a Court’s sale oi v he right, title, and in- 
terest of O, and If, in a shop, and having been ob- 
structed by defendant in obtaining i)os8C8sion of it, 
sued to recover it from him. The plaint was filed on 
the27th Jarmary 1877. Defendant answered that he 
purchased it from &, under a deed of sale dated 6th 
January 18(35, and that ho had been in posBession 
siiieo that day. The deed of sale was not admitted 
in evidence for want of registration, but it was found 
that defendant had been in possession as owner since 
5th January 18(36. Held that, as the defendant ad- 
mitted that ho had derived his title from (7. (of 
whose interest in the shop the plaintiff was assignee), 
the burden of proof lay tt|3n the defendant, and that 
he had failed to prove his purchase, inasmuch as his 
unregistered deed of sale could not be received in evi- 
dence, and oral evidence was inadmissible in place of 
the deed. Sambhubkai Kabsabdab «. Shitlaldas 
Sadaebitdab . • • 1. li. B., 4 Bonu 88 

804. ■ — ■ Suit to have 

property declared liable sa execution of decree, — In 
a suit for the sale of certain property in satisfaction 
of a decree against a jud^ient-debtor (since de- 
ceased), where it was found that the judgment-debtor 
bad made over the property to his wife in lieu of her 
dower, and that she h^ transferred it to defendant, 
^Meld that the onus was on the plaintiff. Ltakut 
All 0 . CouBT OF Wabob . . 10 W. B., 423 

806. — Proeeediuga to 

cdttoin posaeaaion •» execution of decree, — Where 
a judgment-creditor admits having obtained posses- 
aiou^of a portion of the laud without opposition 
front the hidgmeiit-debtor, the onus lies on him to 
show that no was noahle, nevertheless, to obtain pos- 
Msaioii of the remainder. Axjatt Au t>. Asbub 
Au 21W.B.,241 
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806. Khaa mehala 

in 24-Pergunnaha, — Pelaiion between owner e and 
the Qovernment, — Right to poaaeaaion, — Ejectment, 
— There is no relation of landlord and tenant between 
the Government and the owner of khas mehals in 
the 24-PergunnahB. The latter is the landlord of the 
ryots, and is not himself a ryot. The right and 
title of the Oevemment are to the rent, but do not 
include a right to the possession of the lands, 
though such a right might arise by forfeiture or 
extinction of the ownership ; and the onus is on the 
Qovernment to prove its claim to the possession of 
the lands. Gunga Gobibd Mundul v , Collbctob 
OF 24-PBROrBNAUB 

[7 W. B., F. C., 21 : 11 Moore’s L A., 846 

4 

307. — Suit to eatah- 

liak title. — Rom, Reg. XV JI of 1827, e. 7, cla,! and 
2.— Rom. Act I oflHGB.—Miraa land. the 28th 
August 1857 the plaintiff passed a kabuliat to 
Government and took possession of certain miras 
land, abandoned by the mirasdar for four or five 
years previous to that date. The plaintiff continued 
in possession of his land, and paid the Government 
assessment from 1804 till 1872. In an ^tion 
brought by the plaintiff to recover possession of the 
land, he alleged in the plaint that ho had taken the 
defendants as partners in the cultivation of the land, 
and had been dispossessed by them. Both the lower 
Courts rejected the claim. The lower Appellate 
Court baskl its decision on the ground that as the 
plaintiff failed to prove the fact of his alleged part- 
nership with the defendants, he could not succeed, 
notwithstanding that Court found in the plaintiff’s 
favour the other facts stated above. Held on special 
appeal that as the suit was one to establish title and 
recover possession, the Judge should, on the facts 
found, and having regard to Regulation XVII of 
1827, section 7, clauses 1 and 2, and Bombay Act 1 
of 1866, have called ujion the defendants to prove 
their claim to hold possession as against the plain- 
tiff’s right of occupation. Teimbak Rabu t>. Nana 
Bhavabx ^ Bom., 144 


■ Title . — In a suit 


3oa - . 

to recover possession of land and wasilnt under a 
ganti jummo, which had originally belonged to the de- 
fendants, the main question was as to ten cottahs, of 
which possession by receipt of rent only was claimed 
from the defendants, whose dwelling-house was there- 
on. The defendants alleged that the ten cottahs 
were not included in the ganti jumma under which 
plaintiffs claimed. Held that the onus was on the 
plaintiffs to prove that the ten cottahs were inejuded 
in the ganti jumma under which they claimed. 
It was not on the defendants to show the extent of 
that tenure while it was in their possession and when 
it W’as transferred to the plaintiffs, although the foict 
was one peculiarly within their knowledge. GiB- 
BUAB HABt V. KaUKANT Rot CbOWDHM 

[8 B. Ifc B, A. C, lei : U W. B, 6(a 
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Suit for possession — continued, 

800, — — Evidene e . — 

f/affir tenure. — Auladad grant . — Ry a saiiad dated 
Ifarch 1854, the plaintiff^ anrentor granted to jB., 
the defendant’s ancestor, a jaghir of a certain niouzah. 
B, died in 1872, and plaintiff subsequently brought 
a suit to recover possession of the inouzab, alleging 
that the grant to B, was an ordinary service jaghir. 
The plaintiff tiled a kabuliat which had been exo- 
cut^ by R., the tornis of which supported the 
plaintiff’s allegation as to the nature of the grant. 
The defendant alleged that the grant was auladad, 
but failed to produce the sanad or account for its 
non-pitxiuction. Held that the plaintiff was entitled 
to a decree. Juggernath Sahee v. Ahlad Kotour, 

19 W. B.f 140, distinguished. Thakuii Doyal f». 
K^m Nabain SiNQH . I. li. R., 8 Calo.,375 

810. — Suit for lands 

granted as jaghir tenure. — Non-production of docu- 
mentary evidence . — In a suit to recover possession 
of certain lands ni)on the ground that they w'crc 
granted as a jaghir tenure by the plaintiff’s ancestor to 
one P, and his lineal descendants, and that such dc< 
scendants had failed, — Held that it was necessary for 
the plaintiff to prove the grant alleged in his ])laint, 
without which no cause of action would Ijave been 
shown : and as the tenure was created in the proj)er 
and usual manner, — «.«.,by potUihand kabuliat,— the 
latter would be in the possession of the plaintiff’s an- 
cestors. As this was not produced, no seccnidary evi- 
dence given of it, and no foundation laid for giving 
such evidence, it was unnecessary to go further into 
the plaintiff’s case. Jugoebnath 8ahrk v. Alhai> 
Kowub 19 W. B., 140 

31L Proof of title' 

— The plaintiff sued for possession under the allega- 
tion that the property in dispute was under the 
management of the defendant. The defendant hav- 
ing denied nianageinent, and set up a title by pur- 
cliase, and his |K)8session for more tlian thirty years 
having been proved,— JBeld that the onus of show- 
ing a possessioTi for his benetit w'as rightly thrown 
on the plaintiff. Kibat Sikgh v. Ham Doss 

[W. R.. F. B., 8 

312. — ' Adverse or per- 

missive occupancy. — Proof of title. — A donee, under 
a deed of. gift, brought a suit to recover a piece of 
land wliich he alleged his donors had given for a 
temporary purchase to the defendant in possession i 
six years before; and the Muiisif found that it was | 
so, and allowed the claim. But the District Judge, j 
oil appeal, considering that the plaintiff had failed i 
to prove his donors’ title to the land, reversed the { 
Munsif*s decree. Held that the Judge was in I 
error in requiring the plaintiff to establish the title 1 
of the donors, without enquiring whether the defend- 1 
ant had obtained possession merely by their pertnis- | 
tion; and that the suit must be remanded for a \ 
finding by the District Judge qn tliat point. Sakal- | 
CHAVi> Savaichavd V . Dayabhai Ichbaobakd < 
[4 Bom., A. C., 70 i 


ONUS TROBAWDl^etmUmted. 

81. POSSESSION AND PROOF OF TITLE 

— continued. 

Suit fbr possession— roaftaaei. 

813. Suit for land 

‘attached under s. 3 of Act IV of 1840 , — In a 
suit for |X)Bsession of land attached by the Magis- 
trate under section 8 of Act IV of 1840, tho oass 
prohandi is on tho plaintiff. MouKSllUB SlNOH v. 
Ramaput Singh 

[W. R., F. B., 7 : 1 Ind. Jur., O. 8., 36 

814. Suit hy ssmi’a- 

dar against trespasser,— -An award under Act IV of 
1840 does not relievo a ))arty of the obligation to 
prove his right and title, when sued by the /.einindar 
as a trespasser. Bybonauth Sobbhon r. Kbnoobah 
UOLUAB . . • . .1 W* B,, 2X1 

815. Possession 

under order of Criminal Court. — Suit to eject on 
ground of title. — A. btnng in posHi^ssion of lands, as 
purchaser under deeds of sale from B., tho porson 
last seised, was forcibly ousted from possession by 
C. and 2)., who set up a title to tho lauds under an 
alleged doed of gift from B. A. made a complaint 
to the Criminal Court, and under au order of that 
Court was again put into possession ; C. and V, 
being directed to institute a suit in the Civil Court 
to establish their claim, which they accordingly did, 
relying upon their title, and impeaching the deods of 
sale. In such circumstances, — Held by the Judicial 
Cominitt%), reversing the decree of tlie Court at 
Calcutta (without prejudice, however, to any question 
which might arise between A. and any other party 
claiming under B.), that it was immmlwnt on 
<7. and I), to prove some title to the lands claimed 
before they could put A. to proof of his title. Rah 
Rutton llAE V. Fubkookoonkibha Bkghm 

[4 Moore’s L A., 238 

S10, Ejectment hy 

order of Magistrate under s. 319, Code of Criminal 
Procedure, IHGl.^Suit to recover possession,— 
The plaintiffs were in possession of certain land 
when tho Magistrate, acting under section 819 of 
the Criminal Procedure Code, IHtll, placed the de- 
fendant in possession until the riglits of the parties 
should bo determined by a competent Civil Court* 
Held, in a suit to recover posw'ssion of the propet^ 
instituted more tlian six months after the plaintiffs 
were tlispossessed, that they could not recover with- 
out showing their title, the onus being on them to 
prove it Ashumanub Aoath Kukhi Patkvmak 
V. Maxachinbb Aoatu Makaohi . 4 Mad., 478 

JUJEBSnBEB DbBIA V. BBlXDABtTTTF DkBIA 

[7 W. B., 218 

Lpchmuk Pkbsuad v. Mahabaneit of Bttbd- 

17 W. B„ 181 

317. Suit after order 

of Criminal Court under s. 680, Act X of 1872,— 
In a suit for possession and for establishment of 
title against parties in possession under an award of 
the criminal authorities under Act X of 1872, sectioii 
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B30, the onus probandi is on the plaintifffl. Himi 
Bak V. Bsikabsb Rot . . 26 W. R., 20 

As also under section 818 of the Code of Criminal 
Procedure of 1861. Hubbo Sookdubbe e. Sokatok 
D oss 25 W, B., 464 

818. " ■ ■ « 'Suit after order 

under the Land Begietration Act (Seng, Act VII of 
1878).— Where a person who, by an order of the 
Collector passed under the provisions of the Land 
Registration Act (Bengal Act VII of 1876), has been 
declared to be out of possession of certain land, brings 
a suit for the recovery of possession, it lies on him 
in the first instance to make out a primd facie case. 
Mtjddun Mohun Poobab V. BHAoaoicAKTO Pod- 
i>jaL , . . • I. Ij. B., 8 Calc.« 023 

819. - ' ' » Suit for pro~ 

duoe ofireee. — Title, Proof of, — In a suit to prevent 
the defendants from obstructing the plaintiff in bis 
enjoyment of fruits of certain trees, which he claim- 
ed as heir of a person who purchas^ that right, the 
defendants denied the existen e of the right, and al- 
leged possession and enjo^ent in themselves. Held 
that the District Judge, m appeal, having found the 
possession and enjoyment to bo in the defendants, 
was right in throwing upon the plaintiff the burden 
of proving his title to the trees or their produce. 
Laxdas Ramdas V, Kasuiuam a 

[4 Bom., A. C., 60 

820. — Civil Procedure 

Code, 1859 ^ t. 2SQt Suit under, — Title, Proof of , — 
Section 280, Act VI II of 1859, only gave an appli- 
cant the right, without instituting a separate suit, of 
contesting the decree-holder's right to dispossess 
him, but 4id not exempt the applicant from the onus 
of proving his case. Mahombo Avbxtb v, Pboxabh 
ChukdbbSha . . • • 8W.B., 8 

391, Claim,^Die’> 

ppmmtoa.— Acf VIII of 1859, e, 230 . — One share- 
holder, being dispOBsessed by the other of a certain 
julkur in execution of his decree, brought a suit under 
section 280, Act VIll of 1859, alleging that the jul- 
kur had been a part of their joint mohal ; and that, 
on partition thereof, the julkur was left ijmali. The 
deoree-hoi^r set up that the julkur had been formed 
after the partition, and by diluvion of one of his own 
villages. Held that the onus was upon the claimant 
to prove his case. Upai Taba Chowdhbain v, 
Abdul Qavi • . 8 B. Xi. B., Ap., 90 

8. C. WooDOT Taba Chowdhbaik v, Abdool 

. QxrvBY «... 12 W. B„ 16 

022. ^ Title hg poeeet- 

edtH^^Aitaohmeni and sale under a decree of pro^ 
pef^ elaimed bg a third person, — Suit bg a third 
pereon to eetahlieh hie title, — Civil Proeeaure Code 
{Aoi Vnt of 1859), ee, 230-946.^S, obtained a 
money*decree against the sons and hdrs of A,, and 
under that decree attached a shop ^as part of A,*e 


ONUS PBOBANpi-eofifiaasd. 

81. POSSESSION AND PROOF OF TITLE 
— continued. 

Suit for poBsesBion— con^taaed. 

estate. JV. (father of A.) applied to have the attach- 
ment removed under section 246 of the Civil Proce- 
dure Code (Act VIII of 1859), allegping that the shop 
was his. The application was rejected, and the shop 
was sold in execution and bought by P,, the defend- 
ant. N, then brought his suit against P, (the pur- 
chaser) to establish his title. The Subordinate Judge 
dismissed the suit. On appeal, the District Judge 
reversed that decree, holding that the plaintiff had 
been in possession of the shop and had proved bis 
title. The defendant appeal^ to the High Court. 
Held that the plaintiff having proved his possession 
at the date of the execution sale, it lay upon the de- 
fendant (P.), who claimed the property, to prove 
a title in himself or in the judgment-debtor A,, and 
that, he having failed to do this, the plaintiff V.as 
entitled to a decree declaratory of his right to the 
property as against the defendant. W'here a dis- 
possessed party proceeds, under section 230 of Act 
VIII of 1859, to vindicate the possession of which 
he has been deprived, although he may give evi- 
dence of his title, he is not bound to do so, but may 
rest his right to recover on his possession, and cast 
upon the dccreo-liolder the burden of proving his 
title, — i.e,, his right to disjjossess the applicant.^ Per 
Wbst, J , — A person in possession of property which 
is sold in execution as that of another, is not called 
upon, when suing to establish his title, to prove his 
proprietorship as by an action tn rem against all the 
world. It is enough if he establishes a good title as 
against the judgment-debtor whose right has been 
sold ; and as he is in possession, that possession in 
itself affords a ground for an assertion of full pro- 
prietorship for tho purpose of the suit, except so far 
as tho right vested in the judgment-debtor can bo 
shown affirmatively to contradict or qualify it. Pos- 
session constitutes an interest requiring affirmative 
proof of a superior title on the part of any one who 
seeks to disturb it, and, therefore, where a person hi 
possession of property which has been sold in execu- 
tion as being the property of another, sues to estab- 
lish his title to such property, the burden of proof 
lies, not upon him, but upon the person who claims 
as purchaser at tho execution sale. Pembaj Bhaya- 
BiBAU V , Nabatan Shivabam 

[L li. B., 6 Bom., 216 

823 , Suit for oonflrmAtion of 

pweBBion.— Proof a suit for confirm- 

ation of jwssession of certain lands sold in execution 
of a decree as lakhiraj, the onus was held to lie on 
the plaintiff to prove his title, notwithstanding the 
defendant's admission that the lands in question were 
within tho boundaries of the plaintiff's zemindori. 
Pvbsbbdh Nabaib Sinohu. Bibbessttb Dtal^ivoe 

[7W.B.,148 

824. Where a party, 

who asserts that he is in possession without adducing 
any evidence in support of hb title, sues for oon« 
firmation of title as agiunst a bond fide purchaser 
for valuable consideration, without notice from the 
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— co«tinu9d. 

Suit for confirmation qf poBseasion—oo}!- 

iinued, 

party in whose name the property stooci, who exer- 
cisoil acts of ownership and jpwe himself out to the 
world as the real pn>priotor, plaintiff cannot put the 
defendant to proof of his title till he has proved his 
own. Lbehbaj Box v, Muttx MAOHnn Sen 

[14 W. B., 86 

32. PRE-EMPTION. 

326, Suit for pre-emption. — 

Proof of antedating of deed. — In a suit by to en- 
force a rij^ht of pre-emption, in which the purchase 
to B, was admitted, but it was alleged that B.*e deed 
of purchase had been antoilated, the onus lay on A. to 
pr^o that J9 /b deed had been antedated. Kumub 
Ali V. Azmut Ali . . .8 W. B., 363 

326. ■■ ■ ■ ■ ' ■ ■■— ■ Suit OH ground of 

vicinage. — Ownerthip . — In a suit to establish a right 
of pre-emj)tion on the ground of ownershij) of conti- 
guous land, no amount of mis-statement on the part 
of the defendant as to the oamorslup of such land 
can relieve plaintiff of the onus of proving his owner- 
sliip.a Beuaebe Ram «. Shoobuudea 

[9 W. R, 456 

827. — jgeeital in deed 

ofeale as to price.— In a suit to establish a right of 
pre-emption to pro|»crty which had boen sold, in which 
plaintitf allcgtul that the w.tual value was different 
from that wliieh was recitiKl in the deed of sale Ih^- 
twcHsii the defcmlantH,the vendor, and the vendee, — 
Meld that it was f<ir plaintiff to give some evidence 
in support of the allegation that the amount stated 
as the price by the defendant was wrong Golaic 
Ayhta V. Joy Munqul Singh . 13 W. R., 435 

Mahomed Moeul Hossbin «. Htdbb Rhkbh 

[W. B., 1864, 304 

328, Purchase- 

moneg, — Boidenee Act (I of 1872), s. 106.— In a suit 
to enforce the right of pre-emption, in which the 
plaintiff impugns the correctness of the price stated 
in the instrument of sale, allhotigh the burden of 
proof primd facie is on him to show that the proper- 
ty luiH in fact Ijeen sold below the stated price, yet 
very slight evidence is ordinarily sufficient to establish 
bis case; and when such case is established, it rests 
u|)on the defendants, the vendor ami vendcKJ, to prcive 
by cog»mt evidence that the stated price is the correct 
one. The principle laid down by the Privy Council 
in Kisken DuU Ram Panday v. JSarendar Bahadoor 
Singh, L. U., S I. A., 85, applied. Mahomed Noorul 
Mossein v. Hyder Buksh, W. R., 1864. 304 ; and 
Golam Ayhya v. Joy Mungul Singh, IS W, R.,435, 
referrod to, Bhagwak Singh tj. Mahabir Ringh 
[I.Ii. B.,5 A11..184 

329. — Dispute as 

io price — Assessment of amount. — Bkagwan Singh 
V. UahaVir Singh, L L. B., 5 AIL, 184, fulliiwcd as 


ONUS FBOBASTDl-coniimigd. 

82. PRE-EMPTION— 0aa6*M«0ii. 

Suit for pre-emption— confittESif. 

to the rule of onus probandi, where the plaintiff in a 
suit to enforce a right of pre-emption impugns the 
correctness of the price sUted in the instrument of 
sale. In dettwinitiing the amount of the price which a 
pro-euiptor has to piiy, the Court is not called upon 
to asHOHS the amount which would he a fair and reason* 
able price for the property, hut to ascertain what 
amount actually changed hands as consideration for 
the sale. Tawakkul Rai v. Laohman Kai 

[l.I..B.»6 Aat844 

88. RECOGNISANCE TO KEEP PEACE. 

330. — Ijikelihood of breaoh of 

peace. — Party obtaining summons. — The onus lies 
on the person wlio has obtained the summons to 
prove that the defendant is likely to commit a breach 
of the peace. BuHAUi Patak v. Mauoubd Hxat 
Khav . . 4 B. li. B., F. B., 46 

[12 W. B., Or., 60 

84. RELINQUISHMENT OP PORTION OP 
CLAIM. 

381, Objection of former suit 

for same oause of action. — Civil Procedure 
Code, 1869, t. 7. — Omission to sue for portion of 
claim. — Where a defendant objected under Act Vlll 
of 1859, section 7, that the plaintiff omitted in a 
former sjjit to include the jmrtion which ho now 
claimed, and in respect of which ho then had a cause 
of action, the objection lading oiio of fact, tho burden 
of proof was held to lie with the objector. Skixitbb 
& Co. V. Shama Soondubbb , 19 W. B., 429 

35. RESUMI»TION AND ASSESSMENT. 

332. Suit for resumption.— Naif 

under Beng. B.eg. XIX of 1793, ». 10 . — In suits In a 
Civil Court for resumption under HegnUtion XIX of 
1793, section 10, the onus was upon tho plaintiff to 
prove a primd facie case. Tht‘ decisions in Sonatun 
Ohosey. Abdool Farar, B. L. It., Sup. Vol., 109 / and 
lleera Monee Debi v, Koonj Bchary Moldar,B. L. 
Sup. VoL, Ap., 8, upheld. The mere fact of the. 
lands falling within the ambit of his estate does not 
show that the lands arc mdl i>r rent>{)aylng. Haki- 
JIAE MirEHOPADHVA r. MaDHAD CUANDBA BABU 
Nadaxbibhna Mookbbjbk V. Kailab CflAimxA 
Bhuttachabjbr 

[8 B. L. B., 566 : 20 W. 460 
14 Moore’s L A., 162 

Bibsnath Ohowdhby V . Radha Chubb Qab- 
- QOOLT . 2OW.a,406 

833. ■ •EenUfree tenure, 

-.Beng. Beg. XIX of 1793, e. 10.— Beg. JI of 1819, 
s, 30. — In a suit brought in the Civil Court before Act 
XIV of 1859 came into operation, to enforce a right 
under section 10, Regulation XIX of 1798,— that is, 
to resume lands allied to be held by the defendant 
under an invalid lakhiraj grant,— iff (d that the suit 
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Suit for re8iimption*~co}ii«nt(e(2. 
was not barred by section 28, Act X of 1859. The 
onus was on the plaintiff to prove that the case fell 
within section 10, Regulation XIX of 1798,-— t.e., 
that the grant was made subsequent to December 
Ist, 1790. Pabbati Chaban Mookeejbe n. 11 a j- 
SBISHBA Moobbbjbb . B. L. B.. Sup. Vol., 162 

S. C. SONATUN GhOBB t). AbBUL TuBBUB I 

[2W.B.,106 

Contra^ Ombbh Ohitnbbb Roy o. Dukhina Soon- 
dbby Dbbia . , . W. B., F. B., 95 

Eliab o. Tithabam Roy 1 W. B., 164 

884. Invalid lakhiraj 

ienure.^ln a suit to resume and assess lands under 
100 bighas hold as rent-free on an invalid title, 
if the defendant files his sanad showing the area to ’ 
be above 100 bighas, it is for the plaintiff who alleges 
the primA facie good title of the defendant to he bad 
to prove it to bo so. Bkkb Chunbeb Joobbaj v, 
Sbibjoy Thakoob . . W. B., 1864, 8 

. 886. Auotion^pur- 

Certain lands which had been let out in 
putui were, on default by the putnidar in payment of 
rent, sold by auction under Beng. Regulation VI J I of 
1819, and purchased by AT., who granted them in putni 
to the plaintiff. In a suit for resmnjdion on the alle- 
gation that the defendants weR> in possession of a 
j^rtion of the lands as invalid lakhiraj hf withhold- 
ing payment of the mAl rent thereof from after 1793, 
the defence wastlmt the lands in dispute were valid 
rent-free lands existing as such fnnn before 1790. 
Seld that, on the grounds of the decision of tlie Privy 
Council in Harihar Mukopadhya v. Madah Chandra 
Babu, 8JS. L. R,, 666, the principle that the onus is 
on the plaintiff to show that the lands are mAl applies 
to cases where the plaintiff, as in the present case, is 
the representative of an auction-purchaser. Abpun- 
ifEBSA V . Peaby Moiion Mookrkjbe 

[1. L. B.,1 Calc., 878 : 26 W. B., 209 

330, Proof of rent- 

free grant btfore permanent settlement . — In the year 
1862 the plaintiff brought a resumption suit against 
A. in respect of the lands in dispute in this case, 
upon the ground that she was holding them hy an 
invalid lakhiraj title, and obtained a decree. After 
tome years tho plaintiff brought the present suit 
ag^nst who derived her title through to have 
the rent assessed. B. pleaded by way of bar to the 
jurisdiction, that the lakhiraj grant, under which A, 
claimed, was made previously to 1790. Held that 
the onus of proving this plea was upon B. Hbbba 
LALL PORAMAKIO V. BARIKrNNTSSA BiBRK 

[I. Ii. R., 3 Calc., 601 : 1 C. li. B., 696 

W7. — Lakhiraj and 

mdl lands, — In a suit by a zemindar to resume land 
which has been held as lakhiraj, if the lakhirajdar 
didma under a grant of date prior to the Ist of De- 
cember 1790, the onus is on him to prove it. If the 
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lakhirajdar claims under a grant subsequent to that 
date, the zemindar is not entitled to a decree until 
he has shown in the first instance that the land 
claimed is part of his zemindari and at one time 
was mAl land. And in the latter case, tiie lakhiraj- 
dar is not put to proof of his title until the zemindar 
has established the fact of the land having once, at 
some time subsequent to let December 1790, been 
rent-paying laud. Mahombb Akhiu v. Keily 

[24 W. B., 447 

888 . — ..■■■■ Declaration of 

lakhiraj title, — Assessment of rent, — In a suit in- 
stituted in 1877, A, prayed for a declaration that he 
had a lakhiraj title to certain lands ; the defendant 
stated that the lands, for a declaration of a titb) to 
which A, now sued, formed part of certain lands which 
had been the subject of resumption proceedings, 
which were terminated in 1808 by a decree declaring 
that the lands which were the subject of that suit, 
including the lands now claimed hy A., were not lakli- 
iraj. It l)cing found as a fact that A. had neither 
been a party to, nor bc^en represented in, the resump- 
tion proceedings ; that he hod bi*en in quiet and uiidis- 
turbed possesssion of the lands which he now cl limed 
for more than tw'elve years before the institution of 
Ids suit ; and that proceedings liad been taken by the 
defendant calculated to disturb such possession, — 
Held that, although the onus of proof lay on the 
plaintiff, it was not necessary for him to prove that 
the lands claimed hy him to be lield as lakhiraj had 
been held rent-free from before the date of the per- 
manent settlement; but it was sufficient for him to 
prove that the defendant was, at the time of the in- 
stitution of tlie suit, debarred by lapse of time from 
instituting a suit for the re8nm])tk)n or assessment 
of rent uixm the land. AunoY CuuBN Pal v, 
Kally Pkbshab Chatteejkb 

[I. K B„ 6 Calc., 949 

S. C. Obhoy Chitbn Pal v. Kali Prosai) Chat- 
tbbjbb . . . 6 C. Ij. H., 260 

389. L akhir aj 

grant. — If a person claiming under a hadshai- 
lakhiraj grant made before the Ist of December 
1790 can show that he has held the land as lakhiraj 
since the Ist of December 1790, this will be a con- 
clusive bar to a suit for resumjition, whether brought 
by the Government, or by a purchaser at a revenue 
sale, or hy any other person ; — that is, in order to 
prove a grant anterior to the Ist of December 1790, 
it is sufficient to give evidence of possession dating 
back to the Ist of December 1790. Sristeedhur Sa- 
wunf V. Romanath Rokhxt, 6 W. R., 58, cited. A 
person seeking to resume lakhiraj land muAt give 
primA facie evidence to show that rent has been paid 
for that laud at some time since the Ist of Decem- 
ber 1790. Parhati Charan Mookerjee v. Raj- 
krishna Mookerjee, B, L, R,, Sup. Vol.,162 ; Sona- 
tan Ghose v. Abdul Farar, B. L. R., Sup, Vol., 109 : 
and Harihar Mukhopadkya v. Madkah Chandra 



( 4805 ) 


DIGEST OF CASES. 


( «oe ) 


ONUS PBOBANDI->eoji/mtie({. 

8& BESUMPflON AND ASSESSMENT 
— continmed* 

Suit for r68umptioii<~co»/mittf<I. 

BahUf 8 £. L. R,, 566, referred to. KotlasH- 
BASHINY DoSSBB ». GocOOLJfONI DOSSSB 

[I. L. B., 8 Calc., 230 ; 10 C. L. B., 41 

840. Rent-free lands. 

-—Landlord and tenant. — In suits for the resump- 
tion of lands alleged by the defendant to he lakhiruj, 
the burden of proof is in the first instance on the 
plaintiff to show that the lands are mil. Tlie fact 
that the defendant is a tenant of the i)laintiff’8 is a 
matter to Im taken into consideration by tlu^ Court 
in determining whether, on the facts of th<i case, the 
plaintiff has made out a primA facie case; but unless 
the Court finds that tlie plaintiff has made out a 
primA facie case, judgment should be given for the 
dti^endaut. Uarihar Mukhopadht/a v. Madhah 
Chandra Bahu, 8 B. X. R., 566 : 14 Moore's I. A., 
153 ; Ahkar AH v. Bhyea Lall Jha, I. L. R., 6 
Calc., 666 j and Newaj Bundopadhya v. Kali Pro- 
sunno Ohose, 1. X. R., 6 Calc., 543, cited. Baoua- 
SAU Mundul t). Peary Mohun Haneujee 

l[I. L. B., 9 Calc., 813 : 12 C. L. B., 476 

34L Rent free lands. 

— Landlord and tenant. — In a suit for resumption 
of lands, where the tlefendaiits allege that the lamls 
are lakhiraj, the onus is on the plaintiff, in the first 
instance, to show that the lauds are mil, and if he 
fails to make out a primA facie case th(5 suit should 
be dismissed. Bacharam Mundul v. Peary Mokun 
Banerjee, 1. L. R., 9 Calc., 813, followed. Bevjaj 
Bundopadhya v. Kali Prosono Ohose, I. X. R., 6 
Calc., 543 ; and Akhar AH v. Bhyea Lai Jha, I. X. 
R., 6 Calc., 666, cited and distinguislu'd. Naren- 
DBA NaRAIN KAI V. lllSRUN ClfUNRRA DaS 

[1. L. B., 12 Calc., 182 

342. Suit for rent 

of land where defendant pleads a lakhiraj tenure. 
— The rule which, in cases where the defendant 
pleads lakhiraj, lays on the plaintiff the onus of 
proving that the land is mil, is not inflexihlc, hut 
may bt; altered according to circumstances, as in this 
ease, where the defendant admitted plaintiff’s tith* 
as landlord and never set up any plea of lakhiraj 
until years after the suit was brought, when a second 
Ameeii was deputed to the spot to make a local 
enquiry. GOONOMORKB Dohseb v . Buruodakant 
KOY 18 W. B., 101 

343. Alleged lakhiraj 

Zand#.— The Full Bench decision — Parbati Char an 
Mookerjee v. Rajkruhna Mookerjee, B. L. R., Sup. 
Vol., 162. ruling that liefore a plaintiff can resuni© 
lakhiraj lands he must first prove that he has col- 
lected luAl rents, and defeiulant need not first prove 
his lakhiraj title — was held not U> be applicable to 
the present case, in wliich it was proved the plaintiff 
collected mal rents from the time the land was 


capable of bearing any. Ramsoondcb Chuckkb-. , 
BUTTY 0 . KaMESSUK ACHARJEE . 8 W. B., 454 I 


ONUS FBOBANBI-eottZsniiiir. 

35. RESUMPTION AND ASSESSMENT 
continued. 

Suit for resumption— croNZtimtA 

844. — Beng. Reg$, XIX 

of 1793 and XI T of 1825.—Kridence of esempUon 
from resumption. — Sewi/e,— The excluaion of Iftlidi 
as lakhiraj from the decennial and |K*rmanont settle- 
ments is of no weight, perse, as evidence of eiomp* 
tiou from resumption under Regulation XIX of 1796« 
The general pr(»sum]>tion is in favour of the liability 
to assessment of land, and by Bengal Rogulatione 
XIX of 17PI1 and XI V of 1825 the o»«# probandi lies 
on a elaimant to lakhiraj to establish his title to eA«* 
emption, — not by inference, but by fjositivo proof of m 
grant to hold as lakhiraj, or by a proprietary right, 
prior to the grant t»f the Dew'anny (12th August 1766); 
and that the possession w'as bond fide taken under it, 
or an enjoyment of lands os such, and descendible to 
heirs at or since that time. DukkuaJ Raja MauATAB 
CuuNU Bauadoor 0 . Government of Bengal 

[4 Moore’s I. A., 466 

845. ■ — - Suit by lakhiraj* 

dar. — One lakhirajdar cannot maintain a suit for 
resumption against another, and foree the defendant 
to prove his title. The onus is on the plaintiff. 
Kaem Khan v. 8aueua Jan .7 W, B., 868 

840. . n Invalid lakhi- 

raj. — 'I’hc Qovernimmt when acting as agent of a 
zemindar can only sue to resume invalid lakhiraj 
lauds under 100 highas; the onus of pnwf of iU 
being mt?! when so claimed is on the zemindar. Ram: 
Lochun Siboar V. Dsnonatu Paul . 2 W. B., 279 

347 . Suit for asBessment— 

by zemindar to assess lands usurped or alienated by 
lakhirajdar. — The onus in n case in which the plain- 
tiff is an ordinary zmuindar, suing to assess lands 
which he asserts to have been illegally usurped or 
alienated by a dependent lakhirajdar subsequent to 
th“ permanent seltlenumt, rests on the plaintiff. 
Behares Ball Roy v. Kales Dohs Chundeb 

[8 W. B., 461 

848. - - - — " Suit by auction- 

purchaser at sale for arears of revenue to assess rent 
on lakhiraj land . — Limitation Act, 1859, s. 1, cl. 14. 
— In a suit by an auctioii-purclmser to assess rent on 
land claimed as valid lakhiraj, the onus is on the ryot 
to prove that tlie land has been held as lakhiroj from 
the year 1790. Sham Lall GBiBE v. HBKUirnBB 
Khan 3 W, B„ 188> 

FoitnBS r. Mean Jan .3 W. B,, 69 

IIkera Monei! Dewia r. Lokenatii Mundul 

[2W.B„186 

NoBr> Lal Khan v. Adhesbanbb Nabatk Koon- 

nV AREE . 6W. B.,191 

349 . — „ .JLakhifaj land, 

— Beng. Reg. XLl of 1795, t. iO.— Where certain 
laiiil apparently lakhiraj was represented in village 
, pa]iers as part of mal land, and included within thq 
I boundary of the revenue-paying mehal,— JTaZcZ, on tha 
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S5. RESUMPTION AND ASSESSMENT 

-^ifontinued, < 

Suit for asBessment— 

semindar's Buit for assessment of the land, that the 
onus of showing that the case is within section 10, 
Regulation XLI of 1795, lay on the zemindar. The 
inclusion of the land in the boundary is not conclu- 
sire evidence, nor is it binding when the boundary 
has not been made judicially. The landlord proving 
it to be so, the plaintiff claiming rent-free possession 
would be required to prove his rent-free possession 
(peaceably and not tainted with fraud) for sixty years 
before he can get a decree. MiHABSBB Pershad v. 
OoHEAO Singh ... 1 Agra, 167 

850. Ment-free land, 

^B 0 Haret , — In a suit for rent of land in the province 
of Benares which was rent-free and recorded as such 
at the revision of settlement in 1840-41 and 1842, 
t^e zemindar must show that if it was lakhiraj 
in 1197 Fusli there has boon a legal resumption and 
assessment by judicial award : or if mAl in 1197 Fusli, 
he must prove legal resumption and actual levy of 
rente. The burden of proving this by direct and 
< cpeciflc evidence lies on the zemindar. Motes Lall 
0. Jakxi Rot • . . .8 Agra, 864 

85L — fo Aave 

certain landa declared iiidl.»*Whoro it is admitted 
that the defendants liold certain lands within the 
plaintiff's zemindari, some at least of which are rent- 
paying, the defendants, if desirous of proving that 
any of those lands are rent free, are bound to give 
some jtrimdfaoic evidence of the fact, before they can 
call upon the plaintiff, the zemindar, to prove that the 
whole or any part of the lands are mAl. Akbur Ali 
V. BnrEA Lal Jha 

[L Ii. Rh 6 Oalo., 666 : 7.G. I«. B., 487 

352. Suit for rent-paying land. 

^Snit hif auction-purchaser for land alleged bg him 
to be mdi, — In a suit by an auction -purchaser for the 
kbaa possession of land alleged to be in&l laud f raudu« 
lont% alienateil by the former zemindar as lakhiraj, 
the burden of proving that it is m&l is on the plain- 
tiff. Andrew r. Lyon • • 2 Hay, 862 

353. Suit for land alleged to 

be lakhiraj. — Proof of receipt of rent, — In a suit 
to recover possession of land within plaintiff’s estate, 
in which defendant sots up a rent-free title, all that 
plaintiff is requi^ to show is that either he or his 
predecessor had roeeivod rent for the land at some 
time subsequent to the perpetual settlement, in which 
ease the onus of proving title falls on the defendant. 
Ram; Narain Singh Deo v. Bibtoo Thaeoor 

[15W.B.,289 

354. Suit for pOBsesaion of re- 

BUmod lands. — Application for and refusal of set- 
tlement, — Where, in a suit for possession of resumed 
laGHls, the plaintiff contends that the laws under which 
thelinds in dispute were resumed (Bong. Regulations 
II of 1819 and III of 1828) contemplate assessment 
and not ejectment, the plainUft must prove that he had 
Aw«marlir applied for and been refuted a settlement 
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36. RESUMPTION AND ASSESSMENT 
^continued. 

Suit for pOBBOBBion of reaunied lands — 

continued, 

of the lands. Abdoob Gunnt v, Cohmibsionbr of 
THE SUNDBBBTTNS . . .2 W. R.', 239 

365. — Suit for land as lakhiraj. 

— Dispute as to land being mdl or lakhiraj, — ^In a 
suit in which plaintiff claimed four plots of land as 
belonging to his putni, and defendant aUogod that 
they formed part of the resumed land of a jote for 
which he bod obtained a decree in a resumption suit, 
and of which he had ever since been in possession, 
the parties wont to trial on the issue whether the 
laud was mbX as beyond the limits of the decree, or 
lakhiraj as included in the chittahs, according to 
which possession was given to the defendant in exe- 
cution. On a consideration of what the latter bad 
received under the decree, the ftrst Court hold that 
he was not entitled to retain the disputed land. The 
A]>pellate Court did not look beyond the plaintiff's 
chittahs. Held that the circumstances justified the 
first Court in deviating somewhat from the usual 
rule of law as regards the onus probandit and that the 
course taken by it was most consonant with justice. 
Dosebb o. Ram Nibhbb Koonpoo 

£16 W. R.«,16S 

353. . » ■*■ Suit to declare land liable 

to assessment.— for ejectment by purchaser 
at sale for arrears of revenue on the ground that 
land is mAL— Homestead -The purchaser of 

an estate at a sale for arrears of revenue, after with- 
drawing a suit for arrears of rent sued to eject the 
defendant from a piece of land on which his home- 
stf^ad was, — i.c., to declare the land liable to assess- 
ment and to obtain khas possession. Held that the 
onus lay with the plaintiff to prove that the laud was 
mil, and that he and his predecessors had received 
rent for it. Bissambhub Banbbjbb v. Koylash 
Chundbb Boss • . .28 W. B., 888 

357. Suit for declaration of 

lakhiraj title. — Possession, Proof of, — TUle, 
Proo/q/*.— Whore a plaintiff comes into Court to prove 
a lakhiraj title, no proof of possession for years (unless 
it be carried beyond 1790) as apparent lakhiraj can 
excuse him fn)m proving his title. Ram Jbbbun 
Chuokbbbutty V. Pbbshad Shab 

[7 W. B., 468 

358. Suit for xtOBsesBlon of 

lakhiraj land.— Peg, XIX of 1793, s, 10,-- 
Suit to rewver iwsscssion of land from which the 
plaintiff had Ihjcu ousted by the defendant under sec- 
tion 10, Kegulation XIX of 1793, on the ground that 
it was an invalid lakhiraj created after Ist December 
1790. Held that the zemindar, having no night to 
oust the lakhirajdar, unless the lakhiraj was created 
after Ist December 1790, must prove that the lakhi- 
raj was created subsequently to that date, and that 
it was not for the lakhirajdar to prove that the 
lakhiraj was created prior to that date. Mmv Mo- 
HINU D088EB €. JorsiasEN Mookbrjbi 
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86. RESUMPTION AND ASSESSMENT 
^eoniinutd. 

Suit fbr poBBession of lakbiraj land— 

continued, 

Pbsh Shewue Dobs c, Ishebe Pkrshab 

[2 W. B., 803 

Taheekeefersad Grose t>. Kallrechbrn 
Qhosb • • DCarah., 216 : 2 Hay, 00 

859. Purchaser at 

$ale in execution of a decree, — Tho onus of proviiif^ 
that a tenure is lakhiraj is not obviated by the cir- 
cumstance that the {K'rson alleging that it is, bought 
the tenure as lakhiraj at a sale in execution of a de* 
cree. Lalla SHEEiiLALL r. Gholah Nubhkb 

[Marsh., 255 : 2 Hay, 28 

^0. Validity of 

laWhiraj tenure. — In a suit to recover tlie ]K)sseHsion of 
land from wliich the plaintiff, claiming to be a lakhi- 
rajdar, has been forcibly evicted by the landholder, 
the plaintiff is not entitled to a decree for ]K)8se8sion 
unless he can show a pritnd facie case of lakhiraj 
tenure. Semhlct — If he show such primd /aotecase, 
the Court will give a decree for possession, and leave 
the zemindar to dispute tlie existence or validity of 
the jilUtged lakhiraj tenure in a resumption suit. 
SBB&ATU LALL V, JUNMBEJOr Mr LUCK 

[Marsh., 550 : 2 Hay, 648 

80L Zony possession 

of purchaser, — In a suit to recover possession of 
lands which plaintiffs aliegeii to Imj lakhiraj, and of 
which they had been dispossessed by the defendants 
(zemindars), — Held that, as plaintiffs htul purchascMl 
the lands as lakhiraj, and had been adinitt4Hily.in ]K)s- 
session of them as such for a very long time, it was 
for the zemindar, who pleailed a right to oust them 
flumiiiarily, under section 10, Deng. Regulation XIX 
of 17y3, tt) prove tliat the lakhiraj title was invalid us 
having been creatcxl subse<iuent to 1790. M UNSAltAH 
Dosb Kubmokab V. G&idhabeb Kak Doss 

[10 W. B., 278 

862. Proof of collec- 

tion of rents. — In a suit for possession of alleged 
lakhiraj land, if the alleged lakhirajdar pn^ves jws- 
session as purchaser of the alleged lakhiraj hind, the 
Court ought not to put upon him the burden of prov- 
ing a title; hot if the zemindar wishes tliat jKiint to 
be tried in this or another suit, he must accept the 
onus of proving tliat the lakhiraj is held on an in- 
valid title, by proving that he collected mal rents from 
the land, and tliat ho is not barred by limitation. 
OOSBAIK SBEO SURAYB GBIB V. Moif AI>BO suhatb 

[6 W. B., 294 

308 ;, Proof of pre- 

vious possession rent free. — In a suit to recover pos- 
session of lakhiraj land on the allegation that the 
plaintiff has lieen wrongfnlly evicted, the plaintiff is 
entitled to succeed if he pnives that he previously held 
possession of the land as lakhiraj. Jotkisrbk Moo- 
KBBJBB V. Peabbe Mohch Dctt . 8 W. B., 100 


ONUS PBOBAJn)I-nMU4fiM4. 

85. BESUMPriON AND ASSESSMENT 

— continued, 

Buit for poBseMiion of lakbiri^ laud-* 

• continued, 

864. Suit hy ryot 

after dispossesion for invalid lakhiraj land,'— A. Id- 
mimlar obtained a decive against a ryot for lEteM- 
nieiit, oil the ground that the ryot lield under m in- 
valid lakhiraj, but insU>ad of assessing turnel the 
r>ot out of possession. Held that a suit by tbi ryot 
for recovery of the land on the ground of anerior 
possc'sHion was not sustainable, and the ryot must yove 
his title 08 against the zemindar ; his anterior posBf- 
sinn under the invalid lakhiraj, the decision n to 
which he did not sue to set aside within the prper 
time, being the possession of a mere trespasser, fcnd 
not that of an uc>cupant ryot. WoOHA SooNDttIB 
Tuakoobanbk o. Kiuhobeb Mohun Hanbbjb 

[8W.B.,I8S 

865. Suit for deolaration of 

land as lakhiraj. — Decree for rent, Evidenosof, 
— Where plaintiffs 8ui*d for declaration that ceniu 
lands were lakhiraj, on the ground that defotuuit 
luul ohiaitiiKl adt'cree in the Collector’s Court ogaiat 
them for rent, — Held that the onus lay upon 
jilaiiitiffs to show that they were holding the landU 
true lakhiraj, and that the Collector’s decree vis 
wrung. UuBBNDUU Kibuobb v, Kkdaurath Mitti 

[low. B.,18 

800. In a suit ft 

contirmat^m of possession and declaration of lakhin 
nght against piircliasers at a sale for arrears ( 
Government revenue, it is necessary for the plaintii 
to prove affirmatively that the land lias been hob 
rent-free from the time of the ]>ornmnent sottloment 
Kav Churn Lall t, Uatbb Mahtoon 

[18 W.B.,84'; 

867, — Proof of potsss' 

si on for twelve years . — In order to lands being ro' 
leased from the assessiiient of Government revenue 
they must be shown to be lakhiraj lauds which wort 
in existence at the time of the perpetual settlement; 
it is not sufficient to prove lakhiraj ]KHiseBMion for 
twelve yt^rs. Kbiian Cuunokb Suaha v. Hati- 
xoozzoHAH Kuonukvb . 18 W. B.» 884 

803, Suit for OQnflrmation of 

l^osEesBion of lakhiraj.— Proo/ of title,'— \a a, 
suit for coriffriiiation of |Hissession of niokurrarl and 
lakhiraj land, and for a declaration that the plaintiff 
has a lakhiraj and moknrrari title, the onus Is on 
him. Hurbb Nabain Roy v, Doouoa Chueit 
Deoiioouia .... 17 W. B., 440 

jSee KheLATOHUNDEB GHOBB] V, POOBRO Cbuit- 

HBB Roy .... 2 W. B., 268 

869. Hvidenoe of land being 

lakhiraj. —Production of rent-free sanad, — The pro- 
duction of a lakhiraj sanad is not necessary to prove ' 
tliat land is held rent-free. The fact may be legally 
established by long and unintemiptod possession idth* ! 
out payment of rent, raising the presomptkm that 
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sf BBSUMPriON AND ASSESSMENT 

I — continued* 

Butdenoe of land being lakhiraj^ooii^t- 

I ued. 

the Ifi id had been held rent-free from the decennial 
settle Dent. Dhukput Sinoh «. Bussomoyeb 
Cho^dhbaik . . . 10 W. B., 461 


87i 


Suit for rent* 


— If 10 rent has ever been paid for land, this is primd 
/oottf strong proof of a de facto exemption protected 
by Imitation, The party claiming the rent must 
saticy the Court that the remedy is not affected by 
lapi of time, and that the land was held for some 
sen ee due and rendered to the zemindHr, or otherwise 
by 1 10 zemindar's permission. If the holding were 
mei ly permissive it could not prejudice the zemin- 
dar right. Ali Bux «. Hoop Koobb 

[2 N. W., 108 


86. SALE OF GOODS. 

^ __ Sale of goods by sample,— 

^Af of inequality of e ample. — In a sale of goods 
byfamplo, the onus is on the party alleging that the 
are not equal to sa.nple. Ishbba Yabk 
Sklb Company v. Abdool Kubbkbm: 
j [Bourke, O. C., 276 

07. SALE FOR ARREARS OP REVENUE. 

b 79 , Sultbypurohaser*— 

ancee. — Title. — Poeeeseion, — In a suit by an auc- 
m-purchaser of a pennanontly-settled estate to re- 
ver certain julkurs, of which the defendants had 
on admittedly in possession for nearly fifty years, 
d which they claimed as incidents to a tenure which 
isted before the date of the p(?rmanent settlement, 

( was hold that the onus was on the plaintiff to prove 
B title affirmatively. Fobbbs v. Mbkb Mahombd 
OBBBIN . 12 B. L. B., F. C., 210 : 20, W. B., 44 


873. Suit for rents 

nd profits of uncultivated land brought into cuUi- 
atioH. — Suit by purchaser of a inootah at a sale for 
rroars of revenue for the rents and profits of a hamlet, 
onsisting of lands which, when uncultivated, were 
'iveu by the then zemindar to the defendant (respond- 
nt). The plaintiff alleged that the lands were in- 
iluded in the assets upon which the permanent assess- 
nent was fixed, but being unable to prove his allega- 
ion, his suit was dismissed. Vbnoata Niladby 
R ow V. VUTOHAVOY VeNOATAPUTTY HaJ 

[6 W. B., F. C., 80 


374. » Incumbranoe.--.do< XI qf 

s. 54 . — Where the surrounding circumstances 
lugfgest the creation of a bond fide incumbrance exe- 
in contemplation of an impending sale for 
srrjiart of revenue which would be protected by sec- 
bioB 64 of Act XI of 1869, it is for the party setting 
up inch incumbrance to establish its bond fide charac- 
ber. Monohob Mookkbjbb v. Joykisbbh Moo- 
KIBJBB 5W.B.,1 


ONUS FBOBANDI — continued, 

87. SALE FOR ARREARS OP REVENUE 

— continued, 

876. Claim to protection from 

ejectment by auction-purchaser .— XI qf 
1859, 8. 37 , — Where a ryot claims protection from 
ejectment by an auction- purchaser under the proviso 
to section 37, Act XI of 1859, the onus is on the ryot 
to prove the character of his holding. Domun Loll 
u. PUDMUN SiNOH . W. B., 1864, Act X, 129 

88. SALE FOR ARREARS OP RENT. 

876. Ejectment, Suit for.— 

Avoidance of under-tenure. — Incumbrance. — JSeng, 
Act VIII of 1869, 88. 59, 60, 66 , — In a suit by the 
purchaser of an under-tenure, under sections 69 and 60 
of the Kent Act (Bengal Act VIII of 1869), to obtain 
possession of lands held by the defendant, on the ground 
that the holdings are incumbrances which have acemed 
thereon by an authorised act of the previous holder 
of the under-tenure, it lies upon the plaintiff to show 
that the defendant's holdings are such incumbrances 
as the plaintiff is entitled to avoid under section 66 
of the Rent Act. Oobind Nath Shaha Chow- 
DHUBI V. Reily . . 1. 1,. B., 18 Calc., 1 

877 . Suit to set aside putni 

sale. — Irregular t ty. — Non-service of notice. — Proof 
of service. — Evidence Act, s. 106 . — In a suit against 
a zemindar to set aside the sale of a putni tenure 
under Regulation VIII of 1819 on the ground of 
nonscrvice of notice, the onus of proving service lies 
on the defendant according to the spirit of section 
106 of the Evidence Act. Dooboa Chubn Surma 
Chowlhey V. Najimooddbbn . 21 W, B., 897 

89. SALE IN EXECUTION OP DECREE. 

878. Suit to set aside sale.— 

Irregularity. — When a judgment- debtor sues to set 
aside a sale in execution of a decree, on the ground 
of irregularity, the onus of proving the irregularity 
is on him. Nupuba v. Mahomed Akbab Qazeb 

[2 W. B., 74 

Mohesh Naratn Singh v, Kibhnanund Mibser 

[Marsh., 692 : 2 Ind. Jur., O. 8., 1 
6 W. B., F. C., 7 : 9 Moore’s L A., 324 

879. Fraud, Proof 

of— Irregularity. — In a suit to sot aside an execu- 
tion sale on the ground of fraud, the onus probandi 
rests on the plaintiff to prove his allegation ; mere 
irregularity iu the issue of proeesscs will not of itself * 
prove fraud, even where the auction-bids were so 
small as to excite suspicion. Kubbebun v. Supbe- 
hun 24 W. B., 388 

880. Proof of irre- 

gularity. ^Non-affixing of notices previous to sale, 
— Several years after the purchase hy the defendant 
of immoveable property at a sale in execution of a 
decree, the judgment-debtor sued this purchaser for 
the lands, on the ground, amongst others, that the 
notices required by Bengal Reguktion XX of 1795, 



( 4218 ) 


DIQKST OF C4SS8. ( 4814 ) 


ONUS PBOBANDI— 

89. SALK IM KXECCTION OF DECREE 
— oontinusd. 

Suit to set aside sale— 

section 12, had not been affixed previons to the sale. 

that the onus of proving the default in affixing* 
the notices lay u)K)n the plaintiff, the judf^nieni- 
debtor. Mohrsu Narain Singh v. Kishnanttnd 

Misbbb . Marsh., 692 : 2 Ind. Jur., O. 8., 1 
[6 W. B., P. C., 7 : 9 Moore’s I. A., 824 

SSL AlUgation of 

fraud, — Knowledge of fraud. — In a stiit to set aside 
a sale in execution of decree on the ground of fraud, 
where the plaintiff alleges the fraud only canio to his 
knowledge at a certain time, — Held that the burden 
of proving such knowledge on the part of the jilain- 
tiffs, prior to the time stated by them, lay on tlie 
defendants. Natua Singh d. Jodua Singh 
• [I. I.. B., 6 All., 406 

382. Bona fldea. — 

In execution of a decree, the judgment-debtor’s 
right, title, and interest in a certain ])ro}K‘rty were 
attaciied. The jilaintiff thereniion prt‘ferred a claim 
under conveyances from the judginent-dehtor ; hut it 
was rejected, and the property was sold. The judg- 
ment-creditor purchased the same at the auction and 
sold «t to the defendant, who ousted the plaintiff, 
who thereuiwn sued to recover ixisscssion under his 
conveyance. Reid that the onus was not entirely 
on the plaintiff to prove the bona fidea of the sale, 
but that the evidence adduced by the defendant 
should be examined also. Drhi v. Mahan Mohan 
Singh . , . . 2 B. L. B., A. C., 326 

383. ■ ■ Purchaae bg 

grand^daughter from grandmother. — Stranger pur- 
chaaing bond fide — Proof of bona fidea. — When a 
grand-daughtc>r purchases from a grandinothor, and 
atUmipis to oust a stranger who purchiiscd bond fide 
and without notice, full and satisfactoiy jiroof of the 
bona fidea of the transaction is necessary, even 
though no motive for fraud is proved. llfliAD Hos- 
8BIN 9. Alieoonnisba. Dabbr Dutt Mibseu V. 
Alikoonnissa . . W, B., P. B., 77 

384. ■ — — Proof of want 

of bona fidea. — Suspicion. — In a suit to have a pur- 
chase made at an execution sale set aside on the 
ground tliat it was not bond fide but collusive, Uie 
burden of proof is u]K)u the plaintiff, and it is not 
sufficient for him only to show circumstances which 
create a suspicion of the bona fidea of the transatN 
tion. But in a suit for possession of land and for a 
declsration of plaintiff’s title by virtue of purchase, 
it is not sufficient for him to pnKluce a deed exocute<l 
by a judgment-debtor: the plaintiff must free bis 
case of such suspicions as may arise from his own 
position with reference to the vendor, and from any 
such circumstance as the improbability of such a 
purchase having been made. Roop Ham Dabb v, 
Babibbam Nath Khbmokhb « 23 W. B^ 141 

8a« OOLUOKHATH QHOBB V. SBBBNATH BoBB 

24W.B^209 


ONUS PBOBANDI-coaftiNisd. 

40. SERVICE OF SUMMONS. 

385. Application to aat aaide 

ex parte decree. — Proof of servica of aummona . — 
Where a judgment-debtor applies to set aside an 
ex parte judgment on the ground that there was no 
effectual service of summons upon biui, he should be 
called upon to give his evideiiq^ or to make out a 
primd facie ease. KuudBBBUN Lall i>. ChuttbB- 
nuABKR Lall .21 W. B., 242 

Jhutoo Kobu V. Lulita Kobb . 22 W. B,, 428 

41. TRUST, REVOCATION OF-— 

888. Beligioua endowment— 

Proof of rerocation.-^lAmUation, — In 1813 certain 
lands were dcHlicaitHl by dee<l to the religious service 
of an idol, and in 1820 that dedication was confirmed 
in a partition-deed. The plaintiff sued to set aside 
alienations of the propiirty and to have the trusts of 
the dedieation-di'cds declared. Thu holders of the 
property alleged that a Hubseiiiient partition-deed had 
Inhui executed in 1845, and that the dealiugs of the 
family had shown an intention t-o n*voko the tnists. 
Held that it lay upon the holders to prove the re- 
vocation of the trusts, and that, on failure to do so, 
they could not set up the law of limitation in answer 
to the plaintiff’s suit. JtJGQUTMOUBRNKB Dosbbb 
V. SOKUBRMONJtE DOHHKR 

[10 B. li. B., 19 : 17 W. B.. 41 
14 Moore’s I. A,, 289 

*42. VALUATION OF SUIT. 

387, Assertion by defendant 

that suit is over-valued,— Wlien the defendant 
asserts that a suit is over-valued, the onus of proving 
the truth of his assertion lies on him. Uma 8ankab 
Roy Chowhhky u. Mansur Ali Kuan 

(6B.l4.B.,Ap.,0; 18 W. B., 327 

43. WITNESS. 

383, Befiisal to come into Court 

as witness. — Preaumption.— hi a suit to recover 
)K>8session of land elaimiHl by virtue of a sanad 
from a rajah, in which plaintiff gave primd facie 
evidence of the authenticity of the sanail and snb- 
|Kima4!d the rajah to prove it, it was held that the 
lower Court did very right in considering tlie plaintiff’s 
testimony to be strengthened by defendant’s (rajah’s) 
refusal to come into Court with his own story ; and 
that the onus lay on the rajah to rebut the plaintiff’s 
evide nce, or to prove, minority or other personal dis* 
qualification. Radua Kibto SlNO Dko «. Guba- 
i^HUB Bankbjeb . ,8 W. 463 

44. WRONGFUL CONVERSION. 

889, Suit fbr wrongful oonver- 

sion of timber.— i^aifars to prone actual or 
eomtrucliva poaaaaaion. a suit under the Civil 
PTocc«lure Code, hi which the plaintiffs allege that 
tha dofendanU wrongfully and forcibly took swag 
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OinTS 

44. WRONGFUL CONVERSION— 

Suit for wrongful oonversion of timber 

•^continued, 

and were detaining timber which had been in the 
plaintiffs* constructive possession, and to which they 
are entitled, and the relief asked for is the restitu- 
tion of the timber with costs of suit, if it be proved 
that the defendant had forcibly and wrongfully 
taken property in the plaintiffs* actual or construct- 
ive possession, it would then be for the defendants 
to snow that they were entitled to the timber. In 
the present case, the plaintiffs having failed to show 
their possession of the timber or the forcible or wrong- 
ful dispossession or conversion of the goods, and 
the defendants having made good their title to the 
timber,— that the judgment should have been 
for the defendants. Snaddbn v, Todd, Fimdlat, 
4; Co 7W.B.,286 

46. MISCELLANEOUS CASES. 

890. Suit by purchaser of tora 

garas hok. — Soidence of aUenahilitif . — Suit by 
the purchaser of a certain annual payment by Gov- 
ernment, called tora garas huk, sold in satisfaction 
of a decree. Held that the ot> us was on the Govern- 
ment to prove that there was something in the nature 
of this payment which made it incapable of aliena- 
tion, and that the Government had failed to give 
such proof. Shttmbhoo Lall Qiudhur Lall v. 
OOLLBOTOB or SUKAT 

[4 W. B., P. O., 65 : 8 Moore’;# I. A., 1 

301. — — - ... Suit for closing new road 

and opening old one,— in a 
suit for closing a new road opened by the defendants 
through the laud of the plaintiff, and for opening an 
old road w’hich had been closed by the defendants, — 
JSM that the only question which can bo tried in 
the suit is, whether the defendants have trespassed 
on the land of the plaintiff by opening a road. The 
onus is upon the plaintiff to prove that the land 
belongs to him. Hisa CuABn Banebjbb v. Shama 
CBABAK CnATTEBJEB 

[8 B. U B., A. C., 351 : 12 W. B., 275 

392. Admission of assets by 

heir of deceased judgment-debtor. — Froof 
of oaeient of prop^rt^, — When an heir of a deceased 
judgment-debtor admits possession of some of the 
latt«r*s property, the onus is on the heir and not on 
the decree-holder to prove the extent of that pro- 
^rty. Matttnginbb Dbbba r. Guorw Chttndbr 
Bhoot • • .2 W « Bp., BCis., 41 


ONUS PBOBAMIDl — oontiimed. 

46. MISCELLANEOUS CASES— cos^i'fified. 

Suit for share of income tax— 

the plaintiff, had actually collected the rents. Ram- 

NATH GhOBB V. AXBIT JdOTBB DOSSBE 

[5 W. B., 16S 

394, Suit for disturbance of 

kasi in his office. — Proof of legality of his ap- 
pointment as kazu — Where it was shown that the 
plaintiff had acted as Kazi of Bombay for more than 
twenty years, it was held, in an action against the de- 
fendant for disturbing the plaintiff in his office and 
thereby depriving him of his fees, that the onus was 
on the defendant to. show that the plaintiff had been 
illegally appointed; and on the defendant failing to 
show that, that the plaintiff was entitled to succeed. 
Muhammad Yubsub o. Satad Ahmed 

[1 Bom., Ap., 10 

395, Suit for share of joint 

property under family arrangement. — Proof 
of cause of action. — A plaintiff suing for a share of 
joint property which she claimed under a family 
arrangement said to have been reduced to wiutiiig as 
an ikrarnamah, and upon the happening of the 
necessary conditions, it was held that the rules, with 
regard to the onus of proof which are applicable to a 
suit for a share of joint family property were not 
directly applicable, and the plaintiff was boiAid to 
give some primA facie proof of her cause of action. 
Ram Chuedeb Mitteb v. Kibtoo Kaminbe Dosbbb 

[10 W. B., 194 

393, Suit for share of aerait 

land under ticca pottah granted by co- 
sharers* — Effect of decision without jurisdiction, 
— Where, under a ticca })ottah granted to him by 
several shareholders, plaintiff claimed the share of 
rent said to be due to him by the dcfenilaut (an- 
other shareholder) in respect of the occupation of. a 
certain quantity of the zerait land which constituted 
the holding of the combined shareholders, and the 
defendant objected that the plaintiff's share w'as less 
than what he stated it to he, — Held that the burden 
of proving the extent of his share lay on the jdaiutiff. 
In such a case even a ryot resisting the claim of a 
shareholder to rout would be entitled, if he had 
good reason to do so, to make the plaintiff prove the 
amount of his share ; and the only onus on an inter- 
vener would bo to prove bona fide possession. A 
decision set aside by a superior Court as made with- 
out jurisdiction cannot Imve any probative force 
whatever between the parties. Sooeram Mibbxb 
«. Cbowdy . • . .19 W. B., 2S5 


398. Suit for share of income 

tax* — Manager, Possession as , — Suit for share of in- 
eome tax by a co-sharer who, the lower Court found, 
was the defendant’s manager. Held that the mere 
pro^HCtion of a deed showing that the defendant had 
In H noumated other porsons to collect the rents of 
Im Am, without proof of cessation of p oasession, did 
net shift the onus from the plaiutiff of proving that 
he had oeaaed to hold possession of the defendant*# 
Ajhn at her manager, or that the daf endanti tad not 


OPINIONS OF JUDGES, MEMOBANDA 
OF— 

.lUDQMBNT — ClVIIi CASES — *WhAT 
amoubts to — 

[B. Ij. B., Sup. Vol, 774 

OPIUM, IliliEGAIi POSSESSION OF- 

See Act XllI or 1867, s. 20. 

[8B.I..B., Ap.,7 
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OVIUU. nXBOAI. P088ES8I0H OF— 

continued, 

1. 33om. Beg, XXI of 1827, s. 

4 . — Keepinp tmug^led opium. — Sentence on row- 
vicHon. — Where more than one person is convicted 
under section 4, Regulation XXI of 1827 (Bombay), 
of keeping smuggled opium, each of the convicts is 
liable to the whole penalty therein imposed, — vix., 
the forfeiture of double the value of the opium and 
double the amount of the duty leviable thereon. 
Kbo. V, VAKHATcnAND • . .1 Bom,, 60 

But this was overruled by the following case, 
which approved of the case of Reff. v. Rajffur Venee^ 
guTy 3 Moore's Fouz. Rep.y 673i and held that wdiere 
several persons knowingly harlx)ur, keep, or conceal 
a parcel of smuggled opium, one j^enalty of double 
the value of such opium and of double the amount of 
duty leviable uj)on it only is recoverable, under Re- 
gulation XXI of 1827, section 4. Reg. e. Suowdar 
G aBHAB . . . .7 Bom,, Cr,, 39 

• 

2. Act XXI of 1856, s, 53.-- Po.?- 

session hy servant. — Where opium was found in the 
possession of a person W'ho was a servant of the ac- 
cused, and who alleged that ho obtained it from the 
wife of the accused, and that the wife had purcliosetl 
it from an opium cultivator, it was held that tho 
accused could not 1 h! convicted under sectiim 53, Act 
XXI of 1850, as it had not been shown that the piir- 
chase^y his wife was auth<;risod by the accused, and 
therefore her ]K)S8eHsion of the o])iuin or that of tho 
servant could not be consideriHl the possession of tho 
accused. QaEBN o, Gunb:3H Mana 

[20 W. B., Cr., 64 

OPIUM, IliliBGAIi SALE OP— 

See Act XXI or 1850, s. 38. 

[10 W. B., Op., 09 

2. Liability of master for act of 

servant. — Act I of 1S78, ». 9. — Contrary to tho 
conditions of his master^s opium license, the servant 
sold a preparation of opium betwt*en suiiHct and sun- 
rise. The master was not present, and there was no 
evidence to show that he had directly or otherwise 
authoriwd the illegal sale. Seld that the master 
was not liable to a jwnalty under section 9 of Act I 
of 1878. IJf THE MATTBB OF BHOOlirFf ClIUNDKE 
Shaw 11 C. L. B., 464 

OPIUM ACT, I OP 1878. 

Breach of license under. — Reng. Act 

IV of me, ss. 36, 37, 39, dO.Seng. Act II of 1876. 
— Beng. Incise Act, VI I of 187 S. — Liability of 
master for servants breach of license. — A., who 
held a certificate under Act VII of 1878 (The Kxciso 
Act) from the Deputy Commissioner of Police that 
he was entitled to a license from the (Collector to sell 
muddut upon the conditions set forth therein, obtain- 
ed such a license from the Collector under Act I of 
1878 (The Opium Act) upon the conditions mentioned. 
No license was wanted by the Deputy Commissioner 
of Police, it not being usual for licenses to be grant- 
ed by the police where a license had been issued by 
the CuUector upon a certificate from tho Deputy j 


OPIUM ACT, 1 OP 

Commissioner. A, was charged under section 40 of 
Act IV of 1886 [as amended hy Bengal Act II of 
1876] with a breach of the conditions, not of the license, 
hut of tho certificate, the act complained of having 
been committed by A.*s servant. Meld that the sale 
of muddut is regulated by Act 1 of 1878, and there- 
fore no license from tho Commissioner of Police for 
the sale of muddut was requisite under sections 86 
and 37 of Act 1 V of 1866. Meld, further, tliat section 
89 of Act IV of 1866 applied to the case, and that 
undcT that section a license from the Deputy Com- 
missioner of Police was necessary for the sale of mud- 
dut, and accordingly thut.i., although he liad obtained 
a certificate from the Deputy Commissioner of Police 
entitling him to a liccmse under Act 1 of 1878, was 
liable to punishment hy reason of his not having, 
under section 39 of Act IV of 1866, also obtained a 
certificate from the Deputy Commissioner. See In 
re Bhoohun Chunder Shaw , It C , L . R ., 464. Davib 
e. Kotlabu Chundke Guobb . 13 O. L. B., 330 

OBAL EVIDENCE. 

See Cabeb ubdbb Eyidbnob — Parol Ktx* 

UKNOB. 

See Cabbb under Witnbbb. 

ORDER ALLOWING COMMISSION 
TO ADMINISTRATOR GENERAL. 

Lbttbeb Patent, High Court, cl. 15. 

[I. L. B., 1 Mad,, 148 

* 

ORDER AS TO MESNE PBOPITS AND 
COSTS OP EXECUTION. 

See Aptkal— Execution of Deobbb— 
Question in KxKcuTiON, 

[I. L. B., 2 Bom., 568 
I. L. B., 5 Oaio., 60 

ORDER FIXING AMOUNT OP COURT 
PEE CHARGEABLE ON PLAINT. 

See Appeal — Acts — Court Fees Act, 
1870 . L L. B., 2 Bom., 146, 219 

ORDER IN CONFORMITY WITH 

agreement op parties. 

See Estoppel— Kbtoppbl by Dbximi and 
OTHER Documents. 

[I. L. B., 5 Calo., 87 

ORDER IN EXECUTION CP DB- 
-CREE. 

See Cabrb under Afpial— Execution 
OF Deorseb. 

See CITIL Pkooxduex Codx, 1877-1882, 

•.2 • . L Xj. B., 8 Calo., 608 

Sss Casib under Rm Judicata— ORDER i 

us EaaouxioM of DacaBa. 
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X>HDBB IN BXBOUTION OF DECREE 

-continued. 

See Special Afpbal~>Obi)er8 Subject to 
Appeal . B. L. R., Sup. VoL, Ap., 1 
[1 Ind. Jur., O. S., 60, 08 
6 Bom., A. C., 205 
4 Mad., 82 
I. L. R., 1 Mad., 401 
I. li. R., U Calo., 168 

See Spbcial Appeal— Smatj. Cause Court 
Suits . • . 12 B Ij. R., 201 

[I. li;R.,2 All., 112 
8W. R.,112 
12 W. R., 80 

ORDER ••MADE ON APFEAIi.*’ 

See Appeal to Peivt Council— Cases in 
•WHICH Appeal lies— Appbalablb Or- 
ders . . 18 B. L. R., 108 

[1B.1.. R., F. B.,1 

ORDER OF CRIMINAL COURT OB- 
TAINED ON A MISSTATEMENT OF 
FACTS. 

See Rbvibw— Criminal Cases. 

[9 B. L. R., 842 

ORDER OF EXECUTIVE NATURE. 

iS’tftf.SUPEllINTRNDHNOB OP HiGH CoURT— 
Charter Act, b. 15 — Criminal Casks. 

[10 B. L. R., Ap., 4 

ORDER OF MAGISTRATE iflSMISS- 
ING MINISTERIAL OFFICER. 

See Appeal— Orpers. 

[8 B. Ii. R., A. C., 870 

ORDER OF MAGISTRATE IN RES- 
PECT OF NUISANCE. 

See Dkclaratort Decree, Suit por — 
Orders of Criminal Court. 

[0 B. L. R., 048 
See Cases under Jurisdiction of Civil 
C otTRT— M agistrate’s Orders, Inter- 
ference WITH— 

See Cases under Nuisance. 

ORDER OF MAGISTRATE IN RES- 
PECT OF POSSESSION. 

See Cases under Possession, Order of 
Criminal Court as to— 

ORDER REFUSING ATTACHMENT IN 
EXECUTION OF DECREE. 

See Appeal— Right of Appeal, Effect 
of Repbal on . I. L. R., 1 All, 068 

OiDER REFUSING TO ADMIT SPE- 
CIAL APPEAL. 

See Ritibw— Orders Subject to Re- 
vuw . 10B.Ii.R..168>I68,note 


ORDER REJECTING APPLICATION 
FOR EXECUTION OF DECREE ON 
GROUND OF LIMITATION. 

/SfftfjREs J UDicATA — Orders in Execution 
OF Decree . L L. R., 8 Calc., 47 

ORDER REJECTING APPLICATION 
FOR REGISTRATION. 

See Registration Act, 1877, s. 77 (1871, 
s. 76) . . L L. R., 2 Calc., 181 

See Review— Orders Subject to Review. 

[L L. R., 2 Calc., 181 

ORDER REJECTING APPLICATION 
TO BE DECLARED AN INSOLVENT. 

^00 Appeal — Obders. 

[I.L.R.,4Calo.,888 
I. L. R.. 6 Calc., 719 
1. L. R., 0 Calc., f68 
I. L. R., 2 Mad., 219 

ORDER REJECTING APPLICATION 
TO SET ASIDE EX PARTE DECREE. 
See Cases under Appeal — Ex parte 
Cases. 

ORDER REMANDING CASE FOIT'RE- 
TRIAL. 

See Appeal to Privy Council— Cases in 
which Appeal lies — Apfealarlb Or- 
ders . L L. R., 1 All., 720 

ORDER SUBSTITUTING ONE JUDG- 
MENT-DEBTOR FOR ANOTHER. 

See Injunction— Special Cases- Execu- 
tion OF Decree . L L. R., 5 Calc., 80 

800 Limitation Act, 1877, art. 13 (1871, 
art. 15) . 1, L. R., 6 Calo., 80 

ORDER AND DISPOSITION. 

See Cases under Insolvency— Order 
AND Disposition. 

ORDERS. 

See Cases under Appeal- Orders. 


ORDERS IN EXECUTION OF DE- 
CREE OF PRIVY COUNCIL. 

See Appeal to Privy Council— Casks nr 
which Appeal lies— Valuation of 
Appeal . B. L. R., Sup. VoL, 747 
[6 B. L. 006 

ORIGINAL SIDE OF HIGH COURT, 
CRIMINAL. 

See Superintendence of High Court— 
Chartrr Act, s. 15— Criminal Oases. 
[7 B. L. R., 244,aiote; XBOle 
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OBXamAIi SIDB OF HIGH OOXTRT. 
FOWHB8 OF JUBOB SITTING ON— 

8e9 CkBTIFIOATS of APKUnSTBATION — 
CiiroBLMBirr OB Bbcall of Cbrtifi- 
OATS 5 B. li. B., Am ai 



Sm Bulbs of High Coubt, Mabbas. 

[I.i:..B^lMa<i.a4 

OXJBH OIVUi courts act. XTTy OF 
1879, B. 87. 

899 Diyobci Act, s. 3. 

[L Xi. B., 4 AIL. 806 

OUPH NSTATNS ACT. I OF 1869. 

899 Will— Construction. 

^ [L L. B., 10 Galo.. 482 

1, ■■■ Limitation, — Suit for redomption 
of mortpape, — Under Act I of 1869 a iuit for re- 
dempUon is not barred where the instrument of 
mortgage Axes a term within which the mortgage 
might be redeemed, and such term did not expire 
before 18th February 1856. Kishbn Dutt Bam 
Pavbat «. Nabbnoab Bakadoob Singh 

[Ii.B..dLA..86 

2. * Interest of registered talook- 

dar. — Tr%it99» — An Oudh talook standing in the 
name of tT. A as kabuliatdar, having been oonftseatod 
under Lord Canning’s proclamation of March 1858, 
was summarily setUod with J* 8. on the 24th April 
following. A talookdari sanad was granted to J. 8., 
and he was subsequently registered as talookdar under 
tile provisions of Act 1 of 1869. In a suit against 
J, 8, by persons alleging themselves to be joint in 
family and estate with him, to have their interest in 
tha talook declared, held by the Commissioner of 
Seetapore, in Oudh, confirming the decision of the 
settlement officer, that, under Act 1 of 1869, the 
d^endant was protected by his sanad against any 
claim of the plaintiffs in respect of the tolook. Held 
by the Privy Council, on appeal, that as a person who 
has been registered as a talookdar under Act I of 1869, 
and has thereby acquired a talookdari right in the 
whole property, may, nevertheless, have made himself 
a trustee of a portion of the beneficial interest in 
lands comprised within the talook for another, and bo 
liable to account accordingly, the suit roust be re- 
manded for trial as to whether the defendant had 
agreed, or become bound, to hold the villages com- 
prised in the summary settlement and sanad, or tho 
rents mid profits thereof, in trust for the plaintiffs. 
Habbbo Bux «. Jawahib Singh 

(X Is. B.. 8 Calc.. 522: X. XL. 4 1. A.. 178 
Soli by the Privy Council after remand, that Act 
1 of 1869, which was pasi^ before the suit was 
decided bv the Court of first instance, did xmt operate 
so as to change the relative conditions of tbe parties, 
and to put an end to the tmst upon which the defend- 
ant had previously held the estate. Tho estate in ; 
his bands remained thereafter subject to the trust, ' ! 
and tiiere can he DO difference in this respect between 

Til 


OUDH NSTATBS ACT. Z OF 186i^-~Zib* 

terest of registered t alook d g r -««een Mi me ^ ^ 

an express tmst and a trust implied or presumed 
from a fair and reasonable Interpz^tlon of the acts 
and declarations of tho defendant. Habbbo BUX e. 
Jawahib SxNGH « L. B,. 8 X A,» 281 

2, qntle under saundfrom G<rr» 

emment. — Tru9t99 . — ^Although a sanad muted hy 
the Qovemmont of India subsequent to the procla- 
mation of March 1858, of an estate in Oudh, oonlinrs 
au absolute legal title on tbo grantee, snob mntee 
may, nevertheless, by an express declaration of trust, 
or by an agreement to hold in tmst, constitute him* 
self a trustee of the estate for a third party. 
Bahasub Singh o. Dubxao Kuab 

[1. X.B..SOalo..645 

4 , Mortgage.— ssmindaH.— 

89ttl9m9nt. — Und 9 r~propri§tarp righU, — Snb^oottU* 
meat — Malikana, — Aet XXVI of t8$6, — An estate 
in Oudh, which had been confiscated under Lord 
Canning’s proclamation of tho 16th March 1858. was 
granted to B. as talookdar. O, 8., who at the date of 
the proclamation was in possession of the estate as 
mortgagee **with birt zemindari rights,” under a 
conditional deed of sale from tho former owner, was 
thereupon dispossessed, and B. put into possession. 
Failing in other attempts to recover possession, O, 8, 
brought a claim, in which he assorted proprietary 
right as mortgage, and prayed that the regular set- 
tlement might be made with him. The claim was 
dismissed by the settlement officer as being for a 
direct settlement of a superior proprietary rif^t, and 
as such Barred by the Oudh ^tstes Act, No. 1 of 
1869. On appeal to tbe Commissioner tbo claim was 
modified into one for a sub-sottlomont of an undor- 
propriotary right, and a decree was made declaring 
the plaintiff’s under-proprietary zemindari title, and 
awarding him possession under the terms of tbe deed 
of conditional sale, till such time as tho mortoage 
should be redeemed or the title }^rfected by £>re- 
closuro. Ou appeal to the Judicial Copimissioner, 
this decree was reversed and the claim dismissed, on 
tbe ground that the effect of tho mortgage-deed was 
I to convoy to the plaintiff, on the mortgage becoming 
I absolute, the full proprietary title, and not merely a 
I subordinate one. Held by the Judicial Commltiee 
i of the I’rivy ConneiL tW tho ” birt zemindari 
I rights,” which tbe mortgage purported to oonvqy. 
implied a merely subordinate zemindari interest, and 
that tbo claim of the plaintiff to a sub-eettieineiit 
was valid. mother, even if the interest 

iulendod to be conveyed by tbo mortgage wae not in 
strictness sub- proprietary, a sub-settlement ndght 
not have been supported. Q^are, — Whether, nnder 
Act XXVI of 1866, B. as talookdar wae entitled 
to malikana. CtoUBl SUNXBB e. Mahabafa OF 
Bulbakfobb • I. Za B.» 4 Cnlo.. 839 

(X.It,8Z.A..l 

— M. 2 and Summarp 

99ttUm9mt with momher pf Joini UMm ftmUy goo^ 
9med hg Miiakikara lamr-^Bight qf a/tsuenea.-^ 
Will, — Ouetom os to parHHtm . — By the 8th jNum* 
graph of the Oudh proclamation of March 1868, it 
was declared that C. L, (at that time deoeaeid) 

6 T 
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omm wmATm act. t ov isee, wa s 

of Monrawan, and others, were thencefor- 
ward the sole hereditary proprietors of the lands 
which th^ held when Oudh came under British rule, 
and which form part of the subject of these suits. 
Bammsry settlements of the sud lands were subse- 
quently made with Q, 8, (one of the sons of C. Z.) 
Im the Cbvemment between the 1st April 1858 and 
tfie 10th October 1869; a talookdari sanad was 
granted to him before the passing of Act I of 1869 ; 
and he entered into a kabnliat for the same. His 
nmmik was not entered in the second schedule annexed 
to Act, but C, Z*9 was. By a document dated 7th 
February 1880, relating to property in the district of 
Oonaq, nnd by other documents nimlar in effect re- 
lating to property in other districts, O. 8f. directed 
as fo^ws : *^1 have been requested by Government to 
submit an application on the subject of primogeni- 
ture, udth a view that the talooka may not be split 
into pieces as 1 would wish. Now the custom that 
has h&ati followed in my family for generations past is 
this t that the eldest member of the family continues 
to be the head, while the others remain obe^ent to 
blwi I but every one possesses a share in the talooka. 
TJnd^ the custom of the family the other brothers 
are at Uberty to have their shi^os separated should 
they wish it. The head has n $ power under the old 
eusKHDU to alienate the estate without consulting 
every sharer. 1 therefore wish that the old custom 
of maintaining the share of each shareholder be pre- 
served, in opposition to the one in i^cordance with 
whh^ one member of the family is allowed to suc- 
ceed.** In suits for partition amongst thq-descend- 
' ants of €, X„ and of his brother, who together con- 
stituted a Hindu joint family governed by the Mitak- 
ehAra law, all the property the subject of the suits 
having been fonn^ to be the joint property of the 
aM family, it was contended on behalf oi the appel- 
tots hi the drst appeal that all the estates included 
In the sanad to tneir father G, 8., and summary 
ssttiementi^ whether previously joint property of the 
futtily or not, became the separate self-acquired pro- 
perty of O. 8. ; that he was the sole malgooxar there- 
of I and that he and his sons were the sole beneficial 
Qwnm of It, and that he had no power to transfer it 
1^ will or by alienation inter vivoe. SM that the 
sanad and summary settlements wore a mere mnt 
by the Government to one member of the fam^ of 
p f Of wr ty whidi belonged to the family jointly, and 
were not Intended to* enure to the sole benefit the 
gnmtee, end did not aifect the rights of the family. 
As regards such proper^ granted to G. 8. (if any) 
wUch was not previously part of the family estates, 
it was i^ted lor services presumably rendered with 
tiie use of the joint family funds, and could not 
IIWNfm be eepaxate self-aoquired j^perty within 
^ of the Hindu law. Skid, euo, that 
: a^ portion of such property to have been 
tied by G. 8., he must, m consequence of 
Mk t 1869^ be deemed to have aomiired therrin 
n iStmanint heritable and transferals right, and 
bsiji power by will, or alienation Mer eteot, to tmns- 
imlMSsaiM. Held, further, that timdoeainent of the 
fitii Nwiiaxy 1800 and other similar documents, to 
IlF Wl they volided to the pmj^y in Ondh, amonuted 


om>H mTATm act. i of laee, m. 2 

and 

to a will within the definition of Act I of 1869, 
section 2. Taken in conjunction with other docu- 
ments, and having regard to the acts of different 
membm of the family under it, the same amounted 
to evidence of an alienation inter vivoe which in 
G, 8*a lifetime transferred the property to the 
family to be held as joint family property. Sections 
16-19 of Act I of 1869 have no retrospective effect. 
HtTBFtTBBHAD O. ShBO BtAL. RAM SaHOT V, ShBO 
Dyal. BAiii£OEUNi> V. Shbo Dyal. Bam Saboy o. 
Balmoeukd 

[Ii.R.,31. A.,269: SiaW.IU55 


BB. 8, 4, 8, ft 22. 


See Sanad. 

[I..R.,6X Ah1: IC.L.B.,818 

B. S^^Talookdar fu the eeeond 


tut. — Estate desoending to single heir. — Primogeitk 
ture . — In the Oudh Estates Act, 1 of 1869, rules 
wore laid down as to the title of talookdars whoso 
estates the Government had created, and as to the 
mcide of succession thereto. On a question whether 
or not a talook, to which the Act was applicable, 
descended accordiug to the rules of lineal primogeni- 
ture , — Held that whore a talookdaris name was en- 
tered in the second, but not in the third, of the lists 
maintained under the above Act, the estate, altlMVhgh 
it was to descend to a single heir, was not to be con- 
sidered as passing according to the mles of lineal 
primogeniture. Aohal Bah o. Udai Pabtab Abdiya 
Dat 8inoh 

[I. In B., 10 Gala, 511 : In R., 11 1. A., 61 
• and BB. 0 ft 10. — Eeeogniiitm 


of trust . — Notwithstandlug the confiscation of land 
in Oudh, followed by its restoration under the Gov- 
ernment order of 11th March 1858, affirming the 
absolute title of those with whom summary settle- 
ments had been made, and the granting of sanads to 
the latter persons, with full power of alienation, 
confirmed by the Oudh Estates Act, 1869, the 
legal owner may, either by express agreement or by 
his conduct, constitute himself a trustee for others 
as to the whole or part of the beneficial interest in 
the land, the subject of such restoration, settlement, 
and sanad. Bahanand Kdab v. Baohunath 
Kuab. Akant Bahadub SiNen «. Baohunath 
Kuab • I.Ii.B.,8 0ala»769tll0.Ii.B.,149 

-and BB.llft 19.— TFilIqf a 


tatoohdar. — Customary rule of sueeessUn in a family 
to impartible estate. — PrtNMyeaitore, ---- However 
true it may be that, if there is absolutely nothing to 
guide to any other conclusion, impartible estate 
descend in a family according to the rule of primo- 
geniture, evidence may establish the usage in a 
mmily tO be that, of several sons, one sou, selected 
without reference to primogenituie, sncceeft to the 
impartible estate. The eldest of three brothers had suc- 
oe^ed to an impartible family estate, and to a talocA, 
also impartible, which had b^n, during the lifetime 
of their fi^er, entered in the first and second, bob 
not in the third, of the lists prepared in oonfonnity 
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OUBH aSTATBB ACT. 1 07 1860^ a. 8 
and fls. 11 & 19— 

with lec^ 8 of the Oudh Eitates Act* I of 1869. 
Before his death his oldest brother made an instm- 
ment registered as a will, but using the word ** tarn- 
lik,’* and stamped as a deed whereby ho gave the 
talook to the third brother, reserving an interest in 
the whole for his own life, and in half for any son 
that might be bom to him, w^ith maintenance to his 
wife on her becoming a widow. Meld^ with reference 
to the indicia of a testamentary character, there 
being provisions for contingencies which might not 
be ascOTtained till the death of the maker of the in> 
stniment, as compared with the technical matters 
attending it, that this instrument was not a tittuBfor 
itUcr eteos, but was a will, and within the above Act. 
Seldf also, on^he objection that a will or declaration 
made by the father had fixed a mode of descent 
which could not bo altered by his successor, that sec- 
tion 11 of the above Act, giving to every heir and 
9gatee of a talookdar power to transfer or to be- 
queath his estate, is not controlled by the proviso in 
section 19, declaring that nothing in that section 
shall affect wills made before the passing of the 
Act. The impartible family property other than the 
talook descending, like the latter, to a single suc- 
cessor, one of these brothers, the (luestion as to which 
of them that one should be, depended on the custom 
of the family. On the evidence adduced as to the 
cq^m in this respect, the plaintiff, who was out of 
possession, and on whom, in order to make out his 
title, was the burden of pro\nng that the rule of 
primogeniture prevailed, failed to do so. ISHBI 
SiKOH V. Bald BO Singh 

[I. L. B., 10 Calc.. 792 ; Ii. R., Ull, A., 186 

B. 10. — Joint familif under MitaJc- 

thara law, — Orant to member of talookdaru — Veda* 
ration of trutt. — In a suit by an adopted son against 
his father for a declaration of right with coiisefjuon- 
tial relief iu a share of a certain estate, the defend- 
ant pleaded that he was absolute owner thereof, and 
in regard to two of the talooks named was entered in 
the talookdar’s list prepared under Act I of 18G9. It 
appeared that under a number of family transactions 
the property in suit had been given to the defend- 
ant for such interest and with such right of succes- 
sion to the plaintiff as by virtue of the law of the 
Mitakshara attaches to anc^tral immoveable estate as 
between father and son. JECeld that the plaintiff was 
entitled to a declaration to that effect, and that section 
10 was no bar to his assertion of the interest declared 
to be vested in him. Site Jaidial v. Sbtu Sxta 
Rax .... li. B.,8L A.»216 

- ■■ ■ 8. 19,— ITftt of talookdar, — Com- 

puliorv regutration of will detieing talook, — Depoeit 
qf wiU dUHnet from rtgidraiion under Act VIU of 
1871, — A will devising a talook to a sister’s son of a 
talookdar in the lifetime of the talookdar’s brother is 
not excepted from the necessito of being registered 
under section 18 of the Oudh Estates Act, I ^ 1869, 
such sister’s son not being one of those who, in the 
event of the talookdar having died intestate, would 
have succeeded to an interest in his estate, within tho 
meaning of the exceptions made in section 18, snh- 
seetkm 1 of that Act. It may be doubted wither 
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— continued, 

the mere title to maintonanoB would'^be. sabh an 
** interest ” as w'ould come within the meaning of the 
exceptions. The deposit of a will under Bart tX of 
Act VIII of 1671 does not amount to the registmtloii 
required by the above section of Act I of 1889. 
Abditl Razzae V. Ahib Haidab 

[I. L. B., 10 Oalo.» 976: L. B., U Z. 4,^211 

8. 24 oL 4.— Orndoef of talook* 

dor as indieaiing hi* tuoee*ior,^l>aughtef^9 
Whore an Oudh talookdar, not having male lisfi% le 
shown to have so exceptionally troaM the ion dt a 
daughter as to give him in the family the place, OOH* 
soiiucnec, and pre-eminence which would naturally 
belong to a son of bis own if one existed, and would 
not ordinarily l)e conceded to a daughters *son, and 
has thus indicated an intention that the person so 
troabHl shall ho his successor, such person will be 
brought within the enactment of the 4th clause of 
section 22, Act 1 of 1869. Circumstances affording 
evidence of Isiich an intention coniidorod. PbbTAB 
Nabain Singh v, Svbhao Koobb 

[I. li. B., 3 Calo., 626 : 1 O. L. R.» 118 
li.B.,4I.A.»296 

OTJBH SUB-BETTBSMEBT ACT (XXVI 

OF 1866). 

. L Right to euh-aeitlment, — Under* 

tenures held under contract, — Under- tenures held 
under contract, or under anv arrangc^ments from 
which a c'ontfaet may bo inferred, arc within tho 
definition of sub-pronriutary rights given iu the rules 
annexed to Act XXVI of 1866, and their holders aro 
entitled to a sub-settlemeiit. Mauabajah ov BlTXr 
BAiiPoBB e. Uman X^al Singh 

[L. IU 6 I. A., 229 

2, Under-proprietary right in 

OXidh,^ Settlement. -^Circular Order, 99ih January 
ISBLSirt sankalp and khushust eankalp tenures, 
— A provision in the Cliief Commissioner’s Circular 
Onler of 29th January 1801 iu effect declares that, 
to found a claim to a birt tenure in Ondh, possession 
must be shown to have existed in 1865, tho year be- 
fore annexation. This was assumed, for the purposei 
of this decision, to have had the force of law at the 
time when the Financial Commissioner ruled, in Cir- 
cular Orders 5 and 6 of 5th Juno 1868, that ^a 
claimant who cannot prove possession of his sankalp 
holding in 1262-63 FusU (1854-55) has no locue 
standi in Court.” Whether rightly treated by tbe 
Oudh Courts as an enactment of limitation, or rather 
to bo considered as a disability affecting title, tide 
provision was repealed by the OTect of Acte XtHi of 
1865, section 5, and Xlll of 1866, section 1, the enlt 
^ of a birtiah becoming thorenpon cognisable, notwith- 
standing that he might not have be^ in poeeeision in 
1855. The words of limitation in the drcular Order 
apply to all birt tenures, including those that are 
termed sankalp,” when the latter are in the nature 
of birte. Boles I and II in the schedule of the Oudh 
8ub.8ettlement Act, XXVI of 1866, held not to 
exclndc tbe plaintiff, he having shown that he, and 
those through whom he chdumd, did iiot» In tlie 
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OfW Iflea).— Vndw^jraprletarjr rtgli^ fft 
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words of those mleSf hold the IStnd, ** through pri* 
TUege^ or by f aTOur of * the talookdar/ but held by an 
under-proprietary right, under contract * pucka/ with- 
some degree o£ continuousnese/since the Ttllife came 
into the talooka/* Duia Bxjai SiKd o. Go?Ah Dat 
JfJiJX'DA'X • I* Xit 8 Oa1o« 9 8 X3 • 8 0« Xi* 148 

8. ■" Bight of tenant tmder talook- 

daxl aettlement.— reaaacy-a^-wi^i.— JBiyAi o/re- 
mmpUim.^Abtene 0 of under-proprietary right — 
At the confiscation and ^restoration of Oudh lands in 
1868» it was intended to settle and restore, under 
regulation, to the talookdars, with certain exceptions, 
the talookdars' rights, and aIm to protect as far as was 
necessary, by sub-settlement or otherwise, the exist- 
ing rights of the occupieim; but there is nothing to 
■how any intention to advance beyond what the rights 
were at the time. Where the relation of talookdar 
and tenant at a rent of land within a talook has boon 
■hewn to have existed at that date, and since the ten- 
ant cannot defeat the taloohdaris right of resumption 
on due notice, notwithstanding a lengthened duration 
of tenancy, he is entitled to an under-propriotary 
right, rither on the ground that, by reason of this 
state of things having brought uiin within the mean- 
ing of paragraph 2 of the schedule to Act XXVI of 
1866, or on the ground that time and undisturbed 
enjoyment have ripened his holding into a species of 
ownership. The issues between the ^parties raising 

a the question of some fonn of proprietary right, 
if the tenant had shown any right wlAtever to 
remain un^stnrbed hy tho talookdar such right would 
have been considered on this appeal, and would have 
reeeived effect. The allegation of a grant in perpe- 
tuity in 1826 at a rent to bo varied according to the 
amount of revenue payable by the talookdar, not hav- 
ing been proved, but tho existence and origin of a 
tenancy having been* shown at a rent, paid down to 
the oommenoement of the suit, — ffeld that length of 
enje^fment, coupled with such payment of rent, could 
give no greater force to the tenant’s right than it 
^jy nally possessed. Rohan Singh o« Subat 

[1. li. B.» U Calo., SI8: L. B., 12 L A., 25 

OtTDB •DAI»OOKDABS’ BBLIEF ACT 
ipQOV OF 1870). 

g, 3, — JSgpotheoaiion qf lande 
tmdier maneuement, — A talookdar, the management of 
whose talooK at the time was vested in an otficer ap- 
pointed under section 3 of Act XXIV of 1870, made 
instrument purporting to hypothecate the talook 
to •eeure payment of money borrowed by him. JSTeld 
as the document contained no personal contract 
tb pty.out of personal estate, or any estate other than 
the liwk, it was unnecessary to consider whether a 
thl^kdar, whilst his talook is under management 
in inrtuance of the provisions of the above Act, is 
Ulbmi^tent to make a personal contract, this being 
onty an hypothecation of the property friling within 
aafKiou Hh ^ute 3 of the Act, and Invalid within its 
umanlug. Kabotam Dabs o. Shko Pabgabh Sinob 
ClTXi. a, 10 Calo., 740 : la B., U I. A., 83 
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— > 8. lD.*-^Appeat — Appeal allomed 

though preeenied after time, — Case in which, having 
regi^ to exceptional circumstances and exceptional 
leg^lation, an appeal to ^e Oommissioner of tHvision 
against a decision of ai manager appointed under the 
Oudh Taloohdars* Relief Act wag held to have been 
rightly allowed, although preferred long after the 
perioa of six weeks prescribed hy section 10. It 
appeared that the appellant in the Court below was a 
minor and incapable of exercising his right to appeal 
except through the manager, who li^self made 
the order appealed from, and that the respondents 
(present appellants), had, after the expiration of the 
said six weeks, themselves prayed for a judicial de- 
termination of substantially the same questions as 
were raised by the present appeaL Rahjisbas v, 
Bhigwak Bax . . Xu B., 5 I. A., 197 

b. 25 . — Manager not made party 

euit. -^Effect on decree , — Where a manager of the 
estate liad been appointed under tho provisions of 
Act XXIV of 1870 (The Oudh Talookdars’ Relief Act), 
but had not been made a party to a suit relating 
to the right to succeed to the talookdari , — Held that 
tho omission did not, under section 25, affect tho 
validity of the decree between the parties. Pbbtab 
Nabain Singh v, Tbilokinath Singh 

[1. Xi. B., 11 Calo., 188: Ia B., U I. A., **87 

OWISTBRS AND OCOUFIBBS, FINE 

IMFOSEB ON— 

See Bengal Munioibal Act, III on 1864, 

8.67 . . . 8 B. L. B., Ap., 8 

OWNBRSHIF, INTENTION AS TO 

JOINT— OB SEVBBAIi— 

See Hindu Law— Pabtition— Rbquisitbs 
BOB Fabtition. 

[I. I.. R., 4 Calo., 425, 434 

OWNBRSHIF, FBBSITMFTION OF— 
See Boundabx , . 9 W. R., 426 

See Road, Ownbbship of — 

1. Ii. R., 4 Calo., 208 

1 , Ownership of tanks. — Posses- 

sion sufficient to bring euit, — In a suit to recover pos- 
session of the beds of tanks which, though gradually 
reclaimed and made fit for cultivation by defend- 
ants, were situate within plaintiff’s mal estate, and 
had been measured and recorded in the xemindari 
chittahs as the kbas khamar and unfit for cultiva- 
tion, — Held that plaintiffs being unable from the 
nature of the ground to show any direct acts of 
ownership, the presumption was that until the act 
of defendant dispossessing them they were sufilsient- 
ly in possession to enable them to maintain their 
right of suit. Ruvautoollah Chowdbbt v. ShD- 
bhbb Shibhub Banbbjbb • . 14 W. XL» 57 

8. — * Enjoyment of fknit on 

Disputed right to poeeession, — Where the quests 
as to poBtesrion was donbtfal, a Civil Court was hsid 
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owinratsKiF. PBXstncFTZoxr op, 

IBnjosnuent of flrnlt on trees— eonMNiMt. 


td liave oomntitted no error of l*w in ^pretaming 
ownership from the fact of enjoyment of the fruits 
of trees growing on the disputed land. Dona Oobimd 
Goopto o. Batoo alUta ICXSTO Chukdbb CnuoKiEft* 
BUTTY 22 W. B.» 406 

8, Unoultivated lands. — Poaaea- 

•ion. — Title . — Lands which have never been occupied 
for cultivation, and which are of such a nature and 
description as that no one can be said to be in posses- 
sion, may be presumed rightfully to belong to the 
parties with whom the title rests. Mooohbb Bax 
Hajhbb V, Bisbaxbhue Boy Chowdhbt 

[24W.B..410 

See SuiTNUD Au o. Kubixoohibsa 

[9 W. B., 124 

LBBLABUim Singh «. Babebbboonibba 
» [16 W. Bs, 102 

4 . Act of ownership.-— for 

poeeeeeion.— “Disputed possssston.— In a suit for pos- 
session, whore it was found not only that all the land 
in dispute was comprised within boundaries specifiod 
in documents admitted by both parties, but also that 
plaintiff had for a long time stored bamboos and 
wood on one portion and grazed his cattle on another, 
■^ffeld that these acts of ownership, taken in con- 
jSnetion with the specification of boundaries, left no 
doubt that the lands concerned were the property of 
the pl^ntiff. Bax Nabaih Boy v. Nilhonbb 
Adhikabbb . • • • 24 W, B.^ 144 

5. - Measurement and 

mapping hjf Ameen, — Where an Amcon measured and 
mapped land, and altered his mdf on objection made, 
the proceedings, as being merely^ upon paper, and not 
interrupting the actual possession or occupation of 
the land, were held not to amount to an act of owner- 
ship by cither of the parties concerned, or to affect the 
question of possession. Janokbe Nath Chowdhby 
V, Bbojbndbo Cooxab Boy Chowdhby i 

[26 W, B., 66 

6. — Adjoining bnlldings.— 

Walts of adjoining huUdings on same f^ndation, 
— 'V^ere the extort walls of two adjoining houses 
which now belong to different owners, but which at 
one time were the property of the same person, have 
been erected wholly or partly on the same foundation 
wall, and Giere is an entire absence of evidence on 
either side as to the dates of the several purchases, or 
of the terms on which they were made, the prosump- 
rion is that the line of demarcation of the two pro- 
perUes is that indicated ^ the superincumbent walls. 
Badsa Mohux Boy v. Uaj Chuvpbb Dabs 

[2 Xi« B t f 677 
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Adjoining lnn ldlng» ee sW a s ed f, 

7. i M DiwMrsion of 

qf owners of Umd adjoining old road.>>^9mhUoraad, 
— There is a presumption that a highway, or waste 
land adjoining thereto, belongs to the owners of tha^ 
soil dftho adjoining land. Nihax. Chanp o. AsxA2 
AmKhan . . . ASl,9M 

8. Forest lands In Malabar^ 

Mindu law.-^Tropsrtg in <As soil. — SigAt tf Sam* 
reign . — In the district of Malabar and the tracts ad^ 
ministered as part of it, there is no jpresumptioil 
that forest lands are the projwrty of the Crown. . Ao* 
cording to the Hindu law, a right to the possesdon of 
land is acquired by the first person who makes a 
beneficial use of the soil, the right of the Sovmiga 
being to assets the occupier to revenue. SsemTABY 
OF Stats fob India v. Viba Bay an 
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9 . Forest lands . — Acts qfowmsrsJUp 

--“Property in ike «ot2.—- In a suit to recover forest lana 
from Government, the plaintiff having proved that 
he and his ancestors had cut wood, pastured oatGe, and 
gathered forest produce in certain forests for fifty 
years, the lower Court held that such acts of enjoy* 
incnt were only evidence of an easement and not of 
adverse possession. Held that these acts, as they had 
been done under the belief and assertion that the 
said tracts formed portion of the zemindari, and that 
the plaintil(,*and»hiB ancestors were owners of the 
said tracts, were evidence of adverse possession. In 
princlflo, an act done is one of ownership or evidence 
of an easement according as the person doing it asserts 
general ownership or a particular right m another 
property. The enjoyment of any right of ownership 
over the soil is primdfade proof of owners^p ci 
the soil. Whore, therefore, the lower Court found 
such an enjoyment of a forest os proved title to ihe 
profits thereof, and such enjoyment was accompanied 
with an assertion of ownership of the aoUt— Meld 
that the Court was bound to fi^ S title to the soil 
established. SiVABUBBAXANAYA e. SbOBNTABT on 
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OWBTXBSHIP, TBAN8FBB OF-* 

See Contbaot Act, b. 78. 

CI.IaB,»4 0Ble^Ml 

See CaBBB UNDBB VbNDOB ANDPUBOXAm. 

OWSrOBSHIF IN THB BOBL. 

See PlNiXONf Act, 1871, A A 
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